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Ifeonm^  of  the  term  *'  apotheearyP 

By  indenture  letween  the  pknrdiff  and  deJendcMt  the 
dejendant  covenanled  to  teach  the  plaintiff  the  art 
and  mystery  of  an  apothecary*  At  the  time  of  the 
indenture  being  executed  the  dejendant  kept  a  shop, 
making  up  hie  Qwn  prescriptions  and  those  of  other 
medical  men.  The  dejendant  subseguently  d^sed 
his  shop  and  confined  his  business  to  that  of  a  gene- 
red  practitioner^  making  up  his  own  prescriptions^ 
hut  not  those  of  other  medical  men.  Held — that 
this  did  not  disqualify  the  defendant  from  teaching 
the  plaintiff  the  art  and  mystery  of  an  apothecary, 
so  as  to  entitle  the  latter  to  a  direction  in  an  action 
brought  by  him  for  breach  of  tJie  covenant  in  the 
indenture. 

The  action  in  this  case  was  brought  upon  an  inden- 
ture of  apprenticeship  for  five  jears,  dated  5th  Not. 
1859,  hy  which  the  defendant  covenanted  to  teach 
the  plamtiflf  the  art  and  mjsterj  of  an  apothecary. 
The  breach  assigned  was,  that  the  defendant  did  not 
and  would  not  in^mct  the  plaintiff  in  his,  the  defen- 
dant's said  art  There  were  two  defences: — 1.  Non 
est /actum,  2.  A  plea  of  performance,  that,  the  de- 
fendant  did  instmct  the  plaintiff,  and  was  willing  to 
ioBtmct  the  plaintiff  till  the  plaintiff  left  hb  service 
withoat  his  consent.  The  case  was  tried  in  snhstanoe 
Qpoa  the  second  plea^  •  It  appeared;  th^it  the  defen- 
daat,  who  had  previously  kept  a  shop,'  iiad  closed  it, 
aad  confined  his  bnsii^eas  to  that  di  a  general  prac- 
titioner. The  plaintiff's  connsei  reqnir^  the  judge 
to  direct  the  jarj,  that  as  the  defendant  did  not  keep 
a  shop,  and  was  not  a  registered  apothecary,  they 


should  tnd  for  4he  pliunti£  Monahi^B^  ,f^rf(^,^A 
fore  whwn  the  case  was  tried,  refused  to  i  do  ttiie,  hf|^ 
reserved  leave  to- the  plaintiff  ta  enter  a  verdict  ^or^u^yr 
for  a  shilling  damage-  The  Chief  Jmfcici?  )o^  t^,  the  * 
juiy  the  issues  whidi  were  in  thQ  teim^,  of  ^e  ,qe^ 
fences,  and  the  jnry  found /qr  the  defen^s^nf.. ,  A  pon*;,^ 
ditionai,  Older  was  obtained  to  set^iyslde  th;  verdict.^ 
for  misdirection,  and  as  aguinst  the  VeigM  Q^  ^^^'^ 
dence,  agunst  which  ^        ,  .  .  lA 

Barry,  Q.C.  (with  him  Devitt),  ejliowed  causcV-' 
The  plamtiff  proved  that  the  de^ndant  shut  up  the^ 
shop;  that  when  be  wenl  to  the  country  he  could  not^ 
read  the  prescription  of  some  doctor;  and^ihat  th^^ 
defendant  told  hini  nol^to  let  the  inspectors  jn, if  they^ 
came  nnder  the  statute  I  Oeo.  II|.  c.  f  41  s«  7.    He^ 
also  deposed  that  the  defendant  mai^e  hi^.P^^9^'*Pr.l 
tiona  differently  (rem  the  pharmacoposiar;  il^at  he  ^re^^ 
scribed  a  good  number;  that  they  were  more  numer^^ 
rous  than  before;  that  in  1862  he  was  of^red  a  plac& 
as  medical  attendant  in  the  house  of  a  nobte^msin^  an^ 
we  say  it  was  the  refusal  of  Dr.  Monks  to  alFoiw  hi% 
to  aocept  it  which  led  to  this  action,     Tha  ^^)°!^i^ 
depiMod  that  he  made  a  complaint  \bpat,  tjbe  >bo|^ 
being  shut  in  the  year  186 ly  but.  tb^re  was/np  evi^ 
dence  of  that  but  his  own.     A  Mr.  Grant  was  pro- 
duced, who  proved  that  the  plaintiff  w^^  a^no^e^ 
about  the  closing  Of  the  shop;  but  t^t  was  ^bbut  tjbg 
very  time  he  was  asked  to  go  into,  the  sefyice  of  ))if^ 
nobleman.    Dr.  Leet,.  the'  sectary  of  ih^ '  Ajpoth'ecak 
ries'  Hall,  proved  that  tHe  defendant  was  a  license^ 
apothecary  since  |844;  that  th^  plaiiitlffiiadlhe  a^ 
plest  means  of  leaniing  his  business*    Ijhe  pi-ices.  (^ 
nuedidnes  can  be  learned  in  jthree  months. .    The  qaes^ 
tion  iff,  whether  shutting  up^'the  shop  ma]^eu9^the  piin^L 
cease  to  be  an  apAbecary.'  [^Monc^an^Vly.'^tlQt^V 
to  the  Jury  to  say  (wftether  the  defendant  wtj4  able  ki^if 
willing  to  teach  the  pTainliff  everyttfib|f  hifecis^'/y'thit 
der  his  indenture  of  apprenticeship.     The  jury  found 
that  it  was  not  necessary  to  keep  the  shop  open.] 
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Apothecaries'  HaU  ▼.  NusoUa  (7  Ir.  L.  R.  390)  was 
referred  to.  The  evidence  showed  that  the  defendant 
was  elected  an  apothecary  to  an  hospital,  and  had 
compoaoded  prescriptions  since  his  election,  and  he 
was  held  not  liable  to  the  penalties  of  31  6ea  III.  c. 
34.  A  man  may  be  an  apothecary  and  liable  to  the 
penalties  of  an  apothecary,  who  conld  not  compound 
the  prescriptions  of  another  person.  Giving  advke, 
attending  the  patient,  and  snppiying  the  medidne  Is  a 
dealing  with  the  pobiic  in  the  way  of  seliing-*— TTo- 
gan  y.  SomemUe  (7  Taunt  401) ;  ApothecarM  Com- 
pany V.  Oreenwood  (2  B.  &  Ad.  708).  What  con- 
stituted the  party  an  i^thecary  was  not  that  he  kept 
a  shop,  but  that  he  attended  patients — Apaiheoariei^ 
Company  ▼.  AUen  (4  B.  &  Ad.  625).  Lord  Denman 
was  of  opinion  that  the  party  did  act  as  an  apothe- 
cary; and  thai  it  made  no  difference  if  he  pre- 
scribed as  wen  as  prepared  the  medicine.  In  Wood 
ward  v.  BaU  (6  C.  &  P.  577)  the  question  was  ex- 
actly raised — Apothecaries'  Company  v.  SoUriga  (2 
Moo.  ft  R.  496);  Apothecaries  Company  v.  Buri  (5 
Ex.  R.  363).  It  b  a  question  for  the  jury  if  every 
modification  of  the  man's  practice  amounts  to  a  breach 
of  the  indenture.  [Cftrufida,  J* — Suppose  an  ap- 
prentice bound  to  an  attorney  and  solicitor,  and  that 
the  latter  ceases  to  practise  as  a  solicitor,  would  that 
be  a  question  of  law  or  fact,  whether  the  indenture 
was  broken?]  It  would  be  a  question  of  fact  But 
a  better  illustration  is  this:  Suppose  an  attorney  to 
resolve  not  to  issue  any  more  writs  from  one  parUcn- 
lar  court. 

OanMe  (with  him  WhUeride,  Q.G.)  oonfra.^The 
cases  referred  to  were  of  actions  for  penalties  under  a 
statute.     But  if  a  man  be  liable  to  a  penalty  for  one 
single  act  as  an  apothecary,  it  does  not  follow  that 
therefore  he  is  an  apothecary  within  the  meanmg  of 
this  indenture  so  as  to  teach  the  business.     In  Wood- 
ward V.  Baa  it  was  proved  the  defendant  kept  a  shop, 
with  the  words  *' surgeon  aad  accoucheur''  on  the 
door.    If  a  man  sold  sugar,  he  would  to  that  extent 
be  a  grocer;  but  if  he  took  an  apprentice  to  teach 
the  business  of  a  grocer,  and  sold  nothmg  but  sugar, 
could  he  teach  him  the  business? — Th&n^eon  t. 
Lewie  (3  G.  ft  P.  483).   In  Apothecaries'  Company^. 
WarhuHon  (3  B.  ft  Aid.  40,  44)  the  question  for  the 
Court  was,  what  was  practising  as  an  apothecary, 
liord  Jenterden  defines  the  duty  of  an  apothecary, 
and  refers  to  the  5  th  section  of  55  Geo.  III.  c  194, 
where  the  duty  b  defined.     \Keogh^  J.— Suppose  the 
party  kept  an  apothecary's  shop  and  got  no  prescrip- 
tions to  make  up?]    It  would  not  be  the  defendant's 
fault  if  the  public  did  not  come  to  him;  but  it  b  dif- 
ferent if  he  wifhlly  shut  up  hb  shop.  We  complain  that 
ihe'plaintiff  had  not  an  opportunity  of  seefaig  the  pre- 
acriptions  of  other  eminent  men;  that  we  paid  the 
twenty  guineas  upon  the  faith  of  Dr.  Monks  following 
all  the  branches  of  hb  business.    It  is  a  question  of 
law  for  the  Court  and  not  a  question  for  the  jury. 
The  pUintiff  could  not  have  known,  if  he  went  into 
another  shop,  the  value  of  the  medicines  or  how  to 
charge  for  them— ^iZm  v.  Topp  (6  Excheq.  424). 
[MonahaUf  CJ, — Suppose  a  grocer  selb  mustard  and 
pepper,  and  sugar,  and  other  things,  can  he  not  give 
np  any  one  of  these?]    Suppose  a  tailor  with  an  ap* 
prentice  to  begin  to  make  clothes  for  his  own  family 


[B(tUt  J. — Is  an  attorney  who  f^ves  up  prartimig  in 
the  Court  of  Common  Pleas  disqualified  from  teack- 
ing  the  business  of  an  attorney?]  [^Keogh,  *^~ 
Suppose  an  attorney  who  had  practised  in  an  mffesnoi 
court  to  confine  himself  to  a  superior  court]  A  ao- 
Ikitor  and  attorney  who  should  cease  to  practiae  in 
equity,  not  from  the  want  of  bnsbees,  for  that  would 
not  test  die  case,  but  who  should  choose  to  ceaae  to 
practise,  would  b^  disquatified  from  teaching  tho  bost- 
ness  of  a  solicitor.  The  plaintiff  asked  to  go  to  tiib 
nobleman,  and  ofiered  to  come  back  afterwarda  mod 
serve  out  the  remainder  of  hb  apprenticeship,  and  a 
fHend  offered  to  pay  for  an  asnstant  in  hb  place;  but 
Dr.  Monks  would  not  bt  him  go,  and  he  then  asked 
hboself  was  he  bound  to  continue  when  Dr.  Monks 
had  dosed  hb  shop.  But  he  could  not  leave  the  ser- 
vice, as  Dr.  Monks  would  have  brought  an  actioo 
agamst  him  if  he  did.  The  plaintiff  proved  that  do 
sooner  had  the  inspectors  been  excluded  than  Dr. 
Monks  commenced  to  make  np  the  prescriptions  in  a 
difierent  way;  and  the  plaintiff  had  afterwards  to  be 
examined  in  thb  very  business — 1  Geo.  IIL  c  14,  » 
1 1.  IChrietaan,  •/.—Suppose  a  doctor  b  not  satis- 
fied with  the  component  parts  of  a  medicine  in  t'ne 
PharmaoopoBia,  would  he  be  bound  to  blend  them  mf 
they  were  there?]  [JfonoAoa,  C.J.— Is  every  apo- 
thecary's apprentice  to  have  the  L'harmacopcBta  off  by 
heart?]  Section  12  imposes  a  penalty  of  £10  lor 
departlngfrom  it  [Counsel  produces  a  copyof  the  Phar- 
macopeia; reads  from  the  order  in  council  by  the  U>rd 
Ueutenaut]  All  the  medicines  are  compound  medi- 
cines. The  evidence  given  on  the  other  side  was, 
that  a  physician  was  not  bound  to  follow  the  Pharma- 
copcsia.  When  the  plaintiff  came  to  be  exammed,  he 
would  not  be  able  to  expUin  the  Pharmacopoua,  hot 
to  expUun  what  Dr.  Monks  had  been  teaching  him  for 
four  or  five  years;  via.,  firom  the  old  London  Dispen- 
sator  or  some  such  other  source,  [if  onoAofi,  C../1 — 
•*  For  hb  own  private  use  solely  "  shows  that  a  doctor 
would  not  be  obliged  to  follow  the  Pharmacopoaia  in  a 
case  of  fever  if  he  dbapproved  of  it]  [5att,  J. — 
The  other  doctors  might  depart  firom  the  Pharmaoo- 
pceia;  and  in  such  a  case  as  that  the  plaintiff  would 
leani  nothing  from  the  Pharmacopcna.]  TMonaha^ 
CJ. — Is  not  the  Pharmacopeb  mer^  a  curection  re- 
garding the  elements  of  compounds?  Suppose  Dr. 
Monks  departed  iiom  the  PharmacopoBia,  and  that 
other  doctors  attended  to  it,  and  that  the  plamtiff  sete 
up  a  shop  afterwards,  he  would  have  to  get  the  Phar- 
macopeia, and  would  he  not  have  the  knowledge  of 
making  the  medicines  by  the  Pharmaeopooia,  which 
only  describes  the  proportions?]  But  the  question  is 
not  what  did  the  plamtiff  obtun  the  knowledge  of; 
but  what  stqM  did  Dr.  Monks  take  to  enable  him  to 
learn.  [Monahan,  CJ.—And  b  not  that  pbinly  a 
question  of  ftct  for  the  jury?  Would  it  be  difficnlt 
for  him  to  prepare  according  to  the  Pharmaoopowa  be- 
cause he  had  been  preparing  previously  by  some  other 
cause?]  Thg  next  part  of  hb  evidence  was  as  to  the 
cfaaige  for  the  medicmes.  When  the  shop  was  shut 
Dr.  Monks  attended  to  patients  themselves  and  charged 
five  shillings,  and  the  drugji  were  not  charged  for  se- 
parately. It  was  proved  that  it  was  easy  to  learn  the 
prices,  but  that  b  no  answer.  The  plaintiff  himself 
proved  that  he  would  have  been  unable  to  tell.    la  he 
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boand  even  now  to  go  back  and  serve  the  other  two 
fears  after  the  evidence  he  has  given?     [^Ball,  J,-^ 
We  have  not  that  qnestion.]     It  is  involved  in  the 
qaestion,  becaase  if  the  Conrt  decide  with  the  jarjr 
that  Dr.  Monks  did  teach  the  pledntiff  his  basiness,  he 
may  have  an  action  against  him ;  and  besides  he  may 
have  to  go  back.     Not  one  of  the  defendant  s  wit- 
nesses wonid  swear  that  keeping  a  shop  and  making 
ap  prescriptions  was  not  part  of  the  basiness  of  an 
apothecary.     Dr.   Power  deposes   that   the   plaintiff 
coald  learn  bis  business  in  snch  an  establishment  as 
Dr.  Monks  kept,  with  the  exception  of  vending  retail 
medicines.     He  coald  not  say  if  knowing  the  prices 
was  an  essential  part  of  the  business.     \Chri&tian^  J. 
— ^The  qaestion  of  the  importance  of  d^'partments  was 
for  the  jury.]     Yes,  with  a  proper  direction.     The 
verdict  that  the  defendant  was  able  and  willing  to 
teach  the  plaintiff  his  basiness  was  against  the  weight 
of  evidence.      [JfoiioAan,   Ct/l — No   objection   was 
taken  to  my  charge,  except  that  I  was  &sked  to  direct 
for  the  defendant]     In  the  case  in  6  Exchequer,  the 
Chief  Justice  lays  it  down  that  the  party  is  bound  to 
teach   the  very  trade  he  had  undertaken  to  teach. 
[ChrLHutn^   J, — There  were  three  distinct  trades.] 
In  EUioi  V.  SmUh  Devon  Railway  Company  (2  Exch. 
K.  725 1,  the  question  was  as  to  the  meaning  of  the 
word  "  town."    Parka,  B.,  says  '*  The  judge  ought  to 
have  given  a  definition  sufficient  to  enable  the  jury  to 
dt'cide  the  present  question."     [Christian^  J^— The 
Chief  Justice  so  put  it  to  the  jury  that  yon  complained 
because  you  did  not  learn  thePharmacoposia;  was  not 
that  leaving  to  them  the  materiality  of  that  branch? 
la  that  case  in  6  Exchequer,  there  were  three  distinct 
trades  admitted  to  be  three  by  the  demurrer  being 
taken.]     When  parties  have  contracted,  they  are  en- 
titled in  law  and  equity  to  have  what  they  have  con- 
tracted for.     If  the  plaintiff  went  to  a  shop  to  get  em- 
ployment, wonld  not  the  first  question  be  if  he  coald 
hand  a  thing  over  the  counter,  if  asked  for  it,  and  ^n 
the  price  of  it?     Are  the  Court  or  the  juiy  to  inter- 
fere in  the  contract,  and  say  what  is  and  what  is  not 
essential?     [Ke^^gh,  J.— The  Chief  Justice  left  the 
qaestion  of  its  being  essential  to  the  jary,  and  the 
jury  said  it  was  not]     [Christian,  J".— How  far  will 
70a  posh  it?]    Suppose  one  medicine  excluded  from 
what  the  defendant  made  up;  would  you  say  that  the 
qaestion  was  not  one  of  fact  for  the  jury  how  far  that 
prevented  ttie  plaintiff  getting  what  he  contracted  for?] 
— -Poftf  V.  Lacey  (30  L.  J.  Excheq.  351).    In  law 
the  defendant  had  ceased  to  be  to  apothecary^— The 
Apothecaries'  Act,  31  Geo.  III.  c  34,  implies  that  it 
is  the  duty  of  an  apothecary  to  prepare  and  vend  me- 
dicines.   The  preamble  is  for  preserving  the  health  of 
his  Majesty's  subjects: — **  Inasmuch  as  many  dan- 
gerous and  fatal  consequences  have  heretofore  arisen 
from  the  practice  of  taking  as  apprentices  persons  dis- 
qualified to  prepare  or  vend  medicines,"  &o.     "No 
person  shall  open  shop"  till  he  has  been  examined, 
Ac,    Open  phop  and  practise  the  art  and  mystery  of 
ta  apothecary  are  put  together.    The  Apothecaries' 
Hall  have  no  power  to  grant  permission  except  under 
this  statute.    Therefbre  practising  as  an  apothecary 
indudes  the  openii^p  of  a  shop.     Sec.  2A  is  intended 
to  give  an  appeal  to  every  person  mentioned  in  the 
22nd  section,  and  bearg  out  the  view  that  the  Legis^ 


lature  intended  to  include  the  whole  business  of  an 
apothecary.  Sec.  24  follows  up  the  same  in  the  h)ng- 
lish  Act;  21  &  2^  Vic.  c.  90  enables  apothecaries  to 
register,  and  by  sec.  32  they  shall  not  recover  unle^ 
registered  under  the  Act.  So  that  if  Dr.  Monks 
brought  an  action  for  medicine  and  attendance  as  an 
apothecary,  he  could  not  recover.  The  plea  would  be 
tJiat  he  was  not  registered.  Then  in  law  he  is  not 
an  apothecary.  [Monahan,  C.J. — Is  there  anything 
in  the  Act  rendering  it  penal  to  act  without  being  re- 
gidtered  ?]  Thei-e  is.  The  exception  relied  on  is, — • 
that  chemists,  drngg'sts,  and  dentists  shall  not  be 
affected  or  licensed  apothecaries  so  far  as  relates  to 
the  selling  of  medicines.  That  is  the  very  thing  the 
defendant  never  did,  and  says  it  b  not  necessary  to  do« 
There  are  two  branches:  one  b  the  attending  and  pre- 
scribing, the  other  is  compounding  and  vending  medi- 
cines. Dr.  Monks  is  on  the  horns  of  a  dilemma;  if 
he  be  an  apothecary  why  is  he  not  registered ;  if  not, 
how  could  he  teach  the  plaintiff  the  duty  of  an  a()o- 
thecary?  Sea  40  imposed  a  penalty  of  £20.  The 
djfendant  was  registered  as  a  licentiate,  and  ou  what 
terms  does  ho  get  his  certificate?  Why,  on  the  terms 
that  he  does  not  keep  a  dniggbt's  or  apotbocary's^ 
shop.  [Bo//,  /. — Does  that  apply  to  a  shop  in  Ire- 
land?] Yes;  he  would  cease  to  be  a  fellow  of  the 
college.  [Per  curiam — That  document  is  not  in  evi- 
dence.] 

Devitt  in  reply. — According  to  the  Encyclopedia 
Britannica,  vol.  ill.,  the  term  **  apothecary  "  in  England 
means  a  general  practitioner  in  medicine,  who  also 
dispenses  and  sells  drugs  to  his  patients  or  the  public 
— ^Hadyn's  Dictionary  of  Dates,  36 ;  Rymer's  Kosdera. 
3d.  per  diem  was  settled  on  the  medical  attendant  of 
Edmond,  aj).  13^4,  Horace,  Book  IL  Sat.  5.  The 
defendant  was  not  precluded  from  making  any  alteration 
which  would  not  injure  the  plaintiff,  and  that  was  for  the 
jury.  The  indenture  has  no  such  terms  as  "  to  learn  his 
basiness  as  an  apothecary."  The  art  of  the  defendant 
at  the  time  of  the  indenture  being  executed,  was  that 
of  a  general  practitioner.  The  smallest  part  of  his 
practice  was  selling  drugs.  The  art  the  defendant 
"  used  "  was  the  material  thing.  [Monaliany  C.  J, — 
The  summons  and  plaint  mentions  the  art  and  mystery 
of  an  apothecary,  and  the  plea  says  the  art  in  the  sum- 
mons and  plaint  mentioned.  The  issne,  if  left  to  the 
jury,  was  in  accordance  with  that.]  According  to  the 
true  construction  the  defendaut  was  not  precluded 
from  making  immaterial  alterations.  Keeping  an 
open  shop  is  not  aa  essential  part  of  the  business  of 
an  apothecary.  Accorduig  to  Woodward  v«  BaUt  the 
practbing  of  an  apothecary  is  said  to  be  the  preparing 
or  the  mixing  up  of  medlc'nes  prescribed  by  a  physician 
or  by  himself."  That  b  the  definition  given  by  Wil- 
liams, J.,  in  Allison  v.  Haydon  (4  Bingham,  6V*). 
Best,  C.  J.f  says,  ''  But  be  was  lowering  a  typhus 
fever,  which  is  the  province  of  the  physician  or  apo- 
thecary."—Uomfy  V.  Hewson  (4  a  &  P.  110).  Ja 
the  31  6eo«  3»  c.  34,  the  dbjunctiye  conjunction 
used.  The  tnie  meaning  of  the  23id  section  is,  that 
a  party  wbhing  to  qualify  to  open  a  shop  might,  in  , 
case  he  were  dissatbfisd,  appeal.  As  to  the  case  of 
^Apathecariea^  Company  v.  Nicolls^  the  principal 
grounda  relied  dn  were,  that  Mr.  Nicolls  was  not  a 
trader.    That  b  answered  in  Ex  parte  FraU^  in  the 
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case  in  England.  The  defendant  sells  medicines. 
Nicolls  did  not.  There  is  no  eridence  in  this  case  as 
to  how  the  defendant  charged  at  al*.  Dr.  Nicolb  was 
not  a  trader.  The  defendant  is.  The  one  did  not 
bay;  the  other  bays  and  sells.  [^Monahan,  C.  J, — 
I  think  it  was  assamed  there  was  no  separate  charge 
for  medicines.]  Ellen  v.  Topp  is  an  anthority  in  onr 
favoar.  It  was  an  action  by  the  master  against  the 
father  of  the  apprentice.  There  was  a  covenant  to 
in<;tmct  the  apprentice  in  all  the  three  trades.  To 
bring  this  case  within  that,  the  samroons  and  plaint 
should  have  said  the  defendant  ceased  to  carry  on  the 
trade  of  an  apothecary,  or  that  he  was  bound  ander 
the  indenture  to  keep  an  open  shop,  and  that  he  did 
not  do  so.  All  that  that  case  decides  is  this,  that  if 
the  defendant  were  to  bring  an  action,  it  would  be  an 
answer  to  say  he  had  ceased  to  transact  part  of  the 
business  of  an  apothecary.  This  case  is  an  authority 
that  the  covenant  to  serve  is  independent  of  the  cove 
nant  to  teach.  The  apprenticeship  is  put  an  end  to 
by  the  apprentice  withdrawing  from  the  service.  On 
theauthority  of  that  case  a  condition  precedent  has  been 
broken.  [^Monahan^  CJ* — ^The  apprentice  was  justi- 
fied in  going  away  if  you  could  not  teach  him ;  on  the 
other  band,  you  could  not  teach  him  If  he  went  away. 
The  strength  of  }  onr  case  is,  that  I  left  the  question 
to  the  jury  in  the  very  words  of  the  plea.  They  must 
have  found  that  the  defendant  was  willing  to  teach  every- 
thing pertaining  to  the  art.]  Section  34  of  the  Medi- 
cal Charities  Act  gives  the  definition  of  a  legally  qnalified 
practitioner.  The  term  shall  mean  ^*  aperson  registered 
under  this  Act."  Section  40  makes  the  terms  conver- 
tible, general  practitioner  and  apothecary.  If  the 
punctuation  be  allowed,  then  it  must  be  so,  but  if  the 
punctuation  be  the  act  of  the  printer,  and  not  of  the 
Legislature,  still  that  is  the  fair  meaniug  of  it.  The 
exception  gives  no  protection  to  English  apotht^caries. 
Section  33  has  no  reference  to  the  apothecaries,  but 
to  a  general  practitioners.  According  to  the  true  con- 
struction of  the  1  Geo.  3,  c.  14,  the  defendant  is 
bound  to  admit  the  inspectors  even  now.  As  to  the 
licence  or  diploma,  which  it  was  said  we  did  not  pro- 
duce, it  is  now  produced*  [Licence  or  diploma  pr> 
doced.] 

*    Cur,  adv,  vuU, 

Jan.26, — Monahan,  G.J. — This  case  comes  on  upon 
cause  shown  against  conditional  order  for  a  new  trial. 
The  plaint  avers  that  the  defendant  did  not  teach  the 
plaintiff  the  art  or  mystery  of  an  apothecary,  and  that 
the  plaintiff  is  entitled  to  damages.  1  shall  not  read 
the  evidence.  The  substance  of  what  appeared  was 
this,  that  the  defendant  was  originally,  in  the  ordinary 
sense,  an  apothecary;  that  he  kept  a  shop,  and  also 
made  up  his  own  prescriptions;  that  he  afterwards 
shut  up  shop,  1.0.,  that  he  confined  his  business  to  what 
is  called  that  of  a  regnlar  practitioner;  that  in  his  la- 
boratory and  shop,  with  the  assistance  of  his  appr^n- 
tice»  he  made  the  prescriptions  he  ordered  himselfi  but 
not  those  of  other  doctors.  The  plea  being  that  the 
defendant  was  at  all  times  willing  to  teach  the  plain- 
tiff till  he  chose  to  go  away,  the  question  was  to  be 
tiled  was  the  defendant  ready  and  willing  to  continue 
to  teach  him.  There  was  a  great  body  of  evidence. 
Several  medical  men  deposed  that  the  defendant  hud 


ample  practice;  that  the  plaintiff  could  have  bad  more 
opportunities  than  in  many  other  establishments, 
where  other  prescriptions  were  made  up;  that,  so 
far  as  instmction  was  concerned,  he  bad  had  snfii- 
cient.  The  objection  made  by  Mr.  Whiteside  was, 
that  the  mere  fact  of  shutting  up  shop  was  ceasing  to 
be  an  apothecary,  and  that  I  was  bound  to  direct  a 
verdict  for  the  plaintifll^  because  when  the  defendant 
undertook  to  teach,  there  was  an  implied  promise  that 
he  would  continue  to  keep  the  shop,  and  cases  were 
cited  to  shew  that  if  there  be  two  trades,  and  one  be 
discontinued,  there  was  a  violation  of  the  contract. 
It  was  contended  that  such  was  the  legal  effect  here 
of  ceasing  to  keep  the  shop  open.  Several  sections  of 
Acts  of  Parliament  were  referred  to,  and  I  thought  it 
right  to  reserve  liberty  to  enter  a  verdict  for  nominal 
damages.  The  jury,  upon  the  evidence,  found  that 
the  defendant  was  ready  and  willing,  and  thought  be 
had  taught  the  plaintiff  everything,  and  that  the  cir- 
cumstance of  shutting  up  th  t  shop,  and  not  taking  the 
prescriptions  of  othera,  some  of  which  might  be  good 
and  some  bad,  did  not  interfere  with  teaching  the  art 
and  mysteiy  of  an  apothecary.  The  only  point,  and 
that  rather  a  childish  one,  was  that  the  plaintiff  might 
not  be  able  to  read  the  prescriptions  of  others.  But 
it  appeared  that  the  reason  for  his  leaving  was  not  the 
want  of  instruction;  he  was  allowed  to  attend  all 
lectnrbs,  &c  He  appeared  perfectly  well  up  in  his 
business;  and  the  fault  he  found  with  Doctor  Monks 
was,  that  when  well  instructed  he  asked  Dr.  Monks  to 
let  him  go  and  attend  a  nobleman,  or  man  of  foitune, 
who  wanted  an  attendant  Therefore,  the  jury  could 
not  have  done  otherwise  than  they  did,  and  there  is 
no  ground  for  changing  the  verdict  on  account  of  its 
being  against  the  weight  of  evidence.  The  reason 
why  the  plaintiff  would  be  only  entitled  to  one  shil- 
ling is,  because  on  the  facts  he  would  have  had  no 
damages,  and  if  on  a  point  of  law  they  could  be  only 
nominal  But  the  question  is,  if  the  man  ceased  to  be 
an  apothecary  when  he  shut  up  bis  shop.  We  were 
referred  to  the  18th  and  22nd  sections  of  the  31 
Geo.  5,  c.  34.  The  18th  recites—**  Many  dangerous 
and  fatal  consequences  have  heretofore  arisen  from  the 
practice  of  taking  as  apprentices  to  the  art  and  mysteiy 
of  an  apothecary,  boys  or  persons  disqualified,  from  the 
want  of  proper  cfducation,  to  prepare  or  vend  medicine," 
&a ;  and  the  22nd  section,  which  was  principally  relied 
on,  was  this,  **that  no  person  shall  open  shop,  or  act  in 
the  art  or  mystery  of  an  apothecary  until  such  person 
shall  have  been  examined."  There  is  no  doubt  if  he 
he  did  he  would  be  liable  to  a  penalty.  There  is  no 
doubt,  if  not  being  an  apothecary,  he  acted  as  one,  he 
would  be  liable.  But  there  b  nothing  in  this  Act  to 
show  that  the  man  ceases  to  be  an  apothecary  because 
he  makes  up  his  own  prescriptions  only.  W^hat  is  an 
apothecary?  He  is  a  man  who  attends  others,  and 
makes  up  prescriptions  of  himself  or  others.  That  is 
the  definition  in  Woodward  v.  Bcdl  (6  C.&  P.  578): 
Apoihecariea'  HaU  v.  NiooUs  (7  Ir-  L.  R.  390).  The 
facts  there  were,  that  the  party  was  appointed  as  the 
apothecary  or  the  medical  practitioner  to  the  fever  hos- 
pital. He  made  up  medicines  fbr  the  patients  of  that  par- 
ticular hospital  He  had  not  a  shop.  Apothecaries' Co. 
y.  Alien  (4  B.  &  Ad.  625)  was  an  action  for  penalties. 
It  appears  the  defendant  made  up  the  prescriptions  of 
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himaeif,  and  it  was  decided  he  was  acting  and  was 
liable  to  the  penalty.  Apathecariet^  Co.  y.  Warbur- 
ton  (3  B.  it  Aid.  40)  was  referred  to  as  contrary  to 
that.  It  18  not  In  the  case  in  4  BiDgham  the  man 
was  a  sorgeon^was  non-snited  on  the  ground  he  was 
not  doing  the  bosiness  of  a  surgeon,  bat  the  bosiness 
of  an  apothecary.  Therefore,  there  is  no  doubt  the 
bosiness  of  an  apothecary  is  to  attend  and  make  np 
prescriptions.  I  never  held  that  this  man  woald  be 
qualified  to  act  as  an  apothecary,  if  he  could  not  at- 
teod  others,  and  make  up  the  prescriptions.  The  only 
other  point  is,  that  it  is  said  Monks  was  not  regis- 
tered. He  was  registered  nnder  the  Medical  Act  in 
some  capacity.  Tbe  32nd  section  says,  *'  No  person 
shall  recover,''  &c. ;  bnt  that  is  not  an  apothecary, 
because  there  is  a  saving  in  the  65th  section  that  no- 
thiog  shall  afiRoct  the  trade  of  chembt  or  druggist.  On 
the  whole  of  the  case  we  are  of  opinion  that  there  is 
no  ground  for  entering  the  verdict  or  for  altering  the 
verdicL     The  order  will  be  discharged  with  costs. 

RtiU  discharged. 


tfourt  of  tfxfjtquen 

Btported  bj  OUrer  J.  Borite,  Eiq..  Eki.,  Banlttor-at-Law. 

GoLTSMAN  V.  CoLTSMAN. — Hov.  5,  1863;  Jan.  30, 
1864;   Ike  6,  1864. 

WiU  made  bejore  the  Wills  Act^ConHruction  o/— 
Executory  deviae— Dying  without  heirs  of  the  body 
— word  ^property  ^-^Meaning  of. 

Testator  by  his  wiU,  dated  9th  August,  1833,  devised 
as  follows  :— •*  I  give^  devise^  and  bequeath  to  my 
son  J.  C.  ail  those,  my  property,  lands,  tenements^ 
and  premises,  at  and  about  Flesk  Cattle,  together 
with  the  live  stock  on  said  lands;  also  my  plate, 
library^  pictures,  and  furniture.     I  also  devise  and 
bequeath  to  my  son,  J.  C,  my  lands,  tenements, 
and  premises,  unth  the  appurtenances  thereof,  situate 
lying  andbehg  at  Dick's  Grove,  near  Castle  Island, 
county  of  K?^     The  testator  then  made  several  be- 
quests; amongst  others,  he  bequeathed  a  life  annuity 
of  £100  sterling  tohisvnfe^  ''said  annuity  to  be  paid 
osidpayMe  into  her  own  lands,  out  of  the  rents, 
ieeues^  dividends^  interest,  and  profits  of  my  said 
eetates;**  and  he  further  gave  and  bequeathed  to 
his  wife  the  sum  of  '*  £1000  sterling  to  bepcdd 
to  her  out  of  my  said  estates  at  the  end  of  the  year 
next  aftern^  decease,  for  her  own  use  and  bene^^ 
By  co^cU  dated  6th  December,   1833,  the  testator 
gave  a  further  sum  of  £100  in  addition  to  the 
annuity  bequeathed  in  his  said  will,  also  to  be 
paid  *' out  of  the  rents,  issues,  dwidends,  interest, 
and  profits  of  all  my  said  estates  by  half  yearly 
payments,  in  the  manner  and  at  the  times  specified 
and  declared  in  my  said  wilL"^     ««  And  if  it  should 
happen  that  my  son,  J.  C.  die  without  heirs  of  his 
body  lawfully  begotten,  or  to  be  begotten,  in  that 
ease,  and  in  default  qf  such  heirs,  I  do  hereby  de- 


vise cmd  direct  that  my  lands,  castles,  tenements, 
and  premises  at  or  about  Flesk  Castle,  and  men^ 
tioned  %n  my  said  will,  together  with  the  plate,  furni- 
ture, and  library  in  my  said  will  specified,  also  my 
lands,  farms,  tenements,  and  premises  situate,  lying, 
and  being  at  Dick'e  Orove,  near  Castle  Island  (all 
subject  to  and  charged  with  the  payment  of  the 
aforesaid  annuity  to  my  dear  wife  of  £800  a  year, 
and  alio  with  the  payment  of  any  reasonable  pro- 
vision  made  with  my  consent  by  my  son  for  his  wije, 
to  be  paid  and  payable  to  her  during  her  natural 
life,)  shall,  at  my  son's  death,  descend  to  be  trans- 
Jerred  to  my  ffrandson,  D.  C,  his  heirs,  executors, 
and  assigns,  for  ever.  The  heir  for  the  time  being 
to  add  the  name  C.  to  the  name  C.  Also  if 
it  should  liappen  that  fhy  son,  John  CoUsman,  die 
wUhovt  heirs  of  his  body  lawfully  begotten,  or  to  be 
begotten,  in  that  case,  and  in  default  of  such  heirs, 
I  do  hereby  gtveand  assign  out  of  the  monies  I  have 
at  interest,  and  specified  m  my  said  wUl,  the  £6,000 
to  my  daughter,  Mary  Godfrey,  for  her  own  use 
and  benefit.^^  Held,  that  J.  C  took  an  estate  in  quasi 
fee  simple  in  Flesk  Castle,  andan  estate  in  fee  simple 
absolute  in  Dicl^s  Orove,  subject  to  be  defeated  by 
an  executory  devise  over  to  D.  C. 

Daniel  Cbonin  Coltsman,  the  defendant,  appeared  in 
this  case  to  shew  cause  why  the  conditional  order  obtained 
by  the  plaintiff,  Catherine  Goltsman,  on  the  5th  of 
November,  1 863,  shonld  not  be  made  absolute,  whereby 
it  was  ordered  by  the  Court  "  That  the  verdict  had 
for  the  defendant  at  the  last  assizes  for  the  connty  of 
Kerry  be  set  aside,  and  instead  thereof  that  a  verdict 
be  entei'ed  for  the  plaintiff,  pursuant  to  the  leave  re- 
served by  the  learned  judge  at  the  trial,  unless,"  &c. 
The  action  was  one  of  ejectment  on  the  title;  and  the 
following  was  the  abstract  for  Nisi  Prins: — "  Whereas 
Catherine  Coltsman,  the  plaintiff,  on  Friday,  the  12th 
day  of  Jane,  1853,  sued  Daniel  Cronin  Coltsman, 
Edmnnd  Keane,  Bartholomew  Daly,  James  Walsh, 
Michael  Rassell,  Denis  Sullivan,  Patrick  Bcos- 
nahan,  Maurice  Brosnahan,  Michael  Russell,  Ellen 
Sullivan,  Thomas  Walsh,  and  Ellen  Clifford,  the  de- 
fendants; and  complained  that  the  plaintiff,  on  the 
1st  day  of  January,  i857«  became,  and  was,  and  still 
is  entitled  to  the  quiet  and  peaceable  possession  of  the 
lands  of  Tiernagoose,  Laharn,  inchymacmanus,  Par- 
kesmetbane,  Inchybnoy,  Enockane,  Dysart,  Middle 
Cnrraghmore,  South  Curraghmore,  East  Curragh- 
more.  West  Curraghmore,  and  the  two  Byres,  all  si- 
tuate in  the  barony  of  Trughanacmy,  and  county  of 
Kerry,  and  all  that  and  those  the  town  and  lands  of 
Dromhumpur,  Sheheree,  Coolboga, sitnatein the  barony 
of  Magunnihy,  and  connty  of  Kerry;  and  that  the  said 
defendant,  Daniel  Cronin  Coltsman,  wrongfolly  assumed 
the  possession  thereof  and  still  withheld  the  same 
from  the  plaintiff;  and  the  plaintiff  prayed  judgment 
against  the  said  defendant  to  recover  possession  of 
said  lands  and  premises,  and  compensation  in  damages, 
for  the  loss  of  the  mesne  rates  and  profits  of  the  said 
premises  while  the  possession  thereof  was  withheld 
from  the  said  pldintiff,  to  the  amount  of  £6000  sterling. 
"  And  thosmd  defmdant,  Daniel  Cronm  Coltsman,  on 
Monday,  the  6th  day  of  July,  1863,  has  taken  defenca 
for  the  lands  in  the  summons  and  plaint  mentioned. 
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tndndiag  the  lands  of  Dromore,  alleged  by  said  de- 
fence to  be  erroneonsly  styled  in  said  writ  the  lands 
of  West  Dromore,  and  the  two  Lyres,  also  alleged  by 
said  defence  to  be  erroneonsly  styled  in  said  irrit  the 
two  Byres;  and  alleged  that  the  plaintiff  was  not  en- 
titled to  the  possession  of  them,  and  that  the  said  pos- 
session belonged  to  the  said  Daniel  Gronin  Coltsman  as 
of  right.'  Therefore  let  the  jnry  try,  first,  whether 
the  plaintiff  was,  on  the  1st  day  of  July,  1857,  or  at 
any  time  subsequent  to  said  day  and  before  the  com- 
mencement of  the  action,  entiUed  to  the  premises  in 
the  summons  and  plaint  mentioned,  or  an?  part 
thereof.  Second,  whether  the  plaintiff  is  entitled  to 
any  and  what  snm  for  damages  for  the  loss  of  the 
mesne  rates  and  profits,  as  in  the  summons  and  plaint 
mentioned.''  The  several  defendants,  in  plaint 
named,  likewise  took  defence  to  the  action  separately 
for  the  portions  of  the  lands  in  their  possession  ros- 
pectively.  The  above-mentioned  several  townlands 
as  set  forth  in  the  summons  and  plaint  form  portions 
of  two  separate  estates,  one  known  by  the  name  of 
Dick's-grove,  in  the  barony  of  Trughanacmy,  and 
the  other  by  the  name  of  Flesk  Gasile,  in  the  barony 
of  Magnnihy.  Flesk  Castle  was  held  in  quasi  fee, 
and  Dick's-grove  in  fee.  Sir  William  Duncan  God- 
frey was  examined  at  the  trial  as  a  witness  for  the 
plamtiff,  and  deposed  that  John  Coltsman  the  elder 
was  in  possession  of  the  two  estates,  Dick's-grove 
being  fee-simple,  and  Flesk  Castle  held  for  lives  re* 
newable  for  ever;  and  that  the  several  townlands 
mentioned  in  the  declaration  were  subdenomina- 
tions  of  Fiesk  Castle  and  Dick's-grove:  Witness 
had  been  for  several  years  agent  on  the  estates. 
—John  Coltsman,  the  eider,  made  his  will  on 
the  9th  of  August,  1833,  and  the  codicil  on  the  6th  De- 
cember in  the  same  year:  he  died  in  1835  leaving  his 
widow  him  surviving;  also  his  son  John  Coltsman, 
hereinafter  called  John  Coltsman  the  younger,  one 
daughter  married  to  Sir  William  D.  Godfrey:  bis 
only  other  child,  Christina,  was  married  to  Daniel 
Cronin,  whose  son  was  Daniel  Cronin  Coltsman, 
the  defendant.  The  following  is  the  will  of  John 
Coltsman,  the  elder:-—'*  In  the  name  of  God,  amen. 
—.1,  John  Coltsman,  of  Flesk  Castle,  near  Kil- 
lamey,  in  the  County  of  Kerry,  gentleman,  being 
of  sound  and  disposing  mind  and  nnderdtauding, 
do  make  and  publish  this  my  last  will  and  testament, 
in  manner  following : —  1  st.  I  give,  devise,  and  bequeath 
to  my  son,  John  Coltsman,  all  those,  my  property^ 
lands,  tenements,  and  premises,  at  and  about  Flesk 
Castle,  together  with  the  live  stock  on  said  lauds; 
also,  my  plate,  library,  pictures,  and  ftimitnre.  I  also 
devise  and  bequeath  to  my  son,  John  Coltsman,  my 
lands,  traemento,  and  premises,  with  the  appurte- 
nances thereof  situate,  lying,  and  being  at  Dick's 
Grove,  near  Castle  Island,  county  of  KeiTy.  I  give  and 
bequeath  to  toy  son,  John  Cohsmdn,  the  money  I  have 
at  interest  in  the  Bank  of  England,  also  the  money 
I  have  at  interest  in  the  lands  and  estates  of  Daniel 
Cronin,  my  son-in-law  ;^  also  the  money  I  have  at 
interest  in  the  lands  and  estates  of  the  late  Daniel 
Cronin,  his  father^-the  bonds,  I  think,  are  signed  by 
father  and  son  aforesaid.  I  also  make  over  and  assign 
t<s^my  son,  John  Coltsman,  the  bond  I  have  of  Lord 
Keumare  for  the  sua  or  bond  t)f  £5(H)  sterling;  I  also 


give  and  bequeath  to  him  the  snm  of  £500  steriing, 
lent  by  me  at  mterest  to  my  soninlaw,  WiUiam  D. 
Godfirey.  I  give  and  bequeath  to  my  son,  John  Colts- 
man my  lands  and  premises  at  Calesa  delfontacbeqne, 
a  few  miles  from  ysbon.  I  also  bequeath  and  assign 
to  him  my  title  and  daim  to  some  houses  and  lands 
situate  and  lying  in  New-lane,  near  the  South  Catholic 
Chapel,  in  the  city  of  Cork,  the  property  of  the  late 
Dr.  Walsh,  but  which  houses  and  lands  aforesaid  the 
son  of  the  said  Dr.  Walsh  promised  to  transfer  and 
assign  to  me  in  payment  of  a  debt  which  his  father 
owed  me  at  his  death.  I  give  and  bequeath  to  my 
dear  wife,  Christina  Coltsman,  the  yearly  sum  or  an* 
nnity  of  £700  steriing,  during  her  natural  life,  and 
for  her  own  use  and  benefit,  in  lien  for,  and  instead  of 
all  other  provisions  made  for  her  upon  or  previous  to 
our  intermarriage,  said  annuity  to  be  paid  and  pay- 
able into  her  own  hands,  out  of  the  rents,  issues,  di- 
vidends, interest,  and  profits  of  my  said  estates^  by 
half-yearly  payments  on  the  25th  day  of  March  and 
the  29th  day  of  September  in  every  year,  by  even 
and  equal  proportions,  the  first  payment  of  the  same 
to  begin  and  be  made  on  such  of  the  said  days  as  shall 
first  happen  after  my  decease;  the  said  annuity  to  be 
also  paid  or  payable  clear  of  all  taxes  and  deductions 
whatsoever.  I  also  give  and  bequeath  to  my  dear  wife, 
Christina  Coltsman,  the  further  sum  of  £1,000  sterl- 
ing to  be  pud  to  her  out  of  my  said  estates  at  the  end 
of  the  year  next  after  my  decease,  for  her  own  use 
and  benefit.  I  also  bequeath  so  my  dear  wife,  Chris- 
tina Coltsman^  during  her  natural  life,  such  part  or 
portion  of  the  said  plate  as  she  may  think  proper,  for 
her  own  use,  and  to  be  returned  at  her  decease  to  my 
son,  John  Coltsman,  his  heirs,  executors,  and  assigns. 
I  also  give  and  bequeath  to  her  our  best  carriage,  and 
the  carriage  horses,  and  desire  that  she  shall  have  suf- 
ficient good  and  suitable  furniture  for  the  rooms  she 
may  prefer  in  Flesk  Castle  for  her  own  use.  I  bequeath 
to  my  daughter,  Mary  Godfrey^  the  sum  of  £300,  to 
be  placed  in  the  funds  for  her  own  use  and  benefit,  and 
so  as  that  the  said  sum  of  £300,  or  any  part  of  it, 
shall  not  be  liable  to  the  debts,  engagements,  mani^- 
ment,  or  control  of  her  husband.  I  give  to  my  son- 
in-law,  Daniel  Cronin,  the  snm  of  £100  sterling;  also 
to  my  son-in-law,  WiUiam  D.  Godfrey,  the  like  snm 
of  £100  sterling.  I  moreover  give  and  bequeath  to 
my  dear  wife,  Christina  Coltsman,  whatever  part  or 
portion  of  the  household  linen  she  may  think  pro- 
per for  her  own  use,  and  also  desire  that  she 
may  have  the  dispoosal'  of,  by  will,  of  the  £.1,000 
before  mentioned  (and  bequeathed  in  this  will 
to  her),  at  any  time  she  may  think  proper  after  my 
decease.  1  also  hereby  oonstituee  and  appoidt  my 
beloved  wife,  Christina  Coltsman,  executrix,  and  my 
son,  John  Coltsman,  executor  of  this  my  laJdtSrill  and 
testament,  hereby  revoking  and  annulling  all  former 
and  other  wills  and  testaments  by  me  at  anytime 
heretofore  made.  In  witness  whereof  I  have  to  this 
my  last  will  and  testament  set  and  subscribed  my 
hand  land  seal,  9ih  day  of  August,  1833.  John 
Coltsman  (Seal).  Signed,  sealed,  published,  and 
declared  by  the  said  testator,  John  Coltsman,  as  and 
for  his  last  will  and  testament,  in  the  presence  of  us 
who  at  his  request  in  his  presence,  and  in  the  pre- 
sence of  each  ^ther  have  hereunto  subscribed  our 
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Dames  as  witnesses  thereto.  Thomas  Dann,  ELCO. 
fSesI).  James  Leyne  (Seal).  Timothy  Talveiy 
(Seal)." 

GoDH»L — **  Whereas  I,  John  Coltsman,  of  Flesk  Cas- 
tle, near  Killamej,  Oonnty  of  Kerry,  gentleman,  have 
made  and  executed  my  last  will  and  testament  in 
writing  bearing  date  the  9th  day  of  Angast,    1833. 
Now  I  do  hereby  declare  this  present  writing  to  be  a 
codicil  to  my  said  will,  and  I  do  direct  the  same  to  be 
taken  as  a  part  thereof  and  I  do  hereby  giire  atid  be- 
queath to  my  dear  wife,  Christina  Coltsman,  in  my 
said  will  named,  the  further  yearly  snm  of  £100,  and 
in  addition  to  the  annuity  I  have  bequeathed  to  her  in 
my  said  will,  to  be  paid  and  payable  into  her  proper 
hands,  out  of  the  rents,  issues,  dividends,  interest,  and 
profits  of  all  my  said  estates  by  half-yearly  payments, 
in  the  manner  and  at  the  times  specified  and  declared 
in  my  8«d  wilL     I  also  do  hereby  give  and  bequeath 
to  my  brother-in-law,  John  Lassener,  the  snm  of  iS  1 00. 
And  if  it  should  happen  that  my  son,  John  Coltsman, 
die  tD^hout  heirs  of  his  body  lawfully  begotten,  or  to 
be  begotten,  in  that  case,  and  in  default  of  such  heirs. 
I  do  hereby  devise  and  direct  that  my  lands,  castles, 
tenements,  and  premises  at  and  about  Flesk  Castle, 
and  mentioned  in  my  said  will,  together  with  the  plate, 
fornitnre,  and  library  in  said  will  specified,  also  my 
lands,  farms,  tenements,  and  premises  situate,  lying, 
and  being  at  Dicks  Grove,  near  Castle  Island  (ail 
Bubject  to  and  charged  with  the  payment  of  the  afore- 
said annuity  to  my  dear  wife  of  £800  a  year,  and  also 
with  the  payment  of  any  reasonable  provision  made 
with  my  consent  hy  my  son  for  his  wife,  to  be  paid 
aad  payable  to  her  during  her  natural  liftp),  shall,  at 
my  son*^  death,  descend  and  be  transferred  to  my 
grsDdson,  E>aniel  Cronin,  his  heirs,  executors,  and 
assigns,  for  ever.     The  heir  for  the  time  being  to  add 
the  name  **  Coltsman ''  to  the  name  ^*  Crouiu."    Ai<H> 
if  it  should  happen  that  my  son,  John  ColLsmau,  die 
without  heirs  of  his  body  lawfully  begotteu,  or  to  be 
begotten,  in  thai  case  and  in  default  of  such  htxti^  1 
do  hereby  give  and  assign  out  of  the  monies  I  have 
at  ioterest,  and  specified  in  my  said  will,  the  sum  of 
^6,000  to  my  daughter,  Mary  Godfrey,  for  her  o^n 
use  and  benefit,  and  so  as  that  the  said  sum  of 
£6,000  shall  not,  nor  shall  auy  part  of  it,  be  subject 
or  liable  to  the  debts,  engagements,  management,  or 
coDtrol  of  her  husband.     Bat  at  the  same  time  said 
som  of  £6,000  shall  be  subject  to  and  charged  with 
the  payment  of  the  said  annuity  to  my  dear  wife, 
Cbriotina  Coltsroann.     1  do  hereby  give  and  bequeath 
to  the  Reverend  Thomas  Dunne,  Catholic  curate  of  Kil 
lamey,  the  sum  of  £50,  as  a  testimony  of  my  esteem. 
I  do  hereby  constitute  my  daughter,  Mary  Godfrey, 
and  my  son-in-law,  Daniel  CroniUi  joint  executors 
with  those  already  constituted  by  me  in  my  said  will, 
and  I  do  hereby  ratify  and  confirm  my  said  will  in  all 
other  parti:»lars  thereof.     In  witness  whereof,  I  the 
said  John  Coltsman  have  to  this  codicil  set  my  hand 
and  seal,  this  6th  day  of  December,   1833. — John 
Coltsman  (Seal)." 

This  codicil  was  duly  attested.  It  appeared  on  the 
trial  that  npon  the  death  of  ^ohn  Coltsman  the  elder, 
in  1835,  his  son,  John  Coltsman  the  younger,  took 
possession  of  both  the  estates  of  Fksk  Cattle  and 
Dick*s  GroTf,  and  continued  in  the  enjoyment  thereof 


until  bis  death,  npon  the  15th  January,  1849,  with- 
out issue*    Daniel  Cronin,  who  had  married  Jotm 
Coltsman  the  elder's  daughter,  Christina,  had  died  in 
the  lifetime  of  the  testator,  and  had  left,  amongst 
other  children,   Daniel   Cronin,  now  called  Daniel 
Cronin   Coltsman,   the  principal  defendant.       The 
defendant  gave  in  evidence  three  several  deeds  pur- 
porting to  be  deeds  disentaiiing  all  the  lands  of 
Flesk  Castle  and  Dick's  Grove;  the  first  of  which 
was  an  uidenture  of  the  7th  July,   1835»  between 
said  John  Coltsman  the  younger,  and  David  Mahony, 
whereby,  after  reuiUng  the  will  and  codicil  of  John 
Coltsman  the  elder,  it  was  witnessed  that  in  order 
to  enlarge  the  estate  in  tail  into  a  fee  simple,  the  said 
John  Coltsman  granted  the  lands  therein  mentioned 
(being  the  said  estate  of  Dick's  Grove),  to  said  David 
Mahony  and  his  heirs,  to  the  use  of  said  John  Colts- 
man, his  heirs  and  assigns  for  ever:  said  deed  was  duly 
enrolled  in  Chancery  pursuant  to  the  statute.     Ej 
another  indenture  of  the  same  date,  between  the  same 
paities,  the  lands  of  flesk  Castle,  held  for  lease  of 
lives  renewable  for  ever,  were  conveyed  to  said  David 
Mahony  and  his  heirs  to  hold  same  upon  tmst  to  re- 
convey.    }iy  indenture  of  reconveyance,   8th,  July, 
1835,  said  lands  of  Flesk  Castle,  were  reconveyed  by 
said  David  Mahony  to  sMd  John  Coltsman  the  younger, 
his  heirs  and  assigns.     By  will  dated  7th  August, 
1848,  the  said  John  Coltsman  the  yonnger,  after  seve- 
ral bequests,  made  the  following  residuary  devise :  — 
''  1  devise  and  bequeath  all  the  rest,  residue,  and  re- 
mainder of  my  property  of  every  kind  and  descrip- 
tion, whether  real  freehold  or  personal,  to  my  dear  wife, 
Catherine  Coltsman,  her  heirs,  executors,  administra- 
tor^ and  assigns  for  ever." — Said  Catherine  Coltsman 
is  the  plaintiff.    Said  several  wills  and  deeds  were 
read  at  the  trial  on  behalf  of  the  plaintiff,  and  plain- 
tiflfs  counsel  submitted  that  under  the  will  and  codicil 
of  John  Coltsman  the  elder,  John  Coltsman  the  younger 
took  an  estate  tail  in  the  lands  of  Dick's  Grove,  and 
an  estate  quasi  m  tail  in  the  lands  of  Flesk  Castle; 
that  said  estates  were  barred  by  the  disentailing  deeds 
of  1835,  and  that  the  said  lauds  passed,  by  the  will 
of  John  Coltsman  the  younger,  to  his  widow,  under 
the  residuary  devise  in  said  will  contained.     Counsel 
for  the  principal  defendant,  Daniel  Cronin  Coltsman, 
submitted  that  under  the  first  will,  John  Coltsman  the 
yonnger,  did  not  take  an  estate  in  tail,  or  quasi  in  tail 
in  said  lands,  and  that  under  the  limitations  in  said 
will,  the  lands  had  passed  to  Daniel  Cronm  Coltsman. 
His  Lordship  directed  a  verdict  for  the  defendants, 
stating  his  opinion,  that  under  the  will  of  John  Colts- 
man the  elder,  and  deeds  executed  by  John  Coltsman 
the  yonnger,  the  latter  had  no  estate  which  he  could 
devise  to  the  plaintiff,  his  widow;  and  that  on  his 
death,  be  never  having  had  issue,  the  defendant,  Daniel 
Cronin  Coltsman,  the  grandsfon  of  the  testator,  John 
Coltsman  the  elder,  became  entitled  to  both  estates, 
Flesk  Castle,  and  Dick's  Grove.    The  jury  found  for 
the  defendant,  and  they  were  discharged,  by  consent, 
from  finding  on  the  second  issue,  as  to  the  mesne  rates. 
The  above  conditional  order  was  obtained  by  the  plain- 
tiff on  the  8th  November,  1863,  in  pursuance   of 
leave  reserved. 

The  SoUcitor-Oeneral  (with  whom  were  Serjeant 
Sullivan,  Barry,  Q.C.,  Leahy,  Q,0.,  and  Jellet,)  now 
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to  which  the  word  eaUUe  refers.  The  estate  given  to 
John  Goltsman,  the  younger,  cannot  be  held  to  be  an  es- 
tate  in  fee,  if  the  will  and  the  codicil  be  read  as  one  in* 
etrument,  which  in  fact  the  testator  h  is  desired  to 
to  be  done  m  these  terms-—**  I  do  hereby  declare  this 
present  .writing  to  be  a  codidl  to  my  said  will,  and  I 
do  direct  the  same  to  be  taken  as  a  part  thereo£'' 
l^ow,  the  very  words  nsed  in  the  codicil  are  each 
words  as  import  an  estate  tad,  *'  and  if  it  should 
happen  that  my  son,  John  Ooltsman,  should  die  with- 
out heirs  of  his  body."  Those  are  words  of  art; 
words  bearing  a  well-known  legal  meaning.  Leea  t. 
Moadey^  meutioned  by  the  Loi*d  Chief  Baron,  shews 
that  it  requires  a  demonstrative  context  to  shew  that 
the  testator  meant  that  these  words  were  not  to  im- 
port an  Cjitate  tail  In  discussing,  in  the  36th  chap- 
ter of  Jarmau  on  Wills,  p.  312,  the  rule  in  SheUet/*a 
case  (1  Rep.  93),  it  is  said  **  that  the  limitation  to 
the  heir;)  of  the  body  may  arise  by  implication ;  as  (if 
the  will  is  subject  to  the  old  law)  in  the  caso  of  a 
devise  to  A.  for  life,  and  in  case  be  shall  die  without 
heirs  of  his  body,  or  without  isaue»  then  to  B.  Such 
a  case  (in  which  the  first  taker,  beyond  all  donbt,  has 
an  estate  tail),  is  an  exemplification  of  the  rule  in 
ShdUipa  case.  A  gift  to  heirs  of  the  body  Is  implied ; 
and  the  effect  is,  that  the  devise  is  read  as  a  gift  to 
A.  for  life,  and  after  his  death,  to  his  issue  or  heirs 
of  the  body.'^  Was  there  any  expression  in  the  instru- 
ment that  imported  the  devise  of  a  fee  in  Dick's  Grove? 
But  even  if  the  word  **  property  ''  did  import  a  qwui 
fee  in  Flesk  Castle,  the  words  **  heirs  of  the  body  "  in 
effect  cut  same  down  to  an  estate  in  tui.  In  the 
operative  part  of  the  will,  **  I  also  devbe  and  bequeath 
to  my  sou,  John  Coltsman,  my  lands,  tenemeuts,  and 
premises,  with  tlie  appurtenances  thereof,  situate,  ly- 
ing, and  being  at  Dick's  Grove,"  &&,  the  words 
**  lands,  tenements,  and  hereditaments,"  were  not  con- 
tended by  the  other  side  to  pasA  a  fee,  as  it  was  urged 
that  the  expression  ^  property  "  might.  And  before  the 
Wills  Act,  woi-ds  of  limitation  must  have  been  used 
to  carry  a  fee;  if  omitted,  only  a  life  estate  conld  have 
passed.  If^  then  an  estate  for  life  only  in  the  lands  of 
Dick's  Grove  were  devised  to  John  Coltsman  the 
younger,  it  was  enlarged  into  an  estate  tail  by  the 
expreAHion  ''dying  without  issue"  in  the  codicil — 
MaichdL  v.  Weeding  <8  Sim.  4).  Thero  the  testator 
gave  real  and  personal  estate  to  his  wife  for  life,  and 
after  her  decease,  to  his  son  J.,  for  hie  lifej  but  if 
''  his  son  should  die  without  issue  "  and  not  bav  ng 
any  children,  then  his  estates  to  be  sold,  and  the  mo- 
ney divided  among  his  other  children,  and  it  was  held 
by  Sir  L.  ShadweU  ''  to  be  a  settled  point,  that  wbeu 
an  estate  was  given  in  fee  or  for  life,  followed  by  a 
devise  over  in  the  case  of  the  devisee  dying  without 
issue,  the  devisee  will  take  an  estate  tail." — 1  Jar.  5 19* 
But  then,  it  is  contended  by  the  defendant  at  all  events 
that  the  words  **  said  estates,"  upon  which  the  testa- 
tor had  charged  the  annuity  of  £800,  and  the  bequest 
of  £1,000  has  reference  to  Flesk  Castle  and  to  Dick's 
Grove,  and  that  the  word  *^ estates"  imports  a  fee- 
simple.  The  cases,  however,  are  directly  opposed  to 
this  construction.  The  expression  ^^said  estates" 
Gpffot  give  a  larger  interest  than  the  expression  to 
'^which  same  refers,  and  shall  be  held  to  be  mere  words 
of  description  of  locality  if  the  words  to  which  they 


refer  are  so.—- Pm  v.  Clayion  (8  East,  141).  There 
it  was  held  that,  when  in  the  operative  part  of  the  wiO 
the  word  '*  estate  "  was  not  need,  and  that  when  in  the 
aabaeqnent  portions  of  the  instrument  it  was  naed,  in 
refisrence  to  the  antecedent  words,  which  were  merely 
words  of  description  of  k>cality,  that  the  force  of  the 
word  *" estate"  was  by  reference  restricted  to  the  an- 
tecedent words. — ^  My  property  "  are  mere  words  of 
local  description,  and,  unless  aided  by  the  context,  are 
not  strong  enough  to  carry  the  fee.  In  Doe  d  Clarke 
V.  Clarke  (1  Cr.  A;  Mees.  39),  the  Coort  said  that  the 
word  ^  properly  "  was  not  nsed  to  describe  the  quan- 
tum of  estate  to  be  taken,  but  was  a  word  of  local 
description.  The  argument,  then,  that  the  word  **  es- 
tate" as  it  is  used  in  the  will,  shall  carry  a  fee  tothe 
devisee, fails.  Ontheothersideitwasalsooontendedthat 
the  words  '* estates"  or  ** property"  were  large  enough 
without  any  words  of  limitation  to  carry  a  fee.  We  sub- 
mit that  if  even  the  word  ''  estate  "  and  not  **  property  ** 
in  the  operative  part  of  the  devise  of  Flesk  Castle,  was 
the  word  nsed,  yet  that  word,  large  though  it  be, 
would  be  cut  down  by  the  surrounding  expressions, 
as,  in  the  case  under  consideration,  by  such  words  as 
'*if  he  die  without  heirs  of  his  body,"  the  adoption  of 
which  expression,  while  It  cuts  dbwn  the  estate  m  fee 
in  Flesk  Castle  to  an  estate  tail,  enlarges  the  life  es- 
tate in  Dick's  Grove  to  an  estate  tail  Doe  d  Nbrria 
v.  Tucker  (3  B.  &  Ad.  473)  shews  that  the  word 
^  property  "  is  ambignou&  In  that  case  a  testator, 
bemg  seised  in  fee  of  the  premises,  devised  as  follows: 
*'  I  give,  devise,  and  bequeath  to  my  wife  my  freehold 
estates,  called  Ponncetts,  during  her  natural  life.  I 
give  to  my  son  Richard,  my  heir  after  the  death  of 
my  wife,  £10.  Item,  all  the  above  bequeathed  goods 
and  chattels,  after  the  death  of  my  wife,  I  give  to  my 
son  Richard,  to  my  son  Thomas,  and  to  every  other  of 
my  children  then  in  being,  share  and  share  afike, 
equally  to  be  parted  between  them,"  and  it  was  held 
that,  under  this  devise,  the  children  only  took  life  es- 
tates in  their  respective  shares  after  the  death  of  the 
wife.  In  this  case  the  words  '*  estate  to  the  wife " 
were  cut  down  to  a  life  estate,  and  the  children*b  inte- 
rests in  their  share  were  also  cut  down  by  contiguous 
expressions  to  1  fe  interests.  [^Serfeant  Suiiwan  called 
the  attention  of  the  Court  to  a  case  which  had  not  been 
cited  as  yet.  UthwaUe  v.  Bryawt  (6  Taunt.,  319). 
with  a  view  to  shew  that  a  devise  of  freehold  '*  estates'' 
pass  d  the  fee.]  The  word  **  estate  "  has  been  fre 
queutly  restrained  firom  passing  the  inheritance ;  regard 
is  puid  to  the  whole  instrument — it  was  jiomBroaSairA 
V.  Morris  (2  B.  &  Aid.  1).  In  that  case  a  testator 
devised  all  his  shares  of  his  two  estates  in  W.  to  his 
daughter,  £.  B.,  for  life,  and  at  her  death  to  J.  B., 
her  husband,  during  his  life,  and  at  the  decease  of  his 
said  son-in-law,  J.  B.,  he  directed  that  the  whole  le- 
gacy to  him  should  go  to  his  grandson,  W.  B.,  and  to 
hid  children  lawfully  begotten  for  ever,  but  in  defenit 
of  such  issue  at  his  decease,  to  the  testator's  grandson, 
A.  B.,  hid  heirs  and  assigns,  for  ever;  and  it  was 
there  held  that  W.  B.  took  an  estate  tail  in  the  share 
of  the  estates  in  W."  In  that  case  if  the  position 
sought  to  be  maintdned  by  the  other  side  were  cor- 
rect, E.  B.  would  have  taken  an  estate  in  fee.  Such 
a  construction,  however,  would  have  been  absurd,  and 
accordingly  the  word  **  estate  "  must  be  read  and  cuu- 
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strned  by  haying  regard  to  tbe  whole  tenor  of  the  in- 
strument. The  worda  which  irrcsbtibly  oontro^ 
the  meaning  of  '*  property  "  as  regards  Fleak  Oastle, 
and  also  which  enlarge  the  life  estate  in  Dick's  Grove, 
are  the  words  in  the  codicil«  V  if  be  die  witbont  heirs 
of  bis  body.^'  Ko  other  words  known  to  the  law  from 
the  time  6fShelly*8  case  (1  Co.  Rep.  93)  to  the  present 
have  BO  8ore  a  meaning  as  the  words  *^  heirs  of  the 
body."  John  Coltsman,  tho  yonnger,  then  took  an 
estate  tail  nnder  the  will  and  codicil-,-TFt2i  y.  LewiSy 
(1  Atk.  432);  Lee's  case,  (1  Leon,  285);  Walter  y. 
Drew,  (Comyn,  372);  Forth  v.  Chapman,  (Todor's 
L  C.  on  R.  P.,  552);  Daintry  y.  Daintry  (6  T,  R., 
307). 

If,  then,  the  Coart  should  bia  of  opinion  that  an 
estate  tail  yested  in  tbe  6rst  taker,  John  Coltsman  tbe 
yonnger,  it  was  tben  open  to  him  to  cnt  off  the  exe- 
cutory devise  by  barring  the  entajl,  as  it  is  aaid  in 
Feame  on  Cont.  Remainders,  p.  4  29,  *^  ^'  ben  in  lands  of 
inboxitance  an  estate  tail  is  first  limited,  and  then  an 
executory  or  conditional  limitation  is  made  npon  that 
estate,  a  recavery  suffered  by  the  tenant  in  tail,  before 
tbe  event  or  condition  happens  on  whic^  the  ulterior 
limitatioti  was  to  arise,  will  bar  the  estate  depending 
upon  that  event  or  condition."     Had  tbe  estate  been, 
as  it  is  contended  for  by  the  defendant,  an  estate  in 
fee,  and  not  an  estate  tail  in  John  Coltsman   the 
yonnger,  **  the  tenant  in  fee  could  not  bar  tbe  execn- 
torj  e«)tate." — Feame,  7th  ed.  424,  note  (e),  by  But- 
ler.    In  Jones  v.  Ryan,  (9  Ir.  Eq.  25 1 ),  *'  A  tesUtor 
devises  hinds  to  his  son  K  and  his  heirs  for  ever;^' 
those  aj-e  words  of  limitation  much  stronger  than  any  used 
by  John  Coksman,  the  testator,  *'  and  in  case  A.  shall 
die  without  lawful  issue,  testator  desired  that  after 
bis  death  all  the  property  bhould  go  to  his  daughter 
and  her  heirs,  and  in  ca^e  both  A.  and  the  daughter 
should  die  without  lawful  issue,  tbe  property  to  go  to 
his  brother;"  and  it  was  held  to  be  an  estate  tail  in 
A.,  and  not  a  fee-simple,  with  remainder  over.-*In  1 
Jarman  on  Wills,  3rd  .ed.,  519,  the  rnle  is  thus  laid 
down — »•  A  devise  in  a  will  which  is  governed  by  the 
old  law,  to  a  person  and  his  heirs,  followed  by  a  limi- 
Ution  over,  in  case  of  bis  dying  without  issne^  confers 
an  estate  tail,  on  the  ground  that  the  testator  has,  by 
the  words  giving  the  Umitation  over,  explained  himself 
to  have  used  the  words  in  the  qnalified  and  restricted 
form  of  •*  tbe  heirs  of  the  body."  NichoUs  v.  Hooper^ 
relied  on  by  tbe  Solicitor-General*  was  entirely  oon- 
vtfrsaut  with  personalty,  and  not  applicable,  therefore. 
In  Doe  €L   Goldsmith  (7  TannL  209),  where  tes- 
tator devised  lands  to  his  son  F.,  to  hold  to  him  and 
his  assigns  for  his  natural  life,  and  immediately  af^er 
his  decease,  the  testator  devised  tbe  same  unto  tbe 
heirs  of  his  body  lawfully  to  be  begotten,  in  sQch 
parts,  shares,  and  proportions,  manner  and  form,  as  F. 
Bboold  by  will  or  deed  devise  or  appoint,  and  m  de« 
^olt  of  such  heirs  of  bis  body  lawfully  to  be  begotten, 
then  immediately  after  his  decease,  the  teaUtor  de* 
vised  the  premises  to  another  son,  J.,  in  fee,  and  it 
was  held  by  the  Court  of  Common  Pleas  that  F.  took 
to  estate  tail.     Mortariy  v.  Orey  (12  L  C^  U  129) 
was  where  a  testator,  seised  of  lands  nnder  a  lease  re< 
newable  for  ever,  devised  the  same,  by  will  dated 
1826,  to  his  son  T.,  and  be  also  devised  other  pro- 
perty by  the  same  will  to  his  son  P.,  and  directed  that 


'^incaseanyoreitherof  my  sons  shall  die  without 
issue,  that  their  shares  and  proportions  shall  be  left 
to  the'Sarviyor;  and  if  it  shoold  happen  that  both 
should  die  witbont  issue,  that  their  shares  or  propor- 
tions shall  be  left  to  my  grandson,  J.G.,  or  bb  heirs." 
Held,  that,  under  this  devise,  the  sons  of  the  testator 
took  aa  estate  in  quasi  taiL 

There  is  yet  another  point  which  is  to  be  considered, 
and  that  is,  that  the  execntory  devise  over  must  fail 
for  remoteness.  John  Ooltsman  the  younger  was 
heir-at-law  of  the  testator,  and  tbe  interests  of  the 
heur-at-law  are  much  favoured  by  the  Court,  and 
therdbre,  in  eonstraii^  the  expresnon  of  **dyuig 
without  issue,*'  the  period .  to  which  same  is  referred, 
and  tbe  limitatllonB  made  thereupos  in  wills  made  be* 
fore  tbe  Wills  Act,  Is  not  supposcil  to  be  dying  with- 
out isBU^ '  at  the  death.  Tbe  rule  is  thus  given  in 
Feame  on'Conthigent  Remainders,  476,  "TheCourtSi 
in  cases  of  personal  estate,  generally  inaline  to  pay 
attention  to  any  expression  in  the  will  that  seems  to 
afford  a  groand  for  oonstrumg  a  limitation  after  dying 
without  issue,  to.  be  a  dying  without  issue  living  at 
the  death  i>f  tbe^party,  in  order  to  support  the  devise 
over;  yet  in  tl^e  esse  of  a  real  estate,  it  seems 
the  coostruetion  is  genierally  otherwise,  for  then  we 
are  to  consider  tira  iatocests  of  tbe  heir-at-law,'' 
which  are  always  imich. favoured  by  our  laws;  and 
therefore,  iu  Forth  y.  Chapman  (IP.  Wms.  663), 
in  one  and  the  same  sentence,  **  dying  without  issue," 
was  held  to  have  two  different  meanings,  viz.)  that  the 
testator^  when  he  limited  over  his  personal  and  real 
estate  on  the  '^  death  without  issue  "  of  his  nephews, 
would  be  construed  to  mean  as  to  his  personalty  dy- 
ing without  issue  at  tbe  nephew's  death,  while  as  to 
tbe  realty,  it  was  a  dying  without  issue  generally,  and 
if  generally,  the  limitation  over  was  void. —  Unioersity 
0/ Oxford  y.  CUfion,  (I  Eden,  473,  Ambler,  358); 
Wright  Y.  Pearson,  (\  Sden,  119.  Ambler,  358); 
Byfidd'a  ease  (1  Ventris,  231);  Pitman  v.  Bobinson 
(1  Burrow  38);  Prior  on  Issue,  s.  34. 

Serjeant  Suilivan  replied — It  is  repugnant  to  tbe 
manifest  intention  of  the  testator  to  give  John  Colts- 
man, the  yonuger,  an  estate  tail  The  testator  clearly 
meant  that  his  estates  should  go  only  to  such  as 
would  bear  the  name  of  Coltsman,  and  therefore  he 
directed  hb  grandson,  the  defendant,  to  add  rk)ltsman 
to  the  name  Cronin,  should  his  son,  John  Coltsman, 
die  without  heirs  of  his  body:  Sonstine  this  devise  to 
be  an  estate  tail,  and  you  give  into  another  family, 
who  are  not  bound  to  bear  tiie  name  of  Coltsman,  the 
family  estates,  thereby  directly  oouflioting  with  testa- 
tor's intention;  mark  now  the  absurdity  that  will 
follow  fhnn  such  a  construction.  Foiih  y.  Chaptnan 
decides  that,  as  to  personalty,  dying  without  heirs  of 
the  body,  must  mean  dying  without  heirs  of  the  body 
living  at  the  death  of  John  Coltsman,  the  yonnger, 
and,  therefore,  that  there  was  no  remoteness  tode^t 
the  executory  bequest  of  the  plate,  the  library,  and 
the  furniture;  and  that  t^at  must  go  to  DAniel  Cronin 
Coltsman  accordingly.  Yon '  then  haye  the  fomily 
pbue  and  library,  &o.  going  to  one  Aunily,  while  the 
estate  goes  to  auother: — We  insist  that  the  words 
charging  the  legacies  and  annuities  on  his  **8aid 
estates  "  are  suttiuient  to  carry  the  fee  both  in  Flesk 
Castle  and  in  Dick's  Grove.      The  use  of  the  word 
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*<  estates  "  is  explanatory  of  the  testator's  meaning  in 
the  antecedent  gift — Roe  ▼.  Bacon  (4  Manle  <&  Sel. 
366).     That  was  a  devise  by  the  testator  of  all  and 
singalar  ^'his  freehold  lands,  messnages,  and  tene- 
ments, at  &&,  or  elsewhere,  together  with  all  ray 
honsehold  goods,  &c,  for  life,  and  after  her  decease 
then  all  the  the  aaid  estates^  goods,  &c,  to  be  divided 
among  my  sons  (naming  five)  share  and  share  alike. 
Held,  that  the  sons  took  a  fee-simple  in  the  lands  after 
the  death  of  the  wife."      So  also,  in  the  case  of  Uth- 
watt  V.  Bryant  (6  Tannt  317),  where  a  testator  de- 
vised all  his  freehold  lands,  tenements,  tithes,  heredi- 
taments, and  premises  in  the  parish  of  B.  to  certain 
persons  for  life,  vnth  remainder  over,  and  on  a  given 
event  devised  his  saidjreehold  estate  in  the  parish  of 
B.  to  his  daughters,  as  tenants  in  common;  and  in 
case  snch  his  said  children  shonld  die  in  the  lifetime  of 
his  wife,  then  he  devised  all  his  saidjreehold  estate 
in  the  parish  of  B.  to  his  wife  and  her  heirs  for  ever, 
it  was  contended  that  inasmnch  as  the  testator  had 
twice  described  the  subject  of  the  devise  by  words  not 
capable  of  carrying  the  fee,  when  he  afterwards  de- 
vised it  by  the  term  *  the  said  freehold  estate  in  the 
parish  of  B.,'  he  thereby  only  gave  the  same  thing  as 
he  had  before  given,  and  therefore  the  daughters  took 
estates  for  life  only;  but  the  Court  certified  that  they 
took  in  fee.     In  like  manner,  Doe  d.  Bates  v.  Clay- 
ton (8  Kast  141).     On  these  authorities,  then,  the 
estates  of  Flesk  Castle  and  Dick's  Grove  werd  given 
absolutely  in  fee  to  John  Coltsman  the  younger,  and, 
being  given  in  fee,  could  not  be  cut  down  by  any  sub- 
sequent words,  such  as,  *^  If  he  die  without  heirs  of 
the  body  "  in  the  codicil — Doe  d.  BamJUld  v.  Wei- 
ton  (2  Bos.  &  P.  324).    That  was  a  devise  **  unto 
my  daughter  Susannah,   her  hdrs  and  assigns,  for 
ever,  but  if  my  daughter  shall  happen  to  die  leaving 
no  child  or  children  lawful  issue  of  her  body  living  at 
the  time  of  her  death,  then  I  give,  devise,  and  be- 
queath all  the  said  premises  to  Francis  Bamfield,  his 
heirs  and  assigns,"  and  it  was  there  held  that  the  de- 
vise in  fee  to  S.  S.,  was  not  restrained  by  the  subse- 
quent words  to  an  estate  tail;  and  that  the  subse- 
quent devise  over  to  Francis  Bamfield  was  a  good 
executory  devise.    So  also  Johnson  v.  Johnson  (8 
Ex.  81);   Wilkinson  v.  Souths  above  cited.  An  estate 
tail  will  not,  then,  cut  down  a  preceding  devise  in  fee, 
neither  will  the  Court  be  inclined  to  imply  an  estate 
tail  has   been  created.      In  LeUivlier  v.  Tracy  (3 
AtL,  798),   Lord   Hardwicke  says,    "That    where 
the  intention  of  creating  an  estate  tail  is  not  plain, 
but  very  doubtful  and  uncertain,  judges  will  lay  hold 
of  any  circumstances,  rather  than  put  it  in  the  power 
of  a  person  on  a  remote  contingency  to  bar  all  subse- 
quent remainders."    The  Court  here  is  asked  to  put 
it  in  the  power  of  John  Coltsman  the  younger  to  bar 
ail  remainders,  and  thus,  upon  doubtful  and  uncertain 
grounds  to  render  ineffectual  the  intentions  of  the  testator. 
The  expression  ^<  property "  which  the  testator  has 
adopted  in  the  devise  of  Fiesk  Castle,  gave,  without  any 
woi^  of  limitation,  a  fee  simple  to  John  Coltsman,  the 
younger. — Doe  d,  Booley  v.  Roberts  (11  A.  &  B. 
lOCO).  InthatcaseRubt.Ithillonthe5th  March,  1812, 
being  seised  in  fee  of  a  dwelling-house  with  the  appur- 
tenances, published  his  last  will,  which  is  as  follows: 
«*  I  give  and  bequeath  to  Mary,  my  wife,  all  my  lauds, 


messuages,  and  tenements,  by  her  freely  to  be  pos- 
sessed and  enjoyed,  with  all  my  property  whatso- 
ever;" and  Lord  Denman  there  decided  that  the  tes- 
tator's widow  had  an  estate  in  fee,  the  word  **  pro- 
perty "  being  sufficiently  ample  to  carry  same.  The 
other  cases  deciding  the  same  point  have  already  been 
relied  upon  by  the  Solicitor-General,  Bentley  v.  Old- 
fidd^  &C.  Had  the  testator  made  use  of  the  word 
*^  estate."  no  words  of  inheritance  need  have  been 
used.  Burton  v.  WhiU,  (7  Ex.  Rep.  0.  S.  720)- 
That  the  word  ••  property  "  is  synonymous  with  **  es- 
tate," is  laid  down  in  a  multitude  of  cases^ — Roe  v. 
PalOMon  (16  East.  221);  NiclwUs  v.  ^u^c^r  (18 
Ves.  193);  PaU(m  v.  RandM  (I  J.  &  W.  189); 
BooUys.  /?o6«rte(U  Ad.  &  E.  1000);  Footner  v. 
Cooper  (2  Drew.  7);  Bamfield  v.  Welton  (2  Bos.  & 
Pul.  329). 

Dec,  5. — PiooT,  C.B. — This  was  an  ejectment  on 
the  title  brought  by  the  widow  and  devisee  of  John 
Coltsman  the  younger  for  the  lands  of  Flesk  Castle 
and  Dick's  Grove.  It  appeared  on  the  trial  that 
those  lands  were  in  the  seisin  of  John  Coltsman 
the  elder,  Dick's  Grove  being  in  fee-simple,  and  Flesk 
Castle  in  quasi  fee.  Said  John  Coltsman  the  elder 
made  his  will,  dated  the  9th  of  August,  1833,  and 
codicil,  6th  December,  1 833.  In  the  said  will  oc^ 
curs  the  following  passage: — **  I  give,  devise,  and 
bequeath  to  my  son,  John  Coltsman,  all  those  my 
property,  lands,  tenements,  and  premises  at  and  about 
FlesK  Castle,  together  with  the  live  stock  on  said 
lands,  also  my  plate,  library,  pictures,  and  furniture. 
I  also  devise  and  bequeath  to  my  son,  John  Coltsman, 
my  lands,  tenements,  and  premises,  with  the  appur- 
tenances thereof,  situate  lying  and  being  at  Dick's 
Grove,  near  Castle  Island,  county  of  Kerry — I  give  and 
bequeath  to  my  dear  wife,  Christina  Coltsman,  the  yearly 
sum  or  annuity  of  £700  sterling  during  her  natural  life, 
and  for  her  own  use  and  benefit ;  in  lieu  for  and  instead  of 
all  other  provisions  made  upon  or  previous  to  our  in- 
termarriage, said  annuity  to  be  pud  and  payable  into 
her  own  hands  out  of  the  rents,  issues,  and  profit;)  of 
m;  said  estates^  by  half-yearly  payments,  on  the  25th 
day  of  March  and  29th  day  of  September  in  every 
year,  by  even  and  equal  proportions,  the  first  payment 
of  the  same  to  begin  and  to  be  made  on  such  of  the 
said  days  as  shall  first  happen  after  my  decease,  the  said 
annuity  to  be  also  paid  and  payable  clear  of  all  taxes  and 
deductions  whatsoever.  I  also  give  and  bequeath  to  my 
dear  wife  Christina  Coltsman,  the  further'sum  of  £  1000 
sterling,  to  be  paid  to  her  out  of  my  said  estates  at 
the  end  of  the  year  next  after  my  decease,  for  her 
own  use  and  benefit  I  also  bequeath  to  my  dear 
wife,  Christina  Coltsman,  during  her  natural  life,  such 
part  or  portion  of  the  said  plate  as  she  may  think  pro- 
per for  her  own  use,  and  to  be  returned  at  her  de- 
cease to  my  son,  John  Coltsman,  his  heirs,  executors, 
and  assigns."  The  other  poitions  of  the  will  are 
not  material.  [His  lordship  read  the  codicil  through 
as  given  above.]  It  appeared  at  the  time  that 
these  lands  belonged  to  John  Coltsman  the  elder, 
who  died  in  the  year  1835,  leaving  his  widow 
and  John  Coltsman  the  younger,  his  son,  and  two 
daughters,  one  of  whom  was  the  mother  of  the  de- 
fendant. John  Coltsman  the  younger  executed  two 
disentailing  deeds;  under  the  above  will  and  codicili 
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and  under  those  several  deeds,  the  plwntifPs  counsel 
insisted  tJmt  John  Ooltsman,  the  yonnger,  took  an  estate 
tail  in  the  Unds  of  Dick's  Grove*  and  an  estate  quasi 
in  tail  in  the  lands  of  Flesk  Oastle;  that  said  estates 
were  bamd  by  the  disentailing  deeds  of  1635,  and 
that  &e  said  lands  passed  by  the  will  of  John  Colts- 
man,  the  yonnger,  to  his  widow,  by  whom  the  eject- 
ment has  been  broaght  at  the  trial,  which  was  had 
before  the  Lord  Chief  Jastice  of  the  Coart  of  Com- 
mon Pleas  at  the  Spring  Assizes  of  1863  for  the 
County  of  Kerry.  His  lordship  directed  a  verdict  for 
the  defendant,  reserving  leave  to  have  same  tamed 
into  a  verdict  for  the  plaintiff  in  case  this  Court  should 
be  of  opinion  that  the  verdict  ought  to  be  so  entered. 
As  to  the  several  othet^  defendanto,  a  general  verdict 
was  directed  for  them;  and  the  jury  were  by  consent 
dischajrged  from  finding  as.  to  the  mesne  rates.  A 
conditional  order  was  accordingly  obtained  to  enter 
the  veMUet  for  the  plaintiff,  and  cause  was  shown 
against  making  said  conditional  order  absolute,  and 
upon  that  conditional  order  we  are  now  called  upon 
to  deliver  judgment.  Two  members  of  tho  Court, 
Baron  f  itzgerald  and  Baron  Deasy,  have  taken  no 
part  in  the  arguments  addressed  to  us,  as  they  were 
both,  when  at  the  Bar,  advising  counsel  in  the  case. 

The  solution  of  the  question  depends  upon  the  will 
and  codicil.  The  defendants  claim  those  lands  under 
an  executory  devise  contained  in  ihe  above-mentioned 
codicil  Henceforward,  for  perspicuity  sake,  I  shall 
apeak  of  both  of  those  denominations  of  Flesk  Castle 
and  Dick's  Grove  as  if  they  were  both  held  in  fee  by 
John  Coltsman  the  elder,  and  neither  of  them  in  quasi 
foe.  The  ^position  made  by  the  will  and  codicil 
must  be  considered  separately  and  in  connexion  with 
each  other.  First,  Flesk  Castle.  '^  I  give  and  be- 
queath to  my  son,  John  Coltsman,*'  adding  no  words 
of  limitation,  **  sJl  those  my  property^  lands,  tene- 
ments, and  premises  at  and  about  Flesk  Castle,  toge- 
ther with  the  live  stock  upon  smd  Unds;  ako  my 
plate^  library,  pictures,  and  furniture.''  In  my  opmion 
the  word  ^*  property  "  had  the  effect  of  passing  all  the 
estates  in  Flesk  Castle  in  fee  to  John  Coltsman.  Had 
the  testator  made  use  of  the  word  estate,  no  words  of  li- 
mitation need  have  been  added,  but  the  word  he  used 
was  property.  The  word  ^*  estate  "  Is  the  most  ge- 
neral word  that  can  be  used;  and  Bnller,  J.,  thus  ex- 
presses himself  in  Holdfast  y.  Martin  (1  T.  R.  41 1 ) : 
— '*  I1ie  word  estate  is  the  most  general  word  that 
can  be  used.  For  so  far  from  its  being  necessary  to 
add  words  of  inheritance  to  make  it  pass  in  fee,  words 
of  restraint  must  be  added  in  order  to  carry  a  less 
estate,  for  it  is  a  genus  generalissimum.^*  Now,  as  to 
the  expression  '*  property,"  Beniley  v.  Oldfield  (19 
Beav.  225)  is  an  authority  to  shew  that  a  devise  of 
*'  my  property  "  in  houses,  &c  is  sufficient  to  pass 
the  foe.  It  is  quite  clear  (per  Sir  J..  Romilly,  M.R.) 
according  to  the  various  reported  cases,  that  where 
the  testator  uses  these  words,  **  share  of  property," 
he  speaks  of  it  as  a  whole;  and  the  woids  in  the 
fii-bt  instance  are  quite  sufficient  to  give  a  fee.  Now,  ap- 
plying this  case  to  the  will  nnder  consideradon,  the  word 
*'  property  "  is  quite  sufficient  to  give  the  fee  in  the 
lands  of  Flesk  CasUe. 

With  respect  to  Dick's  Grove,  the  testator,  in  his 
will,  apart  from  the  codicil,  uses  the  following  expres- 


sion:— *'  I  also  devise  and  bequeath  to  my  son,  John 
Coltsman,  my  lands,  tenements,  and  premises,  with 
the  appurtenances  thereof,  situate,  lying,  and  being 
at  Dick's  iQrove,  near  Castle  Island,  in  the  county  of 
Kerry."  The  expression  "property"  not  being 
used  at  all ;  neither  are  there  any  woids  of  limitation 
used;  but  it  has  been  argned  that  the  subsequent 
clauses  have  the  force  and  effect  of  supplying  or  of 
referring  the  word  "estate"  thereinafter  mentioned  to 
the  preceding  portion  of  the  will ;  for  by  one  of  those 
clauses  he  gives  an  annuity  of  £700  to  his  wife,  to  be 
payable  out  of  the  rents,  issues,  dividends,  interest, 
and  profits  of  my  said  estates."  And  in  another 
part  of  the  will  he  bequeaths  a  "  sum  of  £1000  ster- 
ling to  be  paid  to  her  out  of  my  said  estates."  De- 
fendant insists  that  the  use  of  the  words  "  said  es- 
tates "  shews  that  the  testator  intended  to  transfer 
the  whole  interest ;  "  said  estate  "  having  reference  to 
what  had  gone  before,  namely,  both  Flesk  Castle  and 
Dick's  Grove.  That  argument  is  thus  answered: 
whenever  the  words  "  said  estates "  are  used  in 
one  of  the  portions  of  the  will,  there  the  word 
estate  is  by  its  reference  restricted  to  the  antecedent 
words  of  devise,  and  that  said  estates  did  not  pass 
any  krger  estate  than  what  the  antecedent  words  of 
devise  passed,  and  that  those  could  not  pass  a  fee,  as 
the  antecedents  did  not  do  so,  and  there  are  no 
words  of  limitation  used  in  the  operative  part  of  the 
antecedent  devise  of  either  Flesk  Castle  or  Dick'a 
Grove.  In  Doed.  Burtons.  While  (I  Ex.  526), 
the  question  depended  upon  the  construction  of  the 
words  "  estates  and  properties "  in  the  part  of^the 
will  in  which  they  are  used.  In  that  case  a  testator 
devised  to  "  my  wife  Nannie  all  that  house,  shop, 
and  garden  now  in  the  tenure  of  B.,  for  her  own  sole 
use  and  purpose;  and  I  also  give  to  my  wife  Nannie 
all  that  messuage,  farm,  and  premises  now  in  the 
holding  of  C,  to  bold  to  her  my  said  wife  during  the, 
term  of  her  natural  life;  and  from  and  after  her  de-' 
cease  I  give  and  devise  the  said  messuage  or  tene- 
ment, and  also  the  said  farm  and  premises  given  to 
my  said  wife  for  her  life  as  aforesaid  to  my  son  John. 
I  bequeath  to  my  son  John  the  lease  of  the  farm  I 
rented  of  Lord  L.  for  his  own  use  and  benefit.  And 
1  also  give  to  my  son  George  that  one  acre  of  copy* 
hold  land  I  bought  of  G.,  and  also  a  half  acre  of  fi*ee- 
hold  land  adjoining  that  one  acre  of  copyhold  land." 
The  will  contained  other  devises,  and  at  the  end  was 
this  passage: — "  And  I  give  and  bequeath  and  order 
the  rents  or  interi>sts  that  is  behind,  due,  and  unpaid 
shall  go  and  be  paid  to  that  person  I  have  left  the 
estates  and  properties  respectively  to.  As  to  all  the 
rest,  residne,  and  remainder  of  my  property  whatso- 
ever, and  of  what  nature  and  kind  soever,  I  give,  de- 
vise, and  bequeath  the  same  to  be  equally  divided 
between  and  amongst  my  wife  Nannie  and  her  chil- 
dren who  have  issues,  share  and  share  alike."  It  was 
held,  first,  that  a  fee  in  the  lands  devised  did  not  pass  to 
George;  for,  though  the  word  *' estate"  in  the  ope- 
rative part  of  a  will  passes  not  only  the  corpus  of  the 
property,  but  all  the  hiterest  of  the  testator  in  it  nn* 
less  controlled  by  the  contex^,  yet  when  that  word  is 
not  used  in  the  operative  part  of  the  will  itself,  but  is 
introduced  into  another  part  of  the  will  referring  to 
it|  such  word  cannot  be  construed  as  having  the  effect 
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of  extCDdiiig  the  meaning  of  the  operative  olansey 
whether  prior  or  sobsequent''  On  the  aothority, 
then,  of  this  case  it  weuld  appear  that»  althongh  a 
fee  passed  nnder  the  word  ** property"  in  Flesk 
Castle,  yet  the  fee  in  Dick's  Grove  was  not  passed, 
the  word  property  not  having  been  nsed  in  tbe  ope- 
rative part  of  the  devise.  I  am  of  opinion,  then, 
that  under  the  will,  apart  from  the  GodicU,  the 
whole  interest  of  the  testator  m  Flesk  Castle  passed 
to  John  Coltsman  the  younger,  and  that  the  devise  of 
Dick's  Qrove  gave  a  life  estate  to  John  Coltsman,  the 
first  devisee. 

We  have  next  to  consider  the  codicil:  it  conftrms 
the  will;  and  the  testator  thereby  directed  that  the 
codicil  shonld  be  taken  as  a  part  of  the  will,  and  he 
therein  gave  to  his  wife,  the  further  sum  of  a  £100 
a  year,  in  addition  to  the  sum  he  had  bequeathed  her 
in  his  will;  and  he  again  refers  to  Dick's  Grove  and 
Flesk  Castle  as  hb  9aid  estate,  which  he  thereby 
charged  with  the  last-mentioned  annuity ;  these  estates 
not  being  previously  named  in  the  codicil,  though 
named  in  the  will;  the  codicil  then  proceeds — *'And 
if  it  should  happen  that  my  son,  John  Coltsman,  die 
without  heirs  of  his  hody^  lawfully  begotten  or  to  be 
begotten,  in  that  case  and  in  default  of  such  heirs,  I 
do  hereby  devise  and  direct  that  my  lands,  castles, 
tenements  and  premises,  at  and  about  Flesk  Castle, 
and  mentioned  in  my  said  will,  together  with  the  plate, 
fnmiture,  and  library  m  said  will,  specified;  also  my 
lands,  farms,  tenements  and  premises,  situate,  lymg 
and  being  at  Dick's  Gh'ove,  near  Castle  Island,  all  sub- 
ject to,  and  charged  with  the  payment  of  the  aforesaid 
annuity,  to  my  dear  wife,  of  £800  a  year;  and  also 
with  the  payment  of  any  reasonable  provision  made 
with  my  consent  by  my  son  for  his  wife,  to  be  paid 
and  payable  to  her  during  her  natural  life,  shall,  at 
my  own  death,  descend  and  be  transferred  to  my 
grandson,  Daniel  Cronin,  his  heirs,  executors,  and 
"assigns,  for  ever;  the  heir  for  the  time  being  to  add 
the  name  'Coltsman,'  to  the  name  *  Cronin;'  also  if  it 
shonld  happen  that  my  son,  John  Coltsman,  die  with 
out  heirs  of  his  body,  lawfully  begotten,  or  to  be 
bf'gotten,  in  that  case,  and  in  defiinlt  of  such  heirs, 
1  do  hereby  give  and  assign  out  of  the  moneys  I 
have  at  interest,  and  specified  in  my  said  will,  the 
sum  of  £6,000  to  my  daughter,  Mary  Godfrey,  for  her 
own  use  and  benefit,  and  so  as  that  the  sud  sum  of 
£6000  shall  not,  nor  shall  any  part  of  it  be  subject  or 
liable  to  the  de' ts,  engagements,  managements,  or 
cortrol  of  her  husband;  but  at  the  same  time  said 
sum  of  £6,000  shall  be  subject  to,  and  charged  with 
the  payment  of  the  said  annuity  to  my  dear  wife, 
Christina  Coltsman."  I  shall  first  consider  this  dis- 
position in  connexion  with  the  devise  in  fee  of  Flesk 
Castle.  There  can  be  no  doabt  but  that  if  ''issue  " 
had  been  the  term  used  instead  of  "hdrs  of  the 
bodyt"  a  fee  simple  would  have  been  given  to  John 
Coltsman,  the  younger,  with  an  executory  devise 
aver — then  it  would  read  thus — **Ifit  shall  happen 
that  my  son  John  shall  die  without  issue;"  which 
words  mnst  be  coupled  with  tbe  words  ''at  his  death;" 
it  must  be,  then,  that  tbe  dying  without  issue,  at  Oie 
deaths  constituted  the  event  upon  which  the  lands  are 
to  go  over  to  tbe  next  devisee;  if  the  word  "  issue  " 
then  had  been  used,  the  case  must  have  been  much 


easier  of  solution;  for  the  general  rule  of  constraetlon 
of  dying  without  issue,  in  wills  made  befbre  1638,  is 
thus  laid  down  in  2  Jarman  on  Wilte,  472,  3rd  ed. 
"It  has  been  long  settled  (though  the  rule.  It  wiN  be 
remembered,  now  applies  only  to  wills  made  before 
1638),  that  words  referring  to  the  death  of  a  person 
without  issue,  whether  the  terms  be  *  if  he  die  vnthaut 
iuu$,^  ^ifhe  has  no  issue,* or  'ifhedie  without  hamng 
issue,*  or  *'  if  he  die  before  he  has  any  issue,*  or  *far 
want,*  or  'tn  default  of  issue,*  unexplained  by  tbe 
context,  and  whether  applied  to  use  or  personal  estate 
(notwithstanding  the  distinction  taken  between  these 
two  species  of  property  in  some  of  the  early  cases)  are 
construed  to  import  a  general  indefinite  failure  of 
issue,  id  est,  a  fiUlure  or  extinction  of  issoe  at  any 
period,"  which  period  the  testator  fixes  here  to  be  at 
his  son's  death,  whereupon  the  lands  were  to  descend 
to  Cronin.  In  Doe  v.  Frost  (3  B.  &  AL  546)  the  tes- 
tator having  a  son  and  daughter,  and  the  daughter 
having  several  children,  devised  to  his  son  W.  F.  in 
fee;  and  if  he  should  have  no  children,  child,  or  Issae^ 
tbe  said  estate  was,  on  the  decease  of  his  son,  W.  F., 
to  become  tbe  property  of  the  heir-at-law,  subject  to 
such  legacies  as  W.  F.  might  leave  to  the  younger 
branches  of  the  family;  and  it  was  there  held,  that 
W.  F.,  under  this  will,  took  an  estate  in  fee,  with  an 
executory  devise  over  to  the  person,  who  on  the 
happening  of  the  event  contemplated  by  the  will, 
should  become  the  heir-at-law  of  the  testator;  and 
Bailey,  J.,  at  p.  555  says — "it  does  not  seem  to  me 
that  this  will  contemplates  a  devise  over  on  an  inde- 
finite failure  of  issue,  but  only  on  fulore  of  issue  at 
William  Frost's  death.  And' tbe  subsequent  part  of 
the  clause  confirms  me  in  this  opinion,  for  if  the  will 
had  given  an  estate  tail,  with  the  reversion  in  fee,  to 
William  Frost,  it  would  have  been  wholly  unnecessary 
to  have  given  him  the  specific  power  of  charging  the 
estate  with  legacies."  In  like  manner,  here  it  wonld 
have  been  unnecessary  to  have  given  John  Coltsman 
the  power  of  charging  the  estate  with  a  provision  for 
his  wife,  if  the  testator  meant  to  give  him  an  estate 
tail;  for  had  he  given  him  an  estate  tail.  It  was 
open  to  John  Coltsman,  junior,  to  bar  the  entul 
and  cut  off  the  executory  devise,  when,  of  course,  he 
might  make  any  disposition  in  favour  of  his  wife 
without  any  other  power  from  the  testator. — ^Feame  on 
Contingent  Remainders,  p.  424.  If  the  testator  gave  a 
fee-simple  to  his  son,  with  an  executory  devise  over, 
no  act  of  John  Coltsman  the  younger  could  have  barred 
such  executory  devise  If  he  died  without  idsue  living  at 
hladosLth—Ex parUDavies  (2Sim.N.S.  1  U),&  Jones 
V.  Ifyan  (9  I.  E.  249).  In  the  former  an  estate  in  fee 
was  held  to  be  given  to  the  first  taker,  while  in  the 
latter  an  estate  tail;  but  in  both  cases  an  executory 
devise  over  was  given.  The  case  of  Ex  parte  Da- 
vies  was  where  a  testator  who  died  in  1833  devised 
his  estates,  real  and  personal,  to  his  eldest  son  and 
his  heirs,  provided  that  if  his  son  died  without  leaving 
any  lawful  issue  of  his  body,  such  part  of  his  residuary 
estate  as  was  fireehold  and  silnate  at  certain  places, 
should,  at  his  death,  be  divided  into  two  equal  parts, 
one  of  which  parts  he  gave  to  his  second  son  and  his 
.heirs,  and  the  other  to  his  daughter  and  her  heirs,  and 
the  Vico-Chancellor  held,  as  to  such  part  of  tbe  tes- 
tator's residuary  estate  as  was  fireehold  andsiinated  in 
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the  place  named,  that  his  eldest  son  took  an  estate  in 
fee,  and  not  an  estate  tail  therein  with  an  execntoiy 
devise  over  te  take, effect  at  his  death,  in  case  he 
should  have  no  issne  then  living.  In  the  case  of  Jonea 
V.  B^coi  the  testator  devised  lands  to  hid  son  A.  and 
his  heir»  for  ever,  and  in  case  A.  should  die  without 
issne  after  his  death,  all  the  property  should  go  to 
his  daughter  and  Ber  heirs;  and  in  case  that  both  A. 
and  her  daughter  should  die  without  lawful  issue,  then 
the  testator  desired  the  property  to  go  to  his  brother; 
and  the  Lord  Chancellor  there  decreed  it  to  be  an 
estate  tail  in  A.,  and  not  a  fee-simple  with  remainder 
over.  In  the  case  before  the  Court  the  defendant  has 
contended  that  John  Coltsman;  junior,  took  ac  estate 
in  fee,  and  rdfed  on  £x/Mrrto  Danm.  It  is,  however, 
contended  by  the  plaintitf  that'  the  wonds  '*  (2te  wUh- 
wA  heirs  of  the  body ''  mu^t  be  construed,  by  implica- 
tion, into  a  devise  in  tail,  and  the  plaiatiiF'^  counsel 
has  contended  that  the  devise  over  must  be  treated  as 
an  exeenfeoiy  devise,  or  as  a  contingent  remamder, 
after  an  estate  tail.  In  Porto- v.  B«rik9(  1  Kay  &  J. 
156),  John  WEkinson,  being  seised  in  iee-simple  of 
real  estate  in  Yorkshire,  by  his  will  dated  the 
27th  April,  1816,  after  bequeathing  various  legacies) 
gave  and  devised  his  lands  to  his  brother,  Henry 
Wilkinson,  hie  heirs  and  ^assigns,  for  ever;  but  in  case 
his  nephew,  Wllliaai  Maw,  should  die  without  child 
or  €kQdtm  of  his  body  lawfully  begotten,  he  ordered 
and  he-  gave  and  devjsed  to  the  children  of  his  niecci 
Hannah  Gr^,  their  beiin  and  asislgns,  for  ever  on  the 
decease  of  the  aforesaid  William  Shaw,  thai  part  of 
his  sild  real  estate  devbed  to*  his  nephew^  William 
Shaw;  and  this  was  held  to  confbr  an  estate  in  fee- 
simple  on  A^  subjeei  to  he  defeated  by  an  esecutory 
devise,  if  at  his  decease  there  should  be  no  ia&u$  of  A. 
living.  Now,  in  each  of  these  three  cases,  namely, 
D<M  V.  Frott^  EaparU  Daniei^  and  FathwY.  Berks, 
it  was  held  to  be  a  devise  in  fee  with  an  eitecutory-devise 
over.  It  is  trae,  upon  pribelplet  that  if  thedevise  was  ex« 
pressly  to  John  Ooltoman  and  the  heirs  of  the  body, 
followed  by  ^  and  in  default  of  such  heir  I  do  hereby 
devise  and  direct  that  my  lands,  castles,  ten«nenis, 
and  premises  **  fettbwuig  the  words  of  the  codidi  the 
defendant  would  have  been  devised  an  executory  de* 
vise  or  a  remainder  contingent' npon  and  after  the  es- 
tate first  i^iyett.  If  those  were  the  expresssions 
used,  the  case  wonld  be  similar  to  JMon  v.  Wright 
(2  EOigh,.^)  That  was  a  "  devise  tb  William  {i  na 
tnral  son  of  the  testator's  sister)  ferlife,  and  after  his 
decease  to  the  heirs  of  his  body,  in  such  shares  and-piO' 
portioas  as  William  by  deed  shall  appoint ;  and  for  the 
want  of  snchappointmenttothe  heirsof  thebody  of  Wit- 
liam,Jshare  and  share  alike,  as  tanaifts  in  common,  ahd 
if  bat  one  cbfid,  the^hole  to  sttch  only  child,  and  for 
want  ol^  sneb  is^e^  to  Hie'hdniof  devisor.'*  Held» 
that  an  estate  uM  vested  in  WiHiam  by  this  devise. 
And  there  also  it  wM  held  thai  'the  rule  is,'  '*  that 
technksal  words*  shaH  have  the  legal  effect,  unless  from 
snbseqaent  inconsistent  wordtf  it  ie dear  that  the  tes^ 
tator  meant  otherwise.''  So  in  Doe  v.  Goldsmith  (7 
Taont.  WS)  that  was  a  de^rite  te^F.  a  and  his  as- 
signs lor  fife«  and  immediately  after  his  decekse,  until 
the  heirs  of  his  body  lawfklty^te  be  begotten,  in  such 
parte  and  shaiee  as*  F.  Gi  should  by  deed  or  will  ap- 
point; and  iai  dsltalt  of  such  heirs  of^  his  body,  then 


immediately  after  his  decease,  over  to  J#  O.     And  it 
was  held  that  F.  G.  took  an  estate  tail  by  implication 

Wright  v.  Pearson  (1  Ed.  1 19),  noticed  and  com- 
mented upon  in  2  Jarman  on  Wills,  3rd  ed.  335  & 
336.  This  will  and  codicil  before  us  contain  no  words 
that  eotM  direotltf  be  construed  to  give  an  estate  taiL 
The  devise  of  '*  the  property  "  of  Flesk  Castle  is  syno* 
nymous  with  a  devise  of  same  te  John  Coltsman  and 
his  heirs* 

It  is  urged  that  the  limitation  te  Daniel  Cronin  is 
void  for  remoteness  on  the  grounds  that  the  executory 
devise  is  limited  to  take  effect,  after  a  djring  with- 
out heirs  of  the  body,  and  subject  to  no  other  restric- 
tion, doubtless,  had  the  limitation  so*  been  worded  the 
executory  devise  over  would  have  been  void.  But 
the  feilure  of  heirs  of  his  body  spoken  of  by  the  tes- 
tator, coupled  with  the  direction,  "  ai  my  son's  death 
to  be  trauRferred  to  Daniel  Oronin,"  point  to  the  death 
of  the  son  as  the  period  to  which  dying  without  heirs 
of  his  body  has  reference  to;  and  on  the  death  without 
issueef John  Coltsman  the  younger,  he  bequeaths  £6000 
to  his  daughter.  Lady  Godfrey.  The  29th  section  of  the 
Wills  Act,  1  Victc.  26,  whereby  the  words  ''die  without 
issue"  shall  be  construed  to  mean  ''die  without  issue 
at  the  death"  does  not  apply  to  the  present  case.  Even 
supposing  this  will  to  have  been  made  since  the  Wills 
Act,  that  section  of  the  statute  does  not  deal  with  the 
expressions  *'  dying  without  heirs  of  the  body  "  (2 
Jarm.  3rd  ed.  507.)  The  popular  notion  of  the  words 
"  heirs  of  the  body  "  does  not  differ  fi*om  the  legal 
sense  in  the  same  way  as  the  word  ^'  issue; "  such 
at  least  appears  to  be  the  result  of  the  case  of  Hat' 
ris  V.  Davies  (1  ColL  416).  Upon  the  question  of 
the  testator's  intention  and  of  the  inherent  force  of 
the  words  **  die  without  heirs  of  the  body,'*  whether 
this  wonld  imply  an  estate  in  fee  or  in  tail^  it  is  ma** 
nifest  that  by  construing  those  words  to  imply  an 
estate  tail,  the  apparent  intention  of  the  testator 
s^all  have  been  frustrated,  for  his  grandson  Cronin  at 
the  death  of  his  son  John  **  without  heirs  of  his 
body"  was  to  have  taken  the  additional  name  of 
Colteman ;  and  therefore  if  the  first  had  taken  an  e^ 
tato  tail,  the  apparent  intention  of  testator  would  hai  e 
been  frustrated  by  barring  the  entail.  The  codicil 
shews  n  plain  intention  that  Flesk  Castle  should  not 
pass  out  of  the  family  name. 

I  must  add,  that  in  the  will  the  absolute  gift  of  the 
personalty  is  not  to  be  omitted  from  oar  consideratioa. 
By  his  will  the  testator  bequeathed  bis  property  at  and 
abont  Fiesk  Castle,  together  with  the  live  stock  «m 
said  lands;  also,  he  absolutely  bequeathed  bis  plate, 
library,  pictures  and  fumitnre  to  his  son  John  Ciilts- 
man*  .  This  last- mentioned  bequest*  he  aftcpw^inls 
altered,  for  by  the  codicil  he  plainly  shews^  that  the 
ptate,'  funuture,  and  library,  were  not  te  be  the  absolute 
property  of 'John  Colteman,  his  soui  but  were  to  follow 
the  same  course  as  Fiesk  Castle;  and  that  his  grand- 
son, Oronin,  should  haye  the  lands,  plate,  (&c,  if  no 
heir  of  the  body  of  his  son,  should  be  living  at  his 
son's  death.  Flesk  Castle  was  a  family  mansion,  and 
Ihe  gave  the  absolute  property  in  hb  will  of  the  plate, 
library  and  pictures  to  his  son,  John  Colteman; in  the 
codicil  he  alters  that  bequest,  and  instead  of  giving 
them  absolutely,  he  gives  them  to  his  graudson,  with 
the  lands,  adding  that  he  requires  hb  grandson, 
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Gronin*  shoald  take  take  the  aame  of  Coltuman,  in 
addition  to  his  own.  Does  not  ail  this  shew  that  he 
was  revisiag  what  he  did  by  his  will  ?  I  feel,  then, 
that  we  are  boand  to  give  that  ooastniction  to  the 
will  and  codicil,  which  mast  best  effectuate  the  testa- 
tors intention,  namely — by  giving  John  Coltsman 
(Jan.)  an  estate  in  foe,  with  an  execntory  devise 
over.  As  to  the  ase  of  the  words  ^' heirs  of  the  body;*' 
there  is  no  doabt  that  he  can  control  the  meaning  of 
the  words  of  the  **  heirs  of  the  body."  Le^a  ▼.  Mor- 
ley  (1  Yonug  k  CoL  689)  Soddy  y. Fitzgerald  (6  H. 
L.  C.  823).     So  far  for  Flesk  Castle. 

Now,  as  to  Dick's  Grove.    No  words  of  limitation 
are  ased  in  the  will,  neither  b  the  word  ^*  property  ^ 
nsed  as  in  the  devise  of  Flesk  Castle.    I  have  now  to 
deal  with   Dick's  Grove;  the  limitations  of  Dick's 
Grove  differ  from  those  of  Flesk  Castle  in  as  mach  as 
the  word  **  property  "  is  not  a;ied  by  the  testator  in 
the  devise  of  these  lands;  the  words  are,  "I  also  de- 
vise and  beqaeath  to  my  son,  John  Coltsman,  my 
lands,  tenements,  and  premises,  with  the  appurtenan- 
ces thereof,  lying  and  btung  at  Dick's  Grove,  near 
Castle  Island,  county.  Kerry;"  this  devise  was  before 
the  Wills  Act;  and  it  is  said  in  2  Jarman  on  Wills, 
3rd  edition,  247,  that  *' nothing  is  better  settled  than 
that  a  devise  of  messuages,  lands,   tenements,  or 
hereditaments  (not  estates)  without  words  of  limita- 
tion, occurring  in  a  will  which  is  not  subject  to  the 
newly  enacted  rules    of  testamentary  construction, 
confers  on  the  devisee  an  estate  of  life  only."    Under 
this  devise  then  of  Dick's  Grove,  John  Coltsman, 
junior,  could  have  only  taken  an  estate  for  life, 
or  an  estate  in  fee  simple,   with  an  exocutoiy  de- 
yise  over  to   Daniel  Cronin.     The  disposition    of 
Flesk  Castle  and  Dick's  Grove  is  made  in  one  and 
the  same  clause  in  the  will;  and  also  in  the  same 
clause  in  the  codidl;  and  as  it  has  been  already  ob- 
served, the  provision  in  the  codicil  shews  that  the 
testator  looked  to  the  death  of  John  Coltsman,  with- 
out issue,  as  the  period  upon  which  the  devise  over 
was  to  take  effect      I  think,  then,  that  the  testator's 
intention  would  be  more  fully  carried  out,  if  an  estate 
in  fee  be  given  to  John  Coltsman,  the  younger,  with 
an  executory  devise  over;  an  estate  tail  would  be 
quite  repngnant  to  the  meaning  of  the  testator,  which 
John  Coltsman,  junior,  coold  have  at  any  moment 
barred.    The  Couit  then  is  of  opinion  that  John  Colts- 
man, the  younger,  took  an  estate  in  fee  in  Dick's  Grove, 
and  quan  fee  iu  Flesk  Castle,  subject  to  an  executory 
devise  to  testator's  grandson,  Daniel  Cronin  Coltsman, 
the  defendant;  we  are  both  then  of  opinion  that  the 
two  denominations  became  on  the  death,  without  issue, 
of  John  Coltsman,  the  younger,  the  absolute  property 
of  Daniel  Cronin  as  directed  by  the  codicil,  and  there- 
fore that  the  direction  of  the  learned  judge  at  the 
trial  was  right,  and  that  the  cause  shewn  must  be 
allowed. 

Cause  shewn  allowed. 


Court  of  ^t^vohatt. 

Reported  bf  W.  R.  Mlll«r,Biq..LL.a.  Btfifat«.al.Lft«. 

Kellt  V.  DuNBiB. — I2th  December^  1864. 

Intervenient — Appearing  hU  not  pleading. 

An  intervenient  who  has  appeared  to  a  citation  served 
on  him  to  see  proceedings,  but  who  has  not  pleaded^ 
is  not  entitled  at  the  hearing  of  the  cause  to  cross- 
examine  the  witnesses  or  to  address  the  jury.  Anap- 
pUcation  on  behalf  of  said  intervenient  at  the  hear- 
ing for  Uberty  to  plead  want  of  capacity^  and  undue 
infiuence^  was  rejused. 
Thb  plaintiff  alleged  a  will  of  Mrs.  Jane  Catherine 
Scale,  bearing  date  the  4th  Nov^  1863,  which  gave 
legacies  of  various  amounts  to  the  next  of  kin  (tiiree 
in  number),  and  to  various  other  persons,  and  named 
the  plaintiff  sole  residuary  legatee  and  executor,  and  in 
case  of  his  death  before  the  deceased,  then  his  wife 
was  substituted  for  him^  The  defendant,  a  next  of 
kin,  and  a  legatee  in  that,  aad  also  reddnary  legatee  in 
a  former  will,  pleaded  that  the  residuary  and  executo- 
rial dauses  in  the  will  alleged,  formed  no  part  of  the 
last  will  and  testament  of  the  deceased,  and  that  the 
same  should  be  excluded  from  the  probate  of  such 
will,  that  is  to  say,  the  portion  of  said  will  con- 
tained from  the  words,  ^'I  give  all  the  rest,  re- 
sidue, and  remainder  of  my  property"  to  the 
end  thereof,  on  the  ground  of  undue  influence  exer- 
cbed  by  the  plamtiff  on  the  deceased.  The  case  came 
on  for  trial  before  the  Court  and  a  special  jury.  The 
question  to  be  tried  was  whether  the  paper  writing  in 
the  declaration  mentioned,  or  any  and  what  part  there- 
of, is  the  ladt  will  and  testament  of  Mrs.  Jaide  Catherine 
Scale.  George  Marsh  Clibbom,  a  minor,  had  inter^ 
vened  b>  his  curator,  having  been  cited  to  see  pro- 
ceedings. He  was  a  legatee  in  a  former  will  of  I860, 
for  £1,000,  but  was  not  named  in  the  last  will  No 
plea  had  been  filed  on  his  part  At  the  ckMse  of  the 
cross-examination  of  the  first  witness  called  for  the 
plaintifi^ 

Serjeant' SuUivan,  Q.C.,  for  the  intervenient,  asked 
permission  to  cross-examine  the  witness. 
Sarjeant  Armstrong.  Q.C.,  contra. 
Keatinob,  J. — ^The  intervenient,  not  having  filed  any 
plea,  is  not  entitled  to  interfere.  If  he  desires  to  take 
part  in  the  trial,  he  migh^  have  made  an  application 
to  be  allowed  to  plead;  but  no  such  application  waa 
made. 

At  the  dose  of  the  plaintiff^s  case  Serjeant  Sutti- 
van  for  the  intervenient  daimed  to  be  heard  for  himt 
on  the  giound  that  the  question  to  be  sent  to  the  jury 
involved  the  whole  case  on  the  will;  or  if  that  conld 
not  be  done  in  the  present  state  of  the  reoerd,  then 
that  he  {Serjeant  Sullivan)  should  be  allowed  to 
amend  the  record  by  inserting — 1st  A  plea  alleging  the 
will  of  1860;  2nd.  The  incapacity  of  the  testatrix  at 
the  time  of  the  execution  of  the  will  of  4th  November, 
186d;  drd.  Undue  influence  exercised  by  the  plaintiff* 
He  argued,  that  .as  the  plaintiff  had  adduced  evidence 
going  to  the  whole  case,  he  should  be  aUowed  to  do 
so  withoujb  being  put  under  any  terms. 

Dr.  J.  E.  WalAr  Q*C.,  and  J>r^  TownnnO^  for  the 
plaintiff  opposed  the  application. — ^Tbe  record  contMos 
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the  case  of  the  parties  and  the  issae  sent  to  the  jory 
is  mere! J  the  question  of  fact  on  which  the  judge  de- 
sired its  verdict.  If  the  motion  were  to  be  allowed,  it 
might  prejudice  the  case  of  the  other  legatees.  The 
motion  cannot  be  granted ;  but  if  it  were,  it  should  be 
onlj  on  the  terms  of  postponing  the  case,  to  allow  the 
plaintiff  to  prepare  to  meet  these  pleas,  and  on  pay- 
ment of  costs — Todd  V.  Sampson  (1  G.  and  T.,  269)- 
Keatimge,  J This  application  cannot  be  enter- 
tained at  this  stage  of  the  case. 

Motion  refused* 

[By  consent  of  the 'parties,  plaintiff  and  defendant, 
a  verdict  was  taken,  establishing  the  will  of  4th  Nov., 
1863,  except  as  to  the  residnaiy  and  executorial 
clauses,  as  the  last  will  and  testament  of  the  deceased, 
and  a  decree  made  accordingly.  Serjeant  Sullivan^ 
for  the  intervenient,  protesting.3 


Court  of  jBan&raptrs&Snsolbetu;^. 

rReportod  by  John  Imj,  Etq ,  BarrUtcruit-Lftw.] 

[Bkfore  Ltncb,  J. 

In  be  Clifford  Websteb. 

Execution  ofsecarch  tDorrani  to  seiu  goods  of  an  ab- 
sconding bankrupt — Rights  of  shipowners — As- 
signment of  Mils  0/  lading — Payment  of  freight 

Wheregoods  have  been  shipped  to  be  conveyed  tj  a 
certain  portj  for  a  Jreight  agreed  upon^  bills  of 
lading  having  been  signed,  in  case  oj  the  subsequent 
bankruptcy  of  the  shippers^  his  assignees  cannot^ 
before  the  sailing  qfthe  ship^  insist  upon  having  the 
goods  re-delivered  without  paying  the  freight  that 
would  become  due  at  the  port  of  destination^  and 
indemnifging  the  master  against  any  claim  in  re- 
^Mctof  the  bills  of  lacUng,  And  the  possession  of 
such  goods  coquired  by  the  messenger  in  consequence 
of  a  search-warrant  granted  by  the  Courts  tn  no 
way  changes  the  onus  of  proof  or  entitles  the  as- 
eigneesj  where  the  goods  have  been  re-delivered  to 
the  Master  by  the  Courts  to  cast  upon  him  the  duty 
oJ  impeaddng  the  title  of  the  holders  of  the  bills  of 
lading  at  ihepoH  oJ  destination,  Qnasre,  has  the 
Court  of  Bankruptcy  jurisdiction  to  iesfte  a  search 
warrant  with  respect  to  goods  on  the  premises  0/  a 
third  party  in  England? 

Keman^  Q.C.,  with  him  P.  Martin)  were  for  the 
shipowoers. 

ffera%  Q.0.»  was  for  the  asslgibees* 

The  fiicts  appear  in  the  Judgment  of  Judge  Lynch. 

Ltmch,  J.  6«d — TbisUi  a  caseof  cOttsiderable  impor- 
tance, invohrmg  very  serious  qnesttons  respecfhig  the  ac- 
tion of  Ibis  Owrt  by  fte  snmnmry  warrant  and  deeply 
important  to  a  large  and  Important  fntereet  in  a  mer- 


cantile community,  viz.,  the  ship-owners  and  carriers 
of  merchandize.  The  facts  of  the  case  are: — Clifford 
Webster,  who  was  a  trailer  in  this  city,  was  ad- 
judicated a  bankrupt  by  this  Court  on  the  23rd 
of  September,  1 862.  He  was  an  absconding  trader, 
and  his  bankruptcy  was  marked  by  the  commis- 
sion of  very  outrageous  frauds  against  his  creditors. 
Of  course  it  would  be  the  wish  of  thb  Court  to  aid  the  cre- 
ditors by  the  exercise  of  every  power  possessed  by  it,  in 
recovering  any  of  the  assets  of  this  trader  so  fraudulently 
dealt  with  by  him,  and  accordingly  on  the  application 
by  counsel  a  warrant  was,  on  the  twenty -sixth  day  of 
September,  1862,  granted  by  this  Court  to  search  for 
and  seize  certain  goods  alleged  to  be  concealed  in  the 
ship  "  Pantaleone,**  lying  in  the  dock  at  Liverpool. 
It  is  argued  here  that  tbis  warrant  was  upauthorized 
by  law,  upon  the  true  construction  of  the  statute,  on 
the  grounds  that  this  warrant  can  only  be  issued  in 
respect  of  goods  in  Ireland,  and  is  not  authorized  in 
respect  of  goods  being  in  England.  It  is  next  argued 
that  this  warrant,  even  if  legal,  was  executed  illegally 
in  the  state  of  facts  disclosed  in  this  case.  First,  it 
is  said,  that  the  hatches  of  the  ship  were  broken, 
which  was  in  excess  of  any  authority  given  by  the 
warrant;  and  secondly,  it  is  said  that  these  goods 
were  on  board  a  general  ship  consigned  to  San  Fran- 
cisco, in  respect  of  which  bills  of  lading  had  been  in 
due  course  of  trade  delivered,  and  that  it  was  not  law- 
ful for  the  assignees  thus  forcibly  to  remove  them 
without  at  all  events  paying  the  freight,  and  produc- 
ing the  bill  of  lading,  or  giving  an  indemnity  for  the 
goods.  For  the  assignees  it  is  argued  that  these 
goods  were  Clifford  Webstcr^s  when  ^hipped,  and  re- 
mained his,  unless  before  bankruptcy  he  had  bona 
fide  indorsed  over  the  bill  of  lading;  that  it  lies  on 
the  shipowner  to  show  that  there  was  such  an  indorse- 
ment, or  that  there  is  no  case  made  out  against  the 
ownership  so  shewn  in  the  bankrupt,  and  by  force  of 
the  law  transferred  to  the  assignees;  and  it  is  further 
said  that  even  if  the  action  on  the  warrant  was  in 
excess  of  the  power  thereby  given,  yet  the  goods 
being  so  acquir^  in  possession  should  now  be  held 
to  belong  to  the  assignees,  unless  a  superior  title  be 
shown  by  the  shipownera.  Before  disposing  of  these 
several  propositions,  it  is  right  that  I  should  shortly 
state  the  fkots  of  this  case,  as  found  by  me,  to  autho- 
rize my  judgment  in  law.  It  appears  that  in  Sep- 
tember the  goods  in  question  were  shipped  on  board 
the  Pantaleone  in  four  several  shipments,  the  first  be- 
ing on  the  2nd,  and  the  last  on  the  16tb  September. 
Three  of  these  shipments  were  made  by  Frankletou, 
and  the  other  by  Clifford  Webster;  but  I  treat  thom 
all  as  made  by  Clifford  Webster,  Frankletou  acting  for 
him  in  the  shipments.  Bills  of  lading  were  in  dvt» 
course  signed,  and  I  find  that  Clifford  Webster  held 
theise  bills  of  lading  before  this  bankruptcy.  There  is 
no  doubt  of  the  fraudulent  intent  of  Webster  in  mak- 
ing this  shipment.  But  the  question  I  have  to  decide 
is  not  as  to  him,  but  as  to  the  rights  of  the  parties 
before  me.  The  assignees  are  on  the  one  side,  and 
Messrs.  Schillirri  and  Flood  on  the  other,  and  here  I 
must  say  hi  passing,  that  there  is  no  case  at  all  made 
ont  to  bring  Messrs.  Schillirri  and  Flood  into  the 
position  of  psrties  cognisant  of  the  frauds  pf  We)i>ster, 
or  as  engaged  with  him  in  unlawfully  carrying  o£r  the 
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goods  from  his  ereditors.  I  thfnk  these  gentlemen  dcted 
fairly  and  honomblj  in  at  once  sabmitting  to  tho  ju- 
risdiction of  this  Court,  and  leaving  all  qdestions  in 
the  matter  thus  to  be  decided  there.     It  appears  that 
the  ship  Pantaleone  was  a  general  ship»  and  on  the 
day  of  the  seizure  of  the  goods  had  a  general  cargo  on 
board,  and  was  ready  prepared  for  s^ing.     It  being 
discovered  that  this  property  was  on  board  the  Panta- 
leone, the  assignee,  or  rather  the  petitioning  creditor 
who  acted  by  his  solicitor,  procured  from  this  Court, 
on  the  evidence  then  laid  before  it,  the  search-warrant 
granted  on  the  26th  September.    This  was  done  on 
the  application  of  counsel,  and  it  is  right  here  to  state 
the  order  of  this  Court  on  the  30th  September,  1862, 
permitting  a  case  to  be  sent  to  oonnsel  to  advise  as  to 
the  steps  to  be  taken  respecting  the  seizure  of  the 
goods  in  the  vessel  at  Liverpool — that  is,  that  the 
action  on  the  warrant  should  be  taken  nnder  legal 
advice.     I  now  come  to  state  the  action  taken  under 
this  warrant     On  the   4th  October,  1862,  William 
Boyd,  to  whom  this  warrant  was  delivered,  entered 
00  board  the  Pantaleone,  broke  the  hatches  of  the 
vessel,  and  forcibly  took  therefrom  the  goods  so  ship- 
ped by  Prankleton  and  Clifford  Webster.     Freight 
was  demanded,  and  the  production  of  the  bills  of  lad- 
ing, but,  not  answering  in  any  way  this  claim,  he 
seized  the  goods,  and  took  them  from  the  vessel,  as 
absolutely  entitled  to  do  so  by  virtue  of  the  warrant 
issued  by  this  Court      The  goods  thus  seized  were 
then  brought  to  this  country,  and  the  order  of  the  7th 
October,  1862,  was  then  made,  whereby  Mr,  Fitzge- 
rald giving  his  guarantee  for  the  value  of  the  goods, 
the  goods  were  returned  to  the  owners  of  the  vessels, 
and  all  parties  covenanted  to  abide  by  the  order  of 
thb  Court  in  respect  of  th^se  transactions.    The  only 
inrther  matter  I  think  it  necessary  to  state  is,  that  on 
the  16th  January,  1863,  an  order  was  made  by  this 
Conrt  that  the  assignees  should  appoint  an  agent  in 
San  Fi'ancisco  to  look  after  their  iuterost  in  the  cargo, 
and  armed  with  documents  to  show  their  title,  with- 
out prejudice  to  any  liability  of  the  shipper ^  (thb meant 
evidently  shipowner).    No  step  pursuant  to  this  order 
was  taken.      The  ship  duly  arrived  at  San  Francisco, 
and  delivery  of  the  cargo  was  there   made  to  the 
holders  and  indorsees  of  the  bills  of  lading,  certain 
indemnities  being  required  again  by  them.      Upoq 
these  facts,  the  assignees  claim  now  f|rom  this  Conrt  the 
value  of  these  goods  now  lost  to  the  estate,  while  on  the 
contrary  the  Messrs  Schillirri  and  Flood  claim  to  be  com- 
pensated for  the  loss  sustained  by  them,  by  reason  of 
the  seizure  of  the  goods  on  the  4th  October,  1 862. 
Now,  the  claini  of  the  assignees  is  founded,  as  I  nn- 
derstand>  solely  on  the  ground  that  these  goods  were 
Clifford  Webster's ;  that  therefore  the  title  to  them  passed 
to  them  as  assignees,  and  that  they  have  a  right  to  re- 
cover thehr  value  now  from  the  shipowner^  as  for  goods 
converted  by  them.      In  my  judgment. this  reasoning 
is  entirely  unsound,  for  the  shipowners  were  never 
wrong-doers  in  respect  of  their  possession  of  these 
goods-    They  hold  them  nnder  a  contract  made  by 
Webstei"  before  hb  bankruptcy,  and  a  contract  which 
bonnd  them  to  deliver  them  pursuant  to  the  contract 
expressed  in  the  bill  of  lading  at  San  Frandsco.    By 
that  contract  they  were  bonnd  to  deliver  these  goods 
at  San  Frandsco  to  Mppet^s  order  or  to  his  assignee. 


and  they  did  deliver  them  to  persons  who  were  hold- 
ers by  indorsement  of  the  bills  of  lading.     What  title 
should  the  assignees  show  in  an  action  of  trover 
nnder  these  circumstances?     Would  it  suffice  to  shew 
that  Webster  shipped  the  goods,  though  the  contract 
for  the  delivery  of  them  may  have  passed  to  a  third 
party?     Is  it  possible  they  could  make  this  a  pritna 
facte  case,  and  throw  on  the  shipowners  the  onus  of 
proving  that  the  assignees,  by  indorsement  of  the  bill 
ofUding,  had  not  a  fmudnlent  title?     In  my  judg- 
ment thb  would  be  a  monstrous  doctrine,  making 
strangers  to  the  transaction  the  parties  to  prove  it    It 
is  an  affirmative  in  the  assignees  to  prove  their  title, 
and  if  they  had  a  title  against  the  holders  of  the  bill 
of  lading,  it  was  their  duty  to  shew  to  me  that  title 
before  I  could  be  called  upon  to  give  them  now  an 
aWard  of  the  value  of  these  goods  from  the  shipown- 
ers, who  appear  literally  to  have  carried  out  the  con- 
tract shewn  by  the  bill  of  lading.    What  evidence 
have  I  of  the  title  of  the  holders  of  the  bilb  of  lading? 
Am  I  to  presume  fraud  in  them?   Can  I  affirmatively 
&nd  on  any  evidence  before  me  that  they  were  as- 
signed by  an  impeachable  title,  or  must  I  hold  that 
the  shipowner  is  bound  to  dbpute  the  title  of  the 
holder  of  the  bill  of  lading  nntil  he  establbhes  hb  title 
by  proofs  of  the  absence  of  fraud  in  the  assignment? 
Had  the  assignees  conformed  to  the  order  of  this 
Conrt,  and  sent  theur  agent  armed  with  proof  of  their 
title,  and  then  demanded  the  goods  at  their  port  of 
destination,  the  case  could  then  have  been  tried  by 
those  who  had  the  means  of  bring^g  forward  the 
evidence,  and  it  is  quite  clear  that  the  matter  could 
have  been  reasonably  tried.      But  the  assignees  have 
chosen  deliberately  to  forego  all  action  on  their  part, 
and  cast  on  the  carrier?  the  duty  of  impeaching  the 
title  of  the  person  who  at  all  events  prima  fade  filled 
the  character  of  the  person  to  whom  th6y  had  con- 
tracted to  deliver  the  gooda.    In  my  jodgment  the 
assignee  must  recover  on  a  title  made  through  the 
bill  of  Jading,  or  show  me  that,  notwithstanding  that 
contract  thev  were  entitled  to  have  the  goods  delivered 
to  them.    This  must  be  their  affirmative  ease,  and  in 
my  judgment  they  hare  fiiiled  in  estabHshing  ft   The 
daim  of  the  Messrs.  ScMUirti  and  Flood  Is  fbr  the 
damage  sustained  by  them,  by  the  seizure  of  the 
goods  on  the.  14tb  of   October,   and    the  conse- 
quent loss  in  the  transhipment  of  the  goods,  and 
the   expenses  they  were  put  to  on  the  *  occasion. 
The  first  material '  enquiry  on  thb  claim  b-^were 
the  assignees  justified  in  entering  this  vessel,   and 
forcibly  seizing  the  goorts^      The  ship  Pantaleone 
was  a  general  ship,  and  these  goods  Were  part  of  her 
cargo,  and  on  the  4th  October  she  was  loaded  and 
ready  for  suling  on  her  voyage.      The  assignees, 
through  their  messenger  armed  with  the  wikrrant  of 
thb  Court,  entered  into  the  vessel,  and  clatikied  from: 
the  captain  these  goods  then  stored  in  hb  vessel,  as 
being  the  goods  of  the  bankrupt  fraudulently  concealed 
'there.    No  evidence  exbted  of  any  conspimey  on  the 
part  of  the  captain,  or  the  owners  of  the  vessel  to 
carry  off  these  goods.    But  on  the  naked  claim  tha| 
the  shipper  became  banknipt  several  daya.  after  the    ^ 
shipment,  the  qaptain  was  required  to.  nidoad  these 
goods,  and  deliver  them  up  to  the  assiffuees.     What 
color  exists  for  such  a  claim  as  thb?    The  gooda 
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were  then  lawfiilly  in  poaaession  of  the  shipowners, 
noder  a  contract  to  deliver  them  in  San  Francisco, 
they  to  be  pdd  the  freight  therefor,  and  the  captain 
had  signed  biils  of  lading,  binding  him  to  have  these 
goods  at  San  Francisco  in  dne  conrse»  for  order  of 
Webster  or  his  assigns.    Did  snbseqnent  bankruptcy 
annul  this  contract?    Without  paytnent  of  freight,  or 
any  security  that  the  shipowners  should  not  be  liable 
on  the  contract,  could  the  assignees  take  these  goods? 
What  colour  of  right  is  there  for  such  a  claim?  Com- 
mon sense  goes  folly  on  the  rule  of  law  Icdd  down  in 
Abbott,  and  fuUy  recognised  in  Taylor  t.  TindaU  (4 
El.  &  B^  219),  that  the  shipper  of  goods  cannot  insist 
oo  relanding  them  and  taking  them  ba^k,  without 
paying  the  freight,  anddeliyering  up  the  bill  of  lading, 
or  giving  indemni^  to  the  caption,  and  this  should  be 
done  at  a  reaaonable  time,  and  indeed  even  this  pri- 
▼Qfige  aeems  only  to  have  ariaen  through  a  usage  of 
tim^  as  otherwise  this  privilege  b  like  the  rescinding 
a  contract  at  the  will  of  one  party  to  it.    Therefore, 
in  my  judgment,  the  act  done  under  this  warrant  in 
breaking  the  hatches,  and  forcibly  taking  these  goods, 
was  wholly  improvident  and  unjustifiable.      It  was 
felt,  at  the  thne  this  warrant  was  granted,  that  it  re- 
quired much  caution  to  use  it  properly,  and  accord- 
in^y,  by  the  order  of  the  30th  September,  the.  as- 
signees were  empowered,  or  rather  the  petitioning 
creditor  then  having  the  carriage  of  the  proceedings, 
by  his  solicitor  was  authorised  to  take  counsel's  opi- 
nion in  acting  nnder  it.    I  am  not  aware  if  any  such 
advice  was  taken,  but  I  unhesitatingly  say  that  it 
was  acted  on  in  a  manner  totally  unjustifiable,  and 
with  a  total  disregard  of  the  plam  rights  of  the 
owners  and  caprun  of  this  vessel.    It  was  argued, 
that  however  unjnatifiable  the  act  of  seiaure  was, 
still  that  it  revested  the  property  in  the  assignee, 
and  now  changes  the  onus  of  proof  as  to  the  title 
to  the  goods.      Such  an  argument  I  cannot  hear 
advanced  without  expressing  my  very  strongest  dis- 
sent from  it,  and  in  my  judgment  it  is  almost  an  in- 
salt  to  this  Court  to  argue  tluit,  by  abusing  the  pro- 
cess of  this  Court  in  execution,  rights  can  be  acquured 
by  the  parties  so  acting.    If  the  abuse  of  the  process 
of  this  Court  is  brought  before  me,  or  if  improvidently 
a  warrant  issues  under  which  anything  unUtwful  is 
donci    my  first  action  will  ever  be  to  repair  the 
wrong  done,  and  put  anyone  injured  into  the  very 
position  he  stood  before  the  wrong  was  inflicted. 
When  first  advanced,  I  thus  met  the  proposition  by  a 
denial,  and  I  now  repeat  my  total  dissent  from  it 
Mr.  Martin  has  argued  very  ably  that  this  warrant 
cannot  at  all  issue  with  respect  to  gocids  concealed  in 
the  hoose,  or  on  premises  of  a  third  party  in  England. 
It  is  nnnecessaiy  for  me  to  dedde  this  point  in  this 
case,  and  it  would  certamly  be  a  great  omission  in 
the  statute  if  such  an  argument  is  well-founded;  but 
it  is  not  necessary  now  to  decide  it.    In  my  opbiion, 
for  the  reasons  I  have  stated,  the  act  of  removing 
these  goods  was  an  unlawfril  act,  and  the  Messrs. 
Schilfirri  and  Flood  are  entitled  to  be  indemnified  for 
all  the  lorMcs  sustained  by  them  in  consequence  of 
such  seiaure.     I  have  now  to  estimate  the  damages, 
and  hi  my  opinion  I  roost  award  the  following,  via.  :^» 
The  expenses  of  the  Master  to  Dublin,  and  a  reason- 
able sum  for  his  loss  of  time;   return  freight;  re- 


loadmg;  damage  to  cratea  as  proved*  and  damage  to 
hatches.  I  think  I  give  a  foil  measure  of  damages  in 
awarding  £30,  with  the  whole  costs  they  have  been 
put  to  ia  the  matter. 

Attorneys  for  the  ahipownera,  Measrs.  D.  &  T.  Fiti^^d.  1 
Attoneya  for  the  amgneeib  MaflBTB.  Bloomdeld  &  Leahy . 


Be  Edward  Eujb. 

Election  hy  assigneia — TTieir  UdbH&y  to  rent — Vesting 
ofleaee  under  the  268th  section  Protection  of  Land- 
lord under  the27lst  section — Landlord  and  Tenant 
Act,  23  and  24  Ftb.,  cap.  154,  ss.  14  and  15. 

The  26Bth  section  of  the  Irish  Betnkruptcy  and  Insol- 
ventcy  Aetdoesnot  vest  thelease  ojabankrupt  inthe 
assignees,  so  as  to  make  them  Uable  to  its  covenants 
and  cond^ns  previous  to  eUeHon,  even  though  in 
possession,  and  the  Irish  Landlord  tmd  Tenant  Act, 
23  and  24,  Vie^  cap*  154,  sees,  \4and  15,  does 
not  apply.  Section  27 1 ,  whilst  it  regulates  the  lich 
hUUy  of  the  bankrupt,  also  recognises  Me  obUga'- 
^on  of  the  assignees,  and  is  the  protecting  section 
for  the  landlord, 

Lyxob,  J.,  in  giving  judgment  said — In  this 'case 
a  motion*has  been  brought  forward  on  behalf  of  Mr. 
Henry  Beere  claiming,  as  Undlord  of  certain  leasehold 
premises  held  by  the  bankjmpt,  one  quarter's  rent  dne 
the  24th  of  September,  1864;  the  notice  of  motion 
then  requires  that  the  assignees  may  be  directed  to 
elect^whether  they  will  continue  in  possession.   When 
this  case  was  first  opened  to  me  I  was  ready  to  order 
the  amount  dmmed  to  be  paid  as*an  occupation  rent 
for  premises  over  which  the  assignee  had  control,  and 
which  it  was  beneficial  to  the  estate  that  they  should 
have  used;  but  counsel,  with  a  view  to  further  the 
claim,  insisted  that  the  landlord  had  a  right  to  therent, 
as  rent  due  to  bun  under  the  lease,  and  accordingly  I 
allowed  the  case  to  be  argued  before  me  on  this 
ground.     The  proposition  contended  for  is  that  the 
268th  section  of  the  statute  absolutely  vests  in  the  as- 
signee, immediately  upon  adjudication,  the  ioterestj^n 
the  lease,  and  all  its  responsibilities;  and  that  section 
271  is  merely  intended  for  the  protection  of  the  bank- 
rupt against  the  liabilities  restingjupon  him  in  respect 
of  his  contract  nnder  the  lease.     Upon  this  view  it  is 
insisted  that  the  assignees  are  liable  under  the  lease 
by  the  268th  section,  and  that  if  they,  nnder  the  27 1  st 
section  disclaim,  they  have  still  the  liability  under  tho 
Landlord  and  Tenant  Act,  23  and  S4  Vic,  c.  154,  s. 
14  and  15,  to  pay  the  whole  gale,  portion  of  which 
was  commenced  at  the  time  of  Uieir  disclaimer;  andfit 
was  mainly  to  arrive  at  this  last  liability  that  the  ques- 
tion waa  argued  before  me.     In  my  opinion  this  argu- 
ment is  not  sustuned  by  the  statute  or  by  any  of  the 
cases  cited,  or  by  the  conclusion  of  common  sense  ap- 
plied to  the  enactments.     Section  268  certainly  gives 
all  the  bankrupt's  rights  in  the  lease  to  the  assignees, 
but  section  27 1  exprest^ly  regulates  the  liability  aris- 
ing out  of  the  transference  given  by  section  268.     By 
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its  first  words  it  states — *'  If  the  assignee  shall  elect 
to  take  snch  lands,"  Ac;  then  for  the  benefit  of 
the  landlord, "  gires  the  means  of  enforcing  snch 
election,  and  prondes  the  fhU  means  of  protecting  the 
landlord  in  case  the.  assignees  refuse  to  take  the  knds. 
It  appears  to  me  ntterly  Impossible  to  read  this  section 
and  yet  to  hold  that  without  election,  and  unespectiTe 
of  snch  election,  the  assignees  are  bonnd  by,  end  one- 
rated  with,  all  the  covenants  and  conditions  of  any 
lease  vested  in  the  bankmpt.    Some  cases  have  been 
cited,  namely,  Cartwright  v.  Okmr  (2  Giflard  620), 
and  Jones  v.  Btnna  (10  Jnr.  N.S.  119)»  as  mling  the 
point  that  by  and  upon  an  adjadication  in  bankruptcy 
the  estate  and  interest  in  leasehold  property  imme- 
diately vests  in  the  asplgnees,  and  the  entbre  liability 
to  the  conditions  and  covenants,  irrespective  of  any 
election,  devolves  on  them.    I  do  not  here  stop  to  go 
with  any  minuteness  into  those  cases,  but  I  merely 
pass  them  with  the  observation  that  no  snch  pomt  was 
raised  in  them,  and  no  snch  point  could  be  decided  in 
them.    The  cases  more  in  point  on  the  question  raised 
before  me  are  the  cases  of  MaMyn  v.  Patterson  (1 
Best  &  Smith,  178),  and  Bishop  v.  Bedford  Charities 
(1  EIL  &  £11.,  697).    The  latter  cases  seem  to  me 
clearly  to  rule  that  without  election  the  assignees  are 
not  bound;  and  that  section  271,  which  regulates  the 
liability  of  the  bankrupt,  also  recognises  the  obligation 
of  the  assignees.    In  my  judgment,  unless  the  as- 
signees elect  to  take  the  benefit  of  the  lease,  they  are 
not  bound  at  all  by  its  provisions.  They  are  bonnd  to 
elect  in  a  reasonable  time,  and  the  landlord  can  com- 
pel them  to  declare  their  election;  and  this  provision 
does  away  with  any  hardship  from  such  a  oonstmc- 
tion.     In  this  case  before  me  the  notice  calls  on  the 
assignees  to  declare  their  election,  thereby  treating  it 
as  still  open  to  them  whether  or  not  they  will  elect  to 
take  the  lease.  Yet  at  the  same  time  it  b  argued  that 
the  landlord  has  them  bound  by  that  lease,  notwith- 
standing such  election  made.     In  this  Court  it  has 
been  the  practice  where  premises  ai*e  used  by  the  as- 
s1t^62ii  previous  to  election  and  there  has  been  a  be- 
neficial occupation  by  them,  to  allow  a  fair  return  to 
the  landlord,  generally  the  amount  secured  by  the  re- 
served rent ;  and  accordingly  in  this  case  I  offered  to 
grant  the  motion,  not  as  rent,  but  as  compensation  for 
occupation  before  election.     However,  this  was  re- 
fused and  the  case  was  argued  on  the  strict  right  of 
the  landlord  with  great  ability,  but  without  convincing 
me  that  the  practice  of  the  Court  was  wrong,  and 
therefore  while  I  order  that  this  sum  be  paid  to  the 
landlord,  and  that  the  assignees  do  declare  the  election 
within  one  week,  I  ^rect  the  landlord  to  pay  the  costs 
of  one  argument  in  this  case,  such  costs  to  be  set  off 
against  his  daim,  and  the  balance  pdd  over  to  him. 
I  remember  some  acts  bemg  mentioned  as  having  been 
done  by  the  assignees,  which  seemed  to  go  a  long  way 
to  establish  an  election  on  their  part  to  take  the  land, 
but  no  matter  of  this  sort  has  been  brought  forward 
in  the  argument  of  the  question  raised,  which  was 
confined  to  the  point  as  to  the  construction  of  the 
sections  268  and  271. 

Goun8cl  for  the  landlotd^Mr  Phillips. 
Couotel  for  lh«  anigoees — Mr.  Paroell. 


Coart  of  SRvmfralti;. 

Cl^POrttd  ty  Wmin  GhMUMy,  Bfq.  Bttriitar.9tJLAw.3 
THX  LI0NB88. 

CcOisionr^Pkading  and  Proof— Costs. 

In  a  collision  suit  where  the  prom&vent  pleads  one 
state  of  facts^  and  proves  another^  his  petition  will 
be  dismissed;  and  under  ordinary  circumstances  dis^ 
missed  with  costs;  hut  if  the  impugnant  vessel  has 
pleaded  a  defence^  which  is  at  variance  wUh  the 
proofs  at  thehearing^  the  case  will  be  dismissed^  and 
each  party  wHl  be  left  to  bear  their  own  costs. 

This  was  a  suit  of  coUirion  instituted  by  David 
Renniek  and  the  other  owners  of  the  steam-tug 
*' Brothers,"  of  Dablin,  12  tons  burthen,  and  25  horse 
power,  against  the  steam  tug,  '*The  Lioness,"  of  South 
Shields,  Charles  Flanigan,  Master,  to  recover  com* 
pensation  for  injuries  alleged  to  have  been  sustained 
by  the  promovent  tug  in  a  collision,  which  took  place 
between  those  two  vessels,  on  the  2lBt  of  October, 
in  the  bay  of  Dublin,  a  little  to  the  south  of  Dalkey 
Island.  The  Court  was  assisted  by  Gapt.  Somerville, 
R.N.,  as  a  nautical  assesor,  and  the  case  was,  by  consenti 
heard  viva  voce.  The  tsets  appear  fnlly  in  the  judg« 
ment  of  the  Oonrt. 

Doctors  Townsend  and  Chatterion^  Q.O.,  for  peti- 
tioners, and  Doctors  Todd  and  Ekington  for  the  im* 
pugnant  vessel 

JuBGB  KsLLT. — ^Both  vessdsi  it  appears  by  the 
evidence  in  this  cause,  belong  to  owners  who  employ 
them  exclusively  for  the  purposes  of  towage;  and  on 
the  21st  of  October  last  a  Sardinian  barque,  300  tons, 
under  full  sail,  firee,  and  with  the  wind  at  sonth, 
having  been  seen  coming  up  to  Dnblb,  from  between 
Bray  Head  and  Killiney,  they  steamed  down  towards 
her,  the  Brothers  having  fint  reached  her,  and  in 
about  one  quarter  of  an  hour  after,  the  Lioness. 
That  was  about  three  o'clock,  p.nL  On  her  arrival, 
the  Lioness,  finding  that  the  Brothers  had  taken  up 
her  portion  on  the  starboard  side  of  the  barque, 
alongside,  and  ranging  from  her  forechains  towards 
her  head,  proceeded  to  range  herself  to  starboard  also, 
but  from  the  mLeen  towards  the  mun  chains,  and 
astern  of  the  Brothers.  As  at  that  very  juncture  the 
drcumstances  out  of  which  the  alleged  collision  arose 
began  to  occur,  the  Court  will  read  the  petitioner's 
own  statement  of  them,  as  set  out  in  the  ninth  and 
tenth  articles  of  theur  petition,  it  having  been  before 
alleged  that  the  Lioness  had«  when  taking  up  the  posi- 
tion referred  to,  struck  the  Brothers  on  her  starboard 
quarter.  The  ninth  artide  states  '^that  the  Lioness, 
having  then  dropped  astern,  came  np  and  struck  the 
Brothers  a  second  blow,  running  into  the  Brothers 
port  quarter  with  her  stem  and  bulwarks;"  and  then 
the  tenth  artide  states  *'that  by  the  force  of  that  blow 
the  Lioness  ran  the  Brothers,  whidi  then  was  a  short 
distonce  from  the  barque,  right  ahead  of  the  starboard 
bow  of  the  barque,  which  consequently  struck  the 
Brothers  a  severe  blow,  making  her  heel  over  to  star- 
board, so  that  the  water  came  in  at  the  ashport  on  the 
starboard  side,"  and  hence  all  her  damage  and  injury. 
Such  being  the  petitioners'  own  statement  of  their     i 
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own  case,  it  was  to  be  expected  that  they  woald  have 
esublished,  or  have  tried  to  establish  it  by  their  proofs. 
On  the  contrary,  those  proofs  set  oat  qaite  a  distinct 
class  of  facts,  and  in  the  main,  one  at  variance  with  that 
case.      These  are,  that  the  second  blow  was  no  more 
severe  than  the  first,  and  '*  brushed  off  a  little  paint 
only;"  that  by  it  *' their  larboard  qnarter  was  thrown 
ont,  and  they  were  laid  athwart  the  barqne's  bows, 
that  their  larboard  paddle-box  caught  in  the  bowsprit 
shronds  of  the  barque  and  listed  them  over,  and  that 
the  barque's  anchor-stock  caught  them  abaft  the  paddle- 
box."      In  a  Court  bound  to  proceed  to  judgment 
according  to  plea  and  proof,  such  an  incongruity  ex- 
isting between  them,  as  in  the  present  instance,  ren- 
ders that  obligation  impossible.    The  defendants  also, 
in  the  opinion  of  the  Court,  stand  in  a  like  difficulty. 
They  took  special  defence  to  that  petition,  and  in  the 
tenth  article  of  their  plea  aver  that  the  alleged  coll- 
ision occurred  as  follows:— "That  from  the  negligence 
of  the  crew  of  the  Brothers,  or  their  anxiety  to  be 
employed,  her  way  was  stopped  while  under  the  bow 
of  the  barque,  and  the  Brothers  having  struck  the 
bobstay  of  the  barque,  fell  athwart  her  bows,  and  in 
endeavouring  to  back  clear,   the  port  rail  of  the 
Brothers  caught  the  starboaid  anchor  of  the  barque, 
and  the  barque  being  under  way  canted  the  Brothers 
over."      Now  the  proofi,  instead  of  being  in  support 
of  that  plea,  set  forth  another  state  of  things,  some  of 
them  being  at  direct  variance  with  iL      They  are — 
that  Tyrrel,  who  was  at  the  helm  of  the  Brothers, 
partly  starboarded,  and  let  the  Brothers  sheer  in  to- 
wards  the    barque's  starboard   bow,   the   Brothers 
immediately  before  having  been  Uying  with  the  after- 
part  of  her  paddle-box  on  the  luff  of  the  barque's 
starboard  bow,  that  neglect  and  carelessness  caused 
the  Brothers  to  sheer;  that  the  starboard  helm  turned 
the  vessel's  head  in,  and  they  then  went  ahead  and 
parted,  that  they  got  the  damage  by  going  ahead,  and 
that  if  they  had  remuned  stationary  there  would  have 
been  no  dainage.  Such  being  the  incongruities  between 
pleas  and  proof,  on  the  part  of  the  defendant,  the  Court 
found  a  like  obstacle  as  in  the  case  of  the  petitioner, 
and  should  dbmiss  the  defendant  on  that  plea,  as 
prayed  for.      To  this  anomaly  in  the  practice  and 
proceedings  of  that  Court  its  attention  and  opinion 
were  specially  challenged  by  counsel  for  the  defendant, 
at  the  close  of  the  petitioner's  case,  and  by  counsel 
for  the  petitioner  on  the  doee  of  the  defendant's. 
The  proofs  relied  upon  them  being  extra  articulate 
should  be  considered  as  inadmissible  in  the  cause;  and 
as  the  objection  applied  to  both  the  parties  equally, 
the  Court  had  no  alternative  but  to  di;imiss  the  petition 
as  not  proven,  and  to  let  the  defendants'  pay  their 
own  costs,  which  otherwise  they  were  entitled  to  from 
the  petitioner. 

Proctor  far  the  peUti<nier— Mr.  Hamerton,  Q.P. 
Pioetor  for  the  defendant-Mr.  Lee. 


Court  of  Slppeal  in  C]^ancers« 

[Beported  bj  OIItw  J.  Burke,  Esq;,  Banistar-ftt-Law. 
[B£FORB  THE   LoRD   CHANCELLOR  AND  THS  LOBD 

JusTiCK  OF  Appeal.] 

In  THS  MATTBE  OF   THS  BaQNAUBTOWN  AND  WXXFOBO 

Railway  Coicpant.— ^ov.  22,  23;  Dec.  5,  1864. 
Railway — Bankruptcy. 
A  railway  company,  incorporated  by  Act  of  Parlia- 
mentt  is  a  joint  stock  company  iMiin  the  provisioTU 
of  the  Irish  Bankruptcy  and  Insolvency  Act^  1S57» 
20  ^  21  Vict.,  c.  60,  and  are  therefore  liable  to  be 
made  bankrupt. 

Tma  case  came  before  the  Court  on  appeal  from  the 
decision  of  Judge  Berwick,  one  of  the  judges  of  the 
Court  of  Bankruptcy  and  Insolveney,  whereby  his 
Lordship  decided  that  a  railway  company  incorporated 
by  Act  of  Parliament  is  a  joint  stock  company  within 
the  provisions  of  the  Irish  Bankruptcy  and  Insolrency 
Act,  1857,  20  &  21  Vict.,  c.  60,  and  therefore  liable 
to  be  made  bankrupt.  The  following  is  the  petition  of 
appeal  :-— 

''  That  your  petitioners  have  been  incorporated  as 
a  railway  company  by  the  statutes  of  the  1 7th  and 
18th  Vic,  c.  1 3ft  called  '  The  Bagnabtown  and  Wex- 
ford Railway  Act,  1854,'  to  construct  and  maintain 
a  railway  between  the  town  of  Bagnalstown  and  Wex- 
ford. That  by  the  said  Act  the  following  statutes 
were  declared  to  be  incorporated  therewith,  that  is  to 

say '  The   Companies*  Clauses  Consolidation    Act, 

1845;'  'The  Lauds'  Clauses  Consolidatien  Act, 
1  s45,'  so  far  as  is  consistent  with  '  The  Railways*  Act 
(Ireland),  1851;'  *The  Railway  Clauses' Coosolida- 
dation  Act,  1845;'  and  *The  Railways'  Act  (Ireland), 
1 85 1 ."  That  the  said  Act  of  1 854  was  amended  and 
extended  to  the  following  statutes,  that  is  to  say-^ 
the  19  &  20  Vic,  c.  88,  called  'the  Bagnalstown  and 
Wexford  Railway  Act,  1856;'  the  22  &  23  Vic,  c 
36,  called  *  The  Bagnalstown  and  Wexford  Railway 
Act,  1859;'  the  23  &  24  Vic,  c  24,  called  « The 
Bagnalstown  and  Wexford  Railway  Act,  I860.'  That 
although  petitioners  constructed  said  railway  from 
Bagnalstown  to  Bally william,  in  the  County  of  Wex- 
ford, they  have  never  possessed  any  rolling  stock 
wherewith  to  work  the  same,  except  four  or  five 
mineral  waggons,  and,  in  fact,  they  never  worked  the 
said  railway;  but  petitioners  entered  into  an  arrange- 
ment with  the  Great  Southern  Railway  Company, 
under  which  they  carried  goods  and  passengers  on  the 
said  Bagnalstown  and  Wexford  Railway,  from  March, 
1862,  and  up  to  the  3l8t  December,  1863;  and  the 
said  Great  Southern  and  Western  Railway  Company 
issued,  in  the  name  of  petitioners'  company,  tickets 
for  goods  and  passengers  on  the  said  Bagnalstown 
and  Wexford  Railway,  and  received  tolls  therefor,  to 
be  accounted  for  with  your  petitioners.  That  if  there 
were  any  profits  on  the  working  of  the  said  railway, 
after  dedacting  expenses,  your  petitioners  should  have 
been  entitled  thereto;  but,  in  fact,  there  were  no  such 
profits.  That  since  1st  January,  1864,  the  said  Bag- 
nalstown  and  Wexford  Railway  has  not  been  worked, 
inasmuch  as  the  Great  Southern  and  Western  Coro- 
pauy  withdrew  their  rolling  stock,  and  petitioners  are 
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niiable,  by  reason  of  waot  of  fbnds,  to  work  tbe  same. 
That  parsaant  to  tbe  powers  given  to  yoar  petitioners 
iu  their  said  several  Acts,  petitioners  have  borrowed 
large  sams  of  money  from  varioas  companies  and  per 
sonn  upon  the  security  of  mortgages  of  tbe  said  under- 
talking,  known  as  the  Bagnalstown  and  Wexford 
Railway,  and  of  ail  future  calU  on  shareholders,  tolls, 
and  sums  cf  money  arising  by  virtue  of  the  aaid  Acts, 
and  the  snms  so  borrowed  aie  made  payable  wit  *  iu- 
lerest,  at  five  pounds  per  cent.,  at  the  periods  men- 
tioned in  the  said  mortgages.  That  amungst  other 
persons  wlio  advanced  monies  to  your  petitionerd  on 
the  security  of  Auch  mortgages  U  William  Gibtoo,  Esq., 
of  No.  6  Gresham- terrace,  Kingstown.  That  the  said 
William  Gibton  advanced  bums  amounting  to  one 
thousand  five  hundred  pounds,  on  three  several  mort- 


and  Insolvent  Act,  Ireland,  1857,  allowing  petitioners 
three  days  to  shew  cause  against  the  said  adjudica- 
tion. That  parsaant  to  the  provibions  of  the  Bank- 
rupt and  Insolvent  Act,  Ireland,  iB57,  and  according 
to  the  practice  of  the  Court,  petitioners,  on  the  2nd 
day  of  June,  1864,  served  notice  to  shew  cause  for 
the  3rd  day  of  June,  1864,  or  the  first  opportunity 
after;  and  by  the  said  notice  petitioners  disputed  the 
trading  and  the  act  of  Bankruptcy.  That  the  said 
notice,  to  shew  cause  against  the  said  adjudication, 
came  on  to  be  beard  on  the  9th  day  of  June,  1864, 
before  the  Honorable  Judge  Berwick,  and  the  said 
William  Gibton  then  proved  his  said  demand  for 
£150,  as  to  which  demand  no  question  now  arises. 
That  the  evidence  of  tbe  trading  of  yoar  petitioners 
was  then  read  consisting  of  a  deposition  made  by  Ge- 


gage  deeds,  dated  respectively  the  eleventh  day  of '  raid  Martin,  who  deposed  to  the  agreement  above 
November,  oue  thousand  eight  hundred  and  fifty  '  stated  under  which  the  said  Great  Southern  and  Wej- 
nine,  scaled  with  the  common  seal  of  petitioners*  com-  tern  Company  worked  the  said  railway,  and  to  Mhich 
pany,  whereby  af.er  reciting  respectively  the  advance  deposition  petitioners  refer.  That  the  said  William 
of  £500.  jrour  petitioners  grarited  and  assigned  to  the  Gibton  also  proved  the  filing  of  the  said  affidavit  by 
aaid  Willipm  Gibton  tbe  said  undertaking,  known  as  him  on  the  24th  of  March,  1864,  and  if  petitioners 
the  BagnaUtown  and  Wexford  Railway,  and  all  fu-  are  subject  to  be  made  bankrupts  ander  the  provisions 
tare  cs lis  on  shareholders,  and  all  bills  and  snms  of  of  the  Irish  Bankruptcy  and  Insolveccy  Act,  1857* 
money  arising  by  virtue  of  the  said  Acts,  and  all  the    they  admit  that  all  tbe  statutable  requisites  to  force 


and  establish  an  act  of  Bankruptcy  by  them  under 
the  last  mentioned  Act.  were  proved  by  the  said  Wil- 
liam Gibton,  and  petitioners  refer  to  the  proofs  and 
depositions  on  the  file  of  proceedings.  That  yonr  pe- 
titioners contended  upon  the  said  motion  to  shew 
cause,  that  the  said  company,  being  a  railway  com- 
pany,  incorporated  by  Act  of  Parliament,  were  not 
subject  to  the  provisions  of  the  Bankrupt  and  In!»ol- 
vent  Act,  1857,  and  that  no  suff^cieut  proof  had  been 
given  of  trading  by  the  said  company.  That  on  the 
21  St  day  of  June,  1864,  the  Honorable  Judge  Berwick 
gave  judgment  upon  the  said  motion  to  shaw  caose, 
and  ordered  that  the  cause  shewn  against  the  said 
adjudication,  should  be  disallowed,  and  affirmed  the 
said  order  of  the  27ih  day  of  May,  1864.  Your  pe- 
titioners submit  to  the  Couit,  that  the  order  of  the 
21st  day  of  June,  1864,  should  be  reversed,  and  the 
C9US0  shewn  against  the  said  adjudication  should  bo 
allowed,  for  the  following  reasons: 

*'Fii-st — Because  the  Bagnalstown  and   Wexford 

__^, Railway  Company,  being  a  railway  company  iucorpo- 

26th  March,  1864,  and  on  Sir  James  Domblain,  two  '  ratetl  by  Act  of  Pariiament,  having  regard  to  the  sta- 
of  the  directors  of  the  said  company,  with  a  demand  ,  tnt*.ry  enactments  affecting  railway  companies,  is  not 
of  immediate  payment,  and  notice  that  if  the  demand  |  subject  to  be  made  bankrupt  under  tbe  provisions  of 
wag  n«»t  paid,  secured,  or  compounded  for  within  i  the  Irish  Bankrupt  and  Insolvent  Act,  1857. 
twenty  one  days,  that  your  petitioners  should  be  de-  "  Second— Because  assuming  the  .aid  company  to 
clared  to  have  committed  an  act  of  bankruptcy.  That  ,  be  subject  to  be  made  bankrupt  under  the  sai«l  Irish 
the  said  demand  of  £150,  or  any  part  thereof  was  not  i  Bankrupt  and  Insolvent  Act,  1857,  no  trading  by  the 
paid,  secured,  or  compounded  for  by  petitioners,  as  ^  said  company  has  been  proved." 

■ ^     '      --  '"^  -  —        The  following  is  the  answer  of  Michael  Murphy 


estate  and  inteiest  of  the  company  in  the  same,  to 
hold  to  the  said  William  Gibton,  nntil  the  said  re- 
spective sums  of  £500,  with  interest  at  5  per  cent, 
per  annum,  should  bo  paid ;  and  by  the  said  deed  it 
was  provided  that  the  pr'ncipal  sum  mentioned  iu 
said  deed  should  be  repaid  on  the  day  of  Novem- 
ber, 1864,  and  in  the  meantime  the  said  compauy 
should  iu  respect  of  the  said  principal  snms,  pay  to 
the  bearer  of  the  coupons  or  interest  warrants  thereto 
annexed,  at  the  times  specified,  the  several  snms  men- 
tioned iu  the  said  warrants.  That  interest  on  the  said 
three  mortgages  amounting  ic  the  whole  to  the  sum 
of  £150,  became  due  to  the  said  William  Gibton  up 
to  and  ending  on  the  31st  December,  186.3,  which 
sum  your  petitioners  not  having  funds  to  discharge, 
the  said  William  Gibton,  on  the  24th  of  March,  1864, 
filed  an  affidavit  of  sach  debt  in  the  Bankrupt  Court, 
and  stated  therein  on  belief  that  your  petitioners  are 
traders  within  the  meaning  of  the  bankrupt  law  in 
Ireland.  That  notice  of  the  filing  of  that  affidavit 
wan  bcrvcd  on  Juhu  Edward  Redmond,  Esq.,  on  the 


petitioners  have  no  funds  for  the  purpose.  That  on 
the  6th  day  of  May,  1864,  the  said  William  (libton 
presented  a  petition  for  adjudication  in  Bankruptcy 
against  petitiouers,  and  such  proceedings  were  had 
thereon,  that  on  the  27th  day  of  May,  1864,  an  order 
of  adjudication  in  Bankruptcy  by  petitioners  was  pro- 
nounced, finding  that  they  had  become  bankrupts  be- 
fore the  filing  of  the  said  petition,  and  a  copy  of  said 
order  of  adju'livation  waa  served  on  two  of  the  direc- 
tors of  petit ijiiArs'  company,  and  on  the  secretary  of 
petitioners,  with  a  notice  pursuant  to  the  Bankrupt 


and  Gharies  Henry  James,  official  assignees  of  the 
Court  of  Bankruptcy  and  Insolvency  in  Ireland, 
the  assignees  of  the  Bagnalstown  and  Wexford  Rail- 
way Company,  to  the  petition  of  said  company,  dated 
19th  July,  1864:— 

''That  said  Bagnalstown  and  Wexford  Railway 
Company  was  incoi-porated,  as  in  petition  mentioned, 
to  construct  and  maintain  a  railway  between  the 
towns  of  Bagnalstown  and  Wexford,  and  said  com- 
pany were  by  their  Act  of  Incorporation,  in  said  peti- 
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tioD  mentioned,  ftha    17th  and    18th  Victoria,  cap. 
136«)  empowered  to  take  and  receiFO  tolls  and  fares 
for  the  oae  of  said   raihvay,  and  for  the  carriage 
thereon  of  goods,  cattle,  and  passengers.     That  said 
company  constmcted  a  portion  only  of  the  railway 
thej  were  by  their  Act  of  Incorporation  empowered 
to  make,  that  is  to  say,  from  Bagnalstown  to  Bally- 
William,  in  the  County  of  Wexford,  and  although  these 
respondents  are  nnable  to  state,  whether  said  company 
did  ever  possess  any  rolling  stock  of  their  own  (save 
that  in  petition  mentioned),  wherewith  to  work  said 
line,  theae  respondents  say,  that  said  company  were 
carrieFB  opon  said  line,  and  did  carry  goods  and  pas- 
seogera  for  hire  upon  said  line,  and  did  issne  in  thefr 
own  name,  passengers'  tickets,  and  bills  for  goods  for 
passengers,  and  goods  carried  by  them  on  said  line; 
and  respondents  snbmit  that  said    company  were 
traders  np  io  the  3 1st  day  of  December,  ld63,  as 
carriers  withm  the  provisions  of  the  Irish   Bankmpt 
and  InadTent  Act,  1857,  and  that  althoagh  it  may  be 
tnie  that  said  line  was  worked  by  the  Great  Southern 
and  Western  Railway  Company,  for  said   Bagnals- 
town and   Weaford    Railway   Company,  yet  snch 
working  of  said  line  was  in  tact,  and  in  law,  a  work- 
ing of  same  by  said  last-mentioned  company  in  their 
name,  and  for  their  profit,  if  any  profit  had  accrued 
from  such  working.    That  the  trading  of  said  bank- 
rupt company  as  carriers  np  to  the  31  si  day  of  De- 
cember, 1k63,  was  proved  at  the  time  of  the  original 
adjndicatioa  in  this  matter  by  the  viva  voce  examina- 
tion in  open  Conrt  of  Gerald  Martin;    and  which 
(xerald  Martin  on  that  occasion  made  a  deposition  in 
this  natter,  to  which  these  respondents  refer,  and  by 
which  they  snbmit  the  trading  of  said  bankrupt  com- 
pany as  such  carriers  as  aforesaid  was  satisfactorily 
proved.     These  respondents  submit  to  the  Court  that' 
smd  Bankmpt  Company  having  been  incorporated  for 
the  purpose  of  making  and  maintaining  a  line  of  rail- 
way for  the  pnrpose  of  profit,  to  be  derived  by  them 
from  the  receipt  of  tolls  and  fares  as  hire  for  the  use 
of  said  line  in  the  carriage  thereon  of  goods  and  pas- 
sengers; and  said  Bankmpt  Company  having  in  pur- 
raanee  of  said  Act  of  Incorporation  made  a  portion  of 
the  aud  line  they  were  so  authorised  to  make  by  said 
Act,  they  the  said  company  thereby  became  and  were 
traders  within  the  provisions  of  said   Irish  Bankrupt 
and  Insolvent  Act,  1857.  and  so  continued  np  to  the 
time  of  the  original  adjudication  in  this  matter.   That 
the  proviaona  of   the  Irish   Bankmpt  and  Insol- 
vent Act,   1857,   in   relation  to  making   Bankrupt 
Joint   Stock  Companies  include  Joint  Stock  Com- 
panies incorporated  by  Act  of  Parliament;  and  re- 
spondents anbmit  that  said  Bankrupt  Company  a1- 
thongb  incorporated  by  Act  of  Parliament  are  within 
the  words  and  provbions  of  that  Act,  and  that  at  the 
tfane  of  the  original  adjudication  in  this  matter,  said 
Bankmpt  Company  was  a  joint  stock  company  within 
the  meaning  of  said  Act     That  no  creditors'  assignee 
has  as  yet  been  appointed  in  this  matter.    That  the 
respondents  anbmit  to  the  Court  that  the  order  in  thb 
matter  of  the  2l8t  dny  of  June,  1864,  should  be  af 
firmed,  and  the  canse  shewn  against  the  original  ad- 
jndieation  disallowed,  with  costs,  for  the  following 
aauMigit  other  reasons: 
**  First — Becaoie  the  Bagnalstown  and  Wexford 


Railway  Company,  although  incorporated  by  Act  of 
Parliament,  was  at  the  time  of  the  original  adjudica- 
tion in  this  matter,  a  joint  stock  company  within  the 
meaning  of  the  Irish  Bankrupt  and  lusolvent  Act, 
1857. 

*' Second — ^That  said  Bankmpt  Company  having 
been  by  their  said  Act  of  1 854,  incorporated  as  a 
company  for  the  making  a  railway  for  the  pnrpose  of 
conveying  goods  and  passengers  for  hire,  and  having 
acted  under  said  Act  of  Incorporation,  were  thereby 
constituted  and  became  and  were  traders  within  the 
provisions  of  said  Irish  Bankrupt  and  Insolvent  Act, 
1857,  and  so  continued  up  to  the  said  31st  day  of 
December,  1863." 

Keman^  with  i/oy,  appeared  for  the  appellants. — 
Railway  companies  cannot  be  made  bankrupt,  neither 
can  they  be  wound  np.  Under  the  8  &  9  Vict,  c  98, 
passed  in  1845,  they  might  have  been  wonnd  up  un- 
til they  were  expressly  excluded  by  the  Joint  Stock 
Companies  Act  of  1 849 :  that  was  an  Act  amending 
an  Act  passed  in  1848.  By  the  Act  of  1849,  12  & 
13  Vict,  c  108,  s.  1,  it  was  enacted  "That  whereas 
it  is  expedient  to  amend  as  after  mentioned  the  Joint 
Stock  Companies  Winding  np  Act  of  1848,  Be  it 
enacted  by,  &c  that  notwithstanding  anything  in  the 
said  Act  contained  importing  a  more  limited  applica- 
tion thereof,  the  same  shall  apply  to  all  partnership 
associations  and  companies  whereof  the  partners  and 
associates  are  not  less  than  seven  in  number,  whether 
incorporated  or  unincorporated,  or  whether  formed  or 
subsisting  before  or  after  the  passing  of  the  said  Act 
other  than  and  except  railtoay  companies  incorporated 
by  Act  of  Parliament,  to  which  company  suvh  Act 
shall  not  apply."  The  Act  of  1845  above  mentioned 
then  ceased  to  comprehend  railway  compmies  in 
1849;  and  it  was  entirely  repealed  by  schedule  A.  of 
the  20  &  21  Vic.  c  60.  And  again,  as  it  would  ap- 
pear the  Legislature  being  ignorant  of  its  repeal,  it 
was  repealed  by  the  Companies  Act  in  1862.  No 
Act  of  Parliament  has  evfir  included  railways  by  name 
since  their  exclusion  in  1849;  and  it  is  now  sought 
to  include  them  within  the  terms  of  the  Bankrupt  and 
Insolvent  Act:  although  not  named  therein,  the 
grounds  upon  which  the  railway  companies  differ 
from  other  companies  are  those  of  public  utility  and 
convenience;  they  cannot  be  considered  like  other  aa« 
sociations  and  companies  established  for  the  mere  pri- 
vate advantages  of  the  shareholders  and  proprietors. 
They  are  for  the  publia  The  preamt)le  of  the 
Bagnalstown  and  Wexford  Railway  Company  Act, 
17  &  18  Vict  c.  136,  exf^re^^sly  declares  that  the  for- 
mation of  the  company  was  for  ''  the  public  advan- 
tage.'* The  State  treats  railway  companies  as  com- 
panies whose  property  is  compuUorily  to  be  taken  ad- 
vantage of  by  the  pnblic  By  the  1  <&  2  Vict,  c  98, 
railway  companies  are  bound  to  carry  the  mails.  The 
7  &  8  Vict.  c.  85,  s.  12,  requires  railway  companies 
incorporated  to  carry  the  milita  y  and  police,  together 
with  the  wives,  children,  and  baggage  of  the  soldiers, 
as  also  all  pnblic  stores,  baggage,  arms,  ammunition,  and 
other  necessaries  and  things,  at  charges  regulated  by 
said  last  mentioned  Act  Railway  oompai^ies  must  fax- 
ther  provide  for  the  public  couvonienoe  third  clasa 

i Parliamentary)  trans  at  houis  to  be  fixed  oh  by  the 
irectors»  but  aabject  to  the  approval  of  the  Board  of 
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Trade.  Manj  other  public  hardens  have  been  cast 
apon  railway  companies.  By  the  7  &  8  VicL  c.  85 
the  Lords  of  the  Treasury  may  purchase  the  railways. 
Lastly,  railway  companies  are  under  severe  restric- 
tions as  to  leasing  their  Unes.  The  8  &  9  Vict.  c. 
96,  passed  in  1 845,  makes  it  anlawfnl  for  sach  com* 
panles  as  obtained  their  Act  in  that  year  to  sell  or 
lease  their  lines  except  *'  under  the  authority  of  a  dia- 
tiuct  provision  in  some  Act  of  Parliament  to  that  ef- 
fect, specifying  the  name  of  the  railway  to  be  so 
leased,  sold,  or  transferred,  and  the  company  or  party 
by  whom  such  lease,  sale,  or  transfer  may  respec- 
tively be  made,  granted,  or  accepted.''  By  the  21  & 
22  Vict,  c  75,  8.  3,  made  perpetual  by  the  23  &  24 
Vict  c  4  i,  nulway  companies  are  prevented  taking 
leases  of  the  lines  of  other  companies  **  except  under 
the  powers  of  some  Act  or  Acts  in  which  the  parties 
to  such  lease  shall  be  specifically  named  and  autho- 
rized to  enter  mto  the  same."  It  will  be  thus  seen 
that  railway  companies  cannot  lease  or  sell  their  lines 
without  the  aid  of  an  Act  of  Parliament,  thereby  dif- 
fering from  all  other  joint  stock  companies.  Parlia- 
ment alone  can  give  power  to  railway  companies  to 
do  acts  which  all  other  companies  could  do,  while 
other  joint  stock  companies  could  have  recourse  to 
the  Court  of  Chancery  to  enforce  a  specific  perform- 
ance of  a  sale  or  lease.  A  railwav  company  must  go 
to  Parliament  for  an  Act  to  carry  out  a  lease  or  sale. 
.  The  Oreat  Northeni  ^  Western  RaUway  Co.  v. 
The  Eastern  Counties  Railway  Co.  (9  Hare,  306) 
was  an  application  for  an  injunction  to  restrain  a 
company  from  obstructing  the  engines  of  another 
company  from  passing  on  the  line  of  the  defendant's 
railway  upon  the  ground  that  the  defendants  agreed 
to  give  the  plaintiffs  the  right  to  run  their  trains  on 
the  defendant's  railway,  and  to  use  their  stations,  &c 
It  being  necessary  in  support  of  the  plaintiff's  case  to 
refer  to  an  agreement  between  the  plaintiff  and  a 
third  company  which  gave  the  plaintifib  certain  rights 
over  a  line  of  railway  adjacent  to  the  defendants'  rail- 
way, the  Vice- Chancellor  (Sir  G.  Turner)  refused  the 
injunction,  on  the  ground  the  latter  agreement  was  il- 
legal: **  There  lies,*'  said  that  learned  judge,  **at 
.  the  root  of  this  case  a  question  of  public  policy  which 
precludes  the  interference  of  the  Court.  It  is  an  at- 
tempt to  carry  into  effect,  without  the  intervention  of 
Parliament,  what  cannot  lawfully  be  done  except  by 
Parliament  in  the  exercise  of  its  discretion  with  refe- 
rence to  the  mterests  of  the  public."  The  railway 
company  cannot  sell  the  soil  of  their  line  after  it  is 
opened  for  public  traffic — B.  v.  Souifi  Wales  Bail- 
way  Company  (6  Kail  Cas.  489,  14  Q.B.  902).  If 
then  the  company  cannot  sell  their  line  or  soil  thereof 
neither  can  their  assignees.  In  England  railways  cannot 
be  made  bankrupt,  neither  can  it  be  attempted  in  Ireland 
—•not  from  the  4th,  90th,  or  156th  ai^tions  of  the  In- 
solvent and  Bankrupt  Act,  which  Act  never  mentions 
railway  companies  at  all.  By  those  three  sections  it  is 
now  sought  to  overturn  the  whole  policy  of  the  Legisla- 
ture, which,  it  has  been  shewn,  was  to  prevent  railway 
shares  from  being  dealt  with  by  any  authority  in  the 
country  save  that  of  Parliament,  The  4th  section 
defines  joint  stock  company  to  ^'  mean  and  include 
every  company  and  body  of  persons  associated  for 
any  banking  or  other  commercial  or  trading  purposes 


in  Ireland,  and  incorporated  by  statutes  or  charter,  or 
which  derives  any  immunity,  privilege,  or  power  un- 
der any  Act  of  Parliament,  or  has  been  registered 
either  provisionally  or  completely  under  any  Act  of 
Parliament  save  as  hereinafter  expressed;  and  all 
commercial  or  trading  oompaniea,  asaociationa,  and 
partnerships  in  Ireland,  the  capital  or  profits  of  which 
b  or  are  divided  into  shares,  and  transferable  without 
the  express  consent  of  all  the  partners.  **  Within 
this  section  it  was  held  by  Judge  Berwick  thai  a  rail* 
way  company  was  inclu'led.  The  90th  section  gives 
an  enumeration  of  such  traders  aa  are  liable  to  become 
bankrupt,  among  whom  are  **  carriers."  It  is  snb- 
mitted  that  '*  carriers"  here  cannot  be  held  to  include 
railway  companies;  but  should  yon  do  so,  you  at 
once  give  the  assignees  power  to  sell  the  line,  a  con- 
dufflon  conflicting  with  the  above-cited  decisions. 
Bulway  companies  are  expressly  excluded  from  the 
Companies*  Act  of  1 862,  the  Act  for  the  winding-up 
of  trading  companies.  This  Act  related  to  England 
and  Ireland;  and  while  it  empowers  every  other  com- 
pany to  be  brought  into  court,  it  expressly  exdudes 
railways.  Supposmg  then  that  the  Irish  Insolvency 
and  Bankruptcy  Act  included  railways  in  its  purview, 
the  effect  of  the  Companies'  Act  of  1862  would  be 
to  repeal  that  portion  of  the  Bankrupt  Act  which  im- 
pliedly included  railways — O^Flaherty  v.  M'Dawel 
(6  H.  L.  Cas.  142).  In  that  case  it  was  held  that 
the  Irish  statute,  33  Geo.  2,  c.  14,  is  repealed,  so 
far  as  joint  stock  banks  in  Ireland  are  concerned,  by 
the  imperial  statute.  6  Geo.  4,  c.  42,  though  the  for- 
mer is  not  mentioned  in  the  latter  statute,  the  provi- 
sions being  entirely  incompatible  with  each  other.  Aa 
to  railway  companies  being  companies  for  trading 
purposes.  Baron  Parke,  in  Bright  v.  HuUon  (6  H.  L. 
C.  366),  expresses  a  doubt  that  railways  were  com- 
panies for  commercial  or  trading  purposes.  [The 
Lord  Chancellor  asked  whether  railway  companiea 
were  established  for  the  purpose  of  trading  as  common 
carriers.]  Even  supposing  they  are,  the  Court  of 
Parliament  alone  cannot  deal  with  them.  Vide  also 
Fumes  v.  Chatham  B.  Co.  (25  Beav.  614).  The 
Bankrupt  Act  cannot  get  its  full  scope,  for  it  would 
be  antagonistic  to  the  code  of  railway  laws.  Ail 
those  Riulway  Acts  must  be  read  as  one  Act,  just  as 
the  Ejectment  Acts  have  always  been  received  as  one 
Act. 

Brewster,  Q.C.,  with  Warren  and  T.  WhtU,  Q.C., 
were  heard  in  support  of  Judge  Berwick's  a^  udication.— 
Rulway  companies  are  included  ui  the  Bankrupt  Act, 
inasmuch  as  they  are  companies  established  for  tra- 
ding purposes— 7?2?  par/«  Barber  (I  De  Gex,  381); 
Ex  parte  Barber  (1  M'N.  &  G.,  176);  M'Kay  v. 
JRuther/ord  (6  Moore,  Priv.  Conn.  Caa.  413);  Ex 
parte  Morrison  (1  De  Gex,  539)- 

Tbe  Lord  Chakcsllob. — ^This  case  comes  before 
us,  on  a  petition  of  appeal,  from  the  Bagnalstown  and 
Wexford  Bailway  Company,  complaining  of  the  adju- 
dication made  by  Judge  Berwick,  by  which  they  were 
adjudged  bankrupts,  under  the  20  &  21  Vict,  c  60» 
which  was  an  Act  to  consolidate  and  amend  the  laws 
relating  to  bankruptcy  and  insolvency  in  Ireland.  The 
4th  section  of  the  Act  defines  a  joint  stock  company 
to  be  *'  Every  company  or  body  of  persons  associated 
for  any  banking  or  other  commercial  or  trudiug^  pur- 
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poses  IB  Ireiandy  and  incorporated  bj  statute  or  char- 
ter, or  which  derives  any  immnnity  privilege,  or 
power  under  any  Act  of  Parliament,  or  has  been  re- 
gistwed,  either  provbionally  or  completely,  nnder  any 
Act  of  Parliament,  save  as' hereinafter  expressed;  and 
an  oommercial  or  trading  companies,  associations,  and 
partnenhips  In  Ireland,  the  capital  or  profits  of  which 
is  or  are  diTided  into  shares,  and  transferable  withoat 
the  express  consent  of  all  the  partners.**  Now,  nn- 
donbtedlj,  this  company  is  a  company  associated  and 
inoorpomted  by  statute;  and  it  is  a  company,  the  ca- 
pttal  of  which  is  divided  into  shares,  and  transferable 
without  the  express  consent  of  all  the  partners;  pri- 
ma facU,  it  is  so  far  within  the  meaning  of  the  Act; 
and  the  question  is  only  whether  it  falls  within  the 
other  part  of  the  description — whether  it  is  for  com* 
mereial  or  trading  purposes  in  Ireland?  Now,  all 
oommercial  or  trading  companies  partake  of  one  com- 
mon  object;  they  refer  to  anything  that  has  the  em- 
ploymeot  of  money  for  profits.  Profits  in  a  railway 
are  expected  to  be  made  quite  as  well  for  the  convey- 
ance of  passengers  and  of  goods  for  hire  as  by  any 
common  carriers  on  a  canal,  or  on  the  ordinary  roads 
of  the  country;  they,  therefore,  become  common  car- 
riers. And  if  we  look  to  the  subsequent  section,  tho 
90th  seaion  of  tho  same  Act,  we  shall  see  what 
persons  are  liable  to  become  bankrupt.  That  section 
enumerates  **A11  alum  makers,  apothecaries,  auc- 
tioaeers,  bankers,  bleachers,  brokers,  carpenters,  car- 
ria^  and  a  number  of  other  trades  alphabetically 
arranged  '•  shall  be  deemed  to  be  traders  liable  to  be- 
come bankrupt:  Provided  that  no  farmer,  giiuier, 
common  labourer,  or  workman  for  hire,  receiver-gene- 
ral of  the  taxes,  or  member  or  subscriber  to  any  in- 
corporated commercial  or  trading  company  established 
by  or  under  charter  or  Act  of  Parliament  shall  be 
deemed  as  soch  a  trader  liable  to  become  bankrupt." 
Common  carriers  then  are  enumerated  in  this  section 
as  liable  to  be  made' bankrupt;  and,  in  fact  and  in 
law,  railway  companies  are  common  carriers,  and  are 
recognised  as  soch  with  all  the  liabilities  attached  to 
other  carrierb  for  hire;  it  appears  to  me,  therefore, 
that  railway  companies  may  be  looked  on  as  compa- 
nies for  a  trading  purpose  within  the  meaning  of  the 
4th  section  of  the  Irish  Bankrupt  and  Insolvency  Act, 
1857.  No  aathorities  have  been  cited  to  shew  that 
railway  companies  have  not  come  within  this  statute, 
and  that  they  are  not  companies  associated  for  com- 
mercial or  tradug  purposes,  but,  on  the  contrary, 
WKq9  y.  Buthmfard  (6  Moore's  Priv.  Conn.  Gas. 
414)  is  in  pouit  the  other  way.  That  was  a  oontract 
entered  into  by  persona  m  Canada  #ith  the  govem- 
meot  commissioners  to  supply  stone  for  making  a 
canal;  and  it  was  held  that  that  was  a  commeicial 
matter.  There  is  no  difbrence  between  that  case  and 
the  pfeaent,  both  bpeculations  are  for  like  purposes; 
one  for  conatractrng  a  waterway,  and  the  other  a  rail- 
way—one a  way  by  hmd,  the  other  a  way  by  water; 
and  Lord  Campbell  there  says,  p.  425,  that  "  When 
ever  capital  is  to  be  hud  out  on  any  work,  and  a  risk 
rmi  of  profit  or  (pas,  it  is  a  commercial  venture." 
Lwd  Campbell  there  delivered  the  unanimous  opinion 
^th^i^dgfi^^EmparteBarber  (I  M'N.  &  Gord.  176) 
TO  a  caM  npon  the  Winding-Up  Aa  of  1848— the  1 1 
4 12  Vict.  c.  45— where  a  railway  oompany  provi- 


sionally registered  in  1845,  and  which  had  become  abor- 
tive, held  to  be  within  the  provisions  of  the  Joint  Stock 
Companies  Winding-up  Act  of  1848.  The  question  in 
that  case  was  merely  whether  a  company  provisionally  re- 
gistered was  within  the  meaning  cf  the  Act,  and  Lord 
Cottenham  held  it  was;  there,  just  as  in  the  case 
now  under  consideration,  the  company  did  not  carry 
passengers  or  goods  for  hire,  the  contract  was  to  make 
a  railway:  and  his  Lordship  says,  ''  That  even  if  tho 
railwHy  was  made  the  company  might  not  have  used 
it  themselves  for  carrying  goods,  but  merely  for  ena 
bling  other  pei-sons  to  carry  goods.  This,  however, 
would  make  no  difference.  The  petitioner  sets  out  by 
stating  that  the  railway  was  to  be  for  the  carriage  of 
passengers  and  goods;  and  I  do  not  see  that  it  makes 
any  diffi^rence  whether  this  was  to  be  carried  out  in 
one  way  or  another;  whether  by  the  company  acting 
as  carriere  themselves,  or  allowing  others  to  use  their 
railway  for  that  purpose.  The  object  of  the  company 
was  to  make  a  railway,  to  be  used  either  by  them- 
selves or  others,  for  the  carriage  of  persons  or  of 
goods,  to  be  used  for  profit,  either  by  letting  it  or  by 
the  company  acting  as  carriers  themselves.''  At  page 
182  Lord  Cottenham  observes  in  delivering  judgment 
in  the  same  case  (the  question  there,  being  as  here,  whe- 
ther the  company  was  for  commereial  or  trading  purposes) 
as  follows — *'  The  question,  therefore,  really  is,  whe- 
ther this  company,  being  within  th^  Registration  Act, 
is  or  is  not  within  the  meaning  of  the  Act  (the  7  &  8 
Vict  c.  1 1 1,  s.  I,  '  Be  it  enacted,  &c.,  that  if  any  com- 
mercial or  trading  company,  now  or  at  any  time  here- 
after incorporated  by  charter  or  Act  of  Parliament,  or 
any  company  or  body  of  persons  now  or  at  any  time 
hereafter  associated  together  for  any  commerekU  or 
trading  purposes,  &C.,  shall  commit  any  act  which  by 
this  Act  is  to  be  deemed  an  act  of  bankruptcy  on  the 
part  of  any  such  company  or  body,  a  fiat  in  bank- 
ruptcy  may  issue  against  such  company  or  body  by 
the  name  or  style  of  the  said  company  or  body,  upon 
the  petition  of  any  creditor  or  creditors,  &o.).  and  is 
not  a  body  of  persons  associated  for  commercial  or 
trading  purposes?  Now,  nnder  the  bankrupt  laws 
the  word  *  trading'  has  a  fixed  meaning;  but  the 
word  'commercial'  has  a  larger  sense;  and  whe- 
ther I  adopt  the  meaning  given  to  tho  word  given  by 
two  members  of  the  committee  of  the  privy  council  in 
M^Kay  v.  Buiherfordt  or  any  other  meaning,  is  not 
material,  for  it  is  clear  it  is  something  by  which  profit 
is  to  be  obtamed.  If,  instead  of  manufacturing  a 
nulway,  this  company  had  been  formed  for  establish** 
ing  steam-packets,  it  would  clearly  have  been  a  oom« 
meroial  purpose,  a  purpose  out  of  which  profit  was  to 
be  made.  The  speculation  would  have  been  one  hav* 
ing  profit  for  its  object;  and  no  question  can  be  raised 
as  to  the  particular  machinery  oat  of  which  profit  is 
to  be  woited  aa^Donnected  with  the  estabiishment  of 
a  company.  The  word  *  commercial '  has  received 
an  interpretation  in  the  case  before  the  privy  councils 
but  without  the  aid  of  that  authority  I  have  no  doubt 
that  making  a  railway  for  the  carriage  of  persons  and 
goods  is  a  commereial  purpose." — Bright  v.  HutUm 
(3  H.  L.  0.  364)  was  the  case  of  a  projected  railway 
oompany  provisionally  registered;  and  it  was  held  to 
be  within  tho  meaning  of  the  WIndiag-Up  Acta 
whioh  may  be  applied  to  it  if  a  eoort  of  eqnitf  shall 
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think  fit;  that  was  an  oiiinoorporated  association.   The 
only  question  there  was,  whether  an  unincorporated 
company  was  within  the  meaning  of  the  Joint  Stock  i 
Companies'  Winding- Up  Act,    11  <&  12  Vict,  c  45. 
In  England  it  was  held  they  were.     But  it  was  said 
very  boldiy  that  no  case  was  in  the  books  where  in- 
corporated companies  were  included;  but  that  is  ex- 
plainable, for  railways  were  expressly  excluded  from 
the  Winding  Up  Acts  of  1849,  and  therefore  from 
that  time  out  railways  were  excluded  from  the  pur- 
view of  the  Acts.     It  is  said  that  the  bankmpt  laws 
do  not  apply  in  England.    Here,  however  they  do.    I 
can  have  no  doubt  on  my  mind  that  the  company  is  a 
joint  stock  company  for  trading  purposes,  and  trading 
too  as  common  carriers;  and  that  the  petition  of 
bankruptcy  was  rightly  presented  against  this  com- 
pany under  the  Idlst  section  of  the  Irish  Bankrupt 
and  Insolvent  Act.     It  has  been  pressed,  and  with 
considerable  force,  that  incorporated  railway  compa- 
nies are  excepted  from  the  Bankruptcy  and  Insolvency 
Act  (though  not  named  in  snch  exception)  on  the 
grounds  of  public  convenience;   and  further,   that 
there  is  not  a  single  case  in  the  country  that  can  be 
cited  as  a  precedent  for  making  a  railway  company 
bankrupt.    That  remark  is  very  true,  but  the  answer 
thereto  is  very  simple,  that  there  has  not  been  a  single 
bankrupt  railway  company  in  Irehind  up  to  the  mo- 
ment of  the  Bagnalatown  Railway  Company  becoming 
bankrupt.     The  8  &  9  Vict  c.  98  is  repealed  by  sche- 
dule A.  of  the  Irish  Bankrupt  and  Insolvent  Act,  20 
&  21  Vict,  c  60,  passed  in  1867.     This  last-men- 
tioned Act,  however,  while  repealing  the  8  A  9  Vict, 
c  98  is  rather,  as  far  as  regards  joint  stock  compa- 
nies, a  re-casting  or  codification  of  the  laws  relating  to 
joint  stock  companies;  and  under  the  7  &  8  Vict.,  c.  1 1 1, 
which  is  precisely  the  same  in  England  as  the  8  &  9 
Vict,  is  in  Ireland,  railway  companies  have  been  made 
bankrupt — Ex  parts  Barber^  in  ths  inatUr  of  the 
Trmg  Beading  and  Baesintoke  Bailway  Company  (1 
DeGex,  381),  decided  in  1847.   Railway  companies, 
k  is  true,  were  excluded  from  the  operation  of  the 
Winding-Up  Act  of  1849-    Under  20  &  21  Vict, 
cap.  60,   the  Bankmpt  and  Insolvent   Act,   how- 
ever, railway  companies  are  included.     Now,  great 
inconveniences  are  suggested.      It  is  said  that  the 
Bankrupt  Court  is  paralysed  because  the  assignees 
cannot  sell  the  railway;  but  they  can  do  many  other 
things.     They  can  make  calls,  and  pay  creditors,  and 
lease  the  railway  to  the  company  if  they  can  work  it 
er  get  others  to  work  it;  they  can  go  to  Parliament 
to  make  valid  that  particular  sale,   Bnt  it  is  said  then 
that  there  is  an  absolute  law  against  selling  railways; 
and  counsel  for  the  appellants  have  relied  upon  the  9 
ft  10  Vict.  c.  96.     That  Act  contains  no  prohibition 
against  selling  rpiilways  at  all,  except  snch  railways 
as  were  made  that  session  of  Parliaiqpnt.    But  I  can- 
not see  how  the  power  of  selling  or  not  selling  the 
line  afiects  this  case.     I  see  nothing  in  that  point; 
there  are  mavy  things  that  cannot  be  sold^-jE^o;  parte 
Butler  (1  Atk.  210)  is  a  case  to  show  that  a  public 
office  held  by  the  bankrupt,  such  as  marshal  of  the 
city  of  London,  cannot  be  sold.     But  it  is  said  that  the 
bankrupt  code  makes  the  shareholders  unliroitedly  lia- 
iiTe     We  are  pot  called  upon  to  decide  that  pioint. 
The  question  may  arise  hereafter  whether  the  share- 


holders may  be  called  upon  to  pay  more  than  their 
actual  shares.  I  am  of  opinion  that  Judge  Berwick 
was  correct  in  holding  that  railway  companies  are 
included  within  the  20  &  21  Vict.  c.  60. 

The  Lord  Justice  of  Appeal. — I  am  clearly  of 
opinion  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed.  I  have  not  a  doubt  on  my  mind  that 
railway  companies  were  included  within  the  4  th  sec- 
tion of  the  Irish  Bankrupt  Act  I  entirely  agree  with 
the  judgment  of  Judge  Berwick  in  this  case,  as  reported 
in  the  9  Irish  Jurist,  N.S.  239.  No  doubt,  it  b  a  sub- 
ject of  regret  that  there  is  a  dilTerence  between  the  state 
of  the  law  in  England  and  in  Ireland.  However,  I  con- 
cur in  the  judgment  of  my  Lord  Chancellor  as  to  the 
state  of  the  bankrupt  law  in  this  country.  It  is  said  that 
the  Companies*  Act  of  1862  has  repealed  the  Bankrupt 
Act.  It  is  strange  that  if  the  Legi«:latnre  repealed 
that  Act  they  did  not  do  so  by  name;  for  in  1862  I 
find  no  less  than  50  Acts  repealed  by  name.  I  see 
no  code  of  laws  conflicting  with  the  bankmpt  code. 
Well,  it  is  said  that  the  bankmpt  laws  don't  apply  in 
England  to  railways;  here,  however,  they  do  apply. 
I  think  then  that  the  Bankmpt  Court  has  acted  per* 
fectly  right  in  acting  as  it  did.  I  am  of  opinion  that 
this  order  is  right  Let  the  assignees  have  their 
costs  out  of  the  estate. 


Court  of  dueen'0  Senr]^. 

[Reported  by  WlUlam  Woodlock,  Bn-«  BtfrlttnurtJftW.] 

Dkyinb  and  Pkntont  0.  The  Loin)02i  and  'North 
Western  Railway  Compant.— yov.  2,  4;  Dec 
4,  13,  1864. 

Practice^- Costs — Common  Law  Procedure  Act^ 
1853,  s.  243. 

A  summons  and  plaint  contained  two  eountsframed 
in  contract^  for  non-delivery  of  certain  caUle,  It 
also  contained  a  count  for  trover,  and  a  count  for 
detinue  of  cattle.  Defendants  traversed  the  can- 
tracts  alleged  in  the  first  and  second  counts^ 
and  paid  £14  2«.  6d  into  Court  upon  the  other 
two.  Issues  were  taken  on  the  contracts  and 
on  the  sufficiency  of  the  money  paid  into  Court, 
The  jury  found  for  the  plaintiff  m/hwi  one  of  the 
counts  in  coidiuct,  with  £14  Ss,  damages^  but 
found  for  the  defendant  upon  the  issue  as  to  the 
sufficiency  of  the  lodgment  in  Court  HeM,  by 
Lefroy,  C.  Ji,  and  Fitzgerald,  J.,  that  theplaintiff 
was  entitled  to  half  costs  only,  he  having  recovered 
less  than  £20  in  an  action  oj  contract,  and  that  he 
could  not  call  the  mon^  lodged  in  Court  upon  the 
counts  in  tort  in  aid  of  the  sums  recovered  by  ver» 
diet  on  the  ouunts  in  contract 

Held,  by  O'Brien  and  Hayes,  Ji^. that  the  whole  Sum 
mons  and  plaint  shovdd  he  considered  as  oneactu>n\ 
that  that  action  was  not  for  a  wrong  disconnected 
unth  contract,  andy  therefore,  UuU  theplaiHtifhav^ 


THE  IRISH  JURIST. 


27 


ing  recovered  in  aU  over  £20  w<u  entitled  to 


This  was  a  motion  on  behalf  of  the  pl^ntifi&  that  the 
taxing  master  might  be  directed  to  review  the  taxation 
of  the  plaintiff^B  coats,  and  that  be  might  be  directed 
npon  sach  review  to  allow  to  the  plaintifis  fall  costs  in 
place  of  half  costs,  upon  the  ground  that  this  action 
was  not  within  the  dass  of  cases  in  which,  by  the 
243rd  section  of  the  Common  Law  Procednre  Act, 
185d,  half  costs  are  only  to  be  allowed,  and  on  the 
groond  that  the  snm  recovered  by  this  action  was  not 
less  than  £20.    The  circnmstances  under  which  the 
case  came  before  the  Court  were  as  follows: — The 
action  was  brought  by  the  plaintiffs  against  the  defen- 
dants to  recover  damages  for  the  loss  of  certain  cattle. 
The    sommons    and    plaint  contained  four  counts. 
The  first  count  averred  a  delivery  of  twenty-four 
head  of  cattle  to  the  defendants,  a  contract  by  them 
for  certain  hire  to  deliver  the  said  cattle  at  Hunting- 
doD  within  a  reasonable  time  before  a  market,  which 
was  to  be  held  at  St.  Ives,  near  Huntingdon,  and  a 
non-delivery  of  the  cattle  within  snch  time  before  the 
market     The  second  count,  which  was  also  in  con- 
tract, was  for  not  delivering  the  cattle  at  Huntingdon 
within  a  reasonable  time.     The  third  count  was  for 
the  defendants  converting  to  their  own  use  certain 
goods  of  the  plaintiffs,  to  wit,  one  bullock;  and  the 
fourth  for  the  defendants  detaining  certain  goods  of 
the  plaintilBs,  to  wit,  one  bullock.    The  defendants 
pleaded  to  the  first  two  counts  traversing  the  contracts 
alleged  in  them  respectively.     To  the  last  two  counts 
they  paid  a  sum  of  £14  2s.  6d.  into  Court,  alleging 
that  the  plaintifib  had  not  suffered  any  greater  da- 
mage.    The  case  went  to  trial  upon  issues  as  to  the 
existence  of  the  contracts,  and  the  sufficiency  of  the 
money  paid  into  Court.     The  trial  was  had  upon  the 
22nd  June,  1864,  before  the  Lord  Chief  Justice  of 
the  Queen's  Bench.     The  findings  of  the  jury  appear 
from  the  poetea,  which,  npon  that  matter  was  as  fol- 
lows:—  **  The  jurors,  &C.,  upon  their  oaths,  say  and 
find  as  to  the  first  issue,  that  the  bnllocks  in  first 
c.-.unt  mentioned  were  not  delivered  or  received  by  the 
defendants  upon  the  terms  aud  additions  In  said  first 
count  mentioned,  and  that  the  bullock  in  second  count 
mentioned  were  delivered  and  received  by  the  defen- 
dants npon  the  terms  and  conditions  in  said  second 
cuunt  mentioned.     Secondly,  that  the  bullocks  were 
dehvered  at  Huntingdon  a  reasonable  time  before  the 
market  in  first  count  mentioned ;  thirdly,  that  the  said 
bullocks  were  not  delivered  by  defendants  at  Hunting- 
don within  a  reasonable  time;  and  fourthly,  that  the 
sum  of  £14  2s.  6d.  brought  into  Court  by  defendants 
is  sufficient  to  satisfy  the  plaintiffs'  claim  in  respect  of 
the  causes   of  action   in  third    and   fourth   counts 
c  fUtaiued,  aud  they  assess  the  damages  of  the  said 
plaintiffs  to  the  sum  of  £14  5s.,  in  addition  to  the 
«Dm   lodged  in  Court,  and  for  their  expenses  and 
Costs  the  snm  of  sixpence  sterling,  wherefore,"  &c 
Judgment   was   accordingly   marked   by   the  plain- 
tifis  for  the  snm   of  £14  5s.,  in  addition  to  the 
Mmof  £14  2d.  6d.  brought  into  Court,  and  costs. 
The  taxing  master,  in  taxing  the  plaintiff's  costs,  re- 
fused to  allow  them  more  than  half  costs,  upon  the 
grottud  that  the  sum  recovered  by  them  by  their  ver- 


his  diet,  aud  which  was  in  respect  of  the  counts  in  con- 
tract, was  under  £20,  while  the  finding  as  to  the  suf- 
ficiency of  the  snm  brought  into  Court  upon  the  two 
last  counts  was  against  them.  From  this  ruling  the 
present  appeal  was  brought. 

O^DonneU,  Q.C.,  and  PaUes^  in  support  of  the  mo- 
tion.— We  are  entitled  to  full  costs.     We  have  reco- 
vered more  than  £20  in  this  action,  which  is  not  one 
disconnected  with  contract  within  the  meaning  of  sect. 
243  of  the  Common  Law  Procedure  Act,   1853.-^ 
O'Rorke  v.  McDonnell  (13  Ir.  C.  L.  Rep.,  App.  viiL) 
Money  paid  into  Court  is  to  be  treated  as  money  re- 
covered in  the  action.— iJu^^M  v.  Ouinness  (4  Ir.  C 
L.  Rep.  314);  Parr  y.  LiUiecrap  (1  H.  &  Colts.  615). 
Serjeant  Armstrong  and  Boyd^  contra. — The  first 
count  is  in  contract,  and  the  jury  have  found  for  na 
npon  that     The  second  is  also  in  contract,  and  upon 
that  the  jury  have  found  for  the  plaintiff,  with  £14 
5s.  damages.    The  jury  have  also  found  that  the  sum 
paid  into  Conrt  npon  the  remaining  counts  was  suffi- 
cient.    Under  those  circumstances  the  plaintiff  has 
recovered,  in  an  action  of  contract  a  snm  under  £20, 
and  is  therefore  entitled  only  to  half  costs.     0*Rorke 
y.  H'Donneli  was  the  case  of  a  tender  before  action, 
and  the  sum  found  by  the  jury  was  upon  the  same 
cause  of  action  as  the  money  which  had  been  tendered. 
Hughes  v.  Guinness  was  a  case  of  lodgment  in  Conrt 
merely.   Can  it  be  said  that  the  plaintiff  has  recovered 
moro  than  £20  in  an  action  of  contract,  where  the  two 
sums  which  make  up  the  £20  were  recovered  on  dif- 
ferent counts,  one  set  being  in  contract,  and  the  other 
in  tort?     IHatfes,  J".— Whatever  the  form  of  action 
was,  still  it  was  a  matter  connected  with  contract. 
The  animal  was  delivered  to  you ;  how  can  it  be  said 
that  the  whole  snm  was  not  recovered  in  an  action 
founded  on  contract?]     Blackmore  v.  Higgs  (10  Jur. 
N.  S.,  703;  8.  c  15  C.  B.,  N.  S.,  790).      We  have 
here  counts  in  contract  and  counts  in  tort  quite  dis- 
connected with  each  other,  and  they  must  be  looked 
upon  as  totaUy  distinct  causes  of  action.     It  is  only 
upon  the  second  count  in  contract  that  the  plaintiff 
has  recovered,  and  all  that  he  has  recovered  upon  that 
is  £  1 4  5s.     The  counts  must  be  treated  for  the  pur- 
pose of  costs  as  different  actions,  and  the  action  of 
tort  is  found  against  the  plaintiff.     [^O'Brienj  J, — 
Suppose  there  ivas  no  money  paid  into  Court,  aud 
that  £17   were   recovered   on   the  counts   in  con- 
tract, and  £4  on  the  counts  in  tort;  what  do  you  say 
would  be  the  result?     Would  the  plaintiff  be  entitled 
to  full  costs,  or  only  half  costs?]     If  we  are  able  to 
shew  that  the  two  sets  of  counts  apply  to  two  differ- 
ent causes  of  action,  we  are  entitled  to  have  the  ruling 
of  the  taxing-master  upheld.   The  prayer  for  judgment 
shows  that  the  causes  of  action  are  different.  There  are 
distinct  prayers  for  judgment,  and  that  must  be  so,  as 
one  of  the  counts  is  in  detinue,  In   which  case  the 
prayer  is  for  a  return  of  the  goods.    The  observations 
of  Erie,  C.  J.,  in  Blackmore  v  Higgs  are  most  impor- 
tant.    He  says,  *'  I  take  the  true  rule  to  be  this— . 
that,  where  there  are  two  causes  of  actiou  disclosed  by 
the  declaration,  and  a  distinct  line  of  pleading  appli- 
cable to  each,  the  two  are,  for  the  purooses  of  costs, 
to  be  treated  as  being  as  distinct  as  If  there  had  been 
two  separate  actions. **     Even  though  the  counts  here 
were  different  conuts  in  contract,  and  there  was  no 
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count  in  tort,  the  plaintiff  would  onlj  be  entitled  to 
half  costs.  In  O^Harke  y.  M'DonneU^  Fitzgerald,  J., 
lays  down  the  same  proposition  as  Erie,  C.  J.  The 
count  in  detinue  is  not  an  action  for  a  wrong. — Danby 
V.  Lamb  (lie.  B.,  N.  S.,  423). 

Pallea  in  reply. — Some  sections  of  the  Common 
Law  Procedure  Act  are  important  upon  this  question. 
Section  60  regulates  the  mode  in  which  the  costs  are 
to  be  borne  by  either  party  as  to  distinct  issues.  Sec 
78  is  as  to  where  the  plaintiff  disputes  the  sufficiency 
of  the  lodgment  in  Court.  The  rate  of  costs  is  the 
only  matter  which  is  dealt  with  by  s.  243.  Primd 
Jade  all  costs  are  to  be  taxed  according  to  the  rate 
given  in  the  schedule  to  the  Act  There  are  two 
exceptions  to  tliis — first,  an  action  of  contract  where 
£20  has  not  been  recovered ;  and,  secondly,  an  action 
independent  of  contract  in  which  upwards  of  £5  has 
sot  been  recov  ered«  My  general  right  to  costs  is 
given  by  the  ea^'lier  part  of  the  section,  and  it  lies 
upon  the  other  side  to  shew  that  the  case  comes  within 
either  of  the  exceptions.  I  am  willing  to  concede  that 
this  is  neither  an  action  of  contract,  nor  an  action  dia* 
connected  with  contract,  and  therefore  that  it  does  not 
come  within  the  section  at  all  But,  taking  it  other- 
wise, if  it  is  an  action  of  contract,  we  have  recovered 
in  all  upwards  of  £20 ;  if  it  is  an  action  of  tort  dis- 
connected with  contract,  we  have  recovered  more  than 
£5*  The  argument  on  the  other  side  is,  that  this  is 
an  action  partly  in  contract,  and  partly  in  tort,  and 
that  we  are  obliged  to  shew  that  we  recovered  both 
£20  in  contract  and  £5  in  tort.  To  support  that 
argument  it  is  necessary  to  introduce  two  words  into 
the  243rd  section,  and  read  *'  cause  of  action  '*  in- 
stead of  "  action."  The  provisions  of  the  earlier  sec- 
tions of  the  statute  allow  different  causes  of  action  to 
be  joined.  [Fitzgerald^  Jl — ^Yes,  but  not  in  one 
•*  action,"  but  in  one  '*  summons  and  plaint."]  Sec- 
tions 6,  6,  8,  and  51  of  the  Act  must  be  attended  to. 
In  section  243  the  word  ^*  action  "  must  be  taken  to 
mean  all  the  causes  of  action  together  that  are  in 
eluded  in  the  same  summons  and  plaint  The  result 
of  holding  otherwise  may  be  thus  shewn.  Suppose  a 
man  brings  an  action  to  recover  several  gales  of  rent, 
each  gale  being  under  £20.  Each  gale  constitutes  a 
separnte  cause  of  action;  yet,  could  it  be  said  that  the 
plaintiff  would  be  entitled  to  half  costs  only,  because 
on  each  gale  he  had  recovered  less  than  £20  ? 
[  O^BrteUj  J, — A  better  illustration  would  be  an  ac- 
tion brought  upon  several  promissory  notes,  for,  in 
the  case  which  you  put,  it  might  be  said  that  all  the 
gales  of  rent  constitute  but  one  debt.]  The  observa- 
tions of  Erie,  C.  J.  must  be  taken  secundum  eubjectum 
materiam.  He  never  intended  to  lay  down  the  rule 
which  has  been  contended  for. 

December  13. — ^^itzqebald,  J. — This  case  came 
before  us  in  the  month  of  November  on  a  motion  on 
the  part  of  the  plaintiffs  for  a  review  of  the  taxation 
of  the  costs  in  the  case.  The  officer  on  the  taxation 
had  allowed  the  plaintiff  costs  only  on  the  reduced 
scale,  and  the  plaintiff  contended  that  he  was  entitled 
to  the  costs  on  the  full  scale.  The  plaint  contained 
four  counts  :  the  first  two  were  in  conti-act,  alleging 
the  delivery  of  twenty  four  head  of  cattle  to  the  de- 
fendant to  be  delivered  at  Huntingdon  and  a  non- 
delivery.    In  addition  it  contained  two  counts  in  tort. 


The  third  count  was  in  trover;  the  fourth  was  in 
detinue.  From  the  judge's  notes  at  the  trial  it  ap- 
peared that  there  was  no  evidence  given  in  respect  of 
the  third  and  fourth  counts.  So  we  can  only  take 
the  character  of  the  action  from  the  plunt  itselC  It 
appears,  therefore,  that  the  action  embraces  two  sets 
of  causes  of  action-— contract  and  tort  It  remaina 
to  consider  whether  the  third  and  fourth  are  discon- 
nected with  contract ;  but  in  the  absence  of  evidence 
to  shew  that  the  wrong  complained  of  was  eonnected 
with  contract,  we  must  take  it  to  be  disconnected 
with  it  The  defendants  pleaded  to  the  first  and 
second  counts  denying  their  liability,  and  to  the  third 
and  fourth  counts,  treating  them  as  one  cause  of  ac- 
tion which  they  were,  they  paid  into  Court  the  sum 
of  £14.  The  plaintiff  took  issue  on  the  first  and 
second  counts,  and  the  trial  proceeded  on  that  issne. 
In  reference  to  the  third  and  fourth  counts,  the  plain- 
tiff took  issne  as  to  the  sufficiency  of  the  sum  paid  into 
Court,  but  at  the  trial  no  evidence  was  given  as  to 
those  counts,  the  plaintiff  thus  admitting  that  the 
sum  was  sufficient.  On  the  first  and  second  counts 
the  defendant  had  a  verdict,  which  entitles  him  to 
the  costs  of  the  cause  on  those  counts.  The  question 
raised  for  us  arises  under  the  243rd  section  of  the 
Common  Law  Procedure  Act;  and  that  section  after 
giving  the  plaintiff  a  right  to  the  costs  mentioned  in 
the  schedule  to  the  Act,  provides  thus : — **  Provided 
always,  that  in  case  the  plaintiff  in  any  action  of 
contract  (except  for  breach  of  promise  of  marriage) 
shall  recover,  exclusi\e  of  costs,  less  than  £20,  or 
in  any  action  for  any  wrong  or  injury  disconnected 
with  contract  (except  replevin,  or  for  slander,  libel, 
malicious  prosecution,  seduction  or  criminal  conyersa- 
tion),  a  sum  not  exceeding  £5 ;  the  plaintiff  in  any 
such  action  shall  be  entitled  to  no  more  than  one-half 
of  the  ordinary  costs."  The  officer  in  taxing  the 
costs  of  the  plaintiff,  having  a  judgment  on  the  first 
two  counts,  and  the  defendant  having  a  judg- 
ment on  the  last  two  counts,  allowed  the  pluntiff 
but  half  th3  costs  of  the  firot  and  second  counts, 
because  the  verdict  on  those  counts  was  about 
£14  22s.  In  the  course  of  the  discussion  on  the  mo- 
tion, which  motion,  I  may  observe,  is  not  of  much 
importance,  t»  it  is  not  likely  that  we  shall  haveagaiu 
such  a  complication  of  costs — the  plaintiff's  argument 
was,  that  his  title  to  the  costs  was  independent  of  the 
Common  Law  Procedure  Aqt  altogether,  and  that  it 
lay  on  the  defendant  to  bring  the  case  within  the 
24  3rd  section.  It  seems  to  me  that  the  argument  on 
that  was  fallacious  and  unfounded,  because  on  refer- 
ring to  the  schedule  to  the  Act,  it  wiU  be  found  that 
the  statutes  on  which  the  right  to  costs  rested  for- 
merly have  been  repealed ;  and  it  will  be  seen  that  it 
is  in  fact  under  the  Common  Law  Procedure  Act,  and 
the  rules  which  the  Court  makes  under  it,  that  the 
plaintiff  has  any  right  to  his  costs.  It  is  not  neces- 
sary to  refer  to  any  authorities,  save  very  shortly,  be- 
cause it  appears  that  the  words  '*  shall  recover "  in 
the  243rd  section  have  received  a  large  interpretation, 
and  in  Hughes  v.  Otnnness  so  large  an  interpretation 
as  that  they  mean  not  ''recover  by  verdict,"  but 
«'  recover  in  the  action."  In  Hughes  v.  Ouinness  issne 
was  taken  as  to  the  sufficiency  of  the  sum  brought 
into  Court,  and  the  sum   recovered  by  the  verdict, 
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when  added  to  the  sora  brongbt  into  Coart,  brongbt 
the  aom  obtained  by  means  of  the  action  beyond  £20. 
The  Goort  of  Common  Pleas  held  that  the  plaintiff 
was  entitled  to  add  the  two  snms  together,  and  from 
that  decision  I  am  not  disposed  to  dissent.     Another 
ease  referred  to  was  Parr  t.  LUUecrap.     There  a 
defendant  paid  money  into  Court,  which  the  plaintiff 
took  ont  in  satisfaction  of  his  demand.     And  it  was 
eoDtended  that  the  plaintiff  was  entitled  to  no  costs  as 
haviog  recovered  nothing  by  the  action,  bnt  the  Court 
thoe  pnt  a  aimOar  mterpretation  on  the  statute  before 
them,  to  that  pot  on  the  Common  Law  Procedore  Act 
by  the  Coart  of  Common  Pleas  in  this  conntry,  and 
said  that  he  had  obtuned  the  sum  by  means  of  the 
sctioQ,  by  compelling  the  defendant  to  pay  the  money 
ioto  Coart,  and  that  he  was,  therefore,  entitled  to  his 
full  costs.    I  am  not  aware  that  a  case  similar  to  the 
present  has  been  the  snbject  of  dedsion,  and  it  will  be 
obsenred  that  on  the  &ets  which  I  have  stated  there 
is  eonsiderable  pecnliarity  in  the  present  case.    It  will 
be  necessary  to  refer  to  some  other  sections  in  order 
that  the  gronnd  of  my  judgment  may  be  anderstood. 
By  the  54th  section  it  is  provided,  that  '*  canses  of 
letion,  of  whatever  kind  (except  in  ejectment)  may  be 
joined  together  in  the  same  summons  and  plaint.'' 
The  language  is  peculiar:  the  words  are,  '*  canses  of 
scUon  may  be  joined."    In  other  words,  the  sum- 
BOOS  and  pUdnt  may  embrace  dissimilar  actions.  That 
eodd  not  be  done  before;  and  the  plaintiff  avails  him« 
self  of  that  privilege  in  the  present  case  to  include  two 
different  actions  in  his  summons  and  plaint.    The 
76th  section  enables  a  party   to  pay  money  into 
(jwxi  in    a    larger   way  than  was  allowed  pre- 
Tioosiy,    and    he    is    allowed    to    pay    in    money 
in  actions  of  tort     Other  sections  make  provision  for 
his  drawing  the  money  out.    The  78th  section  pro- 
vides that  *«  in  case  the  plaintiff  declines  to  accept  the 
som  paid  into  Coart  to  satisfy  the  claim  of  the  plaintiff 
io  respect  of  the  matter  to  which  the  plea  is  pleaded, 
the  sofficiency  of  the  payment  shall  be  tried  upon  the 
i^Qe  raised  for  that  purpose  by  the  said  defence;  and 
in  case  of  soch  issue  being  found  for  the  defendant, 
the  defendant  shall  be  entitled  to  judgment  and  his 
costs  of  suit."     And  that  section  exactly  applies  to 
the  present  case  as  the  issne  joined  is  as  to  the  suffi- 
ciency of  the  payment  into  Court.    No  evidence  being 
given  as  to  iu  insufficiency,  and  the  plaintiff  admit- 
ting ito  sufficiency,  the  defendant  had  his  verdict  on 
that  issue,  and  is  so  fiur  entitled  to  his  costs  of  suit; 
fio  we  ha?e  the  third  and  fourth  counts  ont  of  consi- 
^ration,  except  so  far  as  I  shall  point  out.     The  de- 
n^t  bdng  thus  entitled  to  judgment  and  full  costs, 
ue  plaintiff  contends  that,  though  m  this  action  he 
^  reeovered  less  than  £20  in  an  action  of  contract, 
w  can  call  in  aid  the  other  sum,  and  by  adding  the 
J^saais  together,  so  as  to  reach  the  sum  of  £20,  he 
wmes  entitled  io  the  fnll  codts  of  the  action;  that 
».  he  contends  that  he  has  recovered  £14  58.  under 
one  set  of  counts,  and  £14  2s.  6d.  under  the  other, 
ttd  that  adding  the  two  together  he  is  entitled  to  full 
««s.    U  seems  to  me  that  he  cannot  be  permitted 
^  this.    There  are  two  actions— one  of  contract, 
»M  the  other  of  tort  disconnected  with  contract;  and 
^^  are  not  to  be  considered  the  less  two  actions  be* 
c^uie  they  are  comprised  in  the  same  summons  and 


plaint.     In  the  action  of  contract  the  plaintiff  has  re- 
covered less  than  £20.  In  the  other  there  is  judgment 
against  him,  and  he  is  liable  to  the  defendant's  costs; 
and  it  would  be  strange  if»  being  so  liable  in  one  ac- 
tion  to  costs,  he  would  be  entitled  to  add  the  sum  re- 
covered in  that  action  to  the  other.     I  am  of  opinion 
that  he  has  no  such  right    Cases  were  pnt  in  the 
coarse  of  the  argument  of  several  canses  of  action 
being  joined  together;  and  this  was  pnt  among  others 
— supposing  in  an  action  of  contract  several  causes  of 
action  were  joined,  as  five  promissory  notes,  and  the 
plaintiff  got  a  verdict  on  fonr  of  thom,  would  he  be 
entitled  to  costs?    I  think  he  would,  because  there 
he  had  recovered  on  an  action  of  contract.  But  the  dis- 
tinction here  is  that  the  plaintiff  is  bound  to  shew  us 
that  he  has  recovered  in  an  action  of  contract  a  sum 
exceeding  £20.     He  has  failed  to  do  so;  and  he  can- 
not be  permitted  to  add  a  sum  recovered  in  a  totally 
different  action  though  included  in  the  same  summons 
and  plaint     I  think  therefore  that  the  judgment  of 
the  officer  was  right. 

Hates,  J. — ^The  defendants  here  entered  into  a 
contract  for  the  carriage  and  delivery  of  certain  cattle 
belonging  to  the  plaintiffs.    The  cattle  were  shipped 
and  not  duly  delivered.     It  appeared  also  that  ano- 
ther beast  was  injured  on  the  premises  of  the  defen- 
dant, and  in  this  state  of  things  the  plaintiff  issued 
his  summons  and  plidnt  which  contained  four  counts. 
In  the  first  two  he  claimed  £50  as  compensation  for 
the  non  delivery  of  his  cattle  according  to  the  con- 
tract of  the  defendants,  and  by  the  last  two  he  claimed 
£20.     These  last  two  counts  were  framed,  one  in 
trover  and  the  other  in  detinue,  and  disclosed  a  cause 
of  action  totally  distinct  from  the  first  two.    The  dc 
fendants  paid  Jgl4  2s.  6d.  into  Coart  on  the  second 
two  counts;  and  that  not  having  been  taken  out,  the 
cause  went  down  with  issues  as  to  the  contract  and  as 
to  the  sufficiency  of  payment.     The  jury  found  that 
the  payment  was  sufficient,  bnt  that  the  plaintiffs 
were  entitled  to  £14  5s.  as  compensation  for  the  non- 
dehvery.    The  taxing  master  has  held  that  under  the 
243rd  section  the  plaintiffii  are  only  entitled  to  half 
costs,  whereas  the  plaintiffs  insist  that  they  are  enti- 
tled to  full  costs.     In  this  latter  view  I  concur.    The 
plaintiff,  as  it  now  appears,  had  two  well-founded 
causes  of  action,  and  ho  joined  them  in  one  form  ol 
suit,  making  his  demand  amount  to  £28  7s.  6d. 
That  action  not  being  one  disconnected  with  contract 
in  the  language  of  the  statute  must  be  referred  to  the 
other  alternative  and  be  treated  as  an  action  of  con- 
tract.   The  plaintiff  has  then  recovered  more  than 
£20  in  this  action,  made  up  of  the  two  causes,  as  he 
has  recovered  £14  5s.  by  verdict,  and  £14  2s.  6d. 
by  the  defendant's  own  admission.    No  doubt,  the 
plaintiffs  have  unwisely  pushed  the  case  to  trial,  but 
that  trial  was  not  had  for  the  purpose  of  ascertaining 
whether  the  plaintiff  was  entitled  to  compensation  for 
the  loss  of  the  animal,  but  whether  the  compensation 
was  sufficient.    The  verdict  on  that  does  not  prevent 
the  soundness  of  the  cause  of  action,  but  impliedly 
says  that  the  pliuntiffs  are  entitled  to  the  sum  paid  in 
bnt  not  to  more.     It  appears  to  me,  therefore,  that 
the  plaintiffii  are  entitled  to  the  ordinary  costs,  subject 
to  deduction  of  the  costs  of  the  issue  as  to  the  suffi- 
ciency of  the  sum  paid  in.     My  bruthur  Fitsgeraid 
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said  there  was  no  evidence  as  to  any  injury  being 
done  to  the  animal.  There  is  some  conrosion  as  to 
that,  bat  it  is  of  little  importance^  and  I  have  taken 
it  as  it  seemed  best  to  me. 

O'Bkikn,  J — In  this  case  I  agree  with  my  brother 
Hayes  in  opinion  that  the  plaintiff  is  entitled  to  full 
costs.  Independently  of  the  provisions  in  this  24drd 
section, — by  the  provisions  I  mean  the  conclnding 
part  of  the  section  which  says  that  in  certain  cases  he 
shall  only  recover  half  uosts. — independently  of  that 
the  plaintiff  is  entitled  to  full  costs,  because  tfaon^h 
the  former  Acts  are  repealed  by  the  24drd  section,  it 
gives  fall  costs  in  the  first  part  of  it,  and  then  con- 
tains a  proviso  for  half  costs.  Therefore,  whether 
the  right  of  the  plaintiff  be  considered  as  existing  in- 
dependently of  the  Act,  and  this  provision  introduced 
for  the  first  time,  or  be  considered  as  derived  by  this 
section,  in  either  case  the  plaintiff  is  entitled  to  fall 
costs  unless  the  defendant  can  shew  it  is  within  the 
proviso  at  the  end  of  the  section.  I  think  it  farther 
immaterial  to  consider  how  far  the  old  sections  are 
repealed  or  not.  Well,  does  the  present  case  come 
within  this  latter  provbo?  Now,  there  are  two  or 
three  points  established  by  anthority,  and  as  to  which 
there  is  no  dispnte.  One  is,  that  money  lodged  in 
Court  is  to  be  considered  as  part  of  the  money  reco- 
vered in  the  action  in  estimating  the  amount  that  the 
plaintifi  ultimately  ixcovered  in  regard  to  the  ques- 
tion of  costs.  So  that  we  ai-e  to  consider  the  £  1 4 
lodged  in  Court  on  the  third  and  fourth  counts  as  part 
of  the  money  recovered  in  tbe  action,  and,  as  my  bro- 
ther Hayes  has  said,  that  £14  added  to  the  sum  given 
by  the  verdict  would  amount  to  a  sum  exceeding  the 
utmost  li.'nit  prescribed  by  the  Act  Well,  if  that  be 
the  case,  what  is  there  in  the  pieseut  instance  to 
authorize  as,  because  that  sum  was  made  np  of  two 
caases  of  action,  to  say  that  the  plaintiff  should  not 
therefore  get  his  full  costs.  Now,  I  omit  for  the  pre- 
sent any  consideration  of  the  question  whether  one  of 
these  counts  being  iu  detinue,  it  may  be  considered  as 
Mu  action  for  a  wrong  unconnected  with  contract  alto- 
gether. In  Danley  v.  Lan^  (11  C.B.,  N.S.)  it  was 
I  eld  that  the  34th  section  of  the  English  Act,  which 
empowers  the  judge  to  certify  to  deprive  the  phiintiff 
of  costs  where  he  recovers  less  than  £5  does  not  ap- 
ply to  actions  of  detinoe.  It  is  true  that  the  sche- 
dales  to  the  Common  Law  Procedare  Acts,  in  giving 
forms  of  pleadings,  deals  with  the  case  of  detinne  as 
if  it  was  an  action  for  a  wrong ;  bat  if  it  were  neces- 
sary to  decide  that  question  I  should  require  to  be 
further  satii$fied  that  the  action  was  one  of  wrong,  al- 
together disconnected  with  contract.  If  it  was  we 
would  have  this  case,  that  in  an  action  really  grounded 
on  contract  the  plaintiff  has  recovered  £28.  It  is 
said  that  the  plaintiff  has  gone  down  to  trial  and  has 
filled;  and  if  so,  that  bears  its  penalty  with  it  as  the 
costs  of  those  issoes  woald  be  against  him ;  but  if  de- 
tinue is  an  action  of  wrong  not  disconnected  with  con- 
tract, then  he  would  not  come  within  the  provision. 
Suppose  the  two  caases  of  action  altogether  distinct, 
and  supposing  the  first  cause  of  action  on  which  he 
has  recovered  £14  by  verdict  to  be  an  action  of  con- 
tract, and  the  other  altogether  a  canse  of  action  in 
torty  I  ask  again,  what  is  there  to  aathoriae  us  to  in- 
sert in  this  proviso  words  that  aie  not  in  the  Act  of 


Parliament;  and  I  can    well  onderstand  why  thai 
should  not  have  been  done  by  the  Legislature-    The 
firpt  time  the  Common  Law  Procedure  Act  gives  the 
right  to  incorporate  several  caases  of  action  in  one 
summons  and  plaint.    It  appears  to  me  to  be  a  strong 
thing  to  say  that  because  the  words  "  cause  of  action  '* 
are  used  in  the  54th  section,  therefore  in  considering 
the  words  of  the  243rd  section  we  shonld  consider 
the  action  as  wholly  dbtinct.    Mr.  Palles  referred  as 
to  words  in  the  Act  which  bear,  I  think,  a  cootrmrj 
construction.     Section  6  speaks  of  special  forms  of 
personal  actions  not  being  necessary,  and  then  sectioii 
6  says  that  *'  the  right  to  recover  any  debt  or  da- 
mages or  personal  chattel,  in  respect  of  any  matter  of 
contract  or  of  tort,  or  taking  or  detention,  which 
might  have  been  heretofore  the  subject  of  any  action 
of  debt,  covenant,  assumpsit,  account,  trespass,  tres- 
pass on  the  case,  trover,  replevin,  or  detinue,  shall 
and  may  be  enforced  in  an  action  to  be  called  a  *'  per- 
sonal actioii."    The  8th  section  also  was  referred  to. 
I  look  upon  this  as  being  one  action  partly  foonded 
on  contract  and  partly  upon  tort    Well,  the  reading 
that  would  be  pat  on  the  243rd  section  woold  be, 
that  in  case  in  any  action  in  contract  founded  solely 
on  contract,  the  plaintiff  recovers  less  than  £20  he  is 
to  be  deprived  of  his  costs.     Bat  this  is  an  action  for 
both  together,  and  if  it  does  not  come  within  that 
provision  there  is  nothing  to  deprive  the  plaintiff  of 
his  costs;  and  it  is  for  the  defendant  to  satisfy  ns 
that  the  plaintiff  has  been  so  deprived.     There  is  this 
fallacy  also— -1  will  not  put  the  case  of  notes;  hot 
suppose  the  case  of  a  party  having  a  caase  of  action 
in  contract  under  £20,  and  a  canse  of  action  in  tort« 
I  under  which  he  recovers  less  than  £6^  if  he  were  to 
I  bring  several  actions  it  would  be  considered  a  very 
harsh  proceeding,  and  he  would  get  only  half  costs* 
I  Bnt  to  avoid  that  he  nnites  the  caases  of  action  toge- 
I  ther;  and  though  he  recovers  on  the  contract  counts 
less  than  £20,  yet  on  the  whole  he  recovers  more 
than  j£20.  He  recovers  more  than  £5  on  the  coanta  io 
tort,  and  I  cannot  understand  why  we  should  interpolate 
words  into  the  Act  and  read  ''  in  case  the  plaintiff,  in 
any  action  of  contract,  so  far  as  his  action  is  grounded 
upon  contract^  shall  recover  less  than  £20."    There 
is  this  difficulty,  that  he  has  recovered  a  sum  of  more 
than  £5.     It  was  suggested  that  it  would  be  in  the 
power  of  a  plaintiff  to  avoid  the  Act  of  Parliament 
by  joining  several  caases  of  action.    Well,  I  confess 
I  think  it  would  be  desirable  for  a  defendant  to  have 
one  action  only  rather  than  to  have  several  actions,  in 
each  of  which  he  would  have  to  bear  all  his  own  costs 
and  pay  half  the  plaintiff's.     But  the  question  of  get- 
ting rid  of  the  Act  of  Pariiamcnt  was  suggested  by  a 
case  in  which  1  think  we  were  perfectly  right,  namely, 
that  where  there  was  one  cause  of  action  against  an 
attorney,  and  where  in  that  case  the  plaintiff  framed 
his  action  as  in  tort  and  recovered  less  than  £20, 
there  we  held  that  the  action  was  not  for  a  wrong 
disconnected  with  contract,  because  the  foundation  of 
the  action  is  on  the  implied  contract;  and  there  we 
held  also  that  the  plaintiff  could  not  by  altering  the 
form  of  proceediug  entitle  himself  to  full  costs.     On 
these  grounds  I  have  come  to  the  conclusion  tl  at  tbe 
plaintiff  is  entitled  to  full  costs. 

Lefrot,  C.J.— In  this  case  I  agree  with  my  bra* 
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tber  Fitsgerald.     He  has  adverted  to  the  aathorities, 
and  therefore  1  shall  not  occnpj  time  bj  farther  ad- 
rcrtiDg  to  them;  hot  I  think  on  principle,  and  look- 
wg  to  the  object  of  the  distinction  taken  by  the 
Legislatnre,    that    we    are    bound    to    go    to  the 
objects  of  the  Act  in  making  the  distinction  as  to 
cosu  where  the  partj  recovers  less  than  a  cei-tain 
snm.     The  policy  of  this  new  legislation,  and  cer- 
tainl?  it  was  at  least  one  of  its  most  beneficial  poll- 
oc8,'was  to  diminish  the  costs  of  litigation,  and  to 
hold  oot  the  Inducement  also  to  parties  to  sae  in  the 
inferior  conrts,  where  the  parties  oonld  have  their 
rights  decided  on  at'mnch  less  expense  than  in  the 
soperior  oovrts.     I  would  also  farther  add  that  there 
was  great  good  sense  and  policy  in  making  the  party 
phuotiff  sofler  whose  right  to  cosU  against  the  defen- 
dant was  a  mere  legislative  right,  for  it  is  by  stotnte 
that  the  plaintiff  is  entitled  to  get  costs  against  the 
detodant;  and  he  gets  them  In  the  ordinary  manner, 
by  the  jury  finding,  according  to  the  statute,  sixpence 
costs;  for  the  sUtiite  is,  that  the  party  plaintiff  shall 
recover  no  costs  unless  the  jury  gives  costs  as  well  as 
dami^ea,  and  the  plmntiff  gets  them  under  the  name 
of  costs  so  as  to  cover  all  his  costs  m  the  cause.  Now 
the  sutnte  which  reduces  the  plaintiff's  right  to  costs 
once  he  does  not  recover  above  a  certfun  sum,  is  an 
Act  made  for  the  ease  and  advantage  of  the  defen- 
dant; and  so  it  does  operate,  for  if  the  plaintiff  has 
an  hidocement  by  being  able  to  look  forward  to  get- 
ting his  full  costs  to  sue  in  a  superior  court,  the  very 
threat  of  an  action  may  compel  the  defendant  to  yield 
to  a  claim.    The  threat  of  an  action  in  the  superior 
courts  and  the  consequences  following  that,  that  a 
party  is  entitled  to  his  full  costs,  b  very  often  a  per 
snauve  way  of  obliging  a  defendant  to  yield  to  an  unjust 
daim,  and  therefore  the  Legislature  have  made  a  dis- 
tinction which  it  ought  not  to  be  in  the  power  of  a 
partv  to  defeat,  by  avoiding  the  law  which  makes  a 
distinction  between  costs  in  tort  and  costs  in  contract, 
by  joining  and  mixing  up  several  matters  so  as  to 
entitle  him  by  joining  the  two  together  to  put  bim- 
eelf  in  a  position  which  he  would  not  be  in  if  he  rested 
his  claim  upon  matter  of  contract  alone.     Here  the 
party  is  not  put  to  the  election  which  he  ought  to  be 
put  to,  and  which  the  Legislature  holds  out  an  encou- 
tagement  to  him  to  avail  himself  of^ — ^namely,  of  his 
remedy  in  an  inferior  court,  by  holding  out  the  disad- 
vantage of  losing  half  his  costs  if  he  brings  into  a 
superior  court  that  which  could  be  adequately  tried  in 
an  infinrior  one,  and  therefore  he  cannot  bring  two  ac- 
tions, and  out  of  the  two  to  make  an  amount  reco- 
vered in  the  action  so  as  to  carry  him  out  of  the  pe- 
nalty of  not'  recovering  a  certain  sum.    The  maxim 
of  law  is  quando  duo  jura  in  una  persona  concurrunt 
(B^vumeHacneaaeniindiverM  The  same  rule  that  ap- 
plies to  rights  I  apply  to  disabilities,  and  be  shall  not  be  a 
deruee  of  his  own  to  relieve  himself  from  the  disability 
Qoder  which  he  is  l«d  in  that  part  of  the  statute. 
We  never  went  to  trial  on  the  matter  ex  deiiOu.    I 
am  potting  it  on  a  principle  which  shews  the  mis- 
chief whkfa  may  arise  from  a  party  taking  himself  out 
of  the  rule  wkueh  the  Legislature  has  imposed.     I  am 
therefore  of  opinion  that  the  taxing  officer  was  per- 
fect!^ right  hi  this  case  m  giving  only  half  costs,  and 


not  allowing  him  by  this  contrivance  to  evade  the 
Act  of  Parliament. 

No  rule  on  the  motion^  and  no  coite  of  the  mO' 
tion  to  either  side. 


Court  of  OTommon  ^Um. 

rUcpoitwl  b|  J.  neld  JobiiflOD«  Ek*.  B«rrMcr.«t.Uw.i 

BimiETT  i;.  Scott. — J<m.  14. 

Suggeation^^Coete — Common  Law  Procedure  Aet^ 
1856,  e.  97. 

In  an  action  for  the  diversion  of  a  water-course,  which, 
by  consent  at  the  trial,  was  referred  to  arbitrators  se- 
lected from  the  jury,  and  in  which  the  findings  of  arbt- 
trators  were  entered  up  ma  verdict  oj  the  jury^  and 
£2.  lOs.  damages  awarded,  the  defendant  applied 
for  Uberiy  to  fie  upon  the  record  a  suggestion  that 
the  plaintiff  and  dejendant  both  resided  within  the 
same  civil  bill  jurisdiction  in  which  the  cause  oj 
action  arose.     The  motion  was  refused. 

Martin^  for  the  defendaat,  moved  for  liberty  to  file  on 
the  record  a  suggestion  that  the  parties  both  resided 
within  the  same  civil  bill  jnrisdiction  in  which  the 
cause  of  action  arose,*  and  that  the  judgment  be 
amended  by  expunging  6d.  costs.  [^Monahan,  C  J. 
— We  have  decided  thai  already.]  Where  there  are 
collateral  facts  outside  the  record,  it  is  the  aniform 
practice  to  have  a  suggestion  on  the  record  of  those 
collateral  facts.  Before  the  97th  section  of  the  Com- 
mon Law  Procedure  Act,  1856,  was  passed,  it  was 
the  clear  right  of  the  paity  to  file  a  suggestion.  He 
had  that  right  by  common  law,  and  without  a  statute 
ho  could  not  be  deprived  of  it.  What  was  the  object 
of  the  Common  Law  Procedure  Act?  To  let  parties 
have  all  the  rights  they  had  before,  and  to  facilitate 
the  obtaining  of  these  rights;  to  diminish  expense — so 
says  the  preamble  of  the  Act  Very  recently  the  Coart 
of  Qnecn^s  Bench  decided  that  the  action  of  account 
was  not  taken  away  by  the  Act ;  that  one  tenant  in 
common  could  still  maintain  that  action  against  a  co- 
tenant  in  common. — Kearney  v.  Kearney  (13  Ir.  G. 
L.  R,  314).  How  did  the  law  stand  upon  previous 
statutes?  9  &  10  \ict  cap.  95,  sec.  129.  [Mono- 
han,  C.  J. — There  is  no  doubt  that  if  no  provision  was 
made  regarding  the  ascertainment  of  residence,  it 
would  still  be  necessary  to  file  a  suggestion  to  be  tried.] 
13  &  14  Vict,  c  61.  s.  11,  is  the  first  bstance  in 
which  the  words  *Mt  shall  not  be  necessary  to  enter 
any  suggestion  "  occur.  The  reasou  of  that  is  easy; 
It  was  to  enable  the  suitor  at  less  expense  to  obtain 
his  rights.  The  general  principle  on  which  these 
suggestions  rest  is  this,  that  if  there  be  not  facts  on 
the  record  sufficient  to  entitle  or  disentitle  to  costs, 
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these  facte  ought  to  be  pnt  on  the  record.  In  Butler 
y.  Carney  (2  Exch.  474)  the  Court  seemed  in  doubt 
whether  the  plaintiff  was  not  entitled  to  costs.  Pol- 
lock, G.  B.,  says,  *'  It  is  safficient  to  say  that  the 
defendant  applies  for  a  suggestion  to  deprive  the  plain- 
tiff of  his  costs,  and  unless  the  opposition  to  that  ap- 
plication be  successfully  made,  we  cannot  deprive 
the  defendant  of  that  right.  The  question  raised 
under  that  Act  is  at  ail  events  so  doubtful  a  one,  that 
we  feel  ourselves  justified  in  allowing  this  application. 
[^Manahanj  C.  J, — That  was  a  case  merely  deciding 
that  on  the  construction  of  an  Act  the  Oonrt  had  a 
discretion  to  decide  by  affidavits,  or  to  have  the  ques- 
tion tried  by  suggestion.]  It  is  an  express  decision 
that  though  nothing  was  said  about  a  suggestion,  it 
was  the  right  of  the  party.  What  ii^justice  can  be 
done  to  the  other  side  by  entering  this  suggestion? 
This  record  is  false  from  beginning  to  end— Prt^rson 
▼.  Davia  (6  C.  B.  235),  nnder  10  &  11  Vict,  c 
7 1  (a  local  and  personal  Act)  shows  that  a  suggestion 
can  be  demurred  to.  If  we  are  wrong  here  the  other 
side  can  demur  to  the  suggestion,  and  we  shall  have  to 
pay  the  costs.  These  suggestions  are  both  traversa- 
ble and  demurrable.  Eichnan  v.  ColUy  (2  Strange, 
]  120)  is  the  leading  case  npon  these  suggestions,  and 
shows  that  a  party  who  succeeds  in  that  suggestion 
can  have  the  costs  whether  of  fact  or  law. — R,  v. 
Poland  (1  Strange,  49).  This  is  a  fair  case  for  a 
suggestion  to  be  allowed  to  be  entered.  [^Monahan^ 
(7.  J* — ^Yon  argument  is,  that  iiiaex  dtbito  jushtkB.2 
The  judgment  is  apparently  very  much  put  on  this, 
that  there  had  been  a  decision  npon  the  point  by  a 
court  of  co-ordinate  jurisdiction.  The  object  of  this 
Act,  and  of  all  modem  legislation,  is  to  &cilltate  ap- 
peal. Why  was  the  Court  of  Appeal  in  Chancery 
established?  We  are  entit!ed  to  have  this  question 
put  on  the  record,  and  brought  before  a  superior 
Court  It  may  be  said  we  are  late  in  making 
this  application:  we  are  not  late.  This  b  the  first 
of  the  many  motions  in  the  case,  which  was  made 
by  us.  Each  of  the  others  was  made  by  the  plain- 
tiff, either  to  amend  something,  or  to  get  the  opi- 
nion of  the  Conrt  The  proposed  suggestion  states 
that  this  was  not  a  case  coming  within  any  of  the 
excepted  cases  in  the  section  such  as  replevin,  slander, 
breach  of  promise,  &c  The  plaintiff  required  us  to 
furnish  amended  books  to  the  Court  of  Error. 
[^Monahan^  C.  J. — The  substantial  question  is,  are 
you  entitled  to  carry  the  first  part  of  your  motion?] 
This  record  is  false  in  every  particular.  iMonahan^ 
C,  J, — Is  it  because  our  last  order  struck  out  what 
was  in  it?]  Also  because  of  the  averment  of  6d. 
costs  assessed  by  the  jurors.  The  jurors  assessed  no 
such  sum  whatever.  It  is  a  mere  formal  matter,  but 
the  two  jurors  did  not  assess  this  sum,  Serjeant  SuL 
livan  refused  to  assess  it  IMonahan,  C.  J. — ^Was 
the  6d  in  the  postea?]  Yes;  what  the  Court  directed 
was,  that  the  arbitrators  should  fill  up  the  issues  with 
spedfic  findings  the  same  as  a  jnry.  But  there  was 
no  finding  by  these  arbitrators  of  6d.  coses.  It  was 
filled  np,  that  is,  it  was  entered  up  by  the  officer  as  a 
matter  of  form.  That  was  without  the  sanction  of 
these  jurors,  and  Is  an  additional  false  averment  So 
far  fi-om  being  assessed,  the  application  to  enter  that 
sum  was  in  point  of  tact  refused. 


Ball,  Q  C  and  Fallea  contra.— llie  former  motion 
was  made  with  the  view  that  the  whole  truth  should 
appear.  We  would  hare  been  content  to  have  it  In 
that  way.  It  would  be  absurd  to  allow  to  be  entered 
I  on  the  record  by  way  of  suggestion  what  was  ex- 
pnnged  from  the  record  as  record.  Not  one  word  ia 
in  that  suggestion  of  an  order  declaring  the  party  eo* 
,  titled  to  his  costs.  What  do  they  want?  A  sugges- 
tion which  we  cannot  traverse  or  demur  to,  for  there 
b  no  legitimate  pleading  we  can  make,  becaose  there  ia 
no  certificate  of  the  judge  who  tried  the  case  [CAm- 
fjon,  J. — ^Why  cannot  you  plead  to  that  8oggestion?J 
The  object  of  a  suggestion  is  to  supply  a  fact  which 
shall  alter  the  efiect  of  the  judgment  This  is  not  to 
put  forward  a  foot,  and  by  virtue  of  that  to  try  their 
case,  but  to  review  an  order.  If  the  Court  had  ja- 
risdiction,  that  order  cannot  be  reviewed.  They  pro- 
pose to  try  the  validity  of  the  jurisdiction  of  thk 
Court  in  an  interiocntoiy  order.  There  is  no  prece* 
dent  for  that  Suppose  the  order  were  replied.  There 
is  but  one  mode  then,  to  demur  to  that  order.  And 
how  oonld  that  demurrer  be  tried,  not  npon  fiMts,  bat 
solely  npon  the  97th  section  ?  This  would  be  review- 
ing the  whole  matter  which  the  Court  decided  that 
it  had  no  jurisdiction  because  there  waa  a  trial. 
**  Either  party  alleguig  error  in  fact  may  deliver  to 
the  Master  of  the  Court  a  memorandum  in  writing 
alleging  that  there  is  error  in  fact  in  the  proceedings, 
together  with  the  affidavit  of  the  matter  of  fact  where- 
upon the  master  shall  file  such  memorandum  and  afii- 
davit** — Section  179  of  Common  Law  Prooedore 
Act  1 863.  The  suggestion  oonnot  be  allowed  in  any 
case  where  there  exists  either  an  order  or  a  certificate. 
The  suggestion  should  negative  the  whole  section,  and 
that  they  cannot  da  [Manahan,  (7.  J.— It  is  argued 
that  as  we  might  have  decided  npon  affidavits,  whe- 
ther the  parties  resided  within  the  same  county,  there 
conld  be  a  suggestion  to  have  that  tried  as  a  question 
of  fact]  It  is  essential  to  them  to  assert  there  has 
been  a  trial.  It  never  was  the  office  of  a  snggestion  to 
raise  the  question  of  jurisdiction.  The  words,  **  In 
case  there  shall  be  no  such  certificate  or  order,"  show 
that  the  only  case  where  it  had  a  right  to  be  entered, 
was  where  there  was  no  such  cerUficate  or  order.  If 
there  was  a  certificate  on  the  back  of  the  record,  wodd 
they  be  allowed  to  file  it?  Nor  ought  they,  where 
there  b  an  order.  We  called  on  them  to  amend, 
because  of  their  sending  in  their  booki  into  the  Court 
of  Error  without  waiting  for  the  decision.  There  ia 
a  mistake  aa  to  the  duty  and  office  of  snggestion. 
Prior  to  the  Common  Law  Procedure  Act  its  dnty 
was  to  bring  forward  facts  to  enable  the  Court  to 
give  a  proper  judgment  The  office  of  a  suggestion 
is  extended  very  much  by  the  Common  Law  Proce- 
dure Act  1853.  Th3  Conrt  is  asked  to  give  leave  to 
file  a  suggestion  bringing  new  facts  on  the  record  after 
judgment — ^for  what  purpose?  To  show  that  that 
judgment  is  erroneous,  and  to  enable  the  Conrt  of 
Error  to  say  this  Court  was  wrong  in  givuig  the  judg- 
ment In  the  case  of  mfimcy  a  suggestion  is  nol 
entered,  but  error  in  fact  alleged  to  show  that  the 
judgment  went  npon  wrong  facta.  It  ia  aaid  the  Act 
of  1856  does  not  take  away  a  right  previously  vested 
in  the  snitor.  This  is  an  Act  to  regulate  practice. 
It  substitutes  a  new  and  a  more  satisfactory  tribnual 
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for  ascertaiDiDg  a  fact  which  under  the  old  and  nnder 
the  new  practice  we  admit  mast  be  ascertained.  Snp- 
posiog  a  qnestion  arbing  upon  a  money  demand, 
vhere  the  canse  of  action  arose  might  be  a  complicated 
qfiestion  of  law  and  fact,  the  Conn  decides  it  npon 
iffidavits.  Was  it  ever  intended  that  one  of  the  par- 
ties decided  against  should  have  a  right  of  appeal,  to 
what,  not  to  a  Court  of  Error,  but  to  a  jury  to  try 
tfaededsiott  of  the  Court?  If  this  asked  for  was  ex 
dAftojfuiUuB^  that  result  would  follow.  Suppose  an 
tpplication  to  set  aside  the  verdict  because  against  the 
weight  of  evidence;  it  goes  again  before  a  jury — ^the 
jury  again  decide  as  was  dedded,  and  the>  case  comes  back 
la  a  never-ending  circle,  where  the  judge  diffisrs  ftom 
tba  JQiy,  and  the  jury  from  the  jadge.  The  object  of 
the  section  is  to  save  expense.  How  does  it  do  that, 
if  the  party  can  try  by  suggestion  the  very  matter 
dedded  by  the  Court?  Again  the  judge  should  **  cer- 
tify on  the  back  of  the  record."  The  back  of  the  re- 
cord is  not  part  of  the  record.  It  would  become  a 
question  of  fact  for  the  jury  whether  the  judge  had 
signed  the  certificate  at  the  trial,  and  when  the  trial 
ended,  which  is  decided  by  the  Court  on  motion. — 
Common  Law  Procedure  Act,  1853,  s.  163.  As  to 
the  6d.  costs.  They  did  not  ask  to  have  the  postea 
amended.  The  judge  who  tried  the  case  should  do 
that.  The  finding  of  the  6d.  costs  has  nothing  to  do 
with  tiie  jury.  The  sutute  of  Gloucester  applies. 
The  eases  referred  to  were  cases  where  there  was  no 
other  way  of  trying  the  question  but  by  suggestion. 
Hie  eonsent  referred  everything  to  the  registrar.  We 
have  a  judgment^  and  we  object  to  that  being  inter- 
fered with. 

Macdonogh^  Q.C.,  in  reply.*— It  is  said  no  case 
is  England  or  Ireland  showed  that  a  suggestion  was 
eoterad  after  judgment — R.  v.  Erie  (5  Dowl.  N.  P. 
595)  Parke^  B.,  says,  **  The  only  question  here  is, 
whether  the  defendant  might  not  have  applied  to  a 
jodge  at  Chambers  to  stay  proceedings."  [Keogh^ 
/.—Was  that  a  judgment  of  a  Superior  Court?]  It 
ii  not  said  so,  but  It  must  have  been.  Watson  moved 
to  set  aside  a  judgment  so  far  as  regarded  costs. 
There  has  been  a  series  of  applications,  but  no  proper 
final  judgment.  The  Court  makes  an  order,  and  the 
Master  ioserts  what  they  come  to  expunge.  It  is  said, 
in  effect,  the  words  **  shall  not  be  necessary  to  enter," 
^f  prohibit  a  suggestion.  It  is  a  common  law  right 
Theoooraion  law  has  a  remedy  for  every  injury.  Where 
a  statnte  depHves  a  party  of  costs  to  which  he  is  en- 
titled nnder  the  statute  of  Gloucester,  it  is  by  the  com- 
BOB  law  that  there  should  be  a  suggestion  of  a  mat- 
ter prior  to  the  judgment  **  It  Is  not  to  be  presumed 
^  the  Legislature  intended  to  make  any  innovation 
"POB  the  common  law  fiirther  than  the  case  absolutely 
reqoired." — Dwanis  on  Statutes,  664.  The  common 
1&W,  which  always  favoured  the  divisum  imperium^ 
whieh  did  not  give  to  either  Court  or  jury  exclusive 
jarisdietkm,  aUows  every  fact  to  come  upon  the  record. 
Theieetion  ia  remedial,  and  In  our  use  and  benefit 
Seetiott  163  ^  the  Common  Law  Procedure  Act, 
)853,  is  solely  in  case  of  the  subject  The  only  ob- 
jeetkm  made  ia  this,  that  if  we  file  a  suggestion  of 
vhere  the  canae  of  action  arose,  If  we  deny  there  was 
a  certificate  of  the  judge,  they  will  have  no  answer. 
I'nie  it  is  there  was  no  certificate,  but  the  case  was 


referred  to  three  arbitrators.  Cannot  these  matters 
of  fact  entered  by  suggestion  be  met  by  other  matters 
of  fact?  But  there  is  another  way— let  them  demur 
to  the  suggestion.  In  one  of  these  cases  already  citedy 
the  Court  gave  judgment  on  demurrer  upon  the  very 
suggestion  allowed  to  be  pleaded.  [Mandfian^  C.  J. 
— La  many  cases  the  question  must  arise  as  to  whether 
the  party  is  entitled  to  costs.  It  is  the  deFendant  that 
is  bound  prima  facte  to  show  the  plaintiff  is  not  enti- 
tled, and  he  must  make  a  case  before  the  master  or 
before  the  judge.  Do  yon  push  your  argument  to 
this?  That  matter  is  discussed  before  the  master, 
and,  on  appeal,  ia  discussed  before  the  Court  upon 
affidavit,  and  no  one  can  doubt  that  the  Court  haa 
jarisdiction  to  entertain  the  matter  without  sugges- 
tion. Suppose  they  do  so,  and  give  the  plaintiff  full 
costs.  If  that  occurred,  do  you  argue  that  the  Court 
would  be  bound  to  allow  you  to  file  a  suggestion  re- 
peating the  same  fact,  to  allow  the  matters  to  be  re- 
tried before  a  jary?]  The  labour  is  not  on  the  defen- 
dant in  the  fiiat  instance.  [Monahan^  CJ.-^l 
assume  there  Is  nothing  on  the  record  showing  where 
the  cause  arose,  or  the  parties  resided.  It  is  plain 
that  the  labour  b  on  the  defendant,  because  the  plain- 
tiff  may  tax  his  costs,  and  it  is  for  the  defendant  to 
show,  &c.]  Suppose  the  case  tried  at  Nisi  Prius,  a 
verdict  of  £2  10s.,  where  is  the  labour?  [Mcmahant 
C,  J. — I  am  not  asked  for  a  certificate,  but  I  am  sup- 
posing a  case  where  no  judge  would  give  the  certificate, 
where  the  judge  has  nothing  to  do  with  where  the 
parties  reside.  It  is  plain  that  the  master,  In  the 
absence  of  something  to  the  contrary,  must  tax  the 
plaintiffs  costs,  and  the  labour  is  on  the  defendant  to 
satisfy  him  that  both  parties  reside  in  the  same  juris- 
diction. I  assume  that  is  the  ground.  Affidavits  are 
made,  and  the  parties  come  to  the  Court  on  these 
contrary  affidavits,  and  we  decide  they  do  not  reside 
within  the  same  jurisdiction,  and  the  costs  are  then 
taxed.  Could  you  come  as .  of  right  to  us  for  leave 
to  file  a  suggestion  ?J  The  plaintiff's  duty  b  to  apply, 
for  a  certificate  at  the  trial  He  says  he  did  not  If  he 
did  not  think  proper,  what  is  the  course  of  the  common 
law?  The  defendant  files  a  suggestion.  That  was 
the  defendant's  common  law  right,  if  not  taken  away 
by  the  two  last  lines  of  the  97th  section.  [CAraliafi, 
J.-^U  there  be  the  two  modes  provided,  must  there 
not  be  an  election?  If  the  party  allows  this  to  be 
discussed  on  motion  after  motion  before  the  Court,  ia 
he  to  be  allowed  after  a  decision  has  been  given,  to 
resort  to  the  other  method?]  They  committed  mis- 
take after  mistake.  We  were  not  bound  to  do  any- 
thing at  alL  The  contention  was  If  there  was  a  trial 
or  no  trial.  [^Christian,  J, — Were  they  not  going 
on  these  matters  which  you  want  to  have  going  on 
over  again?]  Why  put  us  to  the  expense  of  a  writ 
of  error  in  fact?  IMonahan^  C.  J. — What  Is  the 
difibrence  in  expense?]  We  should  have  to  give  se- 
curity. 

MoKAHAW,  C  J. — ^We  have  heard  the  case  at  very 
considerable  length.  We  have  had  the  case  before  us 
often,  and  all  the  facts.  We  came  to  the  conclusion 
that  the  matters  which  the  party  wanted  to  have  on 
the  record  were  not  proper  to  have  on  the  record. 
We  cannot,  without  undoing  what  we  did  on  a  former 
occasion,  hold  that  this  i«  a  proper  matter  for  a  sag* 
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gestlon.  If  an  Act  entitle  or  disentitle  a  party  to  costs, 
in  the  absence  of  a  mode  of  determining  the  right,  a 
suggestion  is  the  proper  and  tme  mode.  Bat  if  the 
Act  says  a  suggestion  shall  not  be  necessary,  we  are 
of  opinion  it  was  not  the  meaning  of  the  section  that 
the  party  was,  at  his  option,  to  file  a  suggestion  or 
have  reoonrse  to  another  mode;  bat  that  it  should  be 
disposed  of  by  interlocutory  motion,  and  if  so  it  must 
disentitle  the  party  to  hare  that  reviewed  by  a  Court 
of  Error,  because  interlocutory  orders  are  not  to  be 
the  subject  of  appeal  But  we  never  could  allow  by 
suggestion  the  orders  of  a  Court  on  interlocutory  mo« 
tion  to  be  reviewed  by  another  Court  or  by  a  jury. 
On  the  whole,  we  are  of  opinion  there  are  no  grounds 
for  this  application.  We  thought  before  that  there  was 
something  to  be  done  on  the  motions  made,  and  we 
allowed  the  parties  to  abide  their  own  costs,  but  here 
we  think  there  was  no  ground  tor  this  application,  and 
we  give  the  plaintiff  the  costs  of  this  motion.  j 

CHHurnAN,  J. — If  no  means  can  be  discovered  for 
bringing  under  consideration  some  of  the  orders  made 
in  this  case,  I  think  it  is  most  desirable  that  the  de-  ' 
dsions  in  this  case,  following  the  case  in  the  Queen's 
Bench,  should  be  the  subject-matter  of  a  higher 
Court.  But  we  cannot  make  exceptions.  I  thought 
the  97th  section  plainly  showed  it  was  the  Intention 
of  the  Legislature  that  this  was  a  matter  of  taxation 
to  be  dealt  with  outside  the  record,  and  not  to  be  put 
on  the  record  at  all  The  statute  provides  that  the 
record  be  made  up.  This  is  not  a  discretionary 
clause,  or  one  giving  an  option  to  the  party,  but  it  pro- 
vides that  this  shall  be  dealt  with  dehors  the  record; 
and  everything  which  made  the  Court  strike  out  what 
they  did  before  is  a  reason  for  not  now  putting  it  on 
the  record. 

Ball,  J.,  concurred. 

Motion  refused. 

The  other  branch  of  the  motion  stood  over  till  the 
next  morning,  to  allow  the  defendant's  counsel  to 
make,  their  election. 

Jan.  16. — Macdonoghj  Q.C.,  intimated  that  he 
woald  withdraw  his  writ  of  error,  and  would  make  a 
separate  motion. 


FKRaosQK  V.  ExLT-^Jan.  26,  29,  1864. 

iMpection  and  Copy  oj  Writing. 

To  an  action  for  breach  of  promise  of  marriage  the 
defendant  had  pleaded  a  traverse  oJ  the  contract  to 
marry ^  and  a  rescission.  The  defendant  applied  to 
the  Court  that  the  plaint\f  or  her  attorney  be  di" 
rected  to  furnish  copies  oJ  letters  written  by  the  de 
fendanl  to  the  plaintiff  from  Nov..  1862,  to  June^ 
1863,  indusive^  or  aUow  the  originals  to  be  seen. 
The  affidavit  to  ground  the  motion  stated  that  there 
was  a  correspondence  between  the  p/aintiff  and  de- 
fndantfromNov.^  1862,  to  June,  IS63,  consisting 
0j  about  thirty  letters;  and  that  the  laUer portion  of 


the  correspondence  conlahud  tiaUmitnis  which  the 
defendant  wns  advised  and  believed  were  material 
to  his  defences  that  he  never  had  copies  of  these 
letters:  that  without  said  letters  he  could  not  make  a 
proper  defence  to  the  action;  and  that  he  appre- 
hended so  much  of  them  only  would  be  produced  as 
would  show  a  contract  of  marriage. — Motion 
granted. 

An  affidavit  oJ  merits  by  the  dffendantie  not  neceuary 
to  support  such  an  appUcatum. 

Clarke,  Q.C.,  in  this  case,  which  was  an  action  for 
breach  of  promise  of  marriage,  applied  thai  the  plain- 
tiff or  her  attorney  be  required  to  furnish  copies  of  let- 
ters written  by  the  defendant  to  the  pUdntiff  from 
Nov.  1862,  to  June  1863,  inclusive.  The  defendant 
had  pleaded  two  defences:  1st.  A  traverse  of  the 
alleged  promise;  2nd.  A  mntnal  rescission*  On  the 
18th  Jan.  last,  we  served  a  notice  calling  on  the  plain- 
tiff's attorney  to  let  as  inspect  documents.  The  de* 
fondant's  affidavit  states  a  correspondence  from  Nov. 
1862  to  June  1863,  consisting  of  about  thirty  lettera, 
and  that  he  never  had  copies  of  these  letters.  The 
plaintiff's  attorney  has  made  an  affidavit,  statmg  that 
in  the  writ  no  letter  or  other  document  is  relied  on ; 
that  no  application  was  made  to  the  plaintiff  for  letters 
previous  to  the  notice  of  18th  of  Jan.,  three  days  prior 
to  serving  notice  of  trial;  that  deponent  believed 
that  the  application  was  not  made  bona  fide  for  the 
purpose  of  this  action,  but  to  be  used  in  another 
action  by  the  plaintiff's  father  against  the  defendant, 
which  was  ready  to  be  tried  at  the  after  sittings.  We 
state  in  our  affidavit  that  these  letters  are  material  to 
our  defence.  The  plaintiff's  attorney  does  not  traverse 
this.  There  is  a  recent  and  unreported  case  in  the  Goart 
of  Exchequer — Evans  v.  Fleming.  That  was  a  case 
of  breach  of  promise  of  marriage  brought  by  a  lady. 
The  application  was  on  the  part  of  the  plaintiff,  to  get 
the  letters  she  had  written  to  the  defendant,  stating 
they  were  material — Common  Law  Procedure  Act, 
1853.  8.  64;  Common  Law  Procedure  Act,  1856,  a. 
55.  Price  v.  Harrison  (8  C.  B.,  N.  S.  6I7)>  was  an 
application  nnder  the  common  law  jurisdiction  of  the 
Court;  that  is  the  same  as  this  case.  It  is  not  denied 
that  the  defendant's  case  will  rest  on  these  letters* 
I  Monahan,  CJ. — It  is  apprehended  the  plaintiff  will 
produce  a  portion  of  the  letters  to  show  a  contract,  and 
will  suppress  the  portion  which  would  show  a  reads- 
sion,  and  as  she  or  the  defendant  cannot  be  examined, 
you  say  you  are  entitled  to  see  these  letters.] 

Serjeant  Armstrong  and  Purodl  contra. — The  de* 
fondant's  affidavit  mentions  about  thirty  letters,  and 
that  the  latter  portion  of  the  correspondence  contains 
statements  which  he  is  advised  and  believes  are  material 
to  the  defence.  There  is  no  allegation  in  this  affidavit  of 
the  truth  of  the  defences  or  either  of  them.  But  the  ste- 
reotyped form  of  the  plea  of  reacisuon  is  followed.  The 
liberty  to  plead  double  was  obtained  on  the  affidavit  of 
the  attorney,  so  that  the  defendant  has  neyer  pledged 
his  oath  to  the  truth  of  the  defences.  The  Court  will 
take  care  that  these  applications  will  ^ve  no  unrea- 
souable  advantage  to  one  party  over  the  other.  [«l/o- 
nahan^  C.J. — If  both  parties  have  the  letters  on  either 
side,  how  can  there  be  any?]  Homer  v.  Sowerby  (3 
Law  Times,  N.S.  734).     TUe  dofcndaut  does  not  aaj 
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then  wu  oo  promise.  The  &ct8  in  that  case,  in  the 
Qmrt  of  Exchequer  were,  that  matnal  promises  were 
freqoentlj  ioterdianged,  and  a  correspondence  conti- 
ooed  ap  to  Aagnsi,  1862.  There  were  eleven  letters 
fitHD  the  plaintiff  to  defendant,  referring  to  said  pro- 
ffliaei  among  other  things,  which  defendant  declared 
were  oeoessary  to  her  triaL  Here  it  is  the  latter  por- 
tkm  of  ber  correspondence  the  defendant  refers  to.  It 
[g  settled  that  in  an  application  of  this  description,  the 
iupection  is  required  to  support  the  party's  case.  In 
the  affidavit  there  is  nothing  to  show  in  what  particu- 
lar the  inspection  will  assist ;  nor  does  the  defendant 
teO  the  Goort  which  of  the  defences  it  will  support 
He  ooly  swears  that  the  latter  portion  of  the  letters 
cootaios  what  he  is  advised  and  believes  will  be  neces- 
nij.  [Ckridian^  J. — In  a  bill  of  discovery,  in  a 
ooart  of  eqmty,  there  should  be  an  averment  that  the 
tbisg  to  be  supported  is  true].  [^Afonahan^  C.J» — 
There  is  not  a  statement  in  the  affidavit  of  the  truth 
of  the  defence  from  begining  to  end.  Have  you  any 
case  to  show  that  the  party  must  pledge  his  oath  to  the 
truth  of  the  defence?]  [CAmftian,  «7. — I  wish  that 
the  ooQDsel  at  either  side  would  refer  us  to  cases  from 
the  Goort  of  Equity  which  would  help  us]. 

Jan.  29.— Ci^ibff,  Q,G.,  stated  that  there  were  one 
or  two  additional  affidavits. 

Serjeant  Armstrong  objected  to  these  being  used, 
ttd  called  attention  to  the  terms  of  the  affidavit  before 
made.  The  application  is,  *'  that  the  plaintiff  or  her 
attorney  fumbh  copies  of  letters  from  Nov.,  1 862,  to 
Jane,  1863,  inclusive,  or  allow  the  originals  to  be 
leeo.''  This  ia  the  period  during  which  it  is  alleged 
thirty  letters  were  written  by  the  defendant  to  the 
plaiDtiff;  and  that  without  said  letters  he  cannot  make 
a  proper  defence  to  the  action ;  that  he  apprehends  so 
mnch  ooly  would  be  produced  as  might  show  a  contract 
of  marriage.  This  is  a  fishing  application.  The  Court 
is  asked  to  exercise  its  power  under  the  64th  section 
of  the  Common  Law  Procedure  Act,  1853,  and  thai 
0%  It  is  not  asked  that  we  tell  what  documents  we 
have,  and  the  Ck>art  make  such  proper  order,  &c.  It 
is  not  to  the  common  law  jurisdiction  the  application 
18  made,  it  would  flail  if  It  were.  Ooodliffv.  FuUer 
(14  M.  and  W.  4),  was  before  the  Procedure  Act  in 
Eogiand.  It  was  said  that  a  bill  of  discovery  must  be 
had  recourse  to.  [^Monahant  C.J. — ^The  question  is 
whether  in  answering  the  bill  yon  should  not  set 
them  all  forth].  Suppose  there  was  a  bill  filed  asking 
that  the  latter  part  of  the  correspondence  should  be 
foniisbed  would  the  Court  grant  it.  How  could  so 
vagne  a  thing  the  latter  portion  be  fixedl  The  affi- 
davit should  8nplK>rt  what  they  ask  for.  The  notice 
of  motiou  is  for  all;  to  entitle  them  to  that  the  affida- 
vit ahooM  show  the  whole  correspondence  to  be  material. 
Bat  it  merely  states  that  the  latter  portion  is  material 
How  can  the  Court  speculate  on  what  is  the  latter  part? 
The  defendant  does  not  deny  that  he  knows  the  dates 
or  the  substance  of  those  letters.  He  sayj  he  never 
^  copies  of  thenu  He  should  have  specified  what 
he  wasted*  or  have  ezcueed  himself  for  not  doing  so. 
[fiofi,  J, — Or,  thirdly,  have  confined  his  application 
to  what  he  does  swear  to.]  IKeogh,  J.  ^The  parties 
CMBot  be  examined,  and  the  letters  must  be  produced 
« some  of  them.  The  defendant  wrote  them.  Why 
•hoald  he  not  see  the  originals?     Is  it  fair  he  ohould 


go  to  trial  with  letters  written  by  him  in  your  posses* 
sion?  is  he  to  go  blindfold?]  This  is  to  aid  another 
action  depending.  He  has  not  sworn  the  contrary. 
At  common  law  the  Court  would  not  have  granted 
them.  The  question  is,  if  he  has  brought  himself 
within  the  64th  sec  £Monahan^  C*J. — Is  a  party  in 
possession  of  ten  letters  at  liberty  to  produce  five  out 
of  the  ten?]  Before  the  Act  was  passed  he  might. 
Thompson  v.  Rohaon  (2  H.  and  N.,  4 12),  recognised  in 
WooUey  v.  PooU  (14  C.  B.  N.S.,  538),  in  which  Earle, 
J.,  says — **  You  should  idenrtify  the  documents  yon  ask 
for.  A  mere  vague  suggestion  of  a  suspicion  that  the 
defendant  had  in  his  possession  something  which  may 
be  useful  to  support  the  pluntiff's  case,  will  not  do.^' 
In  this  way  this  gentleman  does  not  swear  those  letters 
are,  all  of  them,  material  to  his  case.  He  is  not  to  be 
favoured.  There  is  no  general  equity  entitling  him  to 
all  the  correspondence  or  to  one  portion  of  it,  on  the 
ground  that  he  may  want  it  at  the  trial  Under  what 
circumstances  would  a  discovery  in  equity  be  granted? 
\^Monahan^  CJ. — Where  is  the  authority?]  I  coold 
not  find  any.  I  have  looked  into  the  cases  and  there 
is  always  something  tangible.  [^o/ioAan,  C,J* — He 
says  a  con*espondence  occurred,  occupying  several 
months,  and  consisting  of  thirty  letters,  and  that  the 
latter  part  of  these  is  necessary;  where  is  there  any 
precedent  in  the  Court  of  Chanceir  showing  that  that 
would  not  entitle  him  to  the  entire?]  There  ought  to 
be  two  things:  Ist.  Reasonable  certainty ;  2nd.  That 
the  documents  sought  for  are  material  to  the  case  of 
the  party  applying.  \Monahan^  C.J. — Is  there  any 
authority  for  that?]  Such  a  bill  as  thb  would  be,  was 
never  heard  of.  In  Hunt  v.  HewUJt  (7  Excheqner, 
236),  the  application  was  under  14  and  15  Vic.,  c. 
99,  sec  6.  In  Darcy  v.  Pemberion  (1 1  C.B.,  N.S., 
P.62S)  the  affidavit  stated  distinctly  that  the  defendant 
never  was  the  author  of  the  libels.  There  is  no  aver- 
ment here  that  the  defendant  will  be  able  to  maintain 
this  defence  to  this  action.  He  must  show  that  what 
he  seeks  for  is  material  to  the  muntenance  of  his  case. 
[Monahan^  C.J> — Yon  are  now  on  the  point  of  his 
swearing  to  a  defence  on  the  merits.  The  doubt  I 
have  is,  if  it  be  absolutely  necessary  that  he  swear  ho 
has  a  defence  on  the  merits].  There  must  be  some- 
thing to  show  the  Court  that  the  application  is  honA 
fikf  not  picking  a  hole  in  his  adversary's  case.  [^Afo* 
nahan,  CJ. — ^If  the  plaintiff  succeed  in  showing  a 
contract,  by  producing  a  portion  of  these  letters,  it 
does  not  seem  to  be  picking  a  hole  to  get  the  whole  of 
the  correspondence  brought  out] .  [^BaU,  J. — It  does 
not  seem  that  there  are  any  letters  on  the  other  side]. 
There  are.  [^Monahan,  C.J. — It  would  be  right  to 
make  both  parties  give  all  the  letters  on  both  sides]. 
They  have  no  letters  we  care  about. 

Dowie^  Q.O.y  in  reply.— The  application  may  be 
made  under  any  of  these  three,  the  common  law  prin- 
ciple, the  14  and  15  Vic.,  &  99,  and  the  Common 
Law  Procedure  Act,  1853  and  1 856.  \Monahan,  CJ. 
-*Was  there  an  affidavit  of  merits  in  the  case  in  Eng- 
land?] No;  the  allegation  is  not  necessary.  The 
affidavit  states  that  without  the  letters  they  would  not 
be  able  to  make  a  valid  defence,  and  that  means  that 
with  them  be  would  be  able.  The  allegation  of  the 
plaintiff's  solicitor  is  that  he  verily  believes  the  appli- 
cation is  not  made  bonajldet  but  that  the  letters  may 
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be  nsed  in  another  action,  in  reference  to  which 
he  believes  that  all  of  them  will  be  necessary  to  the 
proof  of  the  plaintiff's  case.  This  ingeuionslj  over- 
looks oar  allegation.  He  does  not  saj  the  letters 
are  not  material.  He  does  not  swear  we  have  no 
defence.  A  parlian  of  the  letters  are  material  In 
this  case,  because  the  parties  cannot  be  themselves  ez-^ 
amined.  If  this  was  in  eqnity,  the  answer  of  the 
plaintiff's  coansel  wonld  be — becaase  yon  ask  for  the 
latter  part  of  the  correspondence,  jon  are  not  to  get 
the  wliole;  and  because  yon  do  not  ask  for  the  whole, 
yon  are  not  to  get  any  part.  Riccard  v.  Indomre 
Company  (4  El.  and  Bl.,  329).  It  is  sufficient  to  show 
that  the  opposite  party  had  docaments,  and  that  they 
are  material.  The  statement  in  Hunt  v.  Hewitt  is  not 
to  be  foand  anywhere  else.  Five  to  two  is  the  propor- 
tion in  which  the  thing  was  granted.  In  London  Gfas 
Light  Company  v.  Chelsea  (6  O.B.,  N.S.,  411),  the 
affidavit  had  no  such  statement  as  is  contended  for. 

MoNABAN,  C.J. — Oar  impression  is  that  the  motion 
must  be  granted.  Be  it  right  or  wrong,  the  defendant 
is  sued  for  breach  of  promise  of  marriage.  The  par- 
ties cannot  be  examined,  and  therefore,  of  all  others,  it 
is  the  case  in  which  it  is  essentially  necessary  to  see 
whether  bona  fide  such  a  contract  had  been  entered 
into.  These  pleas  have  been  pleaded  by  permission  of 
the  Court;  that  there  was  no  contract;  that  the  con- 
tract was  rescinded.  There  is  no  donbt  of  the  nature 
of  the  correspondence.  The  defendant  says,  I  want 
the  entire.  He  gives  a  reason — ^that  the  entire  con- 
tains the  contract,  and  what  he  alleges  to  contain  the  res- 
cission of  the  contract  **  Unless  I  get  them,"  he  says, 
**  the  plaintiff  will  pick  and  choose,  and  the  case  will  go 
to  the  jury  on  half  the  evidence."  It  would  be  a  per- 
yersion  of  justice  if  there  were  not  some  mode  of  pre- 
venting this.  It  is  said  it  is  laid  down  by  Pollock,  C.B., 
that  there  should  be  an  affidavit  of  merits.  I  was 
startled  to  hear  that  it  was  so  in  eqnity.  It  is  not 
It  may  be  so  where  you  go  farther  and  ask  for  an  in- 
junction* The  Chief  Baron  made  the  order.  This 
motion  is  contested  on  an  intelligible  ground,  if  it  was 
borne  out  that  the  letters  are  wanted  for  another  ac- 
tion. We  cannot  take  the  plaintiff's  statement  to 
that  effect  The  defendant  has  pledged  his  oath  that 
he  wants  them  for  the  present  case.  The  defendant 
undertaking  to  deliver  up,  on  oath,  copies  of  all  the 
letters  from  the  beginning  to  the  end  of  the  corres- 
pondence between  the  parties,  let  the  plaintiff  do  the 
same;  and,  if  required,  produce  the  originals  to  be 
compared  with  them,  with  the  envelopes  and  post 
marks.  The  parties  will  abide  then*  own  costs  of  the 
motion. 

Motion  granted. 


e^ouh  of  excfitqutv. 

B«port6d  by  OUtw  J.  Buke^  Biq.,  Etq.,  Banisl«r-at-L«fr. 

TuDon  V.  Lawsok.— i^Tov.  8,  1864. 

Caste — Civil  hill  jurisdiction — Attorney^  residence — 
Common  Law  Procedure  Act^  1856.  s.  97 — 6  it 
6  VkL  c  82,  sec  16,  Sched.  thereto. 

Plaintiffs  whose  residence  was  within  the  dmt  h{&  ju- 


risdiction ofth%  city  of  DubUn,  hronght  an  action 
upon  a  hiU  of  exchange  in  the  Superior  Courts^  and 
Mained  a  verdict  for  a  sum  of  under  £20  against 
the  defendant^  who  was  an  attomey-at-law^  a$id 
whose  residence  was  in  the  country,  and  within  a 
citil  hm  jurisdiction  different  from  that  in  which 
the  plaintiff  resided, — Defendant  had  an  office  or 
registered  place  of  business  in  the  city  of  Dublin^ 
but  the  license  which  defendant  had  was  that  of  a 
country  practitioner^  whi^  license^  by  the  provisions 
of  5  i'  6  Vict.  c.  82,  sec.  16,  Schedule,  in  fact 
prevented  him  living  for  a  longer  term  than  forty 
days  in  the  year  witmn  the  limits  of  the  said  city. 
Held,  that  an  attorn^  who  had  a  country  license, 
but  who  had  a  registered  place  of  business  in  the 
city  of  Dublin,  was  not  a  resident  in  said  dty,  within 
the  meaning  of  the  97th  section  of  the  Common  Law 
Procedure  Act  oj  1856. 

This  ease  came  before  the  Court  on  motion  by  the 
defendant,  **That  the  taxation  of  Henry  Colles,  Esq. 
taxing  master,  may  be  reviewed,  and  that  the  plain- 
tiffs may  be  disallowed  any  costs  of  the  proceedings 
in  the  cause,  on  the  ground  that  the  cause  arose  in 
the  county  of  the  city  of  Dublin,  and  that  the  parties, 
at  the  time  of  bringing  said  action  and  thence  hitherto, 
have  resided  in  said  city,  and  that  the  plaintiff  has 
recovered,  inclusive  of  costs,  a  less  sum  than  £20  in 
this  action."    The  facts  of  the  case  are  set  forth  in 
the  affidavit  of  the  defendant  filed  the  2nd  of  Angost, 
1864,  which  is  as  follows: — **That  the  action  was 
brought  to  recover  the  sum  of  £12  10s.,  the  amonnt 
of  defendant's  acceptance  of  the  draft  of  the  said 
Thomas  Tudor  on  a  bill  of  exchange;  that  said  bill 
of  exchange  was  accepted  in  Dublin,  and  was  so  ac- 
cepted in  consideration  of  scrivinery,  paper,  and  so 
forth,  supplied  by  said  Thomas  Tndor  to  the  defen« 
dant,  and  to  defendant's  town  correspondent  in  Dub- 
lin.   That  deponent,  at  the  time  of  the  bringing  of 
this  action,  and  for  several  years  before,  and  ever 
since  has  had  an  office  and  registered  place  of  business 
uninterruptedly  from  time  to  time  hi  the  county  of  the 
city  of  Dublin;  and  deponent,  therefore,  submits  that 
said  action  ought  to  have  been  brought  in  the  Civil 
Bill  Court"    To  this  affidavit  the  plaintiff  filed  on  the 
24th  of  August  an  affidavit  in  reply — **That  the 
action  in  this  case  was  brought  to  recover  the  sum  of 
£12  10s.,  the  amount  of  a  bill  of  exchange  drawn 
upon  the  defendant  by  the  late  plaintiff,  Thomas  Tu- 
dor; that  said  bill  appears  to  have  been  accepted  by 
the  deflBudant  at  Kilkenny,  where  he  resides^  and  said 
bill  was  due  on  the  16th  April,   1863.    That  tbe 
summons  and  plaint  in  this  cause  was  served  on  the  de- 
fendant at  Kilkenny  on  the  6th  August,  1864.     That 
the  defendant  filed  his  defence  thereto;  *  that  he  did 
not  accept  sud  bill*  on  the  20th  of  said  month,  on 
which  day  the  late  plaintiff  died,  and  that  the  proceed- 
ings were  continued  by  the  filing  of  a  suggestion  bj 
the  presient  plamtiff  as  his  executor.     That  shordy  bo- 
fore  the  trial  was  to  have  taken  place,  the  defendant 
served  the  deponent  with  a  consent  in  writing  in  thife 
cause,  dated  the  4th  of  Juhr  last,  and  thereby  con- 
sented to  pay  the  sum  of  £6  for  debt,  together  with 
all  costs,  properly  and  necessarily  mcumd  by  the 
plaintiff  in  this  action  when  taxed  and  ascertained. 
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Thitdefendaniy  on  the  5th  July  last,  bj  Mr.  Giltrap, 
hifl  towD  agents  signed  the  nsnal  form  of  consent  for  j  adg- 
nent  in  this  canse  for  £6,  and  costs,  with  a  release  of 
ill  erroFBt  and  a  stay  of  execation  nntil  the  5th  of 
Aogiut  next  That  the  plaintiff's  costs  in  this  canse 
wen  funished  to  the  defendant,  and  a  summons  is- 
Boed  for  the  taxation  thereof  by  Henry  Golles,  Esquire, 
the  taxhig  master,  for  the  18th  July  next  ensuing, 
upon  wluch  day  the  defendant,  by  his  said  town 
ag«it,  attended  the  taxation  thereof,  and  objected  to 
inj  costs  being  taxed  or  allowed  to  the  plaintiff,  as 
the  amount  for  the  debt  sued  for  was  under  j^20. 
That  notwithstanding  the  objection  so  made  on  the 
part  of  said  defendant,  the  taxing  master  taxed  the 
M  costs,  and  certified  same  to  the  sum  of  £12  9s.; 
ind  in  said  costs  so  taxed  the  phuntiffs  are  allowed 
half  costs  only.  That  judgment  has  been  marked  in 
this  canse  for  the  snm  of  £18  9s.  for  debt  and  costs, 
and  an  execution  issued  against  defendant  for  the  re- 
wmj  of  said  snm.  That  on  the  6th  of  August  last 
the  defendant  served  deponent  with  notice  that  he 
would  move  this  Court  on  Wednesday,  the  2nd  of 
November,  to  have  the  plaintiff's  costs  referred  back 
to  Master  CoUes  for  review.  That  the  defendant  was 
described  m  the  summons  and  plaint  in  this  cause  as 
raideot  in  Kilkenny,  and  defendant's  affidavit,  upon 
which  this  motion  is  grounded,  appears  to  have  been 
twora  at  Kilkenny,  and  defendant  has  taken  out  a 
ooootiy  attom^'s  licence,  and  in  all  letters  wntten  by 
the  defendant  to  the  late  pluntiff  relative  to  the  bills 
of  exchange  in  this  cause,  are  dated  Kilkenny." 

Ifarrts  now  moved  in  the  terms  of  the  notice. — 
This  is  an  application  under  the  97th  section  of  the 
Comxnott  Law  Procedure  Amendment  Act  of  1856. 
By  that  Act  it  b  enacted,  that  "  if  in  any  action  of 
ooDtract  brought  af^er  the  commencement  of  this  Act 
ID  the  Superior  Courts  (save  for  breach  of  promise  of 
marriage),  where  the  parties  reside  within  the  juris- 
diction of  the  Giril  Bill  Court  of  the  county  in  which 
the  eaose  of  action  has  arisen,  the  plaintiff  shall  reco- 
ver, excluttve  of  costs,  a  snm  less  than  twenty  pounds, 
or  in  any  action  for  any  wrong  or  injury  disconnected 
with  contract  (not  bdng  for  replevin,  slander,  libel, 
Balidoos  prosecatlon,  seduction,  or  criminal  conver- 
ntiooX  >  ram  not  exceeding  five  pounds,  the  plaintiff 
is  aoy  soch  action  shall  not  be  entitled  to  any  costs, 
ulflsa  at  the  trial  of  snch  canse  the  jndge  shall  certify 
on  the  back  of  the  record  that  the  case  was  not  one 
that  could  be  tried  in  the  Civil  BiU  Conrt,"  &c  The 
main  question  for  the  consideration  of  the  Court  here 
is,  what  was  the  meanmg  of  the  word  **  residence." 
M  the  parties  reside  within  the  same  Civil  Bill  Jn- 
nsdiction?  If  they  did,  plamtiff  was  entitled  to  no 
«08t8.—ifo/atfv,if'renMm(6  Ir.  Jnr.  O.S.  177). 
[Bvghet,  B.— Which  license  does  the  defendant  pay, 
towaoroomitry?]  He  pays  a  country  license,  but 
^  haa  his  registered  place  of  business  m  Dublin 
vithia  the  same  civil  bill  jurisdiction  as  the  plaintiff.— 
M'Dimgan  r.  PaUeraon  (21  L.  J.,  27,  C.  P.)  The 
«tae  that  governs  this  is  Darcif  v.  Hastings  (10  L  C. 
K  App.  XXV.)  There  the  plaintiff,  in  an  action  of 
^nrtnict,  in  which  he  had  recovered  a  sum  under  £20, 
hid  an  office  within  the  dvil  bill  jurisdiction  where  the 
(Pendant  resided,  but  the  plaintiff's  dwelling-house 
wheve  he  fived  with  his  fiunily,  was  in  another  oivil 


bill  jurisdiction,  and  it  was  held  under  the  Common 
Law  Procedure  Act  of  1856,  s.  97,  that  the  plaintiff 
was  not  entitled  to  costs.  In  that  case  it  was  the 
plaintiff  had  the  office  m  the  city  of  Dublin,  while  in 
the  case  before  the  Court  it  is  the  defendant's  office 
that  is  within  the  dty;  and  Monahan,  C.  J.,  says  in 
that  case,  that  the  plaintifl^  whose  office  was  within 
the  city,  **  would  have  been  liable  to  have  been  sued 
in  the  Oivil  Bill  Court,"  his  office  being  within  the 
city.  In  fact,  the  having  of  an  office  within  the  same 
civil  bill  jurisdiction  would  have,  in  the  case  just  cited, 
been  quite  sufficient  to  disentitle  the  plaintiff  from  get- 
ting the  costs  of  the  action:  Keegan  v.  Mowlda  (8 
Ir  Jur.,  N.S.,  416)  shews  that  the  place  where  an 
attorney  has  his  registered  office  is  the  place  of  his 
residence;  though  he  lives  in  the  country.  On  these 
grounds  it  is  submitted  that,  having  an  office  in  Dub- 
lin, defendant  should  have  been  sued  in  the  Civil  Bill 
Courts,  in  which  jurisdiction  the  plaintiff  also  resided 
— for  by  statute  every  solicitor  must  have  an  office  in 
Dublin. 

(TDriacoU  contra.-  -The  residence  of  the  defendant 
is  in  the  city  of  Kilkenny,  and  the  registering  of  his 
place  of  business  or  office  is  not  a  residence  within  the 
meaning  of  the  Common  Law  Procedure  Act.  Kee- 
gan V.  Mowlda  was  decided,  not  on  the  point  of  resi- 
dence, but  was  entirely  as  to  whether  Mowld's  busi- 
ness as  an  attorney  was  transacted  in  Dublin  although 
he  paid  but  a  country  license,  and  lived  in  the  coon- 
try,  and  it  was  decided  that  his  business  being  town, 
and  not  country,  he  should  have  paid  the  city  li- 
cense, residence  was  not  an  element  in  the  case; 
but  it  was  held  in  T<m  v.  Nagh  (13  L  C.  L., 
App.  xxxviii.)  that  the  house  where  a  person  sleeps* 
and  not  the  house  in  the  city  to  which  his  letters  are 
addressed,  is  to  be  held  as  his  residence.  The  case 
cited  on  the  other  side  of  MoffdU  v.  M^Teman  turned 
on  where  the  plaintiff  spent  the  greater  part  of  the 
year,  and  not  as  to  whether  an  office  was  sufficient  to 
mean  residence.  In  the  case  before  the  Court  the 
defendant,  by  paying  a  country  license,  held  himself 
out  to  the  world  as  living  in  the  country,  while  in  the 
above  cited  case  of  Darcy  v.  Hastings  it  appeared  the 
pluntiff  whose  office  was  in  Dublin  attended  it  every 
day  in  the  week,  while,  on  tho  contrary,  an  attorney 
who  had  taken  out  a  country  license  conld  not  spend 
more  than  forty  days  in  any  one  year  in  Dublin.  Bal 
the  question  of  residence  here  is  set  at  rest  by  the  Aet 
of  Parliament  which  regulates  the  amount  of  dnty  to 
be  annually  paid  by  attorneys  whose  reaidence  is  not 
within  the  limits  of  the  city  of  Dublin,  5  &  6  Vict, 
c  82,  sec  16,  and  Schedule  thereto,  whereby  any  no- 
tary, attorney,  solicitor,  or  proctor  delivering  a  false 
note  as  to  his  residence,  d^  is  to  forfeit  £50,  and  if 
any  attorney  **  shall  fbr  the  space  of  forty  days  or 
more  in  any  one  year  reside  within  the  limits  afoie- 
said,''  viz.  the  limits  of  the  city  of  Dublin,  **  eYtry 
such  person  shall  be  deemed  to  be  resident  within 
snch  limits,  within  the  tme  intent  and  meaning  of  this 
Acfy  and  shall  be  liable  to  the  higher  duties  hereby 
imposed;*'  those  duties  are  regulated  by  the  Schedule 
to  the  Act,  which  provides  that  all  attorneys  or  soli« 
citors  who  shall  reaide  in  the  city  of  Dublin,  or  within 
three  miles  thereof,  shall  take  out  an  anunal  certifi- 
cate, and  pay  therefor  the  sum  of  £12;  but  If  sacfi 
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ittornoj  *'  shall  reside  elsewhere  in  Ireland/'  the  daty 
to  be  paid  is  £8.  This,  then,  determines  the  residence 
of  the  plaintiff  to  be  in  Kilkenny. 

I^ov.  26 — PiQOT,  G.B. — This  case  came  before  as 
on  motion  to  review  the  taxation  of  costs  bj  the  tax- 
ing master  for  the  purpose  of  disallowing  the  plaintiff 
any  costs  of  the  proceedings  in  this  canse,  on  the 
ground  that  the  parties,  the  plaintiff  and  defendant, 
have  their  residence  within  the  same  civil  bill  jaris- 
diction.  The  plaintiff,  it  appears,  resides  in  tho  city 
of  Dnblin,  and  has  brought  his  action  against  the  de- 
fendant, who  is  an  attorney,  to  recover  the  sum  of 
£12  lOsn  the  amount  of  the  defendants  acceptance  of 
the  plaintiff's  draft.  On  the  5tM  of  July  the  defen- 
dant signed  a  consent  for  judgment  for  £6  and  costs. 
On  the  15th  July,  the  costs  were  taxed  by  the  taxing 
officer  at  half  costs,  the  sum  recovered  being  under 
£20.  The  defendant  denies  that  any  costs  whatever 
should  be  given  ag  inst  him,  on  the  groand  that  his 
residence  was  within  the  same  civil  bill  jurisdiction, 
he  having  a  registered  offico  or  place  of  business  in 
the  city  of  Dublin.  The  defendant  here,  as  it  appears, 
lives  in  the  city  of  Kilkenny,  and  the  plaintiff  insists 
that,  having  an  office  in  Dnblin,  is  not  a  residence 
within  the  meaning  of  the  Act,  and  on  these  grounds 
the  taxing  officer  gave  the  plaintiff  half  costs,  and  from 
that  decision  this  appeal  is  now  brought.  It  was  con- 
tended by  the  defendant's  counsel  that  although  the 
attorney  resided  in  Kilkenny,  yet  by  statutory 
enactments  he  was  bound  to  have  a  registered  office 
in  the  city  of  Dnblin,  and  that  this  entitled  him  to  be 
treated  as  a  resident  in  Dublin.  We  are,  however,  of 
opinion  that  a  solicitor  who  has  only  a  registered  office 
in  Dnblin,  and  who  pays  such  a  license  as  holds  him  out 
to  the  world  as  living  and  practising  in  the  country, 
cannot  be  held  to  have  a  residence  in  Dublin,  that  is 
to  say,  a  residence  within  the  same  civil  bill  jurisdic- 
tion as  the  plaintiff— consequently  the  dcdsion  of  the 
taxing  master  was  right.  Refuse  the  otioH  with 
costs. 

Court  of  Vro&ate. 

B«porttd  tef  W.  a.  llllltr,Eiq.,LL.a,  IUrriatar.al.Uw 

C!owAN  V.  Rankin. — Jan.  27* 
Evidence  of  execution^AUesting  wtnessea  out  of  the 

jurisdiction. 

Where  one  attesting  witness  had  gone  to  Americti^  and 

had  not  been  heard  of  for  seven  years,  and  the 

other  was  in  England,  hut  re/used  to  attend  to  be 

examined  unless  on  receipt  of  sixty  guineas,  the  wiU 

was  established  on  the  evidence  of  the  handwriting 

of  the  testatrix  and  of  the  two  witnesses,  and  of  the 

due  execution  of  the  wUl,  given  by  a  person  who  was 

present  at  the  execution,  and  by  evtdence  of  others 

as  to  the  handwriting. 

Thi  testatrix  in  this  case  was  Mrs.  EUaabeth  Rankin. 

She  left  two  wilU;  one  dated  19th  May,  1853,  the 

other  in  I860;  but  this,  it  appeared  from  the  watei^ 

mark  and  was  admitted  at  the  hearing,  was  a  mistake, 

M  the  watermark  on  the  paper  was  evidently  1856, 

and  it  was  alleged  in  the  declai-ation  that  the  coriect 

date  was  1856  or  1857.    One  witness.  Woods,  had 

gone  to  America  long  since  and  bad  not  been  heard  of 


for  seven  years.  The  other,  a  Mr.  (jodwin,  lived  in 
Bristol,  was  an  architect,  and  refused  to  come  over 
for  examination  or  make  any  affidavit  unless  he  was 
paid  a  sum  of  sixty  gui  aeas. 

Dr,  lownsend,  for  the  plaintiff^  proposed  to  prove 
the  foregoing  facts,  and  also  by  a  person  who  was  in 
the  room  at  the  time  of  the  execution,  though  not  a 
formal  witness  to  the  will,  the  due  execution:  and 
also  to  prove  by  other  persons  the  handwriting  of  the 
testatrix  and  of  the  two  witnesses.  No  case  had  beea 
decided  since  the  Wills  Act,  either  in  the  Probate 
Court  or  the  Law  Courts,  whether  in  such  a  case  it 
was  necessary  to  produce  the  attesting  witnesses.  In 
Potts  V.  RaUy  (6  Ir.  Jnr.  N.S.,  45)  the  Court  ap* 
peared  to  doubt  that  it  possessed  the  power  of  enforo- 
ing,  as  the  Law  Courts  could,  the  attendance  of  any 
person  out  of  the  juris^ction.  The  rules  of  evidence 
now  are  in  this  Court  the  same  as  in  Courts  of  law; 
and  by  the  Procedure  Act  of  1866,  a.  29,  it  is  not 
necessary  to  produce  the  attesting  witnesses  to  any 
document  not  reqiuring  attestation.  That  would  ex- 
clude a  will  or  any  document  requiring  attesution, 
but  it  would  come  under  the  seventh  exception  mea- 
tioned  in  2  Tayl.  £v.  1544,  where  from  physical  or 
legal  obstacles  the  witnesses  could  not  be  produced,  aa 
if  dead  or  out  of  jurisdiction,  or  could  not  be  found,  && 
He  also  cited  OluJlfb  v.  Edwards  (2  M.  &  R.  300.) 

Dr.  Ball,  Q.C^  for  the  defendant,  did  not  object. 

SThe  evidence  was  given,  and  the  will  estabiiahed  bj 
ecree.  ] 

.  Cowan   v.    Rankin. 
CoMm — Legatee, 

Where  a  later  wUl  was  erroneously  antedated  before  a 
former  one,  as  appeared  from  the  watermark,  a  le- 
gatee in  d^e  former  wHl  disputing  the  due  execution 
ofAe  later  one,  was  allowed  his  oosts. 

Dr.  Ball,  Q.  C.  for  the  legatee  In  the  former  will« 

asked  for  costs. 

KBATiNQa,  J— I  think  yon  are  entitled  to  ooata.  It 

was  the  mbtake  of  the  testator  which  led  to  tha  anit, 

and  m  that  case  costs  are  alwaya  allowed. 


Con0i0torlal  Court 

CRBportod  by  W.  B.  Mmu,  B«|^  LL.D.,  B«iliter.it-Lmr.I 
In   BX    thi  DILAPIDATION8  OF    THI     DBANnT-HOUai» 

St.  Patbigk'8,  Dublin^— 6tft  Dee,,  1864. 
Dilapidations — Objections  to  report  of  Commissienere 

Natural  decay -—WHful  dejauU — Folding  Aootm 

^-^Dean  and  chapter— Faculty— \i  j*  15  Ft&  e.73. 

Dilapidations  resulting  not  from  wHful  default  on 
the  part  of  the  kUe  dean,  but  from,  natural  de- 
cay, charged  on  the  benefice  and  not  an  the  ee. 
ecutors  of  the  late  dean. 

Contra,  as  to  those  resutingfrom  euch  wilful  defauiL 

Folding  doors  introduced  by  the  laU  deaninto  the  wall 
of  the  parlour  is  waste,  athd  their  removal  and  thm 
restoration  of  the  wall  charged  against  the  executarw 
of  the  late  dean,  the  value  of  tie  doors  being  aUommi 
for. 

A  gate  house  removed  by  the  laU  dean,  with  the  ae^ 
sent  of  the  dean  and  chapter,  but  without  any/a^ 
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CM%  held  waste,  and  the  arnount  fuceaaary  to  re- 

build  it  charged  against  the  executor  of  the  kUe  dean. 

Syrians  on  the  present  taw  of  dilapidations^  and 

Jor  ks  improvement. 
Tbis  case  came  before  the  Coart  on  objections  taken  bj 
W.  U.  Pakenham,  the  execator  of  the  late  Dean  Pa- 
keoham  to  the  report  of  the  commiasionerB  appointed 
oa  the  application  of  the  present  dean,  to  report  on  the 
tute  of  the  Deanerj-hoa^e,  and  to  the  schedule  an- 
nexed. 

Two  objections  were  taken  by  the  eiecator:  1st. 
That  the  report  was  erroneous;  because  the  dilapida- 
tioDi  io  the  first  column  of  the  schedule  were  not,  and 
eoDld  not  be,  wholly  caused  by  the  want  of  annual  and 
seoeasa^  repMr^s  bnt  were  in  a  great  degree  also  occa- 
tioned  by  the  natural  effect  of  time  and  decay  upon 
themateriab  of  a  very  old  house;  and,  therefore,  an 
abatement  should  have  been  made  on  the  whole  amount 
to  represent  the  degree  in  which  lapse  of  time  contri- 
bated  to  decay :  2nd.  Because  it  was  in  error,  in  finding 
that  the  estate  of  the  late  dean  was  liable  in  respect  of  the 
foUowiDg  items  in  the  first  column  of  the  schedule  of  the 
nid  report,  and  the  executor  objected  that  siud  items 
ihonld  not  be  included  in  the  said  first  column,  and 
dumedthat  the  amount  to  be  paid  to  him  should  bo 
ndoeed  by  the  amount  of  said  items. — [Then  followed 
a  list  of  the  items  in  detail]. 

Dr,  Barley,  Q.C.,  for  the  Very  Rev.  John  West, 
D.D.,  Dean  of  St.  Patrick's. 

Dr.  J.  E.  Walsh,  Q.O.,  and  Dr.  Townsend,  for 
W.  H.  Pakenham,  Esq.,  the  executor  of  the  late 
Ve7  Rev.  Dean  Pakenham,  D.D. 

The  (acts  will  fully  appear  from  the  following  judg- 
meDt:-~ 

Da.  Battebsbt,  Q.C.,  V.6. — ^The  deanery  house, 

tbesabject  of  this  proceeding,  was  built  in  1782,  at 

ao  expense  of  £2,76 1  18s.  7id.    It  was  newly  slated 

tod  repaired  in  the  year  1839,  at  an  expense  of 

£150  charged  on  the  benefice.     In  184d,  Dean  Pa- 

keobiin  obtained  a  certificate  against  his  predecessor, 

Dean  Dawson,  for  the  sum  of  £506  lis.  6d.,  and 

there  is  evidence  that  in  1846  Dean  Pakenham  ex- 

peuded  £388  5s.   1^  of  that  money  in  building  a 

p^rch  and  in  other  improvements;  but  for  this  outlay 

tliure  U  neither  leport  nor  certificate,  and  consequently 

tiiere  caDQot  be  any  allowance  or  deduction.     The  re 

poft  of  the  present  commissioners  who  were  appointed 

03  the  death  of  Dean  Pakenham,  charge  his  executors 

vith  £1,277  14s.  10^  to  be  expended  in  present 

f^purs,  and  £46  10s.  lOd.,  making  together  £1,324 

5^  8^1  without  charging  anything  on  the  benefice 

for  dilapidations  occasioned  by  lapse  of  time.  In  1839 

tiis  value  of  the  preferment  was  stated  in  Dean  Daw- 

»a'8  mefflorial  to  be  £1,700  a-year.     Now,  after  de- 

dnctioguxes  and  other  outgoings,  it  is  probably  about 

^1|000  a  year;  not  a  Urge  allowance  for  the  digni- 

Ury  next  in  rank  to  a  bishop;  and  for  a  person  with 

that  income  the  amount  of  dilapidations  reported  ought 

^^^oild  a  Bttffideutly  good  house,  or  to  go  very  near 

^g  so.  The  report  of  the  commissioners  is  objected 

^  lit  Because  an  abatement  should  be  made  on 

j^  whole  amount,  to  represent  the  degree  m  which 

^)«of  time  contributed  to  decay:  2ud.  Because  all 

^  items  in  the  schedule  to  said  objections  annexed 

(VKiat  £650)  ought  to  be  chargoJ  against  the  bene- 


fice, and  not  against  the  executord*    The  case  was  be- 
fore the  Court  on  several  days,  five  witnesses  being 
examined   for  one  party,  and  seven  for  the  other. 
These  witnesses  were  nil  architects  and  builders,  or 
manufacturers  of  the  greatest  respectability,  yet  those 
produced  at  one  side  differed  from  those  produced  at 
the  other  to  the  extent  of  at  least  30  per  cent     It 
would  seem  that  the  executor  produced  every  body 
who  would  work  at  the  lowest  rate,  but  the  present 
dean  produced  only  those  who  required  the  highest 
attainable  remunerati)n.     One  of  the  latter  calculates 
on  a  profit  of  from  15  to  20  per  cent,  on  his^  con- 
tracts; possibly  the  others  might  be  content  with  5 
or  10  per  cent.,  and  if  so,  that  would  account  for  a 
good  deal  of  the  differences  between  them.     But  this 
is  clear,  that  witnesses  could  not  be  fonnd  to  swear  up 
to  the  full  amount  of  the  cx>mmissioners'  valuation  in 
all  cases;  and,  therefore,  it  must  be  concluded  that 
their  award  is  not  only  made  at  the  rate  of  the  highest 
marketable  charge,  but  beyond  it,  which  ought  not  to 
be,  the  statute  requiring  only  **  staunch  and  habitable 
order,"  and  the  poverty  of  the  clerg)'  being  such,  that 
the  greatest  economy  ought  to  be  practised  so  as  to 
avoid,  as  far  as  possible,  the  involving  of  them  in 
any  unnecessary  expenses.    Some  of  the  witnesses 
stated  that  contracts  for  the   building  and  repair < 
ing  of  ecclesiastical    residences    are  not,    properly 
speaking,  open  to  competition;  bnt  that  the  practice 
is  to  invite  one  or  two  persons  to  propose  for  them, 
and  to  give  the  contract  to  one  of  them ;  and  it  ap- 
peared that  one  of  the  gentlemen  engaged  in  preparing 
the   report   of  dilapidations  himself  occasionally  ac- 
cepted the  contracts.     If  this  practice  prevail,  it  is  not 
right.     The  diocesan  architect  cannot  be  too  particular 
in  seeing  that  the  work  is  properly  done,  the  plan  of 
the  building -suitable,  and  the  materials  of  the  proper 
description,  subject  to  this,  that  any  clergyman  should  be 
allowed  to  make  the  best  bargain  be  can ;  and  I  would 
suggest  that  whenever  a  building  plan  is  approved  of, 
an  accurate  specification  should  be  given  to  the  incum- 
bent, in  order  that  he  may  be  able  safely  to  advertize 
and  contract.     On  the  first  objection,  as  to  the  degree 
of  decay  arising  from  lapse  of  time,  there  is  no  evi- 
dence.    The  second  objection  claims  that  the  amount 
of  the  items  specified  in  the  schedule  thereto  being 
about  £650,  should  be  charged  on  the  benefice  and 
not  on  the  executor:  157  items  are  specified,  each  of 
which  has  been  investigated  with  as  much  care  and 
expense  as  if  a  sum  of  money  equal  to  the  amount  of 
every  such  item  was  contested  in  an  action  at  law:  and 
to  the  extent  of  £1 16  3s.  3d.  that  objection  appears 
to  be  well  founded,  on  the  ground  that  the  roof  of  the  . 
house  for  which  that  sum  is  priucipally  charged,  is  in 
good  order,  with  some  trifling  exceptions,  and  will  last 
forty  or  fifty  years,  although  worm  or  dry  rot  has 
commenced  in  it.     I  agree  with  the  witnesses  of  the 
executor  thai  it  will  bo  better  not  to  disturb  the  roof 
at  present;  and  as  Dean  West,  siuce  the  hearing, 
concurs  in  this  view,  that  charge  will  be  placed  in  the 
column  of  prospective  repairs,  the   necessity    for  it 
being  occasioned  by  natural  decay  of  things  requiring 
permanent  and  substantial  repairs,  and  not  from  wil- 
ful default  in  the  late  dean,  such  repairs  coming  di- 
rectly within  the  terms  of  the  decision  of  the  Privy 
Council  on  The  Bishop  of  Limerick  v.  Stevenson  (1 
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Ir.  Jnr.,  N.  S.,  1 13),  Next  as  to  the  offices,  that  is  a 
case  of  total  and  absolnte  neglect  and  default  If 
any  part  of  those  dilapidations  was  the  result  of  natu- 
ral decay  it  has  not  been  proved  or  dlstingnished,  and 
wonld  seem  to  have  arisen  from  a  neglect  to  repair 
the  other  part  in  time,  therefore  the  whole  of  this 
must  be  borae  by  the  executor.  The  folding  doors 
between  the  parlonrs  were  the  subject  of  much  discus- 
sion. They  were  set  up  by  the  late  dean  in  an  opening 
made  by  him  for  that  purpose;  and  it  is  insisted  that 
they  should  be  removed,  the  partition  being  made 
complete  as  before  with  a  single  door  in  it,  and  the 
breastsnmuer  or  beam  at  top  removed.  The  breaking 
down  of  the  partition  was  waste;  and  the  present  dean 
is  entitled  to  have  his  residence  as  it  was  before  the 
alterations,  but  he  must  allow  for  the  value  of  the 
folding  doors,  which  are  described  as  of  superior  qua- 
lity ;  and  the  bi-eastsumner  or  beam  over  the  door  is 
not  to  be  removed,  as  its  disturbance  might  cause  in- 
jury, and  would  not  be  either  useful  or  ornamental; 
and  a  new  duor  would  lessen  the  privacy  of  the  smaller 
room,  on  account  of  which  privacy  the  dean  insists  on 
the  removal  of  the  folding  doors.  The  question  prin- 
cipally discussed  was,  whether  the. executor  is  liable 
for  the  destruction  of  a  gate-house  which  has  been 
partly  removed  to  make  room  for  a  new  approach  to 
the  cathedral;  and  it  was  contended  that  because  the 
dean  and  chapter  assented,  though  not  by  any  act  in 
writing  or  under  seal,  the  dean  was  justified  in  allow- 
ing this  waste.  The  gate-house  was  attached  to  the 
mansion,  at  one  end  of  it,  and  fronted  the  entrance 
gate;  there  was  no  other  station  for  a  porter  to  at- 
tend to  the  gate;  and  it  was  proved  that  the  late 
dean  intended  to  build,  and  said  he  would  build,  a 
new  lodge  at  the  other  end  of  the  mansion.  Under 
these  cii-cumstances  it  appears  to  me  that  the  dean 
and  chapter  did  not  attempt  to  give  away  the  property 
of  the  deanery;  that  if  they  could  do  so  still,  it  must 
be  by  act  under  their  corporate  seal;  and  I  do  not 
think  they  could  effect  such  a  conveyance  or  gift 
without  a  faculty,  which  they  never  got — (Wiley,  Di- 
lap.  20).  The  sum  allowed  by  che  commissioners  for 
rebuilding  this  house  is  £200,  which  appeara  upon  the 
evidence  to  be  too  much,  and  the  amount  to  be  given 
will  be  £100. 

This  case  illustrates  so  fully  the  hardship  im- 
posed upon  the  clergy  by  the  present  law  of  dilapida- 
tions«  ijcrbapa  I  may  be  excused  for  calling  attention 
to  the  subject,  and  suggesting  what  appears  to  me  to 
bo  a  proper  remedy,  aud  that  is,  instead  of  the  dioce- 
san architect  now  paid  by  the  clergy,  to  appoint  two 
provincial  architects,  with  adequate  salaries,  to  be 
paid  by  the  Ecclesiastical  commissioners,  whose  duty 
it  shall  be  to  visit  every  ecclesiastical  residence  once 
ill  every  three  years  and  to  certify  the  then  state  of 
repairs  thereof,,  which  certificate  when  granted  abso- 
lutely, or  after  the  execution  of  any  necessary  repairs 
therein  specified,  should  discharge  the  incumbent  from 
all  liability  up  to  that  time.  On  the  occasion  of  the  first 
visit  this  plan  might  create  some  trouble  and  expense, 
but  afterwards  ii  would  not  be  attended  with  either, 
the  shortuess  o{  the  intervals  precluding  the  possi- 
bility of  much  controversy  as  to  the  nature  of  repairs. 
It  would  also  prevent  an  evil  which  i  fear  will  soon 
be  of  frequent  occurrence  aud  has  always  happened 
occasionally^  that  is — ^au  incumbent  dying  iusulveut, 


with  his  residence  out  of  repairs,  perhaps  falling  down, 
and  the  benefice  already  charged  to  the  utmost  ex- 
tent that  the  law  allows,  in  which  case  there  is  no 
available  fund  for  repairs,  when  the  average  net  in- 
come of  the  beneficed  clergy  does  not  amount  to  £200 
a  year,  and  veiy  many  are  ander  £100.  They  can* 
not  be  expected  to  leave  assets  at  their  death:  and 
unless  repairs  are  done  by  little  and  little,  as  occasion 
may  require,  they  cannot  be  done  at  aU.  The  very 
costs  of  the  commisBion  and  objections  just  disposed 
of  would  exhaust  two  years'  income  of  many  a  beni- 
fice.  This  plan  b  on  the  same  principle  as  that  of 
a  county  surveyor;  and  I  learn  from  persons  who 
have  considered  the  subject  that  the  Ecclesiastical 
Commissioners  have  abundant  funds  for  the  puiposo 
if  properly  applied  and  managed.  Indeed  the  clergy 
have  a  primary  claim  on  these  funds,  for,  in  addition 
to  the  proper^  which  has  been  taken  altogether  from 
the  Church,  the  clergy  pay  a  very  heavy  annual  tax, 
more  than  sufficient  to  pay,  and  which  ought  to  be 
applied  to  the  payment  of  all  the  ecclesiastical  officers. 
It  ia  painful  to  see  an  educated  gentleman  with  an 
income  possibly  not  exceeding  £50  a  year,  or  even 
less — for  there  are  such  caaes^-^coeroed  or  importuned 
to  pay  the  doing  of  necessary  acts  which  people  will 
not  perform  without  remaneration,  and  which,  being 
of  a  public  nature,  such  as  the  payment  of  fees  at  vi- 
sitatious  or  the  like,  ought  to  be  paid  to  the  several 
officers  out  of  the  public  funds  of  the  Church  in  the 
hands  of  the  commissioners. 
The  curia!  part  of  the  order  was  as  follows:— 
It  is  ordered  that  the  several  items  in  red  ink  in 
the  third  column  to  said  report  annexed  being  in  re- 
spect of  permanent  and  substantial  decay,  and  not  oc  - 
casioned  by  wilful  default  but  by  lapse  of  time  and 
natural  decay,  amounting  to  the  sum  of  £49  9s.  iOd., 
be  struck  out  of  said  first  column  aud  remain  in  said 
third  culumu ;  aud  the  repairs  to  which  same  are  ia 
said  schedule  allocated,  together  with  the  sum  of  i>46 
13s.  lOd.  in  said  column  mentioned,  making  together 
£96  3s  8d.»  be  executed  by  money  raised  by  way  of 
mortgage  or  by  money  raised  on  mortgage  pursuant 
to  the  statute  14  <&  15  Vict.  c.  73,  s.  27,  at  a  future 
time  when,  Irom  the  progress  of  natural  decay,  the 
said  mausion-house  shall  cease  to  be  in  staunch  auil 
habitable  order.  And  it  is  further  ordered  that  the 
several  items  now  appearing  in  the  left  margin  of  said 
schedule  being  overcharges  amounting  to  the  sum  of 
£145  12s.  3|d.  be  deducted  from  said  first  column; 
and  that  the  balance  remain iug  in  said  first  column, 
amouutiug  to  the  sum  of  £1087  12s.  9d.  be  paid 
forthwith  by  the  executor  of  the  said  late  Dean  Pa- 
kenham  to  the  Very  Rev.  John  West,  the  present 
Deau,  aid  be  by  him  expended  within  twelve  months 
from  this  day,  in  the  repairs  of  the  dilapidations  to 
which  the  sums  in  said  first  column  are  allocated  iu 
said  schedules,  aud  that  he  do  produce  proper  vouchera 
within  the  time  aforesaid  to  show  that  said  money  haa 
been  properly  expeuded  thereon.  And  it  is  further 
ordered  that  each  of  said  paities  do  pay  and  discharges 
oue  moiety  of  the  costs  and  expenses  of  said  commii&  - 
sion  aud  report;  aud  that  each  party  bear  his  own 
co>ts  of  said  objection  and  of  the  hearing  thereof^ 
aud  with  these  alterations  it  b  ordered  that  the  saiU. 
rjpoit  be  confirmed. 
,    Dated,  <&c. 
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Court  of  9ipptul  in  Chancers* 

[Bepoited  by  OUtv  J.  Buke.  Eoqi,  Baniitar«t-LAW.] 

[Bdobi  TBS  LoBD  Chancillob  ard  thb  Lobd 

JUSTKX  OF  ArPEAI.] 

&1QIS  V.  Qnnojuf  and  oTEEBt. — Nov.  22f  1864; 
Jan.  23,  1865. 

A  UBUdor,  hfhuwUl  dated  Uth  November,  1861 
Uqueeihed  £500  to  two  Roman  CathoUcprieete,  or 
Ike  survivor  of  them,  **to  he  applied  as  they  shall 
deem  best  for  the  maintenance  and  education  oftwQ 
priats  of  the  order  of  SL  Dominick  in  Ireland,^^ 
ako  £500  to  another  Roman  Catholtc  priest,  the 
Bev,  Patridt  Thomas  Conway,  on  a  secret  trust 
disdosed  to  him  by  the  testator  during  his  lifetime, 
the  trust  being,  to  apply  said  sum  towards  the  re- 
demption of  the  rent  of  the  church  of  the  Dominican 
Fruars  in  Cork.  Hdd,  with  rejerence  to  the  for- 
mer bequest  (varying  the  order  of  the  Master  of  ihf 
BoUs,  which  dedared  saidbequed  was  not  contrary 
to  any  express  provisions  of  10  Geo,  4,  c.  74,  and 
ikwdd  not  accrue  to  the  residue,  but  should  be  car- 
ried out  cj  pres),  that  same  was  nuU  and  void,  as 
being  oppo^  to  the  Act  oj  10  Geo,  4,  c.  74,  and 
Should  accrue  to  the  residue  of  the  personal  estate 
of  the  said  testator;  and  unth  respect  to  the  latter 
bequest  (confirming  the  order  of  the  Master  oJ.  the 
Matter  ofAe  RoUs),  that  being  given  on  an  invalid 
tnut,  it  wets  void  and  could  not  be  carried  out  cj 
pres. 

Tbis  was  an  appeal  from  the  decretal  order  of  the 
Master  of  the  Rolls.  The  facts  of  the  case  are  fallj 
stated  iQ  the  jadgment  of  His  Honor,  delivered  on  the 
Srd  November,  1864,  and  reported  9  Ir.  Jar.,  N.S., 
p.  404.  The  bequests  contained  in  the  will  of  the 
testator,  dated  15th  November,  1861,  upon  which  the 
opinion  of  the  Conrt  was  now  required,  were  in  these 
words:—"  I  bequeath  £500  to  the  Rev.  Robert  White 
tod  the  Rev.  Bartholomew  Thomas  Russell,  of  St. 
Saviour's  Roman  Catholic  Church,  Dublin,  or  the 
sorrivors  of  them,  to  be  applied  as  they  shaU 
deem  best  for  the  maintenance  and  education  of  two 
priests  of  the  Order  of  St.  Dominick  in  Ireland,^' 
ud  also,  '•  I  bequeath  £500  to  the  Rev.  Patrick 
Thomas  Conway,  of  St.  Mary's  Priory,  Cork,  Roman 
Catholic  clergyman.^  With  respect  to  this  last- 
mentioned  bequest,  althongh  no  trust  appeared  on  the 
*ni,  jet  it  was  admitted  that  there  was  a  secret  trust 
disclosed  to  Mr.  Conway  by  the  said  testa'or,  in  his 
lifetime,  in  effect  that  the  said  sum  of  £500  which 
he  had  bequeathed  to  him,  was  to  be  applied  for  the 
redemption  of  the  rent  of  the  Dominican  Church,  to 
which  said  Mr.  Conway  was  attached,  via.,  a  rent  of 
£60  a  year.  The  following  was  the  order  of  the 
^ter  of  the  Rolls,  from  which  the  present  appeal 
vas  brought: — **  It  is  declared  that  the  bequest  in  the 
win  of  the  testotor  to  the  said  Rev.  Robert  White  and 
Her.  Bartholomew  Thomas  Russell,  to  be  applied  by 
them  as  aforesaid,  is  null  and  void,  as  being  contrary 
to  the  sections  of  10  Geo.  4,  c.  7,  from  the  28th  to 
tite  3 1  St,  both  indnsive;  but  that  the  said  bequest  is 


not  null  and  void  by  the  provisions  of  the  statute,  but 
is  only  null  and  void  as  being  contrary  to  the  policy 
of  the  statute,  and  accordingly  it  is  thereby  further 
QRDEBSD  and  declared  that  the  sttd  legan^  ought  not 
to  accrue  to  the  reeidue  of  the  poreonaleaUte  of  the 
said  testator,  bat  ought  to  be  applied  to  some  other 
charitable  nse,  and  that  the  appointment  thereof  be- 
longed to  the  crown  nnder  its  sign  mannal.  And  it  is 
hereby  further  ordered  that  the  sud  order  of  William 
Brooke,  Esq.,  be  varied  accordingly,  wd  also  that 
the  said  Robert  White  and  Bartholomew  Thomas  Rna- 
sel  are  entitled,  out  of  the  assets  of  the  said  testator, 
to  the  costs  of  the  said  motion,"  id  est,  the  motion  of 
appeal  to  the  Master  of  the  Rolls  from  the  order  made 
by  Master  Brooke,  declaring  the  bequest  ^'  null  and 
void,  and  that  being  so  void  by  the  sUtnte  law,  the 
same  formed  part  of  the  residuary  personal  estate  of 
the  said  testator."  The  following  was  the  appeal  from 
the  said  order  of  the  Master  of  the  Rolls  by  the  Rev. 
Messrs.  White  and  Rossell: — 

«*  That  Michael  John  Simms,  by  his  will  of  the 
15th  November,  1861,  amongst  other  bequests,  be- 
queathed to  the  appellants  the  sum  of  £500,  for 
the  support  and  maintenance  of  two  priests  of  the 
Older  of  St.  Dominick,  in  Ireland.  James  Richard 
Simms,  the  residuary  legatee,  impeached  the  said 
bequest  as  given  upon  a  trust  void  by  law,  and  claimed 
that  the  amount  thereof  should  fall  into  the  residue. 
These  appellants  asserted,  first,  the  validity  of  the 
said  bequest,  and  secondly,  that  in  any  case  it  should 
not  fall  into  the  residue,  but  should  be  applied  cypres 
for  a  valid  chariuble  purpose;  and  they  submitted 
that  Her  Majesty's  Attomey-Qeneral  should  be  made 
a  party  in  the  matter,  and  he  was  made  a  party  ac- 
cordingly. Master  Brooke,  by  his  order  of  l.'Uh 
January,  1864,  declared  the  said  bequest  to  be  void, 
and  that  the  amount  thereof  should  fall  into  the  resi- 
due ;  but  he  made  no  declaration  as  to  the  costs  of 
these  appellants.  The  Master  of  the  Rolls,  on  appeal 
by  these  appelUnts  from  the  said  order  of  Master 
Brooke,  affirmed  the  said  order  so  far  as  it  declared 
the  bequest  void,  but  he  reversed  it,  in  so  far  as  it 
made  the  amount  fail  into  the  residue,  the  Master  of 
the  Rolls  declaring  that  the  amount  should  be  applied 
by  the  Crown  for  a  valid  charitable  purpose,  and  he 
declared  the  appellants  entitled  to  their  costs  of  their 
appeal,  but  made  no  declaration  as  to  their  cocts  in 
the  office.  Your  petitioners  are  advised  that  the  siud 
order  is  erroneous,  in  so  far  aa  it  does  not  give  to  the 
appellants  the  costs  of  their  claim  in  the  office,  and 
they  appeal  therefrom,  and  pray  that  the  said  bequest 
may  be  declared  valid,  and  the  appellants  entitled  to 
their  costs,  for  the  following  (amongst  other)  reasons: 
First The  said  bequest  is  not  susceptible  of  a  con- 
struction not  opposed  to  the  policy  of  the  law.  Se- 
condly.— Your  petitioners  should  ia  any  case  be  de- 
clared entitled  to  their  costs,  inasmuch  as  thoy,  by 
their  charge  in  the  office,  submitted  in  the  alternative 
that  even  if  the  bequest  were  in  itself  void,  the  amount 
should  be  applied  for  a  valid  chai*itable  purpose — and 
it  has  been  so  ruled  by  the  Master  of  the  Rolls. 
Thirdly.— But  for  these  appellants  raising  that  ques- 
tion and  requiring  the  Attorney-General  to  be  made  a 
party,  the  amount  would  have  been  permitted  to  tail 
into  the  residue.   Fourthly — They  should  be  declaied 
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^oliiled  to  their  costs  mi  ioooani  (^  the  great  diA- 
taUy  of  the  tiucetiona  lUTolved.^' 

Wkh  respect  to  the  beoftesl  to  the  Rev.  Petrick 
Thomas  Cbawi^,  Master  Brooke  declared  '*that  the 
te(|heHt>r£l500>  the  will  of  the  testaier,  Miehael 
Johh  Simmsb  to  tlie  Rev.  Patrick  Thomas  Conway,  as 
trtastpe,  for  the  benefit  of  the  Order  of  Dominican 
iFViara,  is  niill  and  vokl,  and  being  nn!I  r.nd  void  by 
the  etatate  law,  said  som  forms  part  of  the  i^iduary 
fnad  of  saiil  testator.'*    Upon  appeal  from  this  order, 
the  Master  of  the  bolls  ordered  and  declared,  **  That 
the  beqaeet  in  the  wiH  of  the   tosUtor,   Michael 
John  Simms,  of  £560  to  Che  Rev.  Patrick  Thomas 
Conway,  of  Saint  Mary's  Priory,  Cork,  Roman  Catho- 
lic clergyman,  is  null  and  void  as  being  contrary  to 
the  policy  of  the  sections  of  the  10  Geo,  4,  c.  7,  from 
tlie  28th  to  the  30th  both  inclnsive,  having  regard  to 
the  evidence  in  the  case  as  to  the  tmst  npon  which 
the  said  beqnoet  was  made;  but  the  Conrt  dotb  de- 
clare that  the  said  bequest  is  not  nnfl  and  void  by 
the  express  provisions  of  the  said  statute,  bnt  Is  only 
nnll  and  void  aa  being  contrary  to  the  policy  of  the 
aaid  statute;  and  it  Is  further  ordered  that  the  re^t  of 
the  motion  do  stand  for  judgment."  The  Rev.  Mr.  Con- 
way now  appealed  from  the  said  order  of  the  Master  of 
the  Rolls,  in  so  far  as  it  declarei  that  the  bequest  of  the 
sum  of  £500  to  thb  appellant  is  void  as  being  contrary 
to  the  policy  of  the  sections  of  the  Act  of  Parliament 
therein  referred  to;  and  the  appellant  prayed  that  the 
aaid  order  may  be  varied  acconlingly  for  the  following 
reasons :  First — The  Act  of  Parliament  in  question  in  no  ' 
way  invalidates  a  gift  clothed  with  such  a  tmat  as  the  • 
said  bequest  of  £600  to  this  appellant.     Secondly. — 
£veii  supposing  that  by  the  indirect  effect  of  the  Acts, 
gifts  whose  tendency  is  to  perpetuate  the  religious 
orders  therein  meuti'med,  are  void  as  being  contrary 
to  the  policy  of  the  Act,  yet  no  such  tendency  is  ne- 
cedisarily  involved  in  the  bequest  to  this  appellant,  or 
by  the  parol  trust  attaching  to  that  bequest.      Third- 
ly.— So  long  as  members  of  the  Dominican  Order  are 
permitted  to  remain  in  this  country,  and  to  exercise 
their  vocation  as  priests,  there  is  nothing  in  the  Act 
of  Parliament  or  in  the  policy  of  the  Act  to  incapaci- 
tate such  members  from  holding  property.    Fourthly. 
•^More  especially  mu^^t  this  be  the  case,  considering 
that  there  are  still  mumbere  in  Ireland  of  the  Domi- 
nican Oitlcr,  who  were  such  before  the  passing  of  the 
Act  of  Parliament  in  question,  and  who  have  been 
duly  regbtered  pursuant  to  that  Act,  and  who,  there- 
fore, enjoy  to  the  full  extent  all  the  rights  of  British 
■nbjects.     Fifthly. — ^The  Roman  Catholic  Chapel  for 
whose  benefit  the  beqneet  was  given,  is  as  it  appears 
by  the  evidenoe,  one  of  the  public  chapels  in  the  city 
of  Cork,  largely  frequented  by  the  Roman  Catholics 
of  that  city,  and  a&  such  is  the  object  of  a  valid  cha- 
litaoie  disposition.     Sixthly. — Because  the  aforesaid 
trutft  for  the  redemption  of  a  rent  of  £60  per  annum, 
was  a  valid  and  legal  trust  being  for  the  benefit  of  the 
trustees  liable  to  the  payment  thereof. 

The  petitioner  brought  his  appeal  against  ao  much 
^.''^the  decretal  order  of  the  Master  of  the  Roils 
as  declared  that  though  the  bequests  were  invalid,  yet 
the  testator's  intention  might  be  carried  out  by  ap- 
plying same  to  some  other  charitable  purposes,  in  the 
foUoivlog  terms:— 


That  in  the  aaid  petitirn  to  the  Conrt  of  Chancery  for 
administration  of  the  assets  of  the  said  testator  aa 
aforesaid,  it  is  charged  by  jonr  petitioner  that  several 
of  the  legacies  given  by  the  will  of  the  said  testator 
are  voSd,  as  being  contrary  to  tbe  laws  and  statntea 
of  the  realm;  and  that  in  tbe  chkrge  filed  by  yonr 
petitioner  in  said  matter  for  the  purpose  of  impeach- 
ing the  haid  legacy  to  the  said  Messrs.  White  and 
Russell,  and  claiming  the  benefit  thereof  for  peti- 
tioner as  residuary  legatee  as  aforesaid*  it  b  alleged 
«nd  charged — •♦  That  the  said  Order  of  Sl  Domiuick 
Uk  Ireland,  for  the  education  Htnd  mamteoance  of  two 
znembei-s  of  which  Order  the  said  legacy  is  so  be- 
qneathed  as  aforesaid,  is  a  religious  order,  community, 
or  society  of  the  Church  of  Rome,  fesident  in  the 
TTnited  Xtngdom,  and  bound  by  monastic  vowe,^  and 
that  same  ^as  an  illegal  society;  and  it  is  thereby 
submitted  that  the  sud  legacy  having  been  bequeathed 
for  the  mamtenaoce  of  the  said  Order,  and  for  the 
education  of  priests  to  be  members  of  the  same,  is 
void  for  illegality,  and  also  for  uncertainty,  and  in  the 
affidavit  made  by  your  petitioner  in  support  of  the 
said  charge,  and  filed  on  the  26th  day  of  Jntfe,  1863. 
to  which  petitioner  begs  to  refer,  it  is  stated  (bat 
the  said  Riev.  Robert  White  and  the  said  Rev.  Bar- 
tholomew  Thomas  Russell  are  members  of  the  said 
society,  and  that  the  ^ame  is  a  religions  order,  com- 
munity, or  society  of  the  Church  of  Rome,  resident  m 
Ireland,  and  boond  by  monastic  vows,  and  thai  most 
of  the  members  of  the  said  society  at  present  in  Ire- 
land have  joined  same  within  the  last  thirty  years. 
That  the  said  Rev.  Robert  White  and  the  said  Rev. 
Bartholomew  Thomas  Russell,  by  their  chaise  filed  in 
th'is  matter  on  the  5th  day  of  May,  1863,  admit  that 
they  are  members  and  priests  of  the  said  Order  of  St. 
Domiuick,  and  that  same  is  an  Order  of  the  Roman 
Catholic  Church,  bound  by  monastic  vows,  but  say 
they  were  members  of  the  said  Order  prior  to  the 
19th  of  April,  1829;  and  that  the  said  Rev.  Robert 
White  delivered  to  the  clerk  of  the  peace  for  the  city 
of  Dublin,  in  or  abont  the  month  of  Oaober  in  :iaid 
year;  and  that  the  said  Rev.  Bartholomew  Thomas 
Russell,  on  or  abont  the^Yth  day  of  October  in  the 
same  year,  delivered  to  the  clerk  of  the  peace  for  the 
county  of  Cork  the  notice  or  statement  in  writing  re- 
qu'red  by  the  28th  section  of  the  statute  of  the  10th 
of  Gcoige  the  IV.,  chapter  7 ;  and  it  is  further  stated 
in  the  said  discbarge  that  there  are  in  Ireland  consi- 
derable numbers  of  the  said  Order  who  were  members 
thereof  before  the  passing  of  the  said  statute,  and 
who  had  delivered  to  the  clerks  of  the  peace  for  their 
respective  counties  such  notice  or  statement  as  afore- 
said; and  the  said  Rev.  Messrs.  White  and  Russell 
submitted  that  the  said  bequest  on  the  tmst  aforesaid 
was  not  invalidated  by  the  terms  of  the  statute  afore- 
said; and  they  further  submitted  that  even  if  the  sud 
beqncst  should  be  deemed  illegal,  same  should  be  ap- 
plied under  the  directions  of  the  Conrt  of  Chancery 
to  some  such  charitable  purpose  as  would  most  nearly 
approximate  to  the  object  specified  by  the  testator, 
and  a  scheme  accordingly  settled  under  the  directions 
of  said  court.     That  the  Right  Hon.  Thomas  O'Ha- 
gan,  Attorney -General  for  Ireland,  by  his  charge  filed 
on  the  l7th  day  of  November,  in  the  year  1863,  sub- 
mitted to  the  said  Ccnrt,  that  if  it  should  be  of  opi- 
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nioa  thai  the  trut  on  which  the  said  beqaest  was 
Blade  was  illegal  the  same  was  not  invalid  or  void, 
hat  having  been  made  with  a  charitable  purpose 
should  be  carried  into  effect,  either  by  the  Crown  or 
■nd»  the  direction  of  the  said  Court,  by  a  scheme  to 
be  settled  eypres.  That  the  said  Rev.  Thomas  White 
and  the  Rev.  Bartholomew  Thomas  Russell  appealed 
from  the  said  order  of  the  said  William  Brooke,  Esq^ 
to  the  Conrt  of  the  Right  Hon.  the  Master  of  the 
Bolls,  bat  that  no  appeal  from  the  said  decision  was 
lodged  on  behalf  of  the  Crown  by  the  Attomey-Ge- 
nenl,  who  it  is  submitted  moat  bQ  thereby  taken  to 
have  acquiesced  in  the  said  order  of  the  1 3th  of  Ja- 
nnary,  1 864.  That  accordingly  on  the  hearing  of  the 
sud  appeal  of  the  said  Messrs.  White  and  Russell  be- 
fore the  Right  Hon.  the  Master  of  the  Rolls,  it  was 
submitted  by  counsel  for  the  petitioner,  that  inasmuch 
as  there  was  no  appeal  by  the  Attomey-Qeneral  from 
the  said  order  of  the  13th  January,  1864,  the  Crown 
was  concluded  thereby  and  could  not  be  heard  to  dis- 
pute the  validity  of  same,  and  that  neither  were  the 
Messrs.  White  and  Russell  entitled  upon  the  ground 
of  any  sopposod  right  in  the  Crown  or  the  Court  of 
Chancery  to  the  application  of  the  fund,  to  have  the 
said  order  varied  or  set  aside  if  the  Court  should  be 
of  opinion  that  the  said  order  was  right  in  so  far  as 
it  dedared  the  said  legacy  to  the  said  Messrs.  White 
aiid  Boseell  to  be  null  and  void,  owing  to  the  unlaw- 
fulness of  the  trust  on  which  the  same  was  given,  but 
nevertheless  counsel  for  the  Attorney-General,  and 
abo  for  the  said  Messrs.  White  and  Russell,  were  heard 
against  the  said  Order,  upon  the  ground,  amongst  others, 
that  even  if  the  said  legacy  was  thereby  properly  held  to 
be  void,  same  should  have  been  held  to  be  applicable 
to  some  other  charitable  purpose  cy  prea  or  by  the 
Crown  under  its  sign  manual  The  grounds  of  ap- 
peal are  as  follows:  Firstly,  that  hb  Honor  should  have 
held  that  the  said  legacy  was  null  and  void,  as  being 
by  necessary  construction  and  intendment  in  contra- 
vention of  the  provuions  of  the  10th  of  George  IV., 
chap.  7,  making  it  illegal  from  thenceforth  to  enter 
into  such  an  order  or  society  as  that  of  the  said  Order 
of  St.  Dominick,  and  therefore  illegal  to  give  or  di- 
rect money  to  be  applied  for  the  education  and  main- 
tenance of  persons  with  the  vie*v  to  their  transgress- 
ing the  said  provisions  of  the  said  statute  by  becoming 
members  of  the  said  Order.  Secondly,  that  whether 
his  Honor  was  right  or  not  in  holding  that  the  said 
legacy  was  null  and  void,  not  as  being  contrary  to  the 
proviuons  of  the  statute,  but  as  being  contrary  to  the 
policy  thereof,  he  should  have  held  that  the  said  le- 
ga47  being  given  on  a  special  trust,  which  failed  for 
illegality,  no  such  general  charitable  intent  was  dis- 
ctoeed  thereby  as  entitled  the  Crown  or  the  Court  of 
Chancery  to  the  application  of  same,  and  should  there- 
fore have  declared  that  the  said  legacy  accrued  to  the 
residne  of  the  tesutor's  personal  estate.  That  as  the 
Attorney-General  did  not  appeal  from  the  said  order 
of  the  13th  January,  1864,  the  Crown  was  bound 
thereby;  and  therefore  h'ls  Honor  being  of  opinion 
that  the  said  legacy  to  the  said  Messrs.  White  and 
Russell  was  null  and  void  for  illegality,  should  have 
dismissed  their  appeal  with  costs,  same  having  failed 
on  the  only  ground  on  which  it  was  competent  for 
them  to  object  to  the  said  order — namely,  their  right 


to  be  piud  the  said  legacy  to  be  applied  on  the  trust 
indicated  by  the  said  testator. 

Flanagan,  Q.O.,  with  Johnffllagan  appeared  for  the 
appellants,  Messrs.  White,  Russell,  and  Conway.— By 
the  common  law  from  the  earliest  times  to  the  times  of  the 
change  of  religion  in  this  country,  bequests  to  monastic  in- 
stitutions were  good  and  valid.  The  statute  law  after  the 
Reformation  changed  the  system  and  prevented  bequests 
from  being  then  valid,  which  at  common  law  might,  and  so 
things  remained  until  the  10  Geo.  4,  chap.  7,  a.d.,  1829, 
which  was  **  An  Act  for  the  relief  of  His  Majesty's 
Roman  Catholic  subjects,"  that  Act  relieved  the  Roman 
Catholic  subjxts  of  his  Majesty  from  the  burdens 
imposed  upon  them  by  statute,  and,  save  so  far  as 
was  excepted  by  that  or  other  unrepealed  Acts,  it 
restored  the  common  law,  which,  in  this  case,  was  to 
the  extent  of  admitting  beque^its  to  monastic  institu- 
tions to  be  good  and  valid.     From  section  28  to  the 
close  of  the  36th,  are  the  sections  relied  upon  on  the 
other  side  as  the  sections  disqualifying  monasteries 
from  receiving  bequests,  but  it  will  be  observed  that 
those  sections  merely  impose  restriction  upon  those 
bound  by  monastic  or  religions  vows,  by  the  schedule 
to  the  Act,  a  registry  of  the  name  of  the  parties,  their 
age,  place  of  birth,  the  name  of  the  order  or  community, 
and  the  usual  residence  of  the  superior,  are  required  to 
bo  lodged  with  the  clerk  of  the  peace  of  the  county 
where  such  person  shall  reside.     In  2 he  Attorney ' 
General  v.  Gladstone^  (13  Sim.  7)  the  testator  gave 
to  T.  R.  £16,000,  to  be  by  him  applied  for  the  use 
of  Roman  Catholic  priests  in  and  near  London,  at  his 
absolute  discretion.     T.  R.  died  in  the  testator's  life 
time,  and  it  was  there  held  that  the  legacy  was  not 
void  for  uncertainty,  and  did  not  lapse  by  T.  R.'s 
death  in  the  testator's  life  time,  but  was  good  as  a 
charitable  legacy,  and  that  it  must  be  applied  for  the 
benefit  of  persons  filling  the  character  of  Roman  Ca« 
tholic  priests  in  and  near  London  at  the  testator's 
death,  and,  afterwards,  according  to  a  scheme  to  be 
approved  of  by  the  Master.-.-There  can  be  no  possible 
objection  to  the  redemption  of  the  rent  of  the  chapel 
on  Pope's  Quay  in  Cork,  for  by  statute  7  &  8  Vict., 
c.  97,  s.  15,  it  is  enacted  that  persons  or  bodies  may 
by  deed  or  will  vest  lands  in  the  commissioners  of 
charitable  bequests  for  Roman  Catholic  purposes,  such 
as  follows,  *'  buildiug,  enlarging,  upholding,  or  fur- 
nbhing  any  chapel  or  place  of  religions   worship, 
professing  the  Roman  Catholic  religion,  or  in  trust  for 
any  archbbhop  or  bbhop,  or  other  persons  in  holy 
orders  of  the  Church  of  Rome,  officiating  in  any  district 
or  having  pastoral  superintendence  of  any  congregation 
of  persons  professing  the  Roman  Catholic  religion,  and 
for  those  who  shall  fix>m  time  to  time  so  officiate  cr 
shall  succeed  to  the  same  pa^^toral  superintendence,  or 
for  building  a  residence  for  his  or  their  use,  and  such 
estate,  interest,  or  property,  in  such  lands,  tenements, 
or  other  hereditaments,  goods  and  chattels,  shall  ve^t 
in  and  be  holden  by  the  said  commissioners  subject  to 
the  trusts  of  such  deed  and  will  respectively,  and  shall 
be  holden  without  any  writ  or  licence  other  than  this 
Act."     This  section  concludes  with  a  proviso  which 
goes  no  further  towards  restraining  or  rendering  in- 
capable monastic  persons,  than  the  lUth  Geo.  4,  c.  7» 
had  done  before.     The  foUowiog  is  the  proviso: — 
**  Provided  always,  that  nothing  herein  contained  shall 
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be  constraed  to  rendor  lawful  aaj  donatioiif  devise,  or 
bequest  to  or  Id  favonr  ofanj  religioiis  order,  oommu- 
nity,  or  societj,  of  the  Ohnrch  of  Rome,  bound  by 
monastic  or  religions  vows,  prohibited  by  an  Act 
passed  in  the  1 0th  year  of  King  George  4,  entitled 
*•  An  Act  for  the  relief  of  His  Majesty's  Roman  Catholic 
subjects,'  or  to  or  in  favor  of  any  member  or  members 
thereof."  A  bequest  to  the  monks  of  Sbandon  has 
been  held  to  be  a  good  bequest  in  Carberry  v.  Cox^ 
(3  Ir.  Ch.  231).  Should,  however,  the  Court  hold 
that  the  bequests  were  void,  then  and  in  that  case 
their  Lordships  would  be  called  upon  to  confirm  the 
judgment  of  the  Master  of  the  Rolls,  whereby  his 
Honor  decided  that  they  were  bequests  which  might 
be  carried  out  cjr  prea.  The  cases  are  many  on  this 
point,  some  of  which  had  regard  to  bequests  prior  to  the 
Roman  Catholic  Relief  Act,  where  the  bequests  were 
carried  out  cy  pres^  the  bequest  being  for  charitable 
purp'>8es. — The  AUometf' General  v»  Todd,  (I  Keece, 
803);  Muggoridge  v.  Thackwell,  (7  Vesey,  Jun.  36); 
Carey  v.  Abbots  (7  Vesey,  Jun,  490);  Attomfy- 
Ckneral  v.  Baxter^  (1  Vernon,  248);  Corbyn  v. 
French,  (4  Ves.,  Jun.,  418).  This  last  cited  case 
will  be  relied  upon  on  the  other  side  as  an  authority 
to  shew  that  this  bequest,  if  invalid,  shall  not  be 
carried  out  cypres,  but  that  case  is  distinguishable  from 
this,  because  that  was  in  direct  violation  of  the  provi- 
sions of  the  9  Geo.  2,  c.  36. — ^Tbere  a  legacy  to  the 
trustees  of  a  chapel  for  Protestant  dissenters,  to  be 
applied  by  them  towards  the  discharge  of  the  mortgage 
on  the  said  chapel,  was  held  void  under  the  last 
mentioned  Act,  and  so  the  Court  was  of  opinion  that 
it  might  not  be  applied  cy  prea.  The  gift,  however, 
in  the  case  before  the  Court,  if  it  can  be  held  at  all 
that  the  bequest  is  void,  it  must  be  as  against  the 
policy  and  not  the  letter  of  the  law.  The  most 
remarkable  case  in  the  books  on  this  doctrine  of  cypres 
Is  that  of  Da  Costa  ▼.  De  Pas  (1  Amlb.  226)— that 
was  a  legacy  to  establish  a  Jesuba  for  instructing  Jews 
in  their  religion,  and  it  was  held  that  it  was  for  a 
charitable  purpose  and  should  be  applied  ey  prec,^^ 
Jeffreys  v.  Alexander  (8  H.  L.,  694). 

Serjeant  SuUiv<tn,  Brewster,  Q.C.,  and  Dwyer  were 
for  the  residuary  legatee,  those  bequests  are  opposed 
to  the  policy  of  the  law;  [The  arguments  against 
the  validity  of  these  bequests  are  fhlly  given  in  the 
judgment  of  the  Master  of  the  Bolls,  9  Ir.  Jur.,  N.S., 
p.  406].  The  judgment  of  his  Honor,  however, 
though  correct  in  holding  the  bequests  to  be  void,  is 
erroneous  in  holding  that  they  might  be  carried  out 
cypres,  and  Master  Brooke  was  right  in  the  view  he 
had  taken,  namely,  that  the  cy  pres  doctrine  did  not 
apply. 

The  Solicitor-Oeneral  (Lawson)  with  Waters  ap- 
peared for  the  Attorney-General 

Jan.  28.— The  ImD  CHANcn.L0R. — This  is  a  peti- 
tion of  Appeal  by  difierent  parties,  and  comes  before 
us  complaining  of  an  order  made  by  the  Master  of  the 
Rolls,  varying  in  part  an  order  mado  by  Master  Brooke 
in  reference  to  certain  bequests  and  legacies  contained 
in  the  will  of  Mr.  Michael  John  Simms.  The  first 
question  arises  upon  a  bequest  to  the  Rev.  Robert 
White  and  the  Rev.  Bartholomew  Thomas  Russell,  and* 
next  as  to  a  bequest  to  the  Rev.  Robert  Conway. 
Two  qneetioBS,  or  rather  three,  arise  on  each  of  these 


two  bequests,  first,  whether  they  were  void;  seooodly, 
if  they  were  void,  were  they  actual  charitable  bequests 
which   the   Court  would   direct  to   be  carried  out, 
either  by  their  own  authority,  or  by  application  of  the 
cy/^re*  doctrine,  or  by  the  direction  of  the  Crown  under 
its  sign  manual      These  two  questions  resolve  them* 
selves  into  two  others  of  importance  in  the  case;  but 
the  main  questions  are  whether  the  bequests  are  void, 
and  whether  although  they  be  void,  they  are  so  far  void 
as  to  let  the  doctrine  of  cypres  have  application  as  be- 
ing charitable  bequests.   Now,  the  principal  discussion 
upon  the  subject  arose  upon  the  latter  of  these  two 
questions — whether  these  were  charitable   bequests 
capable  of  being  administered  according  to  the  cypres 
doctrine,  or  by  the  authority  of  the  Crown  under  its  sign 
manual.     The  first  question  is  to  be  considered,  and 
before  we  approach  the  latter  one  at  all,  we  must  come 
to  the  conclusion  as  to  the  mode  in  which,  and  the 
character  in  which  the  law  operates  upon  these  be- 
quests, so  as  to  make  them  void.     Now,  I  may  say 
the  three  modes  in  which  bequests  of  this  kind  wonld 
be  void  are— first,  one  might  be  a  bequest  in  contraven- 
tion of  the  express  words  of  the  statute;  the  second  is, 
whether,  even  though  they  be  not  prohibited  by  the 
express  words  of  the  statute,  they  are  not  so  directly 
in  contravention  of  its  policy  as  to  be  void;  and  the 
third  is,  whether  they  be  not  void  by  the  policy  of  the 
common  law,  having  regard  to  the  constitution  of  the 
societies,  and  the  state  of  legishition  in  reference  to 
theuL     Now,  the  first  question  is — are  the  bequests 
void  by  the  operation  of  any  Act  of  Parliament?    I 
don*t  mean  void  by  analogy  to  the  Act,  or  from 
necessary  intendment  arising  out  of  its  construction ; 
but  are  they,  or  are  they  not  void  by  the  general  ope- 
ration and  effect  of  any  Act  of  Parliament  ?  That  ques- 
tion appears  to  me  to  lie  at  the  root  of  the  whole  of  this 
case,  and  particularly,  1  believe,  in  reference  to  the 
bequest  to  the  Rev.  Robert  White,  and  the  bequest  to 
the  Rev.  Bartholomew  Thomas  RusseU.    The  passage 
in  the  will  is  as  follows:—"  I  bequeath  £500  to  the 
Rev.  Robert  White  and  the  Rev.  Bartholomew  Thomas 
Russell,  of  St.  Saviour's  Roman  Catholic  Church, 
Dublin,  and  the  survivor  of  them,  to  be  applied  as 
they  deem  best  for  the  education  and  maintenance  of 
two  priests  of  the  order  of  St.  Dominic  in  Ireland." 
I  quite  concur  in  the  opinion  of  the  Master  of  the 
Rolls,  which  is  very  clearly  put  by  him — ^that,  reading 
these  words,  as  we  are  bound  to  do,  in  the  feir  and 
ordinary  acceptation  of  them,  this  cannot  be  considered 
as  a  bequest  for  the  benefit  of  any  person  who  was  a 
member  of  the  order  at  the  time  of  the  passing  of  the 
iOth  Geo.  IV.,  cap.   7,  the  Catholic  Relief  Act    It 
speaks  of  the  education  of  gentlemen  who>ould  be  now 
at  an  advanced  period  of  life,  and  whose  education 
would  be  long  since  completed.      I  must  read  Uiia 
passage,  as  intended  to  provide  for  the  education 
and  future  maintenance  of  two  priests  to  be  added  to 
the  order  of  St  Dominic     It  is  very  dear— upon 
the  evidence  there  is  no  controversy  about  h — ^that 
the  order  of  St  Dominic  is  a  monastic  order,  con- 
'  sisting  of  persons  bound  by  monastic  vows,  and  con- 
sequently an  order  to  which  the  provisions  of  the  lOth 
of  Geo.  4,  cap.  7,  are  plainly  referable;  but  there  is 
'  no  particular  evidence  as  to  what  the  object  of  the 
Older  was.    We  are  only  to  consider  now,  what  is 
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the  operation  and  effect  of  that  statute  on  gifta  for 
the  maiBtenance  and  edocation  of  persons  who  are 
to  become  members  of  that  order?  We  mast  notice 
the  proTisioas  of  10  Geo.  4,  c  7,  everj  one  of  them. 
Thef  begin  by  reciting  "  that,  whereas,  Jesuits  and 
members  of  other  religions  orders,  commnnities  or 
societies  of  the  Church  of  Rome,  boand  by  monastic  or 
religions  vows,  are  resident  within  the  United  King- 
dom, and  it  is  expedient  to  make  provision  for  the 
giadaal  suppression  and  final  prohibition  of  the  same 
theieio.  Be  it  therefore  enacted."  That  section  then 
is  directed  against  the  fntnre  existence  of  such  bodies 
in  this  Idngdom,  and  the  section  then  requires  that  all 
existing  members  of  such  orders  shall  deliver  a  cer- 
tain memorandum  to  the  clerk  of  the  peace,  and  there- 
upon that  person  is  relieved  from  all  the  consequences 
of  the  Act.  Well,  then,  we  come  to  the  29th  and 
other  subsequent  sections  which  proceed  to  say — 

^  That  it  any  Jesuit,  or  member  of  any  sach  religious 
Older,  community,  or  society  as  aforosaid,  shall  after 
the  oommencement  of  this  Act,  come  into  this  realm, 
be  shall  be  deemed  and  taken  to  be  guilty  of  a  mis- 
demeanour, and  being  thereof  lawfully  convicted,  shall 
be  aeatenoed  and  ordered  to  be  banished  from  the 
United  Kingdom  for  the  term  of  his  natural  life.  Then 
follows  the  33rd  section — 

^  That  in  case  any  Jesuit,  or  member  of  any  such 
religions  order,  community,  or  society  as  aforesaid, 
shall,  after  the  commencement  of  this  Act,  within 
tiiy  part  of  the  United  Kingdom,  admit  any  pei-son 
to  become  a  regular  ecclesiastic,  or  brother  or  mem- 
ber of  any  such  religions  order,  community,  or  society, 
or  be  aiding  or  consenting  thereto,  or  shall  adminis- 
ter or  cause  to  be  administered,  or  be  aiding  or 
sssisting  m  the  administering  or  taking,  any  oath, 
vow,  or  engagement,  purporting  to  bind  the  person 
takiag  the  same  to  the  rules,  ordinances,  or  ceremonies 
of  such  religioos  order,  community,  or  society,  every 
person  offending  in  the  premises  in  England  or  Ire- 
land shall  be  deemed  guilty  of  a  misdemeanour,  and  in 
Scotknd  shall  be  punbhed  by  fine  and  imprisonment.'* 
Bjr  the  d4th,  a5th,  and  36th  sections  it  is  enacted^ 

^  Thai  in  case  any  person  shall,  after  the  com- 
msDeement  of  this  Act,  within  any  part  of  this  United 
Kingdom,  be  sulmitted  or  become  a  Jesuit,  or  brother 
or  member  of  any  such  religious  order,  conmnnity,  or 
society  as  aforesaid,  such  person  shall  be  deemed  and 
tiken  to  be  gmlty  of  a  misdemeanour,  and  being 
thereof  lawfully  convicted,  shall  be  sentenced  and 
ordered  to  be  bamsbed  from  the  United  Kingdom  for 
the  term  of  his  natural  life. 

"^Tbat  in  case  any  person  sentenced  and  ordered 
to  be  banished  under  the  provisions  of  this  Act  shall 
not  depart  from  the  United  Kmgdom  within  thurty 
dsjs  after  the  prcboundng  of  such  sentence  and  order, 
it  shall  be  lawful  for  hb  Miyesty  to  cause  such  person 
to  be  conveyed  to  such  place  out  of  the  United  King- 
^  as  his  Mi^esty,  by  the  advice  of  his  Privy 
Cooneil,  ahaU  direct. 

**That  if  any  oflbnder,  who  shall  be  so  sentenced 
nd  ordeied  to  be  banished  in  manner  aforesaid,  shall, 
•fter  the  end  ef  three  ealeadar  months  from  the  time 
nch  sentence  and  order  hath  been  pronounced,  be  at 

Isrge  within  any  part  of  the  United  Kingdom,  Without 

•ome  lawful  cause,  every  such  offender  being  so  at 


large  as  aforesaid,  on  being  thereof  lawfully  convicted* 
shall  be  transported  to  such  place  as  shall  be  appointed 
by  his  Majesty  for  the  term  of  his  natural  life." 

We  have  here  distinct  enactments  of  a  most  stringent 
and  penal  character  against  the  after  creation  of  any 
membei  of  this  order.     By  the  34th  section,  any  per- 
son who  shall  become  a  member  of  the  order  thereby 
irutanUr  becomes  guilty  of  a  high  misdemeanour,  and 
the  Act  declares  that  if  he  is  lawfully  convicted  he- 
shall  be  ordered  to  be  banished  from  the  kingdom  for 
the  term  of  his  natural  life:  If  he  be  found  in  the 
kingdom  witl.in  thirty  days  after  that,  again,  he  Is 
liable  to  be  trinsported,  or  to  be  conveyed  rather,  out 
of  the  kingdom,  and  if  he  return  agun,  he  is  liable  to 
be  transported  for  life.      All  these  provisions  de« 
clare  the  acts  to  be  misdemeanors,  and  declare  the 
punishment  to  be  banishment  or  transportation  for 
life,  as  the  case  might  be.     That  being  so.  we  have  to 
consider  what  is  the  character  of  a  bequest  or  devise 
of  anything,  the  effect  of  which  should  be  to  prepare 
a  man  for  the  commission  of  this  highest  class  of  mis- 
demeanor known  to  the  law,  and  to  maintain  him  in 
the  commission  of  it — that  is,  simply  and  solely ;  What 
is  the  character  of  a  bequest  which  should  have  the 
effect  of  flying  in  the  face,  I  may  say,  or  enabling  any 
person  to  fly  in  the  face,  of  the  Act  of  Parliament— 
to  commit  a  misdemeanor,  and  persist  in  the  committal 
of  it,  by  maintainiog  him  in  the  commission  of  that 
act  ?    It  strikes  me  that  that  is  a  very  serious  question, 
and  one  that  appears  to  have  been  rather  overlooked 
in  the  argument.     It  is  said  there  is  no  provision 
directly  invalidating  such  bequests.    No  doubt  there 
is  not  in  words  but  the  question  is,  is  there  not  in 
substance  and  effect?    Before  the  Act  of  Pariiament 
made  certain  acts  a  new  felony  or  new  misdemeanor, 
the  settled  law  of  the  laud  was  laid  down  in  Bacon's 
abridgement,  tit.  statute  B.,  voL  7,  p.  438,  '*  That 
whenever  a  power  is  given  by  a  statute,  every  thing 
necessary  to  the  making  it  effectual  is  given  by  im- 
plication, for  the  maxim  is  quando  lex  aiiquid  oancedit 
coHcedere  vidOur  et  id  per  quod  deveniiur  ad  ULud?* 
Any  person  aiding  and  abetting  another  person  to 
commit  a  misdemeanour  then   becomes    himself  a 
misdemeanant  and  liable  to  indictment.     Now,  a  be- 
quest which  is  intended  to  operate  for  the  purpose  of 
enabling  a  person  to  commit  that  misdemeanonr— to 
educate  him  for  the  purpose — b  not  that  within  the 
penal  provisions  of  the  statute,  and  as  much  prohi- 
bited as  the  act  itself?     It  appears  to  me  that  the 
cUuse  has  naturally  the  effSoet  of  aiding  and  encourag- 
ing another  person  to  commit  misdemeanour,  and 
therefore  comes  within  the  doctrine  applicable  to  such 
offences.     On  these  grounds  it  appears  to  me  that 
this  question  is  cut  short  in  Umne  by  the  operation 
of  the  Act,  and  we  have  nothing — absolutely  nothing 
—to  do  with  the  questions  as  to  charitable  bequests 
or  the  cy  pree^  which  are  very  embarrassing  and  very 
entangling,  ami  we  possibly  may  admit— I  will  net 
say  that  we  do  not  admit— that  the  dedsion  of  the 
Master  of  the  Rolls  ia  perfectly  right  in  that  respect; 
but  1  think  he  took  ftr  too  easily  the  posltioa  that 
these  bequests  were  not  prohibited  by  Aet  of  Farliar 
ment*    In  my  mind  they  are  distinctly  prohibited- 
they  are  misdemeanonrs;  attd  it  appeans  to  me  this 
bequest  we  are  now  oonsidiriBg  is  totally  void,  not 
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only  by  analogy,  but  by  tbe  policy  of  tbe  statute — by 
the  express  operation  and  effect  of  the  Act  itself  upon 
8uc*h  bequests — bequests  having  the  tendency  which 
I  have  referred  to.  The  cases  on  the  constmction  of 
the  Mortmain  Act  must  be  considered  as  going  the 
greatest  length  in  holding  bequests  void  within  the 
peual  operation  of  the  statute.  There  cannot  be  a 
more  extraordinary  instance  of  that  than  the  case  of 
Je^eys  ^  Alexander  (8  Ho.  of  L.  594).  In  that 
case  a  party  being  possessed  of  some  pure  personalty, 
and  of  considerable  property  in  mortgages  executed 
some  years  before  bis  death,  an  indenture  by  which 
(declaring  a  wish  to  found  certain  charities)  he  cove- 
nanted to  pay — or  if  he  did  not  pay  during  his  life- 
time, his  executors  should  within  twelve  months  after 
his  death  pay — ^to  certain  persons  therein  named  the 
sum  of  £G0,000,  to  be  invested  in  their  names  on  the 
trusts  therein  deolared.  The  trusts  were  for  charitable 
purposes,  viz.,  for  the  benefit  of  the  poor  of  Ipswich; 
and  the  Goart  held  there.  Lord  Gran  worth  and  Lord 
Wensleydale,  however,  dissenting,  that  so  far  as 
realty  was  affected  it  was  void  within  the  statute  of 
Mortmain,  9  Geo.  2,  c  36.  The  judges  were  divided 
»n  that  case,  but  it  is  now  the  law  of  the  land.  Here 
was  an  attempt  made  not  merely  to  evade  the  provi- 
sions, but  to  violate  the  very  provision  of  the  statute, 
and  to  provide  a  fund  for  the  very  purpose  of  doing 
that  which  the  law  declares  to  bo  a  high  misdemea 
Bour.  One  is  not  very  likely  to  find  many  cases  bear- 
ing on  this,  but  there  is  a  case  of  Thrupps  v.  Collet 
(26  Beav.  125),  which  shows  that  the  courts  will  not 
support  a  charity  which  would  protect  persons  from 
the  consequences  of  their  ofiences  against  the  Iaws>  on 
the  grounds  of  public  policy.  In  that  case  there  was 
a  beqnest  of  £5000  for  purchasing  the  discharge  of 
poachers  "  committed  to  prison  for  non-payment  of 
fines,  fees,  or  expenses  under  the  Game  Laws;''  and 
it  was  held  that  the  bequest  was  void,  as  encouraging 
offences  and  opposed  to  public  policy,  though  there 
was  an  attempt  made  to  make  it  a  charitable  bequest, 
because  in  the  Act  of  Elizabeth  there  is  a  provision 
for  the  relief  of  prisoners  and  captives.  That  beqnest 
was  set  aside  because  it  was  an  attempt  to  evade  the 
law.  For  the  reasons  I  have  stated  it  appears  to  me 
that  the  bequest  to  the  Rev.  Mr.  Rnssell  and  the  other 
clergyman  is  totally  void,  and  cannot  be  disposed  of  in 
the  way  which  is  mentionedin  the  will  Theotherques- 
tion,  as  to  Mr.  Conway,  perhaps,  may  not  be  so  directly 
considered  as  a  violation  of  the  Act,  the  bequest  being 
for  the  construction  of  a  chapel  for  the  existing  mem 
bers  of  the  Order;  but,  nevertheless,  it  offends 
equally  against  the  intent  of  the  statute,  and  so  far  I 
agree  with  the  Master  of  the  Rolls,  but  I  differ  from 
him  as  regards  tbe  application  of  tbe  money  in  the 
first  question  discussed,  which  must  go  to  tbe  peti- 
tioner as  residuary  legatee. 

Thx  Lord  Jasircs  or  Appeal — I  am  of  the  same 
opinion.  I  think  the  beqnest  for  the  maintenance  and 
education  of  two  priests  of  the  order  of  St.  Domi* 
nick  is  utterly  void,  and  that  it  neither  devolves  on 
the  Court  nor  on  the  Grown  to  apply  this  fund  to 
any  charitable  purpose.-  It  is  the  duty  of  this 
Court  as  in  ail  similar  cases,  to  ascertain  the  sub- 
ject— the  quality  of  :the  beqnest — ^whether  it  is 
for  a  single  pnrposo,   to  the  exclusion  of  any  other. 


and  whether  that  purpose  be  a  legal  one  or 
not.  In  reading  this  bequest  we  must  at  once  refer 
to  tbe  institution,  and  see  what  was  the  object  of 
the  bequest.  It  is  plain  to  me  that  the  object 
of  the  beqnest  was  to  educate  and  maintain  per- 
sons in  Ireland  thereafter,  and  who  thereafter  sbonld 
become  members  of  this  religions  order.  It  was 
plainly  not  for  the  benefit  of  any  then  living  ex- 
isting members  of  it  The  question  is  whether  this 
was  contrary  to  the  provisions  of  tbe  statute  that  has 
been  so  often  referred  to,  and  what  do  those  provi- 
sions prohibit — the  continuance  and  after  existenco 
of  these  religions  orders;  and  further  to  effectuate 
this  purpose,  means  and  powers  of  a  highly  penal  cha- 
racter are  provided.  The  28th  section  stotes,  that  it 
is  expedient  to  provide  for  the  gradual  extinction  of 
all  monastic  orders II  What  is  the  object  of  the  be- 
quest here  ?  It  is  to  make  provision  both  for  the  mainte- 
nance and  education  of  the  future  members  of  that  order 
— in  other  words,  to  afford  means  of  continuing  and  per- 
petuating an  institution  which  the  Legislature  has  de- 
clared ought  to  be  abolished,  nay,  which  the  Legislature, 
by  a  series  of  penal  enactments,  endeavoured  to  discoun- 
tenance and  suppress.  These  enactments  place  the 
then  existing  members  of  such  orders  within  the  king- 
dom under  penalty  to  register  themselves  within  m 
limited  time;  secondly,  to  make  it  highly  penal  in 
any  members  of  this  order  to  come  within  this  realm, 
finding  that  such  an  act  should  be  a  misdemeanour^ 
and  punished  by  banishment  for  life;  thirdly,  it 
makes  liable  to  fine  and  impr'isonment  any  member  of 
the  prohibited  orders  who  shall  admit  any  one  to  be  a 
member  of  this  order,  and  makes  a  person  so  admitted 
guilty  of  a  misdemeanour.  There  are  besides,  other 
clauses  framed  to  efiectuate  this  prohibition  with  penal 
provisions — for  example,  one  which  provides  that  if 
any  one  is  sentenced  to  be  conveyed  away,  and  if  after 
sentence  he  returned,  he  shall  be  transported  for  life* 
If  further  words  were  required  to  show  the  intention 
and  object  of  this  enactment, .  it  is  supplied  by  the  7 
&  8  Vict.,  c  97,  which,  after  providing  for  the  en- 
dowment and  maintenance  of  Roman  Catholic  and 
other  places  of  worship,  provides  expressly  that  nothing 
therein  shall  be  taken  as  in  favour  of  any  religions  or- 
der bouud  by  monastic  vows,  prohibited  by  the  lOth 
Geo.  4,  or  in  favour  of  any  member  or  members  there- 
of. It  is  utterly  impossible  to  read  this  prohibition 
and  penal  provisions,  and  also  the  bequest  for  the 
education  of  the  future  members  of  this  order,  without 
coming  to  the  conclusion  that  it  tends  necessarily  and 
inevitably  to  produce  tbe  particular  result  of  perpetu- 
ating those  institutions  which  are  prohibited,  and  so 
violating  the  express  provisions  of  the  statute.  That 
purpose,  I  need  not  say,  is  illegal:  The  testator  says 
my  intention  is  to  accomplish  that,  and  to  violate  the 
law— this  is,  beyond  doubt,  the  sole  and  exclusive 
object  of  the  bequest.  I  think  there  is  no  authority 
in  this  Court  or  the  Crown  to  give  effect  to  this  be- 
quest, which  in  my  opinion  is  void;  and  with  respect 
to  the  bequest  to  the  Rey.  Mr.  Conway,  it  was. given 
on  an  invalid  trust,  and  therefore  cannot  be  carried 
cy  pres.  I  fully  concur  in  the  judgment  of  the  Lord 
Chancellor. 
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In  &b  Thomfsor's  kstate. — Nov,  28,  1864. 

Will — Construction  oj — Meaning  of  the  phrase  "  cd- 
ways  go  in  the  male  line  " — Tenanq/  in  tail* 

M.  T.,  owT^er  in  fee  of  the  lands  of  Garwick^  devised 
game  to  his  ^^  third  son^  MerediUi^,  for  ever;  hut  in 
case  he  should  die  unmarried^  or  without  leaving 
lawful  wme,  in  Vialt  case  he  may  will  half 
of  it  as  he  pleases^  and  the  other  half  to  go 
share  and  share  alike  between  my  surviving  sot*s 
and  their  famUiesJ*^  The  wUl  thus  conduded^^ 
**  AU  the  bequests  given  my  son  /2.,  my  grandson 
M.  son  to  my  son  J,,  and  also  my  three  other  sons, 
Meredith  (aforesaid),  C,  and  B.^  of  my  property, 
no  pari  of  it  shall  or  will  be  liable,  or  pay  any  debts 
they  may  contract,  nor  sell  or  mortgage  same,  but 
always  go  in  the  nude  line,  free  of  any  debt  of 
theirs,^  Held,  that  Meredith  took  an  estate  tail 
under  said  devise  in  half  of  the  said  lands. 

Tee  qnestioD  in  this  case  for  the  consideration  of  the 
Coort  arose  on  the  will  of  Meredith  Thompson,  de- 
ceased. The  appeal  was  from  the  Landed  Estates 
Coort,  and  is  as  follows : — 

'•That  on  the  1 7th  of  Febrnary,  1864,  Meredith 
Thompson,  of  Knockadoo,  in  the  county  of  Sligo,  pre- 
sented his  petition,  as  an  owner  of  land,  to  the  Landed 
Estates  Coort,  Ireland,  wherein  the  said  Meredith 
Thompson  stated  that  he  was  owner  as  tenant  in  fee 
of  the  premises  described  in  the  first  part  of  the  first 
schedole  thereonto  annexed,  amongst  which  premises 
were  indoded  the  lands  of  Garwick  hereinafter  m-  n- 
tiooeJ;  and  the  said  Meredith  Thompson,  by  the  said 
petition,  prayed  that  the  said  premises  or  soch  part 
thereof  as  the  Coort  should  direct  might  be  sold. 
That  on  the  26th  day  of  February,  1864,  an  order 
was  made  by  the  said  Court  that  the  premises  in  said 
schedule  set  forth,  including  therein  the  said  lands  of 
Garwick,  should  be  sold  for  the  purpose  of  discharg- 
ing the  incumbrances  thereon,  unless  Cause  to  the  con- 
trary shoold  be  shown  within  the  time  in  said  order 
specified.  That  On  the  30th  day  of  March,  1864, 
your  petitioners  eaosed  an  affidavit  made  and  sworn 
bj  yonr  petitioner,  William  Thompson,  to  be  duly 
filed  by  the  proper  officer  in  said  Court,  as  cause, 
wherefore  the  said  order  for  sale  so  far  as  the  same 
directed  a  sale  of  the  said  lands  of  Garwick  should  not 
be  made  absolute  with  respect  to  a  moiety  of  the  said 
lands  of  Garwick.  That  in  and  by  the  said  affidavit 
yoor  petitioner,  William  Thompson,  stated  that  Mere- 
dith Thompson,  late  of  Kuockudoo,  in  the  county  of 
Sligo,  deceased,  was  in  and  previoos  to  the  month  of 
May,  1837,  seised  in  fee-simple  of  (among  t  others) 
certain  lands  called  the  lands  of  Garwick,  situate  in 
the  county  of  Sligo  aforesaid.  That  being  so  seised, 
the  said  Meredith  Thompson  (hereinafter  called  for 
distinction  Meredith  the  first),  on  or  about  the  26th 
May,  1837,  doly  made  and  published  his  last  will  and 
testament  in  writing,  executed  and  attested  as  by  law 
required;  and  thereby,  amongst  other  matters,  he  de- 
vised the  8«d  lands  of  Garwick  in  the  words  follow- 
ing:—•  I  leave  my  third  son,  Meredith  Thompson, 


the  lands  of  Garwick  for  ever;  but  in  case  he  shouki 
die  unmarried,  or  without  leaving  lawful  bsne,  in  that 
case  he  may  will  half  of  it  as  he  pleases,  and  the 
other  half  to  go  share  and  share  alike  between  my 
surviving  sons  or  their  families,  as  my  executors  here- 
inafter  mentioned  may  think  most  wanting  it.'  And 
after  appointing  his  brother-in-law,  Hugh  Gray,  and 
his  son,  Meredith  Thompson,  executors  of  his  will, 
the  said  testator  concluded  the  same  in  the  words  fol- 
lowing:— 'All  the  bequests  given  my  sou  Robert 
Thompson,  my  grandson  Meredith  Thompson,  son  to 
my  son  John,  and  also  my  other  three  sons,  Meredith, 
Charles,  and  Hugh  Thompson,  of  my  property  no 
part  of  it  shall  or  will  be  liable  to  pay  any  debts  they 
may  contract,  nor  sell  or  mortgage  same,  but  always 
go  in  the  male  line  free  of  any  debt  of  theirs;'  as  by 
the  said  will  or  the  probate  copy  thereof,  reference 
being  thereonto  had,  will  more  fully  appear.  That 
the  said  Meredith  Thompson,  the  testator,  died. upon 
the  14th  of  June,  1837.  That  the  said  testator  left 
surviving  him  four  sons,  namely,  Robert,  Meredith, 
Charles,  and  Hugh  Thompson.  That  John  Thompson, 
another  son  of  the  said  testator,  died  during  the  life- 
time of  his  father,  in  or  about  tbe  year  lvS33,  and 
there  were  living  at  the  time  of  the  death  of  the  said 
testator  three  sons  of  the  said  John  Thompson,  namely, 
Meredith  (called  for  distinction  Meredith  the  third,) 
Roger,  and  Henry  Thompson.  That  the  said  Robert 
Thompson,  the  son  of  the  said  testator,  died  on  the  10th 
of  January,  1838,  leaving  surviving  him  Mei*edith,  his 
eldest  son  (in  said  affidavit  called  Meredith  the  fourth), 
Robert,  his  second  son,  your  petitioners,  William 
and  Elizabeth,  and  three  other  children,  Anne, 
Henry,  and  John.  That  the  said  Hugh  Thompson, 
the  son  of  the  said  testator,  died  in  the  month  of 
April,  1838,  intestate  and  unmanned.  That  upon 
the  death  of  the  said  testator,  his  son  Meredith 
(called  Meredith  the  second)  went  into  possession  of 
said  lands  of  Garwick.  That  the  said  Meredith  the 
second  duly  made  and  published  his  last  will  and  tes- 
tament in  wi  iting,  bearing  date  the  9th  day  of  Sep- 
tember, 1855,  and  thereby,  after  certain  devises 
therain  mentioned,  as  to  all  the  rest,  residue,  and  re- 
mainder of  his  fee -simple  and  freehold  estates,  he 
devised  the  same  to  his  nephew,  the  said  Meredith 
the  third,  his  heirs  and  assigns,  for  ever.  That  the 
said  Meredith  the  second  died  on  the  17th  September, 
1855,  without  leaving  lawful  issue  him  surviving. 
That  neither  the  said  Meredith  the  second,  nor  the 
said  Hugh  Gray  (who  renounced)  exerciseil  any  dis- 
cretion, or  gave  any  direction  in  accordance  with  the 
powers  (if  any)  confetTcJ  upon  them  by  the  clause 
for  that  purpose,  having  reference  to  the  said  lauds  of 
Garwick,  in  the  will  of  Meredith  the  fii'st  contained. 
That  the  said  Charles  Thompson  was  the  only  sou  of 
the  said  Meredith  the  first,  who  was  living  at  the 
time  of  the  death  of  the  said  Meredith  the  second. 
That  while  your  petitioners  were  willing  to  admit 
that  the  said  Meredith  the  second  had  under  the  will 
of  the  said  Meredith  the  first,  an  absoluto  power  of 
disposition  over  one  undivided  moiety  or  share  of  the 
laid  lands  of  Garwick,  your  petitioners  submitted,  as 
Aey  now  submit,  that  upon  the  death  of  the  said 
Meredith  the  second,  without  having  issue  then  liv- 
ing, the  said  Charles  Thompson  became  euticled  ab- 
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solately  to  the  remainiDg  andivided  moiety  or  share 
of  the  eaid  lands.  That  bj  the  further  statements  in 
said  affidavit  contaioed,  and  to  which  joor  petitioners 
refer,  jonr  petitioners  showed  how,  in  the  event  that 
had  happened,  namely,  of  Uie  death  of  the  said  Me- 
redith the  second,  without  leaving  issue  then  living, 
your  petitioners  ultimately  became  and  are  now  en- 
titled to  the  said  undivided  moiety  or  share  of  the 
said  lands  of  Garwick.  That  on  the  28th  of  April, 
1864,  the  said  Meredith  Thompson,  the  said  owner 
and  petitioner,  herein-before  called  Meredith  the 
third,  filed  an  affidavit  in  reply  to  the  said  affidavit 
of  your  petitioner,  William  Thompson,  and  thereby, 
after  referring  to  said  will  of  the  said  Meredith  the 
first,  the  said  Meredith  Thompson  stated  that  by  a 
certain  indenture,  duly  executed  and  enrolled,  and 
dated  the  9th  March,  1841,  the  said  Meredith  Thomp- 
son (called  Meredith  the  second)  barred  all  the  estates 
tail  of  him  the  said  Meredith  Thompson  of  and  in 
the  aforesaid  Unds,  and  granted  unto  Hugh  Gray 
the  said  lands  of  Garwidc,  to  the  use  of  the  said 
Meredith  Thompson  (her.jin-befoi«  called  Meredith 
the  second),  his  heirs  and  assigns,  for  ever.  That 
the  said  matter,  on  the  12th  of  May,  1864,  came  on 
to  be  heard  before  the  Hon.  Jodge  Hargreave,  who 
disallowed  the  cause  shown,  on  the  ground  that  under 
the  limitations  in  the  said  will  of  the  said  Meredith 
the  first,  the  said  Meredith  Thompson  (herein-before 
called  Meredith  tbe  second)  took  in  the  said  lands  of 
Garwick  an  immediate  estate  in  tail  male.  That  your 
petiiioners  submit  that  the  said  order  of  the  Hon. 
Judge  Hargreave  is  erroneous,  and  that  Judge  Har- 
greave ought  to  have  allowed  the  cause  shown,  on 
t!ie  ground  that  the  said  lands  of  Garwick  were  by 
the  said  will  of  the  said  Meredith  Thompson  (herein- 
before called  Meredith  the  first)  limited  to  the  said 
Meredith  Thompson  (herein-before  called  Meredith 
the  second)  in  fee,  subject  to  a  valid  executory  de- 
vise over,  in  the  event  of  the  said  Meredith  the  se- 
cond dying  without  leaving  issue  living  at  his  death ; 
and  that  in  the  events  that  happen^,  and  heroin- 
before  stated,  the  said  Meredith  Thompson  (herein- 
before called  Merddith  the  third),  the  said  alleged 
owner  and  petitioner,  was  not  entitled  to  any  estate 
in  the  said  moiety  of  the  said  lands  of  Garwick. 

The  following  is  the  answer  of  Meredith  Thomp- 
son:— ^The  said  Meredith  Thompson,  by  way  of  answer, 
said  that  he  craves  leave  to  refer  to  the  petition  for 
sale  presented  by  him  in  this  matter,  the  conditional 
order  for  sale,  as  also  the  order  making  the  same  ab- 
solute, together  with  alt  the  other  deeds  and  docu- 
ments in  the  petitition  of  appeal  referred  to;  and 
more  particularly,  respondent  refers  to  the  wUl,  or 
probate  of  the  will,  of  Meredith  Thompson  the  first, 
dated  the  26th  of  May,  1837»  for  greater  certainty 
as  to  the  contents  thereof  respectively.  And  respon- 
dent submits  that  the  order  of  Judge  Hargreave  of 
the  1 2th  day  of  May,  1864,  was  correct,  and  should 
be  affirmed,  for  the  following  reason: — That  upon 
the  true  construction  of  the  will  of  Meredith  Thomp- 
son the  first,  Meredith  Thompson  the  second,  took 
an  immediate  estate  in  tail  male  in  the  lands  of  Gar- 
wick; and  that  in  the  events  which  have  happened, 
the  respondent  b  now  owner  in  fee  simple  of  the  same 
lands."  , 


The  appellants  claim  under  the  will  of  Meredith  tbe 
fourth,  and  his  title  was  derived  under  the  will  of 
Charles,  who  was  the  only  brother  who  sorvived 
Meredith  the  second,  who  died  witboat  issue. 
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H.  Law^  Q.O.,  (with  A,  S.  Jackaan)  appeared  as 
counsel  (or  the  appellants,  William  and  Elisabeth 
Thompson. — Judge  Hargreave  was  wrong  in  holding 
that  Meredith  the  second  took  an  estate  tail  male  in 
the  lands  of  Garwick.  The  testator  evidently  gives  an 
estate  in  fee-simple  to  his  son  Meredith,  with  an  ex- 
ecutory devise  over  of  half  Garwick,  in  case  said  Me- 
redith the  second  should  die  without  issue.  Home  v. 
PiUana  (2  M.  &  E.  26)  is  an  authority  to  show  that 
if  there  be  a  clear  positive  gift  in  one  part  of  a  will, 
that  it  cannot  afterwards  be  cut  down  to  a  lesser  es- 
tate, and  therefore,  that  the  gift  of  the  fee  here  cannot 
be  cut  down  to  a  fee-tail  by  the  subsequent  clause  of  the 
instrument;  and  Lord  Brougham,  in  giving  judgment  in 
that  case,  said,  '*That  when  there  is  a  dear  gift,  it  can 
be  only  altered  and  retracted  by  the  most  plain,  and  un- 
ambiguous, and  unequivocal  words,  and  the  Court  will 
in  dulno}nst\y  prefer  that  construction  of  any  subse- 
quent chiQse  which  will  make  it  consistent  with  the 
intention  plainly  expressed  in  the  preceding  part." — 
Abbot  y.  J^iddidan  (7  H.  L.  G.  84);  ThomhiUv. 
Hall  (2  CI.  &  Fin.  36).  Apply  that  doctrine  of  Lord 
Brougham  to  the  present  case,  and  we  find  that  no  plain 
and  unambiguous  words  were  used  by  the  testator 
cutting  down  the  fee  first  given.  In  fact,  the  onlj 
thing  that  can  create  a  difficulty  is  the  use  of 
the  expression,  that  the  property  so  devised  wa3 
'*  always  to  go  in  the  male  line;"  but  this  ex- 
pression does  not  give  an  estate  tail,  for  by  giving 
an  estate  tail  it  must  mean  heirs  male  of  the  body  of 
Robert,  while  it  is  plain  that,  nnder  this  devise,  the 
asccuding,  as  well  as  the  descending  male  line  would 
take — neither  does  this  expression  exclude  the  male 
line  descending  from  females.  Boye  v.  Bradley  (4 
De  Gex,  M*N.  &  G.  58,)  was  where  a  testator  di* 
rectod  that  the  interest  and  dividends  of  the  reminder 
of  his  stock  should  be  invested  so  as  to  accumulate 
until  the  end  of  twenty- one  years  from  his  death, 
when  the  whole  w^  to  be  dUposed  of  towards  his 
nearest  of  kin  in  the  mak  line  in  preference  to  the  fe- 
male line,  and  it  was  there  held  that  the  son  of  the 
testator's  paternal  uncle  was  not  entitled  in  preference 
to  the  testator's  sister.  This  case  was  afterwards  car- 
ried to  the  House  of  Lords,  and  is  reported  in  5  H. 
L.  C.  p.  874,  where  it  was  *'faeld  that  the  paternal  uncle 
was  not  entitled,  the  words  of  the  gift  not  restricting 
the  will  to  a  male  through  the  males."  Vide  also  2 
Jarman  on  Wills,  drd  ed.,  97.  The  decision  of  Judge 
Hargreave,  in  this  case,  however,  is  at  right  angles 
with  Boys  v.  Bradley,      In  the  case  of  Malone  v. 
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ffComor  (Uojd  A  Goold,  466\  decided  bj  Lord 
Flonket,  the  marginal  note  was  as  foUowa— "  A.  M. 
devised  oertain  eaUCes  to  his  nephew,  B.  M.»  and  bis 
beiiSt  *  not  entertaining  the  least  donbt  bat  that  he 
would  in  dne  time,  and  npon  the  fir^t  proper  oocasion, 
take  care  not  only  to  ha?e  the  said  estates  so  devised 
to  liiin  by  me,  bat  my  paternal  estates,  settled  in  soch 
iDSDDer,  that  the  said  estates  may  eontinae  in  the 
male  line  of  oar  family,  and  in  oar  name  and  blood.' 
At  the  death  of  the  testator  there  were  seven  persons 
of  the  male  line  of  his  &mily,  and  of  his  name  and 
blood,  alive,  one  of  whom  was  the  plaintiff's  paternal 
gnudfather,  who  was  descended  from  the  paternal 
great  grand£ither  of  the  testator.  Held,  that  the  ob- 
jects were  sofficientiy  defined  and  cerUun  to  enable 
the  Coart  to  execnte  the  trasts  created  by  the  words 
of  recommendation  in  the  will,  and  that  the  Court,  in 
execotiDg  the  tnists,  might  go  into  the  ascending  line, 
and  was  not  confined  to  the  descendants  of  the  father 
of  the  testator,"  and  therefore  the  limitation  can- 
not be  read,  ^to  Meredith  the  second,  and  the 
beinofhis  body."* — Waolmore  v.  Burrows  {\  Sim. 
629).  Upon  these  grounds  we  submit  that  Jodge 
Hargreave  was  wrong;  that  Meredith  the  second  had 
00  estate  that  he  could  devise,  as  he  died  without  is- 
eoe,  and  that  upon  his  decease  his  surviving  brother, 
Charles,  became  and  was,  nnder  the  terms  of  the  will, 
eotitled  thereto,  and  the  appellants  cbim  under  the 
wOl  of  Meredith  the  fourth,  who  claims  under  the  will 
ofhisaode  Obarles. 

The  SoUdtor-Oenend  (Lawton)^  with  Brmosier^ 
Q.d,  and  Warren^  Q.G.,  contra. — ^Meredith  the  se- 
cond took  an  estate  tail,  and  not  an  estate  in  fee  as  to 
half  the  lands  of  Garwick,  which  estate  being  first 
limited,  an  executory  limitation  is  made  upon  that 
estate,  and  eonseqaently  it  was  open  to  the  tenant  in 
tail  to  bar  same. — Feame  on  Gontin.  Rem.  424.  The 
Court  will  read  **  go  in  the  male  line"  as  if  the  testator 
had  devised  to  Meredith  the  second  and  the  heirs  male 
of  his  body.— Co.  Lit.  27,  b.  In  Dmn  v.  Hohon  (5 
Bar.  2609),  it  was  held  "  that  a  remainder  to  the  heirs 
of  W.  G.  on  the  body  of  S.  begotten,  the  male  to  be 
preferred  before  the  female,  and  the  older  before  the 
yoQDger,  creates  an  estate  in  tail  male."  The  testa- 
tor evidently  had  the  successive  generations  of  future 
owners  springing  from  himself  in  his  mind.  [^Lord 
Jiutke  of  Appeal — The  testator  supposes  hisdescen- 
daota  being  owners  will  last  for  ever.]  Precisely  so. 
There  are  a  nnmber  of  cases  collected  on  this  point  in 
Watkin's  Conveyancing,  by  Merrifield,  SS.—Rkhards 
▼.  Damn  (13  C.  B.,  N.  S.,  69,  861). 

Thi  Lord  Chancellor.-  -The  testator  in  this  case, 
without  doubt,  first  gives  his  son,  Meredith  Thompson, 
the  lands  of  Garwick  in  fee-simple,  subject  to  he  defeated 
u  to  half  by  an  executory  devise  on  his  dying  with* 
OQt  iasue  to  his  surviving  sons.  Had  the  will  gone  no 
further,  no  ctifficulty  would  have  arisen,  but  the  testator 
has  gone  on  and  nsed  language  in  the  second  portion 
of  tin  Witt  evidently  varying  the  estates  even  as  to  the 
fee-sifflple,  which  he  was  then  giving  to  difierent 
owDbers  of  his  family,  supposing  we  were  to  hold 
that  a  fee-rimple  defeasible  had  been  so  limited  by  the 
whole  instrument.  There  is,  however,  sufficient  on 
the  face  of  the  instrument  to  shew  that  the  intention 
of  the  testator  had  altered  currerUe  calamo;  in  the 


first  danse  he  leaves  his  son  Meredith  the  whole  of 
the  hinds  of  Garwick  ybr  ever,  subject,  however,  to  be 
defeated  as  to  half;  in  the  second  part  he  would  ap- 
pear to  cut  down  the  estate  in  fee  by  restraining  the  se- 
veral takers,  among  whom  was  Meredith  Thompson, 
from  encumbering  the  same  with  any  debts,  and  ex- 
presses  his  desire  that  same  would  always  go  in  the 
male  line,  that  is,  in  my  mmd,  an  estate  in  tail  male 
to  each  of  his  sons,  exactly  as  if  the  testator  had  made 
use  of  the  words,  *'  to  the  heirs  male  of  their  bodies." 
In  the  case  of  Denn  v.  Hobson  put  by  the  Solicitor- 
General,  without  express  words  the  Court  construed 
the  estate  given  to  be  an  estate  in  tail  male.  The 
intention  of  the  testator  then  was  to  give  an  estate  to 
his  son  or  sons,  from  generation  to  generation  in  per* 
petuam. — This,  then,  is  no  more  than  givmg  an  estate 
in  tail  male.  That  being  so,  Meredith  Thompson  the 
second  took  an  estate  tail,  which  he  has  barred,  and 
consequently  Meredith  Thompson  the  third  has  such 
an  estate  as  he  can  dispose  of:  accordingly  the  judg- 
ment of  the  Court  below  stands. 

Thk  Lord  Jusnos  of  Appeal  conld  add  nothing  to 
what  had  fallen  from  the  Lord  Chancellor;  he  was  of 
opinion  that  Meredith  Thompson  the  second  took  an 
estate  tail  under  hb  father's  wiU»  which  estate  he  had 
barred. 


Court  of  C^ancrri). 

CRcpertad  by  OUw  J.  BmU.  Eiq..  Bmtater..auLMr.] 

Im  tbb  matter  of  Gradt,  a  lunatic. — Jan.  24,  1 865. 

CMte — Number  ofcouneel  allowed  on  a  motion. 

On  taxation  ofcosta,  only  two  counsel  ehaU  he  allowed 
on  a  motion  excq>t  under  very  special  circum- 
stances. 

This  was  a  petition  presented  by  Edward  MannseH, 
of  Deer-park,  in  the  County  Chire,  the  committee  of 
the  person  and  fortune  of  William  Gray,  a  lunatic. 
The  petition  stated  that  by  order,  bearing  date  12th 
November,  1864,  a  Mrs.  Maunsell  was  declared  enti- 
tled to  her  costs  of  appearing  on  a  certain  motion  in 
tlie  lunacy  matter;  **  That  the  taxing  master  in  tax- 
ing his  costa  allowed  for  three  counsel,  and  a  brief  ftr 
third  counsel  of  all  the  proceedings  taken  in  the  mas- 
ter's office,  and  that  the  brief  so  allowed  amounts  to 
£{\  138.  2d.;  that  said  costs  have  been  certified  to 
£28  5s.  Id.  Prayer:— That  said  sum  of  £11  13^ 
2d.  should  be  disallowed,  and  that  the  sum  so  certi- 
fied by  the  taxing  master  be  reduced  by  said  sum  of 
£11  13s.  2d.;  or  that  the  taxing  master  be  directed 
to  review  his  said  taxation,  and  that  in  reviewing 
same  he  should  allow  only  two  counsel.^' 

J.  Murphy  was  heard  m  support  of  the  motion. 

O.  Cree  contra. 

Tbb  Lord  Chamoellor  -^I  must  diiect  the  taxa- 
tion in  this  case  to  be  reviewed.  Only  two  counsel 
shall  be  allowed  on  a  motion  except  under  veiy  spe- 
cial circumstances. 
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Court  of  OITommoit  l^leao. 

r  Reported  by  J.  Field  Jobnitoo,  E»q.,  B«rrlit«r^t.Uw.J 

Haslett  V,  BAUM-^AprU  24,  1864. 

Setting  <uide  defences. 

In  an  aetion  by  the  assignee  of  a  bond  against  the 
surety  for  an  administrator  de  bonis  non,  the  se 
cond  count  of  the  summons  and  plaint  complained 
that  the  said  J.  S^  before  he  became  administrator^ 
was  himself  indebted  to  the  assets  of  the  deceased  J. 
P.  in  the  sum  of,  £200,  on  foot  of  a  judgment  ob- 
tained by  the  administratrix;  and  that  he  had  not 
repaid  the  said  sum  though  required  to  do  so  by  an 
order  in  the  cause  in  the  Court  oj  Chancery,  Ths 
defendant  pleaded — ^^As  to  the  second  count,  that 
the  sum  oJ  Jg200  in  said  count  mentioned  was  lent 
to  said  J,  S.  by  the  said  T,  P.,  the  administratrix 
with  the  wiU  annexed  of  the  said  testator  while  she 
was  such  administratrix,  and  long  before  said  J.  S. 
became  such  administrator  de  boois  non,  and  long 
before  the  execution  of  said  bond  by  defendant;  and 
that  said  judgment  was  confessed  to  said  T.  P, 
while  she  was  such  administratrix,  and  long  before 
said  J.  S.  became  such  administrator,  and  long  be- 
fore the  execution  of  said  bond  by  defendant;  and 
that  said  sum  of  £200  did  not  come  to  the  hands 
of  said  J,  S*  as  administrator  of  said  testator?* 
A  motion  to  set  aside  this  defence  as  embarrassing 
was  refused, 

Exham^  Q.G.,  in  this  case  moved  that  the  defence 
be  set  aside  as  embarrassing.  The  action  was  by  the 
assignee  of  a  bond  against  the  surety  for  an  adminis- 
trator de  bonis  non  for  Jg200.  The  second  breach 
stated  in  the  summons  and  plaint  was,  that  the  said 
J.  S.  was,  before  be  became  administrator,  himself  in- 
debted to  the  assets  of  the  deceased  J,  Parker  in  the 
sum  of  £200  on  foot  of  a  judgment  obtained  by  the 
administratrix,  and  that  he  had  not  repaid  the  snm 
thongh  required  to  do  so  by  an  order  in  the  cause  by 
the  Court  of  Chancery."  To  this  the  defendant 
pleaded,  **  And  as  to  the  second  connt,  that  the  sum 
of  £200  in  said  count  mentioned  was  lent  to  said 
James  Spillano  by  the  said  Teresa  Parker,  the  admi- 
nistratrix, with  the  will  annexed  of  the  said  testator, 
while  she  was  such  administratrix,  and  long  before 
said  J.  Spillane  became  such  administrator  de  bonis 
mfn,  and  long  before  the  execution  of  said  bond  by 
defendant;  and  that  said  judgment  was  confessed  to 
said  Teresa  Parker  while  she  was  such  administratrix, 
and  long  before  said  J.  Spillane  became  such  adminis- 
trator, and  long  before  the  execution  of  said  bond  by 
djfendant;  and  that  said  sum  of  £200  did  not  come 
to  the  hands  of  said  J.  Spillane  as  administrator  of 
f  aid  testator." 

Dowse^  Q.G.,  and  Ryan  contra, — We  want  to 
raise  the  question,  if  the  defendant  is  liable  on  the 
frame  of  this  bond.  [^Monahan^  C,J, — It  would  be 
better  if  the  summons  and  plaint  was  amended  by 
stating  that  this  sum  was  portion  of  the  assets,  which 
cin  only  be  gathered  from  it.  It  would  be  better, 
either  on  the  summons  and  plaint  or  on  the  defence, 
that  it  should  appear  that  the  origin  of  the  debt  was 


a  portion  of  the  assets  lent]  The  two,  %je.,  the  plaint 
and  the  defence,  together  amount  to  saying  that* 
\Mofnahan,  0.7.— But  neither  by  itself  does.]  When 
a  demurrer  is  taken  to  a  plaint  which  does  not  set  out 
all  the  facts,  there  is  a  great  deal  of  embarrassmeot 
in  arguing  the  demurrer.  It  might  be  said  wm  con 
Stat  but  this  was  money  lent  by  the  testator  in  his 
lifetime,  therefore  it  was  considered  advisable  to  get 
rid  of  any  question  of  that  sort,  and  to  state  the  facts. 
Nobody  can  dispute  that  the  facts  of  this  case  are 
what  is  put  in  this  defence.  We  relieve  the  record 
from  any  embarrassment.  The  defence  shows  that 
this  was  money  lent  by  the  administratrix  after  the 
death  to  the  person  who  afterwards  became  adminis- 
trator de  bonis  non.  We  admit  this  was  part  of  the 
assets. 

Walker  in  reply.— There  could  be  no  issne  taken 
on  this  plea  as  it  stands.  It  would  lead  to  a  miscar- 
riage. There  is  no  point  involved  in  this  defence 
which  would  decide  the  case.  The  new  point  put  in 
is,  that  it  was  not  given  to  him  as  administrator, 
and  would  that  decide  the  case?  ^Christian,  </.— 
What  would  prevent  you  from  pleading  that  the  same 
was  lent  in  the  lifetime  of  the  testator?]  It  is  not 
the  fact.  [^Christian,  J. — They  say  the  plaint  leares 
that  in  ambiguity.]  They  could  demur  to  the  plaint. 
[^Monahafi,  CJ, — ^They  say  not,  because  it  does  not 
appear  whether  he  was  not  indebted  to  the  assets  for 
money  but  by  the  party  himself.  The  words  of  the 
plaint  arc  consistent  with  the  original  foundation  of  the 
judgment,  being  money  lent  by  the  testator.] — Early 
v.  Smith,  (12  Ir.  C.  L.  App.  xxxtx.)  The  issue  woold 
be  an  immaterial  issue.  \Christian,  J, — It  seems  to 
me  that  the  course  would  have  been  for  the  defendant 
to  have  applied  to  set  aside  the  plaint  for  its  ambi- 
guity.] He  has  lapsed  the  time  for  doing  that — 
O'Hara  v.  Murray  (1 J  Ir.  C.  L.  B.  7);  Caworth  v. 
'  PhUlips  (I  Ld.  Ray.  (>05).  We  are  satisfied  if  the 
last  paragraph  be  struck  out 

MoNABAN,  C.J. — We  think  the  motion  should  be 
refused,  and  that  there  is  no  embarrassment. 

Motion  refused. 


FuWEB  V,  Beale  and  Cupton. — April  2%  1864. 

Duty  in  an  attorney  in  respect  to  a  mistake  committed  by 
the  opposite  party's  aUomey — Undertaking  to  ap- 
lear  and  defend — Costs, 

Heron^  Q.C.  (with  him  O'Brien),  for  the  plamti£^ 
moved  that  two  rules  entered  on  behalf  of  the  defen- 
dant for  payment  of  costs  to  him  might  be  set  aside, 
and  that  the  pUintiff  might  be  at  liberty  to  amend 
tiio  plaint  by  altering  the  name  of  one  of  the  defen- 
dants. The  defendants  were  sued  in  the  first  count 
as  common  carriers  for  non-delivery  of  butter,  and  in 
the  second  in  trover.  They  were  the  trustees  of  the 
Cork  Steam  ship  Co.,  and  George  Cotter  Beale  was 
also  secretary  of  another  company  abo  called  the  Cork 
Steamship  Co.  The  question  was,  if  the  carrying 
company  were  justified  iu  delivering  the  goods  to  Johu 
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Power  instead  of  to  the  plaintiff,  Anne  Power,  his 
daughter.     We  made  application  to  the  Cork  Steam- 
ship Go.  for  the  bntter,  and  we  received  a  letter  dated 
""Gerk  Steam-ship  Co.  Cork,"  and  signed  *'  George 
Cotter  Beale.'*    That  letter  referred  ns  to  Adams  & 
Julian.    Jalian  wrote  ns  this  letter,  **  Dear  sir, — We 
fear  yon  will  find  yourself  nnder  a  mistake.     Yon  can 
eodoae  any  writ  yon  may  think  fit  to  issue  to  ns.     If 
joQ  desure  to  know  the  names  of  the  trustees  of  the 
Cork  Steam-ship  Co,  they  are  Macnamara,  Pike,''  &c. 
We  called  on  Julian  and  asked  him  to  tell  us  frankly 
the  proper  parties  of  the  carrying  company  to  sue. 
Jolian  said  he  prepared  the  deed,  and  knew  that  Beale 
aod  Clifton  belonged  to  it.     By  mistake  the  name  of 
John  Cotter  Beale  was  put  in  the  plaint.     Jalian 
oerer  said  there  was  any  mistake  in  the  name  of 
Beale  on  a  subsequent  occasion.     My  client  swears 
he  was  always  under  the  impression  John  C.  Beale 
was  the  person  Julian  undertook  to  appear  for.  There 
is  a  John,  who  is  the  brother  of  George,  and  who  took 
defence.  The  mistake  was  discovered  in  the  evening  of 
i2th  March  last.    John  is  a  grocer  carrying  on  busi- 
ness at  Patrick-street.     He  is  no  way  connected  with 
either  of  the  companies,  and  was  never  intended  to  be 
saed.    Notice  of  trial  was  withdrawn  on  the   14th 
March  in  consequence  of  the  mistake  being  discovered. 
Jolian  met   us   the  day  after,   and  we  offered  to 
amend;  Julian  refused,  saying  there  was  nothing  to 
amend,  and  that  John  Cotter  Beale  was  a  real  man. 
We  called  on  John,  and  we  were  informed  that  he 
was  the  only  man  of  that  name  in  Cork,  an4  that  he 
was  not  defendant  in  any  suit;  and  that  Julian  had 
meationed  in   conversation  the  dispute  about  the  but- 
ter, and  he  said  he  knew  nothing  further  about  the 
matter,  and  that  he  had  not  authorized  Julian  to  act 
as  attorney  for  him  in  this  or  any  action,  and  that 
Jalian  had  not  authority  to  accept  service  for  him. 
This  is  sworn  in  the  affidavit  of  Blake,  the  plaintiff's 
attorney.     There  was  a  rule  obtained  staying  our  pro- 
ceedngs  till  we  had  paid  the  costs.  If  the  undertaking 
had  not  been  given  by  Julian  the  mistake  would  have 
been  discovered.     [^Monahan^  C.J. — The  strength  of 
year  application  seems  to  be,  that  Julian  knowing 
that  John  Cotter  Beale  was  not  meant  to  be  sued 
took  defence  in  his  name.]     We  got  a  letter  from 
John  Cotter  Beale  saying  Julian  now  had  authority 
from  him.     We  wrote,  reminding  him  of  the  inter- 
view we  had  with  him,  saying  the  conversation  must 
be  fresh  in  his  recollection.     We  got  no  answer  to 
that  letter,  upon  which  we  told  him  we  intended  to 
apply  to  the  Superior  Courts.    Julian  is  the  only 
person  who  resists  this  motion.     Either  party  might 
by  notice  point  out  the  misnomer.     [Monahaih  C,J. 
-—He  might    have  appeared    by  the  right  name, 
describing  himself  as  sued   by  the  wrong  name.] 
Julian  says  in  his  affidavit  that  the  real  question  to 
be  tried  was,  if  the  bntter  was  the  property  of  the 
father  or  daughter;  that  Blake,  the  plaintiff's  attor- 
ney, threatened  proceedings  against  the  Cork  S.  S. 
Company  to  recover  the  butter,  and  with  that  view 
wrote  a  letter  to  the  company,  and  that  it  was  with 
regard  to  that  he  wrote  the  letter  to  Blake;  that 
Blake  called  on  deponent;  that  the  Chri«»tian  names 
of  the  carrying  company  were  not  mentioned  (Blake 
iwearg  the  contrary);  that  he  had  several  years  be- 


fore prepared  the  deed  of  the  carrying  company ;  that 
Blake  called  on  him  again,  and  said  he  had  found  out 
that  Cliaon  and  Beale  were  the  only  trustees  of  the 
carrying  company;  that  he  was  not  the  attorney  of 
either  John  or  George  at  the  time  he  undertook  to 
accept  service,  but  thought  he  would  be  ablo  to  do  so, 
understanding  it  was  to  be  against  the  company;  that 
George  C.  Beale  called  on  him  upon  other  business, 
and  deponent  informed  him  of  the  service  of  the  writ, 
and  showed  him  the  copy  thereof,  and  said  he  had 
given  the  undertaking  of  which  said  Beale  approved; 
that  he  prepared  two  authorities  to  be  signed  by  the 
two  defendants;  that  said  George  C.  Beale  did  get 
them  signed,  and  signed  by  Joiin  C.  Beale.  But  he 
does  not  say  when  they  were  prepared  and  signed. 
IChriatian,  ./.—Consistently  with  that,  they  might 
have  been  prepared  and  signed  subsequently  to  the 
case  going  down  to  trial,  and  being  withdrawn.] 
Greorge  Cotter  Beale  was  apprised  of  this  motion,  and 
has  made  no  affidavit.  Julian  says  that  Blake  did 
not  maker  any  offer  to  have  the  defences  amended ; 
that  he  believes  the  plaintiff  has  no  means  whatsoever, 
and  that  he  thought  it  highly  disrespectful  to  depo- 
nent for  Blake  to  go  to  his  client  behind  his  back  af- 
ter asking  him  to  accept  service. 

Clarke^  Q.C,  and  CPRiordan  contra — One  attor- 
ney commits  a  deliberate  mistake,  which  we  were  no 
parties  to  leadmg  him  into,  and  comes  and  asks  to  be 
indemnified  from  all  the  consequences  of  that  mistake. 
It  is  the  practice  of  the  members  of  the  junior  bar, 
when  a  mistake  is  made,  to  come  to  the  Court,  and 
not  to  set  the  party  right.  The  Cork  S.  S.  Company 
is  a  company  consisting  of  four  or  five  eminent  mer- 
chants in  Cork.  The  fullowing  letter  was  directed  to 
the  secretary  of  the  Cork  S.  S.  Company—**  Sir,— 
Miss  0.  P.  has  directed  me  to  apply  to  you  for,  &c., 
for  which  she  has  paid;  she  would  now  be  in  a  posi- 
tion to  reship  them.  I  will  thank  yon  to  refer  me  to 
the  names  of  your  trustees,  and  rofer  me  to  your  soli- 
citor, who  will  accept  service  of  the  summons  and 
plaint."  This  was  written  by  Blake  on  the  5th.  of 
December,  and  directed  to  George  Cotter  Beale,  not 
as  a  member  of  the  Company,  which  he  is  not,  but  as 
secretary.  Julian  has  the  letter  handed  to  him,  and 
on  same  date  gave  this  reply — **  Mr.  Beale  has  handed 
me  your  letter  of  this  date.  We  fear  you  will  find 
yoar»clf  under  a  mistake  in  the  matter,  but  you  will 
take  your  own  course.  You  may  enclose  any  writ  to 
us,  and  we  will  give  an  undertaking  to  appear  in  duo 
course.  As  yon  desire  to  know  the  names 'of -the 
trustees,  they  are  Macnamara,  Pike,"  &c  Blake 
then  has  an  interview  with  Julian,  and  asks  for  the 
names  of  the  trnstees  of  the  carrying  company,  tor  he 
had  found  out  that  they  were  the  proper  parties  to 
sue,  and  not  the  S.  S.  Company.  Julian  then  says, 
**  I  prepared  the  deed,  and  I  know  so  and  so."  Blake 
has  said,  I  have  been  informed  that  George  Cotter 
Beale  and  Clifton  are  the  trustees.  This  is  Blakc^a 
own  account.  If  he  be  accurate  he  is  informed  by 
Julian,  who  was  nnder  no  obligation  to  inform  him 
that  he  was  right  On  the  15  th  Febrnaiy  Blake 
comes  back  to  Julian  with  a  writ.  [^Monahan,  C.J. 
— How  is  it  that  the  writ  is  issued  against  them  as 
Cork  S.  S.  Company?]  There  are  two  companies 
carrying  on  nnder  the  same  name  of  Cork  S.  S.  Com- 
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pray,  one  of  whioh  carries  nothing  hj  water,  bnt  only 
from  the  sliips  to  the  parties*  ami  of  this  company 
George  C.  Beale  is  a  member.  [ChrMan^  J — Is 
not  Mr.  Julian's  ondertaking  to  accept  for  the  Ooik 
8.  S.  Compray?  The  plaintiff  probably  knew  no- 
thing of  the  sabdivision  of  the  compani(».]  G^rge 
0.  Beale  is  not  the  secretary  of  the  snl^company. 
Blake  issoos  a  writ  against  John  Cotter  Beale  rad 
Clifton.  A  special  defence  is  pnt  in  for  Clifton,  bat 
a  defence  is  pat  in  for  John  C.  Beale  which  onght  to 
hare  called  attention.  It  is  a  statement  that  none  of 
the  batter  was  delivered  to  the  said  John  with  the 
said  Clifton  as  alleged.  Clifton's  defence  has  the 
same,  and  in  addition  a  statement  of  the  batter  being 
the  property  of  John  Power.  [Monahan,  (7.  «7. — It 
occoxB  to  me  that  Jnlian  was  not  bonml  to  give  infor- 
mation, bnt  was  boand  to  act  fairly;  he  knew  the 
Cork  S.  S.  Compray  was  intended  to  be  saed,  rad 
had  he  ray  right  to  accept  service  and  to  file  a  plea 
for  John  Cotter  Beale  withont  the  rathority  of  John 
Cotter  Beale?]  The  passage  relating  to  the  antfaori- 
ties  is  ambigooas.  Bat  Blake  has  nothing  to  oom- 
plain  of  in  thai.  He  got  the  undertaking  to  appear 
for  the  wrong  defendrat  Was  Jnlhm  boand  to  go 
rad  tell  Blake  this  was  the  wrong  name?  If  the  pai^ 
ties  thoaght  it  was  a  good  service  on  Qeorge  C. 
Beale»  why  did  they  not  go  on?  Is  it  the  dnty  of 
one  professional  mra  to  teH  raother  of  a  mistake  he 
has  made?  This  rale  has  never  been  applied  to  the 
members  of  the  Bar.  Power,  the  father,  is  really  de- 
fending the  action.  The  defendants  wonld  take  no 
advratage  of  this.  [ifomiAan,  C7.  •/*— Julian  would 
swear  at  the  trial  thM  he  appeared  for  John  Cotter 
Beale.] 

O^Brim  in  reply.-.-When  we  ofiered  to  proceed  to 
trial  to  try  the  only  question,  Jnlian  refuted  to  do  so. 
He  ought  to  pay  us  the  coats  of  the  notice  of  trial, 
rad  of  this  motion. 

MovAHAN,  C.  J. — The  object  of  the  motion  is  to 
set  aside  the  rules  to  stay  proceedings  till  the  costs  of 
the  abortive  trial  wei'e  paid,  rad  also  for  the  costs  of 
the  abortive  trial,  and  also  for  the  costs  of  the  mo- 
tion. We  have  come  to  the  conclusion  that  at  the 
time  Julian  was  hraded  the  copy  of  the  writ,  he  per- 
fectly well  knew  that  it  was  intended  for  Greorge  Cot- 
ter Beale,  rad  that,  knowing  the  party  who  was  in- 
tended his  virtual  undertaking  was  to  accept  service 
for  him,  George,  knowing  that  the  plaintiff  had  no 
demand  on  John.  Jnlira  must  pay  the  costs  of  the 
present  motion.  As  to  the  costa  of  the  abortive  trial, 
Blake  himself  contributed  to  that,  and,  by  some  unac- 
oomtable  mistake,  put  in  the  name  of  John  G.  Beale, 
and  we  do  not  think  it  right  to  make  Jnlian  pay  the 
costs  of  that  abortive  trial,  but  we  think  they  should 
be  part  of  the  plaintiff^s  costs  in  the  cause.  We  rale 
tbalt  the  pluntiff  be  at  libeity  to  strike  oat  the  name 
of  Jobn  C.  Beale.  The  defondant,  Clifton,  *is  to  bear 
his  own  costs  of  that  abortive  trial,  and  John  C.  Beale 
ako.  George  may  now  appear  rad  plead  de  novo, 
or  adopt  the  pleading,  rad  ihe  costs  of  the  abortive 
trial  will  be  a  portion  of  the  plaintiff's  costs  in  the 
cause. 

Ru!€  accordingly. 


Patnb  ti.  FanrcB.— Jjm4  29,  1864* 

thee — Money  due  on  a  deposit  receipt-^C 
mon  Law  Proadure  Act^  1853,  a.  67* 


27ie  plaintiff  obtained  a  conditional  order  to  aUach  a 
eum  of  money  tn  the  Provincial  Bank  due  to  the 
defendant  on  a  depo$it  receipt^  the  conditions  of 
which  receipt  were,  that  the  dqtositor  should  ddiver 
it  fitjE)  and  give  ten  day^  previous  notice  before  being 
paid  the  money.  Upon  cause  being  Ac/wnt  held — 
1.  That  the  Court  had  power  to  make  absohOe  the 
order  to  attach.  %.  That  the  Court  had  not  power 
to  make  absolute  the  order  topay^  the  condition  in 
the  rece^  requiring  ten  days^  notice  (Christian,  J., 
dissentiente). 


Qn»re — Whether  the  Bank  wofdd,  under  any  circum- 
stances^  be  liable  to  pay  over  the  money  without  get' 
ting  back  their  deposit  receipt? 

Bogers,  Q.C.  (with  Idm  Jf'Bfam),  showed  canse 
against  making  absolute  the  garnishee  order  whidi 
had  been  obtained  in  this  case  to  attach  money  due  on 
a  deposit  receipt  in  the  Provincial  Bank — Lynom  t. 
Corp  (29  LJ.  243);  Potts  v.  CUgg  (16  M.  &  W. 
321).  IChristian^  J. — Suppose  a  promissory  note 
not  pajrable  for  some  days:  could  not  that  be 
attached?]  A  deposit  receipt  requires  ten  days' 
notice;  rad  therefore  the  part  of  this  order  di- 
recting payment  is  erroneous.  No  doubt,  a  present 
debt  sdvendum  in  fiOuro  era  be  attached.  The  ques- 
tion is,  if  this  is  a  debt  at  all.  The  language  of  the 
deposit  receipt  is  peculiar.  The  condition  is — ^that 
interest  is  to  be  allowed  as  the  directors  think  fit,  rad 
ten  days'  notice  of  withdrawal  is  to  be  given.  IMo- 
nahcMy  CJ. — Your  argument  is — that  yon  cannot  be 
in  a  worse  position  with  this  man  than  with  the  man 
himself,  and  he  could  not  get  it  without  ten  days'  no- 
tice.]—Pothier  on  Contracts,  126,  vol  ii.  \KeogK 
J. — I  think  the  passage  in  Pothier  refers  to  a  specific 
chattel  rad  not  a  sum  of  money  to  be  used,  rad  for 
which  interest  would  be  paid.]  [Christian,  J. — 
Owing  and  accruing  are  the  words  used:  what  does 
accruing  mean  as  distinguished  from  owing?]  Jones's 
case  (EIL  Bl.  &  EIL  63)  shows  the  meraing  of 
accruing.  No  action  could  be  brought  to  recover 
the  money  till  the  ten  da3r8  elapse. 

Heron,  Q  C,  and  Mecredy  contra.— This  is  a  debt 
due  by  the  bank  to  the  defendant  [Ball,  J — You 
did  not  put  in  your  affidavit  anything  about  the  con- 
dition.] We  did  not  know  anything  about  it  This 
is  neither  by  the  depositor  nor  anybody  on  his  behalf, 
but  in  the  nature  of  an  execution  m  invitum,  [Mo- 
nedian,  CJ^.— The  part  most  pressed  against  you  is 
this:  they  say  they  are  not  bound  to  pay  till  they  get 
up  the  receipt;  that  there  must  be  ten  days' notice 
and  a  readiness  to  give  up  the  receipt  Ball,  J.— 
Do  you  say  the  condition  applies  only  to  the  deposi- 
tor?] We  do  not  go  the  length  of  saying  the  money 
must  be  paid  before  the  ten  days.  But  why'shonld  a 
bona  fide  creditor  not  be  able  to  attach  that  debt? 
The  case  In  29  L.  J.  is  not  reported  in  the  regular 
reports,  and  never  will  be,  because  what  is  there  is  in 
direct  opposition  to  what  has  been  ruled.  It  is  decided 
that  the  relation  of  the  bank  to  the  customer  b  solely 
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tbatoforejitoraDd  debtor — SunssY,  Bond (6  B.  &  Ad. 
385);  JMitum  inprcsaeiUiaolvenduminfiiuro  can  be 
sttached.  lo  Sparks  v.  Toung  (8  In  G.  L.  R.  261) 
all  the  tothoiities  are  reyiewed.  The  qaestioo  comes 
to  the  machinery  by  which  wo  are  to  get  the  money. 
The  bank  say  we  are  not  to  get  it  till  after  ten  days' 
notice  and  the  deposit  receipt  is  given  np.  [^Keogh, 
J.— Do  yoa  say  the  bank  are  boond  to  pay  wlthoat 
gBtting  the  receipt?]  The  section  says,  *'  payment," 
&c  IMonahant  CJ, — That  applies -to  the  ordinary 
cassi  bat  can  a  third  person  alter  the  contract  between 
the  parties?  is  there  any  authority?]  It  is  the  firat 
CMS  on  a  deposit  receipt  [JTeo^A,  J. — ^Wonld  the 
bank  pay  and  be  liable  to  an  action  afterwards  and 
plead  this  ofdor?]  That  would  apply  to  every  case  of 
garnishee. 

M'BUm  in  reply. — [jfiTeo^A,  J. — ^You  have  no  in- 
toeat,  represeoting  the  bank,  to  reust  the  order  to 
atlMb.]  Sfparki  v.  Young  only  decided  that  a  debt 
01  a  bood  payable  at  a  future  day  is  attachable  by  a 
ganiishee  order.  [JAmaAan,  C.«/L— Has  any  case 
decided  that  an  order  for  payment  shall  be  a  prospec- 
tire  order?  It  is  oono^ed  that  we  cannot  inake 
at  order  for  payment  now;  the  only  question  is,  can 
we  make  an  order  to  attach?  As  at  present  advised 
we  think  we  can,  unless  yon  can  show  anything  be- 
jood  the  donbt  of  Chief  Ban>a  Pollock.]  The  depo- 
sit receipt  is  a  peculiar  document. 

MoHAHAM,  C  J. — We  shall  make  absolute  the  or- 
der to  attach  the  amount  of  the  deposit  receipt. 

Cbbisiian,  J As  to  the  two  objections,  the  first 

is  completely  answered  by  the  67th  section  of  the  Act 
of  Paiiiament ;  as  to  the  other,  the  necessity  of  ten 
days'  demand  for  payment,  I  am  diposed  to  think  the 
Gooditumal  order  is  itself  a  demand  for  payment.  I 
do  not  see  what  principle  there  is  to  prevent  the 
Govt  obviating  the  necessity  of  makmg  another  ap- 
plicatioQ. 

KiooH,  J.— -I  entertun  a  very  different  opinion, 

MoKABAM,  G.J.^1  thought  it  was  conceded  by  Mr. 
Heron  that  there  was  no  authority  giving  us  the  right 
to  make  the  order  to  pay.  It  certainly  wss  conceded 
that  there  was  no  case  in  the  books.  That  being  a 
cooceded  fact,  I  thought  it  was  impossible  the  Court 
ooold  now  make  an  order  to  pay.  I  thought  we  took 
it  for  granted,  and  it  was  conceded  by  the  counsel.  I 
thoQght  it  was  unnecessary  to  form  an  opinion,  much 
less  toexpress  one,  which  would  bind  me  hereafter,  as  to 
whether  the  bank  at  any  time  will  or  will  not  be  liable 
to  pay  over  the  money  till  they  get  back  their  deposit 
leoapt.  I  express  no  opinion  on  that,  and  I  stopped 
the  argument  on  it,  because  I  thought  the  time  for  ar- 
gaiDg  that  had  not  arrived. 

Ball,  J.,  concurred  with  the  mi\}ority  of  the  Court. 

Etile  absolute  to  attach. 


Allkk  v.  Walmslxt.— Hoy  2. 

Judgment  mortgage^Variance  in  affidaviL 

The  roll  of  the  judgment  stated  that  £2  2s.  Sd.  da- 
fitages  were  recovered^  together  with  £1  as  and  for 
^^^  of  registration.     The  affidavit  which  regis- 


tered this  as  a  mortgage  stated  that  £3  2««  8cL  costs 

were  recovered.   Held — that  there  was  no  variance^ 

Edgworth's  case  (11  Ir.  Chan.  Bep.  293)  followed. 

Brooke^  Q.C.  (with  him  Irvine)  shewed  cause  against 
a  conditional  order  to  set  aside  the  verdict  in  this 
case.  The  action  was  one  of  ejectment,  and  had  been 
tried  before  Fitageral,  6.  The  defendant's  counsel  at 
the  trial  insisted  that  there  was  a  variance  between 
the  office  copy  of  the  affidavit  registered  in  the  office, 
which  was  given  in  evidence  for  the  plaintiff,  and  the 
judgment  which  this  affidavit  purported  to  convert 
into  a  mortgage.  The  affidavit  stated  that  £3  28. 8d. 
were  recovered;  the  judgment  that  £2  2s.  8d*  were 
recovered  for  damages,  and  £1  for  costs.  The  jury 
found  for  the  plaintiff,  and  a  conditioDal  order  to  set 
aside  the  verdict  had  been  obtained.  In  FUzgerald*s 
case  (11  Ir.  Chan.  278)  £1  was  added  la  the  affida- 
vit, and  that  was  held  to  be  such  a  Tariance  as  inva- 
lidated it.  Bat  in  this  affidavit  the  sums  are  lumped 
togoihw—Edgeworth^s  case  (11  Ir.  Chan.  R.  293); 
Common  Law  Procedure  Act,  1853,  s.  125.  [Chris- 
turn,  J. — Did  not  the  Lord  Chancellor  base  his  judg- 
ment in  Fitzgerald's  case  oa  this:  that  £2  2s.  8d* 
was  given  as  costs  when  it  ought  to  have  been  da- 
mages?] No.  [Christian^  /.-^The  conditional  or- 
der was  got  upon  the  strength  of  a  case  which  seems 
to  have  been  overlooked.]  It  is  distinguished. 
IChristian^  J. — It  is  /ittempted  to  be  distiognisbed.] 
Uowsst  Q.C,  and  J.  Hamilton^  in  support  of  the 
order. — Edgworth*s  case  is  a  clear  overruling  of  Fitz- 
gerald's case.  The  tendency  of  modem  decisions  is 
to  uphold  these  judgment  mortgages.  The  Court  of 
Chancery  seems  to  have  overruled  McDowell  v. 
Tl  heaUy.  [Monahan^  C*J. — A  case  which  has  been 
very  much  misunderstood.]  [Christian^  J.-^ln 
M'DoweU  V.  Wheatlif  we  followed  easels  in  England 
on  bills  of  sale.]  The  judgment  here  states  that  the 
party  has  recoveied  £200  debt ;  therefore  it  is  consi- 
dered he  do  recover  his  said  debt  and  his  damages, 
£2  2s.  8d.,  together  with  £1  as  and  for  the  costs  of  re- 
gistration. The  affidavit  states  that  he  has  obtained 
a  judgment  for  £200  debt,  besides  £3  2s.  8d.  oosU 
That  is  a  fatal  variance.  According  to  common* 
sense,  and  judging  it  by  its  tendency  to  mislead,  it  is 
a  very  absurd  one.  But  the  Act  of  Parliament  has 
directed  the  thing  to  be  done.  The  words  of  the  sec- 
tion in  the  Judgment  Mortgage  Act  are  not  to  be 
read — reddendo  singula  singulis.  If  the  judgment 
gives  debt,  damages,  and  costs,  they  must  be  stated 
separately.  [Ball,  J. — ^Are  not  all  these  in  the  affi- 
davit?] [Eeogh,  J. — Would  it  be  right  to  say  the 
party  recovered  judgment  for  £200,  for  £2  2s.  8d., 
and  for  £1,  saying  nothing  of  what  they  were?]  It 
would  leave  the  thing  wide.  If  a  man  gets  damages 
in  a  judgment  he  is  not  at  liberty  to  reject  that  word, 
aod  call  them  costs.  There  b  no  judgment  on  the 
roll  giving  £3  2s.  8d.  costs.  [Keogh^  J. — He  leaves 
out  the  words  '*  for  registration."]  [Monahan^  CJ. 
— If  there  were  nothing  said  of  debt,  damages,  or 
costs,  it  would  be  more  in  favour  of  the  affidavit 
than  this.  Christian^  «7«— There  is  not  only  an  ex- 
clusion of  one  but  a  misdescription  of  the  other.] 
Eeogh^  /.^— The  7tb  section — the  operative  one-^ 
leaves  out  all  about  debt,  damages,  and  costs,  but 
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calls  them  money.]  No  doubt,  they  are  all  money 
bnt  that  supposes  snch  an  affidavit  as  described.  The 
Chief  Justice  ia  McDowell  v.  Wheatly,  and  the  Court 
of  Appeal  in  Fitzgerald's  case^  repudiated  the  argu- 
ment that  there  was  no  misleading.  This  is  not  an 
accurate  deecription  of  the  judgment.  [Afonahcm^ 
C,J. — It  is  not  worded  in  the  Act,  the  debt,  and  da- 
mages, and  costs,  but  the  debt,  damages,  or  costs  or 
monies.]  IChrisHan,  •/:— The  Chancellor  in  Fitz- 
gtrcUd*s  case  rests  his  decision  on  two  grounds,  the 
Lord  Justice  on  only  one.]  A  correct  descrip- 
tion is  what  the  Legislature  intended.  The  notion 
that  it  is  a  question  of  injury  has  been  repudiated  by 
all  the  courts  on  these  cases  in  cases  of  bills  of  sale. 
The  Act  should  be  construed  strictly. 

Irvine  was  not  called  on. 

MoNAHAN,  CJ.— We  do  not  entertain  any  doubt 
No  attempt  has  been  made  to  distinguish  this  from 
the  last  case  in  the  Court  of  Chancery  Appeal  It  is 
said  that  the  Court  has  overruled  their  previous  deci- 
sion. ^  I  think  that  Court  is  the  best  authority  on  that 
question.  The  same  Court  don't  say  they  were  wrong, 
but  there  is  this  marked  distinction  between  the  two 
that  there  was  a  variance  in  the  amount  of  the  snm 
recovered,  and  I  think  that  was  the  ground  of  the  de- 
cbion.  It  was  the  only  one  the  Lord  Jnstice  went 
on ;  and,  in  my  humble  judgment,  the  Chancellor, 
though  he  alludes  to  the  other,  makes  the  difference 
in  the  amount  the  reason.  What  it  does  state  to  be 
the  amount  of  the  judgment,  I  think,  is  the  material 
point.  It  appears  on  the  roll  itself  that  £2  2s.  8d. 
b  given  for  damages.  There  is  no  variance.  The 
thing  substantially  required  is,  that  the  affidavit  should 
BUte  the  amount.  1  think  if  the  affidavit  stated  the 
judgment  recovered  was  £3  3s.  8d.  it  would  be  right. 
I  think  Edgeworth^e  case  was  right,  and  that  we  should 
follow  it. 

Chbistian,  J. — I  express  no  opinion  on  what  our 
decision  ought  to  be  if  this  case  were  res  nova^  hav- 
ing regard  to  McDowell  v.  Wheatly.  But  I  have  no 
doubt  we  ought  not  to  overrule  a  case  in  the  Court  of 
Chancery.  It  is  unnecessary  to  consider  whether 
that  case  overruled  the  previous  one.  If  it  did  the 
former  one  is  not  law ;  if  it  distinguished  the  other  it 
did  not  apply. 

Rule  discharged. 


e^oui't  of  ^xrj^rqurr* 

Reported  by  John  Monro  and  Valentine  J.  Coppioger,  Esqra.,  Dar- 
iisters-«t*Law. 

[Before  Pioot,  C.B.,    Fitroebald,   Hughes,    and 
Deast,  3B. 

Arnold  v.  The  Dublin  and  Meatb  Railwat  Co. 
Jan.  7,  1865. 

Practice — Pleadmg — Diversion  oj  water — Defence. 

T"  on  action  for  the  diversion  of  a  water  course, 
where  the  defendant  sought  leave  to  plead,  among 
other  deftnceSy  that  no  sensible  injury  to  the  defen- 


dants right,  ttses,  and  enjoyment  of  the  stream  or 
water  was  occasioned  by  reason  of  the  diversion  of 
the  waters^  the  Court  considered  thai  this  issue 
was  sufficiently  raised  by  pleading  that  the  defen- 
dants did  not  divert  the  stream  in  manner  and  form 
as  in  summons  and  plaint  alleged. 

The  summons  and  plaint  contained  two  counts,  in  the 
first  of  which  the  plaintiff  complained  that  he  was 
possessor  of  a  mill,  and  by  reason  thereof  was  entitled 
to  the  flow  of  a  stream  for  working  the  same,  yet  the 
defendant,  while  the  plaintiff  was  so  possessed  as 
aforesaid,  wrongfully  and  injuriously  diverted  and 
turned  and  caused  to  be  diverted  large  quantities  of 
the  water  of  the  said  stream  away  from  the  add  mill, 
and  hindered  and  prevented  a  large  part  of  the  water 
of  the  said  stream  from  flowing  to  the  said  mill,  and 
from  supplying  the  same  with  water  for  the  necessary 
working  thereof.  In  a  second  count  be  complained 
that  while  so  possessed  and  entitled  as  afbresaid  the 
defendants,  by  means  of  a  certun  pomp  erected  and 
placed  by  them  near  to  the  said  stream,  wrongfully 
diverted  the  water  away  from  the  said  miU. 

P.  Martiny  for  the  defendants,  now  sought  liberty 
to  plead,  among  other  defences,  that  the  defendants 
were,  at  the  time  in  the  said  counts  mentioned,  pos- 
sessed of  and  entitled  to  a  certain  close  of  land,  si- 
tuate and  being  on  the  banks  and  next  adjoining  to 
and  extending  to  the  middle  of  the  said  stream;  and 
that  for  their  reasonable  purposes  they  did  divert  the 
said  stream  so  flowing  by  and  over  their  said  land 
and  commit  the  grievances  alleged ;  but  they  say  that 
no  sensible  diminution  in  the  natural  flow  of  the  said 
stream  to  the  plaintiff's  mill  was  caused  by  the  said 
diversion  of  the  said  waters,  or  the  commission  by  the 
defendants  of  the  grievances  therein  alleged.  And 
in  a  further  defence  they  alleged  that  while  they  were 
so  possessed  as  aforesaid  they  did  commit  the  griev- 
ances in  and  where  the  said  stream  was  flowing  by 
and  over  their  said  land;  but  that  no  sensible  injury 
to  the  defendant's  right,  uses,  and  enjoyment  or 
means  or  extent  of  uses  and  enjoyment  of  the 
stream  or  waters  in  the  plaint  mentioned  took  place 
or  was  occasioned  by  reason  of  the  diversion  of  the 
waters  or  commission  by  the  defendants  of  the  griev- 
ances in  the  count  stated. 

Fitzgerald,  B. — CanH  you  raise  this  issue  more 
simply  by  denying  that  you  diverted  the  water  in 
manner  and  form  as  alleged? 

Pioot,  r.B. — If  yon  did  not  divert  tho  water  sen- 
sibly or  injuriously,  then  you  did  not  divert  it  at  all 
so  as  to  give  the  plaintiff  a  right  of  action. 

Martin. — Very  well.  I  shall  then  take  an  order 
from  your  lordship  for  liberty  to  plead  to  the  first  and 
second  counts,— first,  that  the  defendants  did  not  di- 
vert, or  turn,  or  cause  to  be  diverted,  the  water  of 
the  said  stream,  or  hinder  or  prevent  same  from  flow- 
ing to  the  plaintiff^s  mill,  in  manner  and  form  as 
therein  alleged;  and  secondly,  that  they  did  not  di- 
vert the  water  of  the  said  stream  in  manner  and  form 
as  therein  alleged. 

Order  accordingly. 
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Gertlemam  v.  Scluyan.— «/an.  27,  1865. 

Pleadings — Embarrassmmt — Joint    justification^ 
Effect  of  date. 

When  a  summons  and  plaint  contained  two  counts — 
one  in  trespass  for  breaking  and  entering^  S^c,  and 
ihs  other  in  trespass  de  bonis  asportaiis,  and  dif- 
ferent dates  were  laid  in  each  count,  held — that  the 
summons  and  plaint  disclosed  two  different  causes 
of  action  on  dijferent  daifs,  and  hence  that  one 
pteoy  purporting  to  he  pleaded  to  the  two  counts  and 
staging  as  a  justification  that  the  plaintiff  was  the 
landlord  of  the  premises^  and  that^  a  quarter  yeai^s 
rent  heing  due^  he  entered  the  premises  on  a  certain 
day  (being  a  different  date  Jrom  either  of  the 
dates  in  the  summons  and  plaint)  and  took  the 
goods  on  the  premises  for  a  distress  Jor  the  rent^ 
^  which  are  the  trespasses  complained  o/"  was  im- 
proper and  embarrassing^  because  it  did  not  show 
that  the  trespasses  in  the  summons  and  plaint  com- 
plained of  and  in  the  defence  mientioned  were  one 
and  the  same  transaction  and  took  place  on  one 
and  the  same  occasion;  and  because  it  attempted  to 
restrict  the  plaintiff  to  trespasses  committed  on  one 
day^  although  the  plaintiff  complained,  of  different 
trespasses  on  different  days. 

(yBiordan^  in  this  case,  moved  on  the  pai-t  of  the 
plaintiff  to  set  aside  the  defence  on  the  ground  that 
it  was  embarrassing  and  calculated  to  impede  the  fair 
trial  of  the  case.  The  summons  and  plaint  contained 
two  couDts — one  in  trespass,  Q.C.F.,  and  the  other  in 
trespasjs  D.B.  A.,  as  follows: — '*  That  the  defendant, 
to  wit,  on  the  19^  day  of  December,  1864,  nnlaw- 
fullj  broke  and  entered  the  plaintiff's  premises, 
consisting  of,  &c.,  and  unlawfully  expelled  plaintiff 
from  the  possession  of  same,  to  the  plaintiff's  damage, 
&cf  and  the  second  count  complained,  '*  that  the  de- 
fendant, to  wit,  on  the  22nd  day  ofDecembeTf  1864, 
nnlawfnlly  seized  and  took  plaintiff's  goods  and  chat- 
tels in  and  upon  his,  plaintiff's,  premises,  in,  &c.,  of 
great  Talne,  &c.,  and  converted  same  to  defendant's 
own  use,  to  plaintiff's  damage,"  &c.  To  these  two 
oonnts  one  defence  was  pleaded  in  the  following  terms: 
"That  the  plaintiff  was  tenant  to  the  defendant  of 
the  premisos  in  the  first  and  second  counts  mentioned 
at  the  yearly  rent  of  £36  sterling,  payable  by  four 
qnarteriy  payments;  and  that  on  the  \6th  day  ofDe- 
omkr,  1864,  tho  sam  of  £9  being  one  quarter  of 
the  said  rent,  became  due  and  payable ;  and  that  on 
the  214  duy  of  Decenibery  the  said  rent  being  in  ar- 
rear  and  unpaid,  the  defendant  did  enter  upon  the  said 
premises  and  distrain  the  goods  in  the  second  count 
mentioned  as  and  for  a  distress  for  the  said  rent  so  in 
urrear,  which  are  the  trespasses  complained  of;  and 
the  defendant  says  that  at  the  time  of  making  the 
nid  distress,  &c.  &c.,  and  therefore  he  defends  the  ac- 
tion," 

0*£u>rdan.-rThe  two  counts  in  the  writ  of  sum- 
mons and  plaint  specifically  complain  of  transactions 
occorring  on  two  different  days,  and  to  those  two 
caoaes  of  action  but  one  plea  of  justification  is  put  in, 
stating  matters  occurring  on  one  and  the  same  day.  I 


admit  that  as  a  general  rule  in  pleading  dates  are 
not  material,  but  I  contend  that  when,  as  in  the  pre- 
sent cabc,  two  substantive  causes  of  action  are  alleged 
to  have  arisen  on  two  different  days,  the  dates  are  ma- 
terial to  this  extent, — that  they  show  that  the  alleged 
grievances  are  not  one  and  the  same  transaction. 
The  test  of  the  matter  is,  that  if  we  were  to  go  to 
trial  upon  these  pleadings  as  they  stand  we  might  be 
turned  round  and  prevented  from  proving  two  essen- 
tially distinct  grievances — confined,  in  fact,  to  one 
cause  of  action  where  we  have  two.  The  cases  sup- 
port this  view — See  2nd  Sannd.  p.  5  A,  note  b\  Ed- 
mondsY.  Waller  (2  Chit.  p.  291);  and  Oale  v.  Dal- 
rymple  (Moo.  &  R.  p.  118).  The  case  of  Taylor  v. 
Cole  (3  T.  R.  p.  292)  shows  that  expulsion  is  mere  mat- 
ter of  aggravation.  [^Hughes,  J5. — Would  you  be  satis- 
fied if  the  same  plea  were  repeated  to  the  second 
count?]  Yes;  certainly.  It  is  not  averred  that  the 
causes  of  action  in  the  two  counts  are  the  same;  if  it 
were,  we  might  join  issue  upon  the  point. 

0,  Waters  in  support  of  the  plea. — Mr.  O'Riordan 
has  entirely  misunderstood  the  cases  in  Saunders. 
There  are  two  counts  in  the  summons  and  plaint,  one 
in  trespass  and  one  in  trpver.  I  justify  the  break- 
ing  and  entering,  and  1  justify  the  trover— See  Walsh 
V.  Shaw  (1  Ale  &  Nap.  9)  quoted  in  Saunders,  vol. 
2,  p.  5  A,  note  b.  {ChieJ  Baron, — Your  defence  is 
imperfect  in  not  alleging  that  the  two  transactions 
mentiohed  in  the  writ  of  summons  and  plaint  are  in 
fact  one.]  I  did  not  intend  to  say  that  they  were 
the  same,  but  that  they  occurred  on  the  same  day — 
MiUar  v.  Walker  (2  Saund.  p.  4)  lays  down  the  law 
upon  the  subject  correctly,  and  I  do  not  quarrel  with 
it.  [Hughesy  B. — I  have  now  read  the  pleadings, 
and  am  of  opinion  that  the  defence  does  not  bear  the 
meaning  von  put  upon  it,  and  that  it  must  be 
amende^.]  It  would  seem  a  strange  state  of  things 
if  a  plaintiff,  by  inserting  false  dates  in  the  summons 
and  plaint,  can  prevent  me  from  pleading  as  I  have 
done. 

Chief  Babon. — We  are  of  opinion  that  the  de- 
fences must  be  amended.  Yon  may  plead  to  the  first 
count  that  yon  entered  to  distrain;  and  to  the  second, 
that,  tipon  the  same  occcuion,  yon  seized  plaintiff^s 
goods,  which  are  the  trespasses  complained  of  in  the 
second  count. 

The  order  of  the  Court  is,  that  the  defence  shall 
be  amended,  plaintiff's  costs  to  be  costs  in  the 
cause. 


[Coram  the  Chief  Baron,   FrrzoERALD,  B., 

HUOHES,    B.,    AND  DeAST,    B.] 

Ellis  v.  Dubum  Exbibition  Palace   and   Winter 
Qahdems  Cohpant. 

Production  of  documents — Discovery  ^Common  Law 
Procedure  Act^  1856,  sec  65. 

The  affidavit  upon  which  the  mK^ion  is  grounded  must 
satisfy  the  Court  that  a  certain  document  specifi- 
cally described  is  in  the  possession  or  power  of  the 
opposite  party y  and  that  that  documentj  ij  produced^ 
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would  help  the  plairUipa  case.  This  much  ia  a 
condition  precedent  to  the  discovery  of  other  docu^ 
ments.  Therefore  a  mere  statement  that  a  specif 
document  is  likely  to  contain  matter  that  would 
help  the  plaintiJTs  case  ia  inauMcienL 

Serjeant  Armstrong  (J.  A,  Phillips  with  him)  in  this 
case  moved,  under  the  56th*  section  of  the  Common 
Law  Procedare  Act,  1866,  for  au  order  directing  the 
defendants  to  lodge  with  the  Master  of  the  Goart  the 
deed  of  the  7th  of  April,  1862,  made  between  the 
Earl  of  Glonmel  and  others  and  Benjamin  L.  Gnin* 
ness,  Esq.,  and  the  deed  of  the  24th  of  April,  1 862, 
made  between  said  Gainness  and  the  defendants,  and 
also  for  an  order  directing  that  the  secretary  or  the 
tmstees  of  the  said  company  should  set  forth  on  affi- 
davit the  dates  and  particulars  of  every  document  (if 
any)  in  their  possession  or  power  relating  to  the  mat- 
ters in  dispute  in  this  action,  and  what  they  know  as 
to  the  custody  of  any  such  documents  as  aforesaid 
which  may  not  be  in  their  possession  or  power,  and 
whether  they  object  to  the  production  of  such  docu- 
ments as  are  in  their  possession  or  power,  and  the 
grounds  of  such  objection,  or  for  such  other  order, 

The  action  in  this  case  was  brought  by  Mr.  Her- 
cules Ellis,  of  83  Stephen's-green,  south,  agidnst  the 
Dublin  Exhibition  Palace  and  Winter  Gardens  Com- 
pany for  the  disturbance  of  an  alleged  right  of  way 
by  building  up  the  doorway  opening  into  the  fields, 
commonly  known  as  the  Coburg  Gardens,  at  the  rere 
of  the  garden  behind  his  house.  The  cause  of  action 
was  stated  at  length  in  Rve  paragraphs  of  the  writ  of 
summons  and  plaint,  but  the  substantial  question  at 
issue  was  whether  or  not  any  such  right  of  way  had 
ever  existed  or  been  created  by  user  or  otherwise. 
The  plaintiffs  affidavit  stated  that  he  believed  himself 
entitled  to  the  said  easement;  that  the  said  deed  of 
7th  of  April,  1862,  was  a  lease  firom  the  Earl  of 
Clonmel,  the  proprietor  of  the  Coburg  Gardens,  to  B. 
L.  Guinness,  Esq.,  and  that  the  deed  of  the  27th 
of  April,  1662,  was  a  conveyance  from  the  said 
Guinness  to  the  company ;  that  he  had  heard  and 
beUeved  that  pending  the  negociation  for  the  deed  of 
7th  April,  1862,  it  was  agreed  that  said  Earl  should 
close  up  the  Faid  doorway  and  give  an  undertaking  to 
said  Guinness  that  said  doorway  should  be  kept  closed, 


•  The  10  &  20  Yiet.  o.  118,  s.  65  ^analogoua  to  17  &  18 
Viot  o.  125,  8.  50,  English),  extending  the  provisions  of  14 
&  15  Yict.  o.  99,  8.  6  (Evidence  Aot),  and  of  16  &  17  Viot. 
c.  113,  8.  64,  the  Common  Law  Prooednre  Act,  1853,  is  as 
follows:  —Upon  the  application  of  either  party  to  any  action, 
snit,  or  other  civil  proceeding  In  any  of  the  Superior  Coorts, 
upon  an  affidavit  by  snch  party  of  his  belief  that  any  docn- 
ment,  to  the  piodnotion  of  which  he  is  entitled  for  the  pnr- 
pose  of  discovery  or  otherwise,  is  in  the  possession  or  ^wer 
of  tlie  opposite  party,  it  shall  be  lawful  for  the  court  or  jw^e 
to  order  that  the  party  against  whom  snch  application  is 
made,  or  if  snch  party  is  a  body  corporate  that  some  officer 
to  be  named  of  such  body  corponte,  shall  answer  oft  affi- 
davit stating  what  doomnents  he  or  they  has  or  have  in  his  or 
their  possession  or  power  relating  to  the  matters  in  dispute, 
or  what  he  knows  as  to  the  oostody  they  or  any  of  them  are 
in»  and  whether  he  or  they  olgeoto  or  object  (and  if  so,  on 
what  grounds)  to  the  production  of  such  as  are  in  his  or  thar 
possession  or  power;  -and  upon  snch  affidavit  being  made  the 
ooort  or  judge  may  make  inch  fwthsr  order  thereon  as  shall 
be  just. 


and  should  covenant  to  indemnify  the  said  Guinness 
against  all  legal  proceedings  which  might  afterwards 
be  brought  against  said  Guinness  or  his  assigns  on 
account  of  said  closing;  that  he  bdieoed  that  said 
agreement  and  covenant  were  contained  in  the  said 
deed,  and  that  the  statements  in  the  said  deed  amount 
to  admissions  of  plaintiff's  right  of  way;  hdieved  that 
said  deed  purports  to  convey  the  right  of  way  pos- 
sessed by  plaintiff  and  others;  believed  that  upon 
production  and  inspection  of  the  said  deed  it  would  be 
found  to  conuin  recitals  and  matters  to  the  purport 
and  effect  aforesaid;  believed  that  said  £arl  specn- 
lated  on  his  neglecting  to  take  legal  proceedings  for 
twelve  months.  And  as  to  the  deed  of  24th  of  April, 
believed  that  the  recitals  contain  statements  affirming 
plAintiff's  said  right  of  way;  that  he  has  heard  and 
believed  that  sud  Guinness  covenanted  with  the  Com- 
pany that  they  should  bold  and  enjoy  it  **  free  from  all 
rights  of  way,  and  that  sud  gate  should  remain  dosed, 
and  agreed  and  nndertook  to  indemnify  said  company 
against  all  costs  and  charges  arising  from  any  action 
or  suit  respecting  sidd  rights  of  way ; "  bdw)ed  that 
on  production  it  would  be  found  to  contain  an  admis- 
sion of  the  said  right  of  way.  Saith  that  he  was  in- 
formed prior  to  October,  1862,  by  Henry  Parkinson, 
Esq.,  the  secretary  of  the  said  company,  that  the  ^^said 
company  were  made  safe  against  all  such  actions,  and 
that  if  deponent  succeeded  in  such  action  the  companj 
would  be  indemnified  by  said  Guinness  by  a  reduction 
of  their  rent;''  bdieved  that  the  covenants  and  agree- 
ments in  said  deed  of  the  24th  April  amonnt  to  ad- 
missions of  plaintiff's  rights  of  way;  believed  thai  there 
are  other  documents  bearing  upon  the  case  in  the  pos- 
session of  the  said  company  and  Guinness,  their  trus- 
tee, &c  &c 

There  were  two  answering  affidavits,— ^ne  by  said 
Henry  Parkinson,  and  the  other  by  F.   Sutton,  soli- 
citor/   Parkinson's  affidavit  stated  that  the  deed  of 
the  7th  of  April,  1862,  b  not,  and  never  was,  in  the 
Company's  possession;  that  he  has,  however,  read  a 
copy  thereof;  that  it  does  not  contain  any  admission 
of  plaintifi^s  right  of  way,  nor  does  it  contain  any 
clause,  covenant,  agreement,  matter,  or  thing  which 
either  solely  or  together,  or  at  all,  amonnt  to  such  ad- 
missions, or  anything  of  the  like  purport  or  effect 
Neither  does  the  deed  of  24th  April,  1863  incor- 
rectly described  by  plaintiff  as  of  1862),  contain  any 
such  admission;  that  the  said  two  deeds  are  respec- 
tively evidence  of  the  defendant's  title;  that  the  deed 
of  24th  April,  1863,  does  not  show  any  right,  title, 
or  easement  in  the  plaintiff,  nor  does  the  deed  of  7th 
April,  1862;  that  on  the  part  of  the  defendants  he 
"  objects  to  the  production  of  sidd  deeds  or  either  of 
them,  and  for  that  reason  he  does  not  by  tlus  affida- 
vit make  any  further  answer  to  the  statements  or 
charges  contained  in"  plaintiff's  affidavit;   submits 
that  they  are  introduced  merely  for  fishing  purpolses. 
Saith  that  *^  he  is  advised  and  believes  that  the  other 
statements  contdned  in  the  said  affidavit  are  irrele- 
vant for  the  purposes  of  the  present  motion."    The 
affidavit  of  Frederick  Hntton,  Esq.,  stated  that  he,  as 
solidtor  of  smd  B.  L.  Guinness,  prepared  the  deed  of 
7th  April,  1862,  and  that  it  contained  no  statement 
or  admission  whatever  of  the  plaintiff's  alleged  right 
of  way  or  easement,  the  subject  of  this  acUon. 
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Serjeaaa  Arm8lrong.^lt  is  necessary,  as  a  foonda- 
tioD  for  this  application,  that  we  sbonld  satisfy  the 
Goort  that  we  have  a  good  caoso  of  action.  The  55th 
seetionofthe  Common  Law  Prooedare  Act,  1856, 
(analogous  to  17  &  18  Vict,  c  125,  section  50,  Eng- 
M)  is  that  on  which  we  rely.  [^F^geraldj  B. — 
The  section  refers  to  the  belief  of  the  character  of  the 
docoment,  and  also  to  the  belief  of  its  being  in  the 
possessioa  of  the  opposite  party.  Hughes^  B. — It 
seems  to  me  that  yon  most  establish  three  things — 
first,  the  existence  of  a  particular  document;  secondly, 
your  right  in  equity  to  a  discovery  of  it;  and  thirdly, 
joar  belief  that  it  is  in  the  possession  or  power  of  the 
opposite  party.]  See  Flight  v.  Bobituon  (8  Beav. 
p^  33.  [FUxgercM^  B, — Is  it  to  be  said  that  the 
oppo^te  party  is  to  be  obliged  to  produce  a  document 
for  the  purpose  of  showing  yon  whether  or  not  it  helps 
your  esse?  How  do  yon  connect  Mr.  Goinness  with 
the  esse?]  See  Monad y,  Feeny  (2  Johns.  &  Hem. 
p.  323).  The  real  question  is  bow  far  the  document 
would  help  the  case.  [^FUzgeraH  B. — ^Suppose  that 
JOS  hsd  stated  only  that  it  contained  a  clause  of  in- 
d€3inification,  would  yon  be  entitled  to  its  production?] 

Wkdende  Q.G.,  (with  hhn  Dqwm,  Q.a,  and  Pol- 
io) contra. — By  the  Act  it  is  clear  that  the  party  mnst 
ptrtieokiise  the  document,  the  production  of  which 
he  demands.  As  to  the  limitati(m  of  the  meaning  of 
the  word  "*  document,"  see  Pode  ▼.  Ori^th  (7  Ir.  Jnr. 
N.S.  PL  259);  Mewettv.  WM  (2  Jur.  N.S.  p.  1189); 
Wooli^  Y,  Pole  (14  G.  B.,  N.  S.,  538).  As  to 
cooclDsiTe  character  of  the  denial  that  the  document 
has  say  beariag  npon  the  question  in  dispute,  see 
Adams  y.  Lloyd  (3  H.  &  N.  p.  350). 

Dotm^  Q.O. — ^The  man  who  makes  a  title  deed,  is 
properly  the  judge  of  whether  or  not  it  contains  any- 
tfajog  showing  a  right  of  easement.  [The  Gonrt  here 
cslled  upon  the  other  side  to  reply.] 

Pk3^  in  reply. — We  seek  a  discovery  of  a  parti- 
cular document,  and  require  that  the  opposite  party 
ebooid  swear  whether  or  not  they  have  any  documents 
in  their  posseseion  or  power  referring  to  the  case.  We 
ue  entitled  by  the  words  of  the  Act  to  an  affidavit 
^'ststing  what  documents,"  &c,  and  this  provision 
was  added  for  the  purpose  of  eztetiding  to  Law  Courts 
tixMe  large  powers  of  discovery  whidi  equty  belbre 
poBseased.  We  have,  I  think,  laid  the  foundation  for 
oar  claim.  Nor  can  it  be  said  that  the  relief  should 
be  GOttftied  to  tiie  |»rodnctien  of  original  documents. 
[SvgkeSy  B. — ^It  strikes  me  that  if  the  company  ad- 
mitted that  they  bad  the  deed  in  their  possession,  they 
erald  not  beeUiged  to  produce  what  was  not  tbeirowmj 
Mr.  Guinness  is  etated,  on  affidavit,  to  be  the  trustee 
tod  rice^airman  of  the  company.  I  also  submit 
that,  the  other  side  not  havmg  made  the  point,  it  is 
not  open  to  the  Court  to  make  it  for  them.  [Bughea^ 
'B.—It  IB  only  where  the  production  of  documents  is 
'^Bfiued,  that  the  Qonxt,JcTU$  oti^nm/drmattbii,  requires 
Adlieoveryw  P^oi,  a  B.-^!  do  not  see  how  a  co- 
vcnaot  to  indemnify  against  a  daim  to  a  right  of  way 
«>B  be  a  s^ntiOa  of  evidence  for  the  plaintiflf.  A  co- 
▼toaat  against  a  right  would  seem  rather  a  presamp- 
^  againet  it.  Agab,  ean  it  be  contended  that  be- 
<:>a8e  a  title  deed  may  contain  something  usefol  to  his 
>drersary,  that  he  is  entiUed  to  a  discovery  of  it?"] 
Bee  cases  of  Monad  v.  Fieny  (2  Johns.  &  Hem. 


p.  328);  RiccardY,  Indomri  CofhmitBionera  (4  ^& 
B.  p.  329);  ReweU  v.  WOb  (2  Jur.,  N.S.,  p.  1189); 
Thon^pson  v.  Bohaon  (2  H.  &  N.,  p.  412). 

PiQOT,  G.  B.,  now  delivered  the  judgment  of  the 
Court. — I  have  no  doubt  but  that  this  motion  is  made 
with  perfect  sincerity  on  the  part  of  the  plainti£  The 
question,  however,  for  ns  is,  whether  or  not  a  case 
has  been  made  for  the  exercise  of  our  jurisdiction,  and 
1  admit  that  I  am  not  prepared  to  go  the  length  that 
some  of  the  English  judges  have  gone  to,  in  giving 
effect  to  the  analogous  section  of  the  English  Act. 
The  application  here  is  for  an  order  to  obtain  the  in- 
spection of  the  defendant's  title  deeds.  The  one  is 
clearly  a  title  deed — the  other  is  the  lease  from  Mr. 
Guinness  to  the  company,  who  are  the  defendants  in 
this  action.  They  are,  in  fact,  their  muniments  of 
title.  In  saying  this,  I  do  not  wish  to  be  understood 
as  holding  that  in  no  case  whatever  can  an  admission 
be  proved  by  such  means.  In  one  of  the  cases  cited, 
this  seems  actually  to  have  been  done.  Before,  how- 
ever, any  discovery  can  be  made  by  a  Court  of 
Law,  it  must  be  shown  clearly  that  if  the  mstmment 
were  produced,  it  would  be  found  to  contain  matter 
of  importance  to  the  plaintiff's  case.  We  have  no- 
thing hero  but  the  belief  of  a  person  that  the  deeds 
contmn  a  contract  of  indemnity  against  such  actions 
as  the  present,  and  a  statement  that  if  the  instrument 
were  produced,  it  would  be  found  to  contain  matter 
thst  would  help  the  plaintiff's  case.  There  is  also 
this  strange  statement,  that  Lord  Glonmel  not  only 
conveyed  the  fee  in  the  lands,  but  also  that  very 
right  whose  existence  in  him  the  deed  is  said  to  have 
negatived.  I  think  that  there  must  have  been  some 
mistake  here.  We  then  come  to  the  covenant  of  in- 
demnity, and  upon  this  portion  of  the  ease  we  find  it 
stated  in  the  affidavit  that  it  would  upon  production 
be  found  to  contain  matter  amounting  to  an  admission 
of  the  right.  Who  makes  that  statement?  The 
plaintiff.  And  yet  it  is  not  stated  that  he  ever  saw 
the  deed,  and  no  other  evidence  is  given  to  show  that 
the  instrument  oontains  anything  that  would  assist 
the  plaintiff's  case.  As  for  as  I  can  see,  the  cove- 
nant, if  anything,  tends  to  negative  the  plaintiff's 
right,  and  sffbrds  a  presnmption  against  it.  It  b  also 
suggested  that  the  recitals  contained  a  disproof  of  the 
grantor's  title.  It  is  scarcely  possible  that  any  con- 
veyancer would  be  so  insane ;  but  is  it  to  be  said  that 
because  it  is  just  possible  that  snch  unlikely  matter 
shouhl  be  introduced,  that  we  are  to  act  upon  such  a 
presumption?  It  is,  on  the  whole,  about  as  weakly 
snstidned  an  application  as  it  is  possible  to  conceive. 
There  is  then  another  statement,  that  defendants  are 
in  possession  of  some  other  documents,  which  would 
be  tbund  to  bear  upon  the  case.  Now,  it  may  be  con- 
tended that  when  an  instrument  is  distinctly  pointed 
at  in  the  possession  or  power  of  the  adverse  party, 
and  it  is  shown  that  there  are  probably  in  the  posses*^ 
sion  of  that  party,  other  papers  b<^uig  upon  the 
case,  that  the  Court  should  extend  its  oixler  so  as  to 
include  the  latter,  but  then  in  order  to  found  the  right 
to  such  a  discovery,  there  must  be  a  specific  statement 
that  that  party  is  in  the  actual  or  potential  possession 
of  a  specifically,  described  document.  Without  this, 
it  would  seem  that  the  55th  section  of  our  own,  or 
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the  50th  section  of  the  English  Act,  are  powerless  to 
help  one  to  reach  other  instrnments  of  a  german  na- 
ture. On  these  groands,  we  must  refuse  the  motion 
with  costs. 


Court  of  )$roiiaU. 

Reported  by  W.  R.  MlUor.Eiq..LL.D„  Barrtoter.At.L«w 

Gaskt  V,  Caset— Jan.  14,  1665. 

AhatemerU — Practice, 

Where  a  defendant  dm  after  pleading,  a  suggestion 
may  be  JUed  by  the  plaintijf^  who  desires  to  pro- 
aed^  stating  the  death  of  the  defendant  and  the  grant 
ofadmini.trc$ion  to  his  goods. 

C.  Palles  moved  that  a  snggestion  shonld  be  filed  to 
revive  the  snit.  The  defendant  had  pleaded  several 
pleas,  and  had  afterwards  died.  His  widow  had 
taken  ont  letters  of  administration  to  him,  and  she 
consented  to  withdraw  the  pleas  and  allow  the  will 
propounded  by  the  plaintifif  to  be  established.  In  the 
Common  Law  and  Ghanceiy  Courts  thb  was  done  by 
snggestion  on  the  record. 
Keatinge,  J.,  made  the  order. 

Note.— Sm  Skunei  ▼.  Stewart,  2  S.  &  T.,  32a 


DOTLB  V.   LeART. 

Pleadmg^Several  wills. 

Where  a  will  is  propounded  by  one  party  which  the 
other  party  impeaches,  the  latter  cannot  plead,  in 
addition  to  the  pleas  objecting  to  the  validiy  of  the 
last  will,  a  further  plea  propounding  a  former  will 
though  intended  only  to  be  used  in  case  any  inter- 
vener should  propound  an  intermediate  wUL 

In  this  case  there  were  three  wills  forthcoming  of  the 
deceased,  dated  respectively  the  21st,  23nl,  and  24th 
days  of  May,  1 864.  The  plaintiff  had  propounded 
the  last,  and  had  cited  all  persons  interested  under  the 
other  two  to  see  proceedings;  and  some  had  inter- 
vened, and  one  had  pleaded  undue  execution  and 
want  of  capacity,  but  no  one  had  alleged  the  inter- 
mediate will  The  defendant  had  pleaded  undue 
execution,  want  of  capacity,  and  undue  influence, 
and  also  propounded  the  first  will  in  which  he  was  a 
legatee. 

Dr.  Townsend  now  applied  that  the  hist  plea 
should  be  struck  out  The  only  will  which  could  be 
put  in  issue  in  this  suit  was  the  last  will. 

Dr.  Ball,  Q.O.  (with  him  T.  P.  Lynch) We 

pleaded  that  plea  merely  on  the  expectation  that  some 
one  would  have  intervened  and  have  proponnded  the 
Snterroediate  wiiL 

Keatinoe,  J — I  will  not  strike  it  out,  but  I  will 
direct  that  no  proceedings  be  had  with  reference  to  it 
without  further  order. 


DoTLE  V.  Leabt.— Jisfl.  26. 

Costs-^Legatee  informer  uM — Next  of  kin. 

A  legatee  in  a  former  will,  thoygh  a  next  of  kin,  tm- 
peoiching,  as  such  legatee^  a  later  wUl,  on  the 
ground  of  want  ofeapaeiiy  or  undue  infiuence  and 
Jawing  is,  as  a  general  'rtde,  liable  to  costs.  Next 
of  kin  are  more  favored  as  regards  costs;  and  in 
case  of  three  wills  written  within  four  days  differ- 
ing from  each  other^  they  got  costs,  though  the  hut 
will  was  established. 

In  this  case  the  testator,  Thomas  O'Donnell,  had  died 
on  the  25th  May  last ;  and  three  wills  were  produced 
after  his  death, — one  dated  the  21st  May,  1864,  nn- 
der  which  the  defendant,  Mrs.  Leary,  otherwise 
Jackson,  claimed  as  a  legatee;  another  of  the  22Dd 
May,  1864,  which  omitted  her  name  as  a  legatee; 
and  the  third  of  the  24th  May,  1864,  leaving  all  the 
property  to  the  widow  of  the  deceased,  and  in  which 
the  plaintiff  was  executor.  The  first  and  second  will 
left  the  widow  only  a  small  provision.  The  assets 
were  about  £1,900.  All  the  parties  interested  in 
the  first  two  wills  had  been  cited,  but  no  one  pro- 
pounded the  second  will;  and  the  issue  was  confined 
as  to  the  validity  of  the  last  will  The  defendant, 
Mrs.  Leary,  was  a  next  of  kin,  but  had  appeared  as  m 
legatee  in  the  first  will  and  had  pleaded  nndae  execa- 
lion  of  the  last  will,  want  of  capacity,  and  by  amend- 
ment with  leave  of  the  Court,  undue  influence.  One 
of  the  next  of  kin  intervened,  and  also  appeared  and 
pleaded  want  of  capacity  and  undue  execution,  and 
was  represented  by  counsel  at  the  hearing,  but  he  did 
not  interfere  either  by  cross-examination  or  otherwise 
in  the  case.  The  jury  found  that  the  will  alleged  by 
the  plaintiff  was  the  last  will  of  the  deceased.  The 
cause  was  sot  down  for  final  hearing. 

Dr.  Ball,  Q.C..  now  applied  that  hia  ctient,  the  de- 
fendant, should  be  excused  from  the  payment  of  costs. 
Besides  being  a  legatee  in  the  first  will  she  was  one  of 
the  next  of  kin.  She  got  by  that  will  a  legacy  of 
£100,  and  the  deceased  first  said  he  intended  to  leave 
all  he  had  to  her.  She  was  removed  from  that  will 
in  a  peculiar  way.  Mrs.  O'Donnell  asked  him  to  take 
the  defendant's  name  out  of  his  will  and  substitute 
her  own  name,  as  she  wonld  apply  the  money  ia 
Masses  and  in  charity,  which  the  former  being  a 
stranger,  would  not  do.  The  defendant  lived  in  Li- 
merick, and  had  nothing  to  do  with  the  transaction. 
There  was  a  sudden  change  of  intention  on  the  testa- 
tor's part,  and  his  name  was  written  by  him  to  the 
first  will  alone,  the  other  two  being  executed  by  him 
by  his  mark. 

Whiteside  Q.O.,  and  Dr.  Townsend  contra.— The 
deceased  did  not  even  know  the  name  of  the  defen- 
dant, as  he  called  her  **  One  of  the  Jacksons."  There 
was  no  evidence  of  nndne  influence;  and  the  defen* 
dant  appeared  and  pleaded  as  a  legatee,  and  not  as  a 
next  of  kin;  and  as  the  executors  did  not  appear, 
and  the  defendant  had  no  means,  she  was  manifeatly 
put  forward  to  fight  their  battle  so  that  they  inight 
escape  costs.  A  legatee  opposing  a  will  and  failingr 
does  so  at  the  peril  of  costs — Urquhart  y.  Fricker. 
(3  Add.  56). 


THE  IRISH  JURIST. 


6d 


Ksahnqc,  J. — ThB  defettdftpfa  object  m  to  ealftb- 
liab  die  fint  will;  bj  the  eeoood  wfaet  was  giveo  to 
ker  00  the  fint  was  taken  awaj;  and  the  second  was 
the  iirat  instraneit  which  showed  a  diange  of  inten- 
iioD;  bit  that  was  a  frandnlent  transsctiottt  and  the 
<ftct  is  to  nstofe  the  fint  will;  hot  then  we  have  a 
Hud  wffl,  which  is  established  bj  the  Tordict  as  the 
hst  will  The  salt  was  a  very  ezpennive  one, 
imt  1  de  sot  see  how  I  oan  refuse  to  award 
eoflts  apinst  the  defendant  nnless  I  am  prepared  ia 
emj  am  to  do  ao*  I  cannot  go  into  minnto  dream* 
itsaoea,  nor  have  I  anj  right  to  interfere  on  aoconnt 
of  the  defendant^  want  of  means.  As  a  general  role* 
mTj  {Mtoon  plaadtng  In  a  canse  is  liabk  to  costs  tf 
bebiL  Tlmra  are  exeepticns  to  that  mle,  bat  this  Is 
aotoae. 

W.  C.  Smithy  for  the  iatervenient,  O'Donnell, 
ttkedfbr  eeota  oat  of  the  estate.  He  was  jnstified  In 
tppesriag  as  nest  of  kin*  three  wiUa  having  been 
nade  wihin  fi»iir  daf  &•  Belnro  the  trial»  and  np  to 
the  heidng*  the  due,  as  to  all  the  wills,  was  vecy 
iopidOBs.  The  intervenient  had  not  ptoackd  nndne 
idaeaoe— only  nndne  esecation  and  want  of  capa* 
Qtf,  andhedid  not  cross-examine  the  witnesses  or 
go  inlo  any  special  case. 

WUbuide,  Q.O «  and  Dr.  TawnHnd  contra.— By 
lattiee  m  the  canse  we  had  called  on  the  parlies  to 
eoQKlidate  theur  pleas,  and  the  Gonrt,  on  that  mo- 
tioii,  rmerved  the  qnestion  of  the  costs  of  the  inter- 
raiat  appearing  at  the  hearit^, 

^UTwei,  J. — ^I  think  the  next  of  Un  who  Inter- 
rened  U  entitled  to  his  cOsts.  The  lact  only  of  the 
apieity  being  qaestioned  by  him  and  of  three  wills 
baving  been  written  within  foar  days,  ^fibring  mate- 
riallf,  woofci  of  itself  jastify  the  next  of  kin  in  ap- 
petriog  and  seeing  whether  anyone  was  endtied  to 
probate. 

Decree  e^Miehing  the  wiU  o/Oe  2Atk  May, 
1864,  aethekut  wiU,  the  defendant  to  pay 
the  piahiiff  hie  ooste,  the  interaenieiU  to  get 
hie  eoste  tnU  of  the  eelate* 


Court  of  Ban&rtiptrs&finsolbrnc;^* 

rBcportod  by  John  Liry,  Efq.,  Barrtat«r.4t.LMr.3 

[Bdou  Lynch,  J.] 
Rb  Pbtbb  Cubrav. 

Mortgage  oj  ehipe — BUI  of  eale-^Beputed  oumerehip 
Fraudulent  preference^  Bight  ofaeeigneee  to  etaiul 
OS  specific  credUore  for  eumepaid  to  mortgagee — 
CosU, 

Where  a  trader  maloee  an  ohaclvle  bHi  of  eak  of  two 
thipe  in  payment  of  advances  made  him  by  the 
forty  to  whom  he  aeaigne^  and  who  raiees  this  mo- 
ifejf  m  biU<  discounted  in  a  bani:;  and  it  appears 
t^<t  it  was  at  the  instance  of  the  bank  manager  the 
^tU  of  $ede  was  ejected,  such  transaction  will  not 


be  held  to  be  a  fraudukui  prefere^f^ee;  and  dUhough 
the  ships  still  remain  in  possession  of  Hie  asmgnee, 
they  will  not  come  under  the  reputed  ownership 
dause.  Assignees  wiil  not  be  (dlowed  to  stand 
as  speciHc  creditors  instead  of  a  mortgagee  in  re* 
spect  of  sums  advanced  to  pay  off  the  mortgage. 
Although  a  party  may  establish  his  claims  costs  wdl 
not  be  given  where  private  transactions  demand  in* 
veftigation. 

This  mattor  came  before  the  Goart  upon  a  special 
case  wherein  the  parties  submitted  to  leave  the  ques- 
tions in  dispute  to  the  deoisiou  of  the  Court.  The 
qneiation  kt  issue  was  the  validity  of  a  bill  of  sale  ojf 
two  ships  belonging  to  the  baukrupt,  and  consequently 
whether  a  fraudulent  preference  had  been  given  by 
him  to  to  the  party  to  whom  the  assignment  or  bill  of 
sale  had  been  given.  The  facts  fal]y  appear  in  the 
jndgment« 

Heron^  Q.  0.,  with  Purcell,  were  for ,  the  as- 
signees. 

Keman,  Q.C.,  was  for  the  assignee  under  the  bill 
of  sale. 

Ltncb,  J. — This  case  is  now  before  me,  by  the 
submission  of  Mr.  Carpenter  to  the  jurisdiction  of  this 
Court,  on  the  charge  of  assigii^es  and  the  discharge 
thereto  of  Mr.  Carpenter.  The  case  is  one  involving 
a  considerable  amonnt  of  property*  and  I  have  there- 
fore given  it  the  attontion  called  for  by  a  case  so  cir- 
cumstanced. The  question  at  issue  between  the  parties 
is,  1st,  as  to  the  vsiidlty  of  the  bill  of  sale  of  two  vessels, 
"  The  Raymond  "  and  ''  The  Monntaineer; ''  and  se- 
condly, as  to  the  right  of  the  assiguees  to  be  declared 
entitled  to  stand  as  specific  creditors  agaiust  these 
vessels  lor  the  sums  paid  to  Mr.  O'Connor  on  foot  of 
his  mortgage  after  the  execution  of  the  bill  of  sale. 
The  first  question — as  to  the  validity  of  the  bill  of 
sale — arises  out  of  the  circumstances  attending  the 
sale  from  which  the  assignees  charge  that  the  assign- 
ment was  a  fraudulent  prefei^ence,  and  as  such  void 
under  the  bankrupt  law,  or  that  the  transaction  was 
fraudulent  and  avoidable^.  It  seems  to  me  the  be^t 
course  for  me  to  take  is  shortly  to  state  the  facts  as  I 
find  them  to  be,  so  as  on  these  facts  so  found  by  me 
I  may  intelligibly  state  my  conviction  in  point  of  law. 
Mr.  Carpenter  is  the  father-in-law  of  the  bankrupt, 
and  was,  before  June,  1 863,  largely  in  advance  to 
him;  and  several  of  these  advances  having  been 
made  in  respect  of  these  vessels,  the  bankrupt  pro- 
mised to  charge  them  as  security  for  the  loans.  There 
is  no  doubt  as  to  the  advance  of  the  money ;  there  is 
no  question  as  to  the  reality  of  the  debt,  to  secure 
which  the  assignment  was  made.  It  appears  that  the 
advances  made  were  by  accommodation  paper,  for  the 
bankrupt  diflcouoted  on  Carpenter^s  credit  by  the  Hi- 
bernian Bank,  through  their  manager  in  Drogheda, 
Mr.  Dillon;  and  it  appears  that  the  application  for 
the  bill  of  sale  in  July,  1863,  was  made  by  Mr.  Car- 
penter at  the  instance  of  Mr.  Dillon,  Mr.  Dillon,  no 
doubt,  conceiving  that  he  strengthened  the  security 
for  the  hank  by  inducing  Carpenter  to  procure  this 
security  for  himself.  Now,  there  seems  to  me  not  a 
shadow  of  doubt  that  all  these  prcceedings  were  bona 
fide;  that  the  money  was  due;  that  the  assignment 
was  made  and  procured  to  secure  Carpenter;  and 
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that  it  originated  in  tke  reqaest  of  Oarpeoter,  in- 
dooed  to  make  it  by  Mr.  Dillon.  There  ia  no  evi- 
dence  before  me  that  even  the  bankrupt  knew  be  was 
insolvent  at  that  time,  though  as  a  matter  of  fact  his 
accounts  now  show  that  he  was  then  insolvent ;  and 
there  is  clear  and  distinct  evidence  nnoontradicted, 
that  Carpenter  did  not  know  or  believe  that  he  was 
insolvent  In  the  state  of  facts  as  so  far  explained 
by  me,  it  is  impossible  to  argue  this  question — as 
upon  a  fraudulent  preference  within  the  bankrupt  law, 
.  and  indeed  the  case  was  not  pressed  in  this  view — 
but  counsel  argue  that  the  whole  transaction  was  frau- 
dulent, and  they  argue  this  from  the  contemporaneous 
and  subsequent  dealings  as  to  the  vessels.  It  b 
proved  that  immediate  possession  was  not  given; 
that  the  bankrupt  continued  in  possession  of  and 
trading  with  these  vessels,  and  was  the  ostensible 
owner  of  them  the  same,  to  the  world,  as  before  this 
arrangement  I  may  here  remark  ihat  no  case  of  vi- 
sible ownership  is  relied  on  as  giving  title  here  under 
the  Bankrupt  Act  It  appears  in  evidence  that  when 
Mn  Carpenter  applied  for  the  assignment  of  these 
vessels  the  bankrupt  offered  him  a  mortgage  of  them; 
but  Mr.  Carpenter  acting  on  the  instructions  given 
him  by  Dillon,  insbted  on  the  unconditional  bill  of 
Bale,  and  the  bankrupt  yielded  to  thb  reqoest.  It  ap- 
pears, then,  that  there  was  an  agreement  between 
Carpenter  and  the  bankrupt  as  to  the  further  possession 
of  these  vesseb;  and  thb  is  the  only  part  of  the  case 
with  respect  to  which  any  doubt  really  arises— -that  b, 
as  to  what  precisely  was  the  agreement  To  query  126 
the  bankrupt  says,  *^  He  told  me  I  should  pay  every- 
one twenty  shiUings  in  the  pound  until  I  had  them 
paid,  and  then  I  was  to  pay  him.'*  To  query  130, 
**  I  was  to  pay  them  (the  creditors),  and  then  com- 
mence to  pay  him  off,  but  he  was  not  to  press  me  un- 
til I  paid  everybody."  To  query  197,  which  is  very 
objectionably  leading,  he  says,  *'  He  trusted  tatie  so 
far,"  the  so-called  question  being— **  You  were  to 
pay  the  creditors  twenty  shillings  in  the  pound ;  anjl 
if  you  could  pay  Mr.  Cai-penter  hb  £5,000,  you 
wei*e  to  have  the  ships  agun."  The  evidence  here  is 
more  the  evidence  of  counsel  than  of  the  witness.  To 
query  340,  put  by  the  Court,  he  says,  **  He  called  on 
me  to  show  what  they  (the  ships)  were  doing,  and  he 
told  me  I  might  continue  to  work  them  and  pay  every- 
one twenty  shiUings  in  the  pound,  and  then  to  com- 
mence and  pay  him  off"  These  answers  are  those 
chiefly  showing  the  dealings  with  these  vessels  after 
the  aiTangement,  as  represented  by  the  bankrupt 
Mr.  Carpenter's  evidence  is,  in  answer  to  query  277, 
*'  I  had  a  conversation  with  the  bankrupt  about  the 
mortgage  on  the  vessel;  I  requested  him  to  pay  off 
the  mortgage  of  the  vessel"  To  queries  281  282, 
*'  He  told  me  that  as  soon  as  the  vessels  would  earn 
that  amount  he  would  pay  the  mortgage  of  the  *' Ray- 
mond" I  did  not  ask  him  for  an  account;  I  thought 
he  was  paying  off  the  debts."  In  his  affidavit  Car- 
penter says,  *'  I  say  that,  acting  on  the  advice  of  the 
said  Michael  Dillon,  which  I  then  communicated  to 
the  bankrupt  1  required  him  to  execute  bills  of  sale 
of  said  ships,  so  that  I  would  be  absolute  owner 
thereof,  which  he  did  accordingly,  as  stated  in  my 
di>charge,  and  I  thereupon  verbally  aathorised  him 
tu  manage  said  ships  for  me  and  for  my  benefit,  and 


to  pay  any  debts  due  thereon  out  of  their  earnings, 
and  particularly  the  mortgage  for  £900  then  affecting 
the  ship  Raymond,  and  due  to  Mr.  V.  O'B.  O'Con- 
nor." My  conclusion  from  thb  evidence  is,  that  the 
contract  of  assignment  was  complete,  and  intended  to 
be  complete  as  a  security  for  Carpenter,  or  more 
truly  for  the  bank  to  whom  in  tmth  the  money  was 
dne»  and  that,  independently,  Carpenter  agreed  to 
leave  the  management  of  the  veiiiseb  with  the  bank- 
rupt, be  discharging  out  of  their  receipts  all  liabilities 
of  the  management,  then  paying  off  the  debts  and 
charges,  and  the  mortgage  to  O'Connor,  and  then, 
if  he  could,  paying  the  debt  to  Carpenter,  so  as  to 
relieve  him  of  any  responsibility  to  the  bank,  and 
then  that  Carpenter  would  give  him  back  the  ships 
as  hb  own  again.  In  my  opinion  thb  was  all  bona 
Jide  done,  with  no  frandnlent  view  entertained  by 
Carpenter,  but  simply  to  secure  himself;  and  yet, 
being  willing  to  forego  hb  legal  title  of  ownership,  if 
the  bankrupt  could  make  him  square  as  to  the  trans- 
actions In  which  he  had  involved  himself.  The  ques- 
tion rabed  here  is,  b  this  assignment  fraudulent  ?  It  b 
not  argued  aa  a  point  of  law,  that  thb  agreement,  as 
to  possession  of  the  vessels,  renders  the  assignment 
void;  it  is  only  ai^ued  that,  aa  a  matter  of  fact,  I 
ought  to  find  it  fraudulent  The  law  on  this  subject  b 
now  clear  enough.  Buller's  observation  in  Edwards  v. 
Hdrben  is  now  judicially  expounded  not  to  mean  an 
absolute  avoidance,  but  that  it  b  evidence  of  fraud. 
In  MartindaU  v.  Booth,  (3  B.  &  Ad.  605),  Parke, 
J.,  says,  "I  think  the  want  of  delivery  of  posses- 
sion does  not  make  a  deed  of  sale  of  chattels  abso- 
lutely void.  The  dictum  of  BuUer,  J.,  in  Edwards 
V.  Harhenj  has  not  been  generally  considered  in  sub- 
sequent cases  to  have  that  import.  The  want  of  de- 
livery is  only  evidence  that  the  transfer  was  colourable. 
In  Barton  v.  Thoi-nkill^  it  was  said,  in  argument 
that  want  of  possession  was  not  only  evidence  of 
fraud,  but  constituted  it:  but  Gibbs,  O.J.,  dissented, 
and  although  the  vendor,  after  executing  a  bill  of 
sale,  was  allowed  to  remain  in  posiiession,  Gibbs, 
C.  J.,  at  the  trial,  left  it  to  the  jury  to  say,  •  whether, 
under  all  the  circumstances,  the  bill  of  sale  was  frau- 
dulent or  not.' '»  In  Lindon  v.  Sharpt,  (6  M.  &  G., 
at  898),  Tindal,  CJ.,  says,  "The  modem  doctrine 
is,  that  it  must  be  left  to  the  jury  to  say  whether  the 
continuance  in  possession  b  fraudulent  or  not  It  b 
a  strong  fact,  but  not  conclusive.  The  more  modem 
cases  now  universally  assume  this  rule ;  and  it  rests 
therefore,  with  me,  as  a  juror  to  answer  whether  thb 
assignment  was  fraudulent  I  asked  what  fraud  was 
I  to  find?  And  the  only  answer  I  got  was  that  I 
was  to  find  the  whole  transaction  to  be  colourable, 
and  never  intended  to  operate  as  it  purported  on  the 
face  of  it  to  do.  In  my  judgment,  no  jury  would 
affirm  that  proposition — I  believe  it  was  a  real  trauj- 
action,  bona  fide,  intended  to  operate  as  a  security  in 
its  very  terms — and  that  the  contemporaneous  dealing 
was  bona  Jide,  and  intended  to  be  in  furtherance  of 
thb.  The  possession  left  with  the  bankrapt  was  a  pre- 
mium for  Carpenter,  and  for  his  use  in  clearing  the 
vessel  and  discharging  the  debt  which  was  the  consi- 
deration of  the  assignment — and  though  he  expressed 
his  readiness,  if  all  these  claims  were  discharged,  to 
allow  the  bankrapt  to  get  back  the  vessel— yet,  in 
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mj  jadginent  this  does  not  import  that  the  whole 
tnusactioD  was  oolonrable  and  conceived  with  any 
imister  Wew.  This  is  no  question  on  the  bankrupt 
law  or  any  spedal  equities  arising  out  of  it,  and  I 
tiuok  mjBeif  bound,  as  a  matter  of  fact,  to  find  that 
this  sdaignment  was  not  fraudulent  A  further  qnes* 
tion  then  arises  as  to  payments  made  to  Mr.  0'Ck)n* 
Bor  in  discharge  of  his  mortgage  on  the  Raymond, 
ind  I  am  asked  to  declare  the  securities,  as  now  io 
eqoitj,  subsisting  for  the  assignees,  to  the  extent  of 
the  payments  so  made  to  O'Connor.  Now,  it  cer- 
tainly has  not  been  explained  how,  exactly,  this 
daim  is  to  be  made  ont.  The  bankrupt,  before  hb 
bankrnpt^^,  never  advanced  this  claim;  no  contract 
for  aoch  a  purpose  was  ever  made  between  the  bank* 
rapt  and  Gaipenter;  and  no  act  was  ever  done  by 
Carpenter  to  keep  alive  such  a  dum.  The  bankrupt 
ooatinaed  in  management  of  these  vessels,  under  a 
coDtract  to  pay  off  this  charge  out  of  the  earnings  of 
these  ressds.  He  had  to  pay  a  hirge  sum  to  O'Con- 
nor, not  oat  of  the  earnings  of  the  vessels,  but  out 
of  the  proceeds  of  some  specific  property  sold  by 
him,  bat  he  raised  no  claim  by  reason  thereof  against 
Carpenter,  but  continued  his  management  of  the 
vessels  as  before.  Gould  the  bankrupt,  if  bankruptcy 
hsdnot  intervened,  have  raised  this  chiim  agaust 
Carpenter?  On  what  ground,  I  wonld  ask.  No  con- 
tract to  that  effect  existed?  He  had  no  equiuble 
title  to  show  for  said  relief,  and  it  seems  to  me  im- 
possible to  make  out  for  him  out  of  their  dealings  suoh 
a  daim.  Then  can  I  for  tbe  assignees  nndo  their  by- 
gone transactions,  and  create  for  them  an  equity  that 
did  Dot  exist  for  the  bankrupt?  It  seems  to  me  that 
Carpenter  fairly  puts  the  case  when  he  asks  only  to 
stand  as  mortgagee  in  respect  of  his  claim,  and  seeks 
no  greater  right  in  himself  than  belongs  to  him  by 
the  Tery  terms  of  the  parol  agreement  made  at  the 
time  of  tbe  assignment.  Therefore,  in  both  points  I 
rale  this  case  for  Mr.  Carpenter,  but,  though  I  rule 
both  points  for  him,  and  by  the  ordinary  rule  of  this 
Coart  1  should  give  him  the  costs  of  his  discharge, 
still,  in  this  case,  I  think  I  am  bound  not  to  onerate 
the  estate  with  the  costs  of  this  discharge.  The  trsns- 
ifitioD  was  one  which  called  for  investigation.  Pri- 
vate transaaions  like  these  which  leave  a  trader  in 
visible  ownership  of  vessels  while  in  truth  he  is  but 
ui  agent,  and  with  no  title  U>  credit  thereby,  if  they 
m  eTentoally  to  be  sustained  on  the  facts  being, 
^ly  disclosed  yet  have  in  their  very  nature  au  as- 
pect that  demands  investigation^  and  those  who  are 
parties  to  such  transactions  are  very  well  off  if  they 
9^  the  firaits  of  such  dealings,  and  have  themselves 
to  blame  for  so  conducting  their  dealings  as  to  render 
tbeir  explanation  essential  for  justice.  I  therefore 
allow  the  diachai^e  without  costs,  and  the  assignees 
to  have  their  costd  against  tbe  esute. 


Court  of  Slppeal  in  efimcttn. 

£Bapoit«d  by  OUttr  J.  Buzke,  Esq/,  BairiiUr-At-lAw.] 

[Before  tbx  Lobd  Ghancsllor  and  the  Lord  Jus- 
tice OF  Appeal.] 

Ellis  v.  Tbe  Lord  Primate.—- i^ov.  16,  1864. 

Lease — Exertions  thereout — Mistake  of  conveyancer* 

Demise  of  the  whole  territory  or  precinct  of  land  com* 
monly  called  Termon^  containing  in  itself  by  estima- 
tion 40  poke  of  land^  save  and  except  2  poles  of 
OortaquOy  situate  and  being  m  the  manor^  SfC 
Held  {affirming  the  order  of  the  Master  of  the 
RoUs%  thai  the  easeqftion  of  said  2  poles  is  good. 

A  mere  mistake  of  the  conveyancer  shall  not  entitle  a 
party  to  relief  in  eg[uity* 

Tms  case  came  before  the  Oourt  on  appeal  from  the 
Master  of  the  Rolls:— The  facts  as  stated  in  the  peti- 
tion of  appeal  are  shortly  as  follows: — ^The  cause  pe- 
tition was  filed  16th  October,  1863,  praying  for  a 
specific  performance  of  the  toties  quoties  covenant  for 
a  renewal  in  a  lease  of  the  lands  of  Gortaqnil,  dated 
27th  October,  1748,  and  that  petitioner  should  be  de- 
clared entitled  to  have  a  renewed  lease  of  stud  lands  in 
pursuance  thereof  and  that  it  should  be  declared  that 
the  said  lands  of  Qortaquil  were  effectually  demised 
by  the  head  lease  of  1843  herdn-after  mentioned,  and 
the  subsequent  renewals  of  same,  notwithstanding  the 
attempted  exception  of  snch  lands  of  Gortaqnil  in  said 
renewals,  and  that  tbe  respondent,  David  Fielding 
Jones  should  be  directed  to  execute  a  renewal  of  said 
sub-lease  of  Gortaqnil,  or  otherwise  that  the  separate 
lease  of  Gortaqnil  should  be  dedared  to  be  bound  by 
the  said  covenant  for  renewal,  and  that  any  estate 
created  by  the  separate  lease  of  Gortaqnil,  made  on 
the  24th  September,  1862,  should  be  declared  to  be 
a  graft  on  the  separate  lease  of  same  lands  made  on 
the  20th  May,  1844.  Tbe  petition  stated  that  pre- 
vious to  the  year  1748,  John  Jones  was  possessed  of 
church  lands,  situate  iu  the  County  Gavan,  being  in 
all  40  poles  of  land  (and  amongst  others  the  two 
poles  of  Grortaquil  herein-after  mentioned),  as  lessee 
under  one  head-lease  of  said  40  poles  for  21  years^ 
made  by  the  Bishop  of  Kiimore.  That  said  lease  was 
kept  on  foot  by  renewals  of  same  up  to  the  year  1841, 
and  that  frcm  said  renewals  it  appears  that  the  de- 
mise of  said  40  poles  of  land,  and  the  exceptions  out 
of  same,  were  expressed  in  the  original  head  lease 
and  renewals  as  follows,  viz.—-*'  Hath  demised,  set, 
and  to  farm  let,  and  by  these  presents  doth  for  himself 
and  his  successors,  Bbhops  of  Kiimore,  demise,  set,  and 
to  farm  let,  unto  the  lessee,  John  Jones,  his  executors, ' 
adminbtrators,  and  assigns,  All  That  and  Those  the 
several  parcels  herein-after  mentioned,  that  is  to  say,*' 
setting  forth  nominatim  a  number  of  parcels,  *'  in  all 
40  poles  of  laud."  The  petition  then  stated  that  said 
John  Jones  being  so  possessed  of  said  40  poles  of 
land  did  by  indenture  of  lease  beanog  date  the  27th 
October,  1748,  sub  demise  unto  one  William  New* 
burgh  all  the  said  2  poles  of  Gortaqnil  in  as  full  and 
ample  a  manner  as  the  same  were  held  by  Brockbill 
Perrott  therein  described,  to  hold  the  same  for  the 
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lerai  of  20  years  from  the  25  th  March,  1746,  at  the 
yearly  rent  of  £46,  together  with  lOd.  in  the  ponod 
receiver's  fees,  late  Irish  currency,  and  which  lease 
was  a  renewal  of  a  former  lease  of  said  lands  made  to 
said  Brockhill  Perrott.  That  in  said  indentare  of 
sablcase  was  contained  the  following  covenants,  "  And 
the  said  John  Jones  doth  for  himself,  his  executors, 
administrators,  and  assigns,  farther  covenant,  promise, 
grant,  and  agree  to  and  with  the  said  William  New- 
burgh,  his  executors,  administrators,  and  assigns,  as 
follow? :  — •  That  he  the  said  John  Jones,  his  executore, 
administrators,  and  assigns,  shall  and  will,  at  the 
expii-ation  of  the  Brst  seven  years  of  the  term  hereby 
granted,  at  the  request,  costs,  and  charges  of  the  said 
William  Newburgh,  his  executors,  administrators,  and 
«  Signs,  make  and  perfect  unto  him  and  them  a  new 
J»  ase  of  the  premises  hereby  demised  for  the  term  of 
20  years,  to  commence  from  the  expiration  of  the 
said  first  seven  yeare;  provided  he,  the  said  John 
Jones,  his  executors,  administrators,  or  assigns,  shall 
have  so  many  years  to  come  out  of  his  lease  from  the 
See  of  Kilmore,  under  the  Hkj  rent  and  receiver's  fees, 
covenants,  conditions,  and  agreements  herein  con- 
tained,  he,  the  said  William  Newburgh,  his  executors, 
administrators,  or  assigns,  first  paying,  or  causing  to 
be  paid,  unto  the  said  John  Jones,  his  executors,  ad- 
ministrators, or  assigns,  at  the  expiration  of  the 
first  seven  years,  the  sum  of  £11  10s.  sterling,  over 
and  above  the  annual  rent  and  receiver's  fees  therein- 
before reserved,  and  sealing  and  delivering  a  counter- 
part of  such  new  new  lease  unto  the  said  John  Jones, 
bis  executors  administrators,  and  assigns;  and  in  like 
manner  from  time  to  time  at  the  expiration  of  every 
seven  yeais,  so  long  as  he,  the  said  John  Jones,  his 
executors,  administrators,  or  assigns,  shall  continue 
tenant  to  the  *=ee  of  Kilmore,  at  the  like  request,  cost, 
and  charges  of  the  said  William  Newburgh,  his  exe- 
enters,  administrators,  or  assigns,  and  upon  the  like 
payment  of  the  sum  of  £1 1  10s.  over  and  above  the 
annual  rent  and  receiver's  fees  herein-before  reserved, 
and  sealing  and  perfecting  a  counterpart  of  such  new 
lease  as  aforesaid,  he,  the  said  John  Jones,  his  execu- 
tors administrators,  and  assigns,  successively  shall 
and  will  make  and  perfect  unto  the  said  William  New- 
burgh,  his  execntoi-s,  administrators,  and  assigns,  a 
new  leatie  of  the  jT.uiises  hereby  demised  for  the  term 
of  20  years,  to  commence  from  the  expiration  of  the 
preceding  seven  years,  provided  he,  the  said  John 
Jones,  his  executors,  administrators,  or  assigns,  shall 
have  so  many  years  then  to  come  of  his  lease  of  the 
•aid  premises  from  the  See  of  Kilmore  as  aforesaid, 
uiidi  r  the  like  rent,  receiver's  fees,  covenants,  and 
ag»eements  as  are  contained  in  these  presents." 

That  said  head  lease  and  also  said  sub-lease  respectively 
were  several  times  renewed;  and  on  or  about  the  5th 
day  of  February,  1840,  all  the  estate  of  the  said  Wil- 
Ham  Newburgh  in  the  said  two  pules  of  Gk)rtaquil, 
nnder  said  sub- lease  and  the  several  renewals  thereof, 
became  vested  in  the  respondent,  John  Stewart,  in 
trust  for  petitioner,  and  that  on  the  20th  September, 
1840.  a  renewal  of  said  sub-lease  for  19  years,  from 
the  25th  day  of  March,  1840.  was  duly  executed  to 
said  John  Stewart  as  such  trustee,  by  John  Copeland 
Jones,  in  whom  the  said  estate  of  the  said  John  Jones 
jq  said  40  poles  of  land  under  said  head  lease,  and 


the  renewals  thereof,  was  at  said  last  mentioned  date 
vested.  That  said  renewal  of  said  sub-lease,  made 
on  the  20th  of  September,  1840,  contained  the  covenant 
for  renewal  thereof  above  set  out,  and  was  on  the  24th 
day  of  September,  1 U62,  unsurrendered  and  unforfdted, 
and  that  said  snb  lease  and  the  right  of  renewal  thereof 
was,  at  the  date  last  mentioned,  vested  in  said  John 
Stewart,  in  trust  for  petitioner.  That  the  said  John 
Copeland  Jones  took  out  a  renewal  of  the  said  head 
lease  of  said  40  poles  of  land  in  the  year  1841  for  a 
term  of  2 1  years,  from  the  29th  day  of  September, 
1841,  and  that  in  said  last-mentioned  renewal  the 
demise  and  exceptions  thereout  were  expressed  to  the 
effect  herein-before  in  that  behalf  mentioned.  That 
after  the  taking  oat  of  the  said  renewal  of  the  said 
head  lease  in  the  year  1841,  and  before  the  takmg 
out  of  any  snbseqnent  renewal,  the  said  John  Cope- 
land Jones  called  upon  petitioner  to  pay  a  certain  snm 
of  money  as  an  aid  to  the  renewal  fine  of  the  said 
head  lease  of  the  entire  40  poles  of  land,  which  sum 
petitioner  refused  to  pay  to  said  Jones,  believing  said 
demand  of  said  Jones  in  that  regard  to  be  exorbitant 
and  nnjast;  bat  petitioner  offered  to  pay  as  such  ud 
a  sum  of  money  in  proportion  to  the  value  of  his  said 
lands  of  GortaqniL 

A  difference  having  thus  arisen  between  Jones 
the  immediate  lessee,  and  Ellis,  the  sub-lessee,  as 
to  the  contribution  which  Ellis  should  pay  to- 
wards the  renewal  fines  payable  by  Jones  to  the 
bishop,  Jones  then  obtained  a  renewal  of  *^the  wholf 
territory,  or  precinct  of  land  commonly  called,  ire,  being 
in  all  40  poles  of  land,  save  and  except  all  that  two 
ptAes  of  Ooriaquil  in  as  ftill  and  ample  a  manner  as 
the  same  were  formerly  held  and  enjoyed  by  Brock- 
hill  Perrott,  and  now  or  later  in  the  possession  of 
John  Stewart  or  his  under-tenants,  situate,  lying,  and 
being  in  the  manor  of  Drumlam  and  County  of  Cavan 
aforesaid."  This  lease  bore  date  the  20th  of  May, 
1843,  for  the  term  of  21  years,  from  the  29th  day  of 
September.  1842.  The  two  poles  being  thus  ex- 
cepted in  the  head  lease  of  20th  May,  1843,  on  the 
20th  May,  1844,  the  Bishop  of  Kilmore  exccnted  to 
said  J.  0.  Jones  what  purported  to  be  a  lease  to  him  of 
the  two  poles  of  Gortaquil,  separately,  for  a  term  of 
19  years  from  the  29th  day  of  September,  1843,  and 
the  petitioner  alleged  that  said  separate  lease  was  a 
contrivance  to  deprive  petitioner  of  the  right  to  par- 
chase  a  perpetuity  in  said  lands,  which  petitioner 
would  have  enjoyed  if  said  separate  lease  had  been 
made  for  the  term  of  21  yeai*s,  being  the  term  for 
which  all  the  former  renewals  of  said  head  lease  of 
forty  poles  had  been  made.  That  in  the  year  1859 
the  respondent,  David  Fielding  Jones,  in  whom  the 
estate  of  said  John  Copeland  Jones  in  said  forty  poles 
of  land  had  at  said  last-mentioned  date  become  vested, 
refused  to  renew  petitioner's  sab-lease  of  Gortaqnil, 
and  brought  an  ejectment  against  petitioner,  for  the 
purpose  of  evicting  petitioner's  estate  in  said  lands 
under  said  sub-lease,  whereupon  petitioner  allowed 
judgment  in  said  ejectment  to  be  entered  against  him, 
and  filed  a  petition  in  Chancery  against  said  respon- 
dent Jones,  praying  that  the  said  judgment  in  eject- 
ment should  be  set  aside,  and  that  a  renewal  of  said 
sublease  shonid  be  directed  by  said  Court.  On  the 
2Uh  day  of  September,  1862,  the  said  Primate  being 
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then  BUhop  of  Kilmore,  made  a  lease  of  said  two 
poles  of  GorUqail  for  21  years  to  George  De  La  Poer 
Buresford  his  sod,  and  George  Henry  L' Estrange,  his 
igent,  in  trost  for  himself;  that  the  said  Bishop  of 
Kilmore  vras  promoted  to  the  See  of  Armagh  ia  the 
following  month  of  October. 

The   Master  of  the  Rolls  held  that  the  above 
exception    of   the    two    poles    oot    of    the    grant 
was  a  good  exception,  and  from  that  decision  the 
present  appeal  was  brought.     The  following,  amongst 
others,  were  the  reasons  npon  which  the  petitioner 
insisted  the  order  of  the  Master  of  the  Rolls  was 
wrong: — Becanse  the  said  head  lease  of  1843  ex- 
pressly grants  forty  poles  of  land-  -nomine  et  numero 
—and  amongst  others  the  two  poles  of  Gortaqotl,  and 
said  exception  of  said  two  poles  of  Gortaqail  out  of 
said  forty  poles  of  land  is  au  attempt  to  except  that 
which  was  expressly  granted  before  by  said  demise  of 
1843;  and  said  exception  crosses  said  grant  of  forty 
poles,  and  is  repugnant  to  the  terms  of  said  grant,  and 
attempts  to  reduce  said  grant  of  forty  poles  to  thirty- 
eight  poles,  and  thereby  to  prevent  the  said  head 
lease  of  1843  from  satisfying  said  grant  of  forty  poles 
of  land;  and  for  said  reasons  said  exception  is  invalid. 
Serjeant  Sullivan  (with  Phillips)  now  appeared  in 
sopport  of  the  appeal. — The  narrow  question  for  the 
Court  to  consider  was,  whether  the  exception  of  the 
two  poles  in  the  renewal  of  the  lease  of  1843  (which 
exception  was  made  by  the  then  Bishop  of  K  ilmore, 
the  now  Primate)  was  a  good  exception ;  if  the  excep- 
tion was  bad,  as  we  submit  it  was,  then  though  the 
hishop  endeavoured  to  grant  but  38  poles,  yet  the 
grant  being  ooce  made  of  a  cumber  of  potes,  an  ex- 
ception thereont  is  repugnant  to  the  grant,  and  there- 
fore the  two  poles  of  Gortaqnil  passed,  and  the  excep- 
tion is  void.     {The  Lord  Chancellor  inquired  what 
was  meant  by  a  pole  of  land — it  could  not  mean  the 
modem  pole    or  perch?      Serjeant  SuUiuan. — Sir 
James  Ware,  in  the  2nd  volume  of  his  Irish  Antiqui- 
ties, p.  227,  says,  "  A  polle  of  land  in  the  County  of 
GsTan  is  a  portion  of  land  containing  60  acres,  or 
thereabouts,^  about  100  English  acres  to  the  pole.] 
This  case  must  be  decided  upon  the  strict  rules  of  law. 
An  exception  *•  out  of  twenty  acres,  one  '*  -is  bad. — 
Co  Lit.  47,  a.     This  doctrine  is  also  laid  down  in  the 
ToQchstone,  7th  edition,  p.  78.     There,  in  the  6th 
rate  as  to  what  shall  be  said  to  be  a  good  exception  or 
not,  Mr.  Shepherd  says,  '<  It  must  be  a  particular 
thing  out  of  a  general,  and  not  a  particular  thing  out 
ofa  particular  thing;  you  cannot  grant  twenty  ma- 
nors, twenty  houses,  and  twenty  trees,  excepting  one 
of  them,  for  in  this  instance  the  exception  negativeis 
the  right  to  one  of  those  things  particularly  described 
or  comprehended  by  the  numbers  for  nineteen  houses 
an  not  twenty  houses."    Applying  those  authorities 
to  the  case  now  under  consideration,  it  will  appear 
that  the  exception  is  bad,  and  the  grant  of  the  40 
poles  is  good.      In  the  above  positions,  4  Com  Dig., 
^^  fi^t  p.  164,  concars,  citiug  2  Rolle,  454;  tit. 
Beservation.     Lastly,  the  words  of  the  exception  must 
be  taken  most  strongly  against  the  grantor.      [^The 
^^rd  Chancellor, — The  grant  in  the  original  lease  of 
1748  does  not  convey  a  number  of  poles  exactly — 
the  words  are,  ''containing  by  estimation."]     That 
^Dol  alter  in  the  least  the  number  of  p6lea— >it 


means  as  near  as  mathematical  caculation  can  approx- 
imate to  40  poles.  In  Homeby  v.  Clifton  (3  Dyer, 
264),  it  b  said  if  a  man  demise  a  house  and  shop, 
excepting  the  shop,  the  exception  is  void. — StukeUy 
V.  Butler  (Hob.  161). 

Brewster^  Q.O.  (with  Ball,  Q.C.)— The  exception 
here  of  the  two  poles  excepted  by  the  bishop  in  the 
lease  of  20th  May,  1 843,  is  a  good  exception.  It  is 
plain  the  bishop  meant  to  except  the  two'  poles, 
and  had  he  in  the  instrument  granted  merely  38 
poles,  no  question  could  arise,  so  that  really  it  was 
if  anything  but  a  slip  of  the  conveyancer;  but  as  a 
matter  of  lar  such  an  exception  is  good.  No  doubt 
if  [  grant  all  Dorset  street,  except  Numbers  9  and  1 0, 
that  exception  is  good;  but  if  I  grant  Numbers  1,  2,  3, 
4,  6,  6,  7,  8,  9,  10,  except  Numbers  9  and  10,  that 
is  a  bad  exception.  If  Me  whole  territory  be  taken  as  a 
general  description,  a  particular  may  be  excepted  out 
of  it — Co  Lit.  47,  a,  which  says,  ''  Out  of  a  general 
a  part  may  be  excepted,  as  out  of  a  manor  an  acre, 
ex  verbo  generili  aliquid  excipitur,^^  A  great  deal  of 
learning  on  exceptions  and  reservations  is  to  be 
found  in  4  Jarman,  3rd  ed.,  by  Sweet,  315,  316. 

The  Lord  Chancellor. — There  can  be  no  doubt 
that  where  there  is  a  grant  of  the  whole  territory  of 
those  lands,  excepting  two  poles,  that  that  excep- 
tion is  good.  Now,  this  is  a  cause  petition  filed 
for  the  specific  performance  of  a  covenant,  and  at 
best  the  only  thing  that  is  relied  upon  by  the  peti- 
tioner is,  what  beyond  a  doubt  was,  a  mere  mistake  of 
the  conveyancers  when  dealing  among  the  paitiesu 
Had  a  bill  been  filed  by  the  Bishop  of  Kilmore  to  re- 
form the  lease,  and  to  carry  out  the  intention  of  the 
parties,  on  the  ground  of  a  mistake  of  the  convey- 
ancers, relief  would  have  been  granted.  The  petition 
is  founded  upon  the  assumption  that  Mr.  Jones  was 
tenant  to  the  lands  in  question*  The  covenant  by 
Jones  was  to  renew  ao  hng  as  he  continued  tenant  to 
the  See  of  Kilmore.  This  case  was  argued  at  consi- 
derable length  before  the  Master  of  the  Rolls, 
and  he  dismissed  the  petition,  and  it  appeara  to 
me  that  His  Honor  took  the  proper  view  of  this 
case.  It  is  very  true  you  cannot  grant  and  reserve 
the  same  object  of  grant  in  the  same  instrument.  Ibis 
is  the  first  time  I  ever  heard  of  a  petition  founded  on 
a  mistake.  Had  the  petitioner  gone  into  a  Court  of 
Law,  I  should  have  stopped  him.  Can  you  make 
a  mistake  the  basis  of  a  suit  in  Equity?  I  never  heard 
such  a  proposition.  Affirm  the  order  of  the  Master  of 
the  Rolls. 
The  Lord  Justicb  op  Afpsal  concurred. 


[bcforr  thk  lord  chancellor  and  thb  lord 
Justicb  of  Appeal.] 

Brenan  t^.  BoTNB.— i\roi;.  2d-24,  1864;  Jan.  23; 
Fd.  13,  1865. 

Wards  of  inheritance  in  a  deed  not  necessary  to  pass 
the  absolute  interest  in  an  eHate  pnr  antra  vie. 

P.  TT.,  who  was  seised  fit"  an  estate  fir  Imsrsne^h 
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able  for  ever  in  the  lands  of  Derreen,  had  two 
daughters,  E.  and  C.  Upon  the  marriage  of  C 
with  £.  a  settlement  was  executed  whereby  the  said 
father,  P.  W^  granted  said  lands  to  trustees 
upon  trust,  after  the  decease  of  C,  in  case  there 
should  be  any  issue  of  the  said  intended  marriage, 
to  pay  and  apply  all  and  singular  said  JuU -moiety 
or  one-half  of  said  estates  and  properties  amongst 
eaid  children  (without  adding  any  words  oj 
limitation.)  The  deed  then  provided  that  if  C.  died 
without  issue,  then  the  trustees,  their  heirs,  ^c.  shall 
stand  seised  and  possessed  of  all  and  singular  the 
moiety  of  the  lands  ofDerreen  ^'for  the  sole  exclusive 
use  and  benefit  oJ  the  said  P.  W.,  his  heirs,'"  ^c.  C, 
had  one  child,  K,  Held  {reversing  the  decision  of  the 
Master  of  the  Rolls),  that  in  a  deed  words  of 
imitation  are  not  necessary  to  pass  the  entire  es- 
tate in  a  lease  for  lives  renewable  fbr  ever,  and  that 
K,  took  an  absolute  estate  in  said  lattds^  and  not  an 
estate  for  life  merely. 

This  case  came  before  the  Gonrt  od  appeal  from  the 
Master  of  the  Rolls.  The  question  for  the  considera- 
tion of  the  Gonrt  in  this  case  was,  whether  words  of 
limitation  are  necessary  to  pass  the  entire  estate  in 
a  lease  of  lives  renewable  for  ever,  whether  the  estate 
conveyed  be  legal  or  equiuble?  The  facts  of  the 
case  are  as  follows: — On  the  14th  of  December, 
1810,  Joseph  Tibcaodo  being  seised  in  fee-simple  of 
the  lands  of  Derreen,  demised  190  acres  thereof  to 
Patrick  Wyer  and  his  heirs  for  three  lives — namely, 
George  III — the  Prince  of  Wales— and  Dnke  of 
York.  Patrick  Wyer  died  in  1817,  leaving  two 
daughters,  Ellen  and  Gatherine.  On  the  31st  May, 
1813,  Ellen  the  eldest,  since  deceased,  married  the 
late  Patrick  Boyne,  whose  son,  Joseph  Wyer  Boyne, 
is  the  present  respondent. — Gatherine,  since  deceased, 
the  second  daughter  of  said  Patrick  Wyer,  married  a 
widower  named  James  Brenan^  and  by  him  she  had 
issue  one  daughter,  viz.,  Kate  Brenan,  who  married 
Thomas  Mark  Lyster  (both  since  deceased).  The 
said  James  Brenan  left  by  his  first  man-iage  one  son, 
Michael  Brenan,  who  is  heir-at-law  to  his  said  half- 
sister,  Kate  Brenan,  otherwise  Lyster,  deceased;  said 
Michael  Brenan  is  the  present  petitioner.  On  the  1st 
January,  1816,  said  Gatherine  Wyer  married  James 
Brenan,  upon  which  day  a  deed  was  executed  (previous 
to  the  marriage)  between  said  Patrick  Wyer  and  said 
Gatherine,  his  said  daughter,  of  the  fir^t  part,  said 
James  Brenan  of  the  second  part,  and  T.  Dowling 
and  J.  Dunn  (tmstees)  of  the  third  part,  whereby  it 
was  witnessed  **  that  the  said  Patrick  granted,  bar- 
gained, sold,  &c  to  the  said  trustees  the  said  lands 
of  Derreen  upon  trust,  to  secure  to  the  said  Catherine 
Wyer  the  said  annuity  of  £100  a  year  during  the 
lifetime  of  her  father,  the  said  Patrick  Wyer;  and 
npon  further  trost  after  the  decease  of  said  Patrick 
Wyer  that  the  said  estates,  town,  and  lands  of  Der- 
reen should,  subject  as  therein  to  certain  annuities 
be  divided  into  two  equal  moieties  or  half  shares, 
and  that  the  trustees  should  stand  seised  and  pos- 
sessed of  one  moiety  of  all  the  afore- mentioned  estate, 
town  and  lands  of  Derreen,  in  trust  to  permit  said 
Gatherine  Wyer  to  receive  the  rents  and  profits 
thereof  for  her  liie,  and  after  her  death,  io  case  there 


should  be  any  issne  of  the  marriage,  to  pay  and  apply 
all  and  singular  said  full  moiety,  or  one-half  of  said 
estates  and  properties  amongst  said  children^  share 
and  share  alike,  the  yearly  rents,  issues,  and  profits, 
and  the  interest  and  produce  thereof,  to  be  paid  to 
and  amongst  them  until  the  youngest  of  said  children 
should  attain  the  age  of  twenty-one  years,  and  then 
to  divide  all  and  singular  said  moiety,  or  one-half  of 
said  estate  and  property,  and  principal  snm  and  sums 
of  money  equally  between  aAd  amongst  them;  and  in 
case  said  Gatherine  should  die  without  issne  living  at 
the  time  of  her  death,  then  to  hand,  pay,  and  apply 
all  and  singular  said  moiety  or  one  half  part  of  said 
estate  and  properties  to  the  said  James  Brenan  and 
his  assigns  during  his  life,  and  after  his  death  as  to 
all  and  singular  said  moiety  of  said  lands  of  Derreen, 
and  the  rents,  issues  and  profits,  interest  and  piodnco 
thereof,  to  the  nae  of  Ellen  Boyne,  otherwise  Wyer, 
and  her  heirs;  and  in  case  the  said  Catherine  Wyer 
and  Ellen  Boyne  should  die  without  tssue  living  at 
Hie  time  oj  their  deaths  respectively,  that  the  said  trus- 
tees should  stand  seised  and  possessed  of  all  and  sin- 
gular the  aforesaid  moiety  of  the  said  lands  of  Der- 
reen after  the  death  of  James  Brenan,  Jor  the  use  of 
Patrick  Wyer,  his  heirs  and  assigns.^  And  it  was 
by  said  deed  also  agreed  npon  *'  that  the  heir  or  heirs 
of  Patrick  Wyer,  or  of  his  daughters,  Gatherine  and 
Ellen,  or  of  any  of  them,  or  such  person  or  persona 
as  by  virtue  of  the  said  deed  should  be  seised  of  the 
said  lands  of  Derreen,  or  any  other  estates  or  proper^ 
ties  of  which  said  Patrick  should  die  seised,  should 
not  make  any  lease  of  any  part  thereof  for  a  longer 
term  than  thirty-one  years  or  three  lives,  and  that  no 
fine  should  be  taken,  and  the  best  rent  reserved.  And 
further,  the  said  Patrick  Wyer,  for  himself,  his  heirs 
and  executors,  covenanted,  granted,  and  agreed  with 
said  Thomas  Dowling  and  John  Dunne,  their  heirs 
and  executors,  that  all  and  singular  the  estate  and 
lands  of  Derreen,  or  any  leases  for  ever,  whereof  said 
Patrick  should  die  seised  or  entitled,  should  be  sub- 
ject and  liable  to  all  and  singular  the  trusts  of  the 
settlement,  and  that  the  same  should  remain  and  con- 
tinue and  be  vested  in  the  said  trustees  for  and  upon 
no  other  use,  trust,  or  purpose  whatsoever,  and  also 
there  was  a  covenant  to  do  any  further  act  wherebj 
the  trusts  of  the  deed  might  be  carried  out.'* 

The  principal  question  in  the  case  arose  npon  this  deed. 
There  was  an  only  child  of  this  marriage — namely* 
Kate,  married  to  Thomas  Mark  Lyster,  both  deceased, 
without  issue.  Said  Patrick  Wyer  died  in  the  year  1818, 
leaving  his  said  two  daughters  him  surviving.  Gatherine 
Brenan  died  3rd  May,  1818,  leaving  her  husband,  James 
Brenan,  surviving,  and  said  Kate,  afterwards  Lyster. 
The  petitioner,  who  was  heir  al-law  of  said  Kate  Lyster, 
insisted  that  she  was  entitled  to  an  estate  in  quasi  feo 
in  one  half  of  the  lands  of  Derreen,  the  subject  of 
the  settlement,  althongh  there  were  no  words  of  li nu- 
tation in  the  clause,  and  that  petitioner  was  entitled  to 
his  moiety  as  her  heirat-law.  There  was  a  partition  of 
Derreen  lands  in  1819.  There  were  two  renewals  of 
the  lease  of  1818 — one  to  Patrick  Boyne,  and  tho 
other  to  Patrick  Boyne  and  Thomas  Mark  Lyster. 
Lyster  being  dead,  the  legal  title  under  those  re- 
newals was  vested  in  the  respondent,  Joseph  Wyer 
Boyne.    The  petition  stated  a  settlement  made  before 
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tb<3  marriage  of  said  Thomas  M.  Lyster  with  said  Kate 
Brenan  in  1843,  whereby,  after  giving  sacoessive  life 
estates  to  Thomas  Mark  Lyster  and  said  Kate  Lyster, 
and  after  limitations  to  the  children  of  the  marriage  in 
qttad  tail,  there  was  an  altimate  Umitatiou  to  Kate 
and  her  heirs  for  ever.  Kate  Lyster  died  withoat 
Usne  CD  the  20th  December,  1 859,  and  withont  hav- 
ing made  any  appointment  of  the  lands  of  Derreen, 
or  exercised  any  of  her  powers  nnder  the  marriage 
settlement  of  24th  February,  1843.  Thomas  Mark 
Lyster  died  19th  April,  1862,  having  entered,  npon 
the  death  of  hia  wife,  under  the  settlement  of  1843. 
He  made  a  will  devising  said  half  of  the  lands  of 
Derreeo  to  Joseph  Wyer  Boyne  and  his  hell's. — Such 
being  the  facts  of  the  case,  the  prayer  of  the  petitioner 
was,  that  the  respondent,  Joseph  Wyer  Boyne,  as  the 
heir  of  the  leasee  in  the  last  renewal  of  1840,  might 
be  declared  to  hold  the  portion  of  the  land  thereby 
demised,  which,  by  the  deed  of  partition  was  allotted 
for  the  share  of  the  said  Kate  dyster,  or  other,  the 
moiety  of  Kate  Lyster,  in  trust  for  the  petitioner 
and  bis  heirs  absolutely. — The  contention  of  the  pe- 
titioner both  now  and  at  the  bearing  below  was — 
that  Kate  Lyster  was,  under  the  settlement  of 
1816,  entitled  to  the  absolute  interest  in  the  moiety, 
the  subject  of  this  settlement,  and  that  he,  as  the  half 
brother,  and  heir- at  la\%  of  her,  is  now  entitled  to  the 
same  interest  under  the  limitation  in  the  settlement 
of  1843.  The  respondent,  on  the  other  ban  J,  sub- 
mitted that  E^ate  Lyster  was  not  a  purchaser  of  the 
said  lands,  within  the  meaning  of  the  late  Inheritance 
^ct,  and  that  the  heirship  should  be  traced,  not  from 
Kate  Lyster,  bat  Patrick  Wyer,  or  his  daughter, 
Catherine  Breoan. 

The  question  apon  which  the  opinion  of  the 
Conrt  of  Appeal  was  sought  by  the  petitioner  was, 
**  Whether  Kate  Lyster,  under  her  mother^s  mar- 
riage settlement  (that  of  1816),  took  the  abso- 
lote  interest,  or  only  a  life  estate?''  The  Master 
of  the  Bolls  declared  the  petitioner  entitled  only 
to  half  a  moiety  of  the  lands  of  Derreen,  on  the 
groaods  that  there  were  no  words  of  inheritance  in  the 
limitation  of  the  beneficial  interests  to  the  children  of 
the  marriage  in  the  deed  of  1816;  and  that,  therefore, 
Kate  Lyster,  took  merely  a  life  estate  in  the  moiety 
given  to  her  mother,  and  that  the  reversion  in  quasi 
fee  of  said  moiety  npon  Kate^s  death  resulted  back  to 
said  Patrick  Wyer;  therefore  his  heirs  now  became 
entitled  thereto — id  estj  Joseph  Wyer  Boyne  as  to 
one  half  of  said  moiety,  la  right  of  his  mother, 
Ellen  Boyne  otherwise  Wyer;  and  as  to  the  other 
half  of  said  moiety,  that  it  descended  to  the  heir  of 
Kate  Lyster,  namely,  the  present  petitioner. 

The  SoUdtor-General  (Lawson),  Ball,  Q,C.,  and 
Bjfme,  now  appeared  for  the  appellant,  Brenan.— The 
appellant  is  clearly  entitled  to  have  so  much  of  the 
Master  of  the  BoUs'  judgment,  as  declares  that  Kate 
Lyater  only  took  a  life  estate  in  the  one  moiety,  re- 
versed. We  submit  that  she  took  an  estate  in  qwiai 
fee-dmple  under  the  deed  of  1816,  and  if  that  be  so, 
then  the  petitioner  below  the  present  appellant  is  en- 
titled, not  to  half  the  moiety  of  Derreen,  but  to  the 
whole  noiecj,  as  hdr-at-law  to  Kate  Lyster,  who  took 
Hid  moietj  ander  said  deed.  The  question  now  for 
the  Court  to  oonsider  was.  Whether  it  makes  any 


difference  that  the  property  is  not  fee-simple,  but  an 
estate  pur  autre  vief  tk  question  already  discussed  in 
Doe  dem,  Jeff  v.  Robmson  (8  Barn.  &  Cross.,  p.  296). 
The  following  is  the  marginal  note  in  that  case:— 
**  Where  the  tenant  of  lands  granted  to  him  and  his 
heirs  pur  autre  vie  devised  them  to  A  B,  withont 
saying  more,  and  A  B  died,  living  cestui  que  toe- 
hold, that  the  heir  of  the  devisor  was  entitled  to  the 
land  as  special  occupant.''  This,  it  is  true,  was  a 
question  that  arose  on  a  will,  and  not  on  a  deed,  as 
in  the  present  case — Crozier  v,  Orozier  (3  Dr.  & 
Warr.  382).  The  respondents,  in  order  to  establish 
their  view  of  this  ^^se,  press  that  Kate  Lyster  only 
took  a  life  estate,  and  (hat  the  fee  resulted  back  to 
Wyer.  This,  however,  is  treating  an  estate  pur 
autre  vie^  as  if  it  were  an  estate  in  fee-simple.  It  is 
perfectly  true  that  if  it  were  in  fee  it  would  have  re- 
sulted ;  but  there  is  no  resulting  use  in  an  estate  pur 
autre  vie,  and  it  was  so  decided  by  the  Court  of 
Exchequer,  in  Keegan  v.  Mowlds  (8  Ir.  Jur.,  N.S. 
172).  M^Cliniock  v.  Irvine  (10  Ir.  Ch.  480)  was 
where  lands  held  for  lives  renewable  for  ever  were 
conveyed  for  all  the  estate  of  the  tenant,  to  trustees, 
their  heirs  and  assigns,  for  the  lives  in  the  lease,  and 
tlie  deed  contained  a  declaration  that  the  names  of 
the  trustees  were  made  use  of  as  trustees  for  J.  W.  B., 
and  that  the  grants  therein  contained  were  for  his  sole 
use  and  benefit,  and  for  no  other  nse,  intent,  or  par- 
pose  ;  nevertheless  it  was  held  that  J.  W.  B,  took  the 
entire  equitable  interest  in  qtiasi  fee.  This  case  was 
decided  so  late  as  1860;  vide  also  Co.  Lit.,  41-6: — 
*'  So  if  a  tenant  for  his  own  life  grant  over  his  estate 
to  another,  if  the  grantee  dieth  there  shall  be  an  oc- 
cupant,*' which  shows  that  there  is  uo  resulting  nse  to 
the  grantor  after  tbe  death  of  the  grantee — Williams 
V.  J^l  (2  Ves.  Sen.  681);  PickersgiU  v.  Qearjf 
(30  Beav.  359),  1  Shep.  Touch.  87-107;  Doe  v. 
Cassidy  (1  H.  &  Br.  222);  Montgomery  v.  MofA- 
gomery  (8  L  E.  R.  740);  Keats  v.  Hewer  (10  Jar. 
N.S.  1040). 

Sergeant  Sullivan  (aad  Beytagh)  ware  for  the 
respondents. — The  view  the  Master  of  the  Bolls  took 
of  this  case  was  correct.  Kate  Lyster  only  took  a 
life  estate.  There  is  a  nniformity  in  modes  of  limita- 
tion of  estates  in  fee  and  quasi  fee.  Dawson  y. 
Dawson  (13  Ir.  Law.  Rep.  472)  was  a  case  which 
was  argued  in  the  Conrt  of  Queen's  Bench  in  this 
country  in  the  year  4.850,  when  the  present  Lord 
Justice  of  Appeal  was  Chief  Justice  of  that  Court, 
and  his  Lordship  is  now  called  npon  to  reverse  his 
own  judgment,  delivered  by  himself.  The  marginal 
note  in  that  case  was  as  follows:—- "By  a  deed  ex- 
ecated  in  1794,  F.  D.  granted  certain  lands  (which 
were  held  ander  lease  for  lives  renewable  for  ever)  to 
trustees,  to  permit  F.  D.  to  receive  the  rents  for  his 
life,  and  after  his  death  that  the  lauds  should  go  and 
become  the  property  of  W.  D.  and  his  issue  male, 
lawfully  begotten;  and  for  want  of  such  isiue,  to  T. 
D.  and  his  heir?  for  ever.  The  plaintifiP,  in  an  eject- 
ment brought  to  recover  these  lands,  claimed  under 
the  limitation  to  T.  D.  as  his  heir;  the  defeod4iit 
claimed  as  devisee  of  W.  D.,  insistiag  that  W,  D. 
took  an  estate  quasi  in  fee,  or  quasi  in  tail,  whioh  ho 
had  barred.  Held,  that  W.  D.  did  not  take  an  abio- 
lute  intereat  ander  the  deed,  nor  ao  astate  f uoit  im 
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tail,  bat  only  an  estate  for  life.'*  Nothing  can  be  bet- 
ter settled  rhan  that  words  of  inheritance  are  essen- 
tially reqaisito  to  pass  the  whole  estate  in  a  lease  pur 
autre  vie.  It  would  be  tedious  to  go  through  a  long 
nniform  chain  of  decisions  on  that  point. — Barron  v. 
Barron  (10  Ir.  Ch.  120— Dr.  temp.  Napier,  384). 
There  a  marriage  settlement  conveyed  renewable  free- 
bolda  to  trustees  and  their  heirs,  npon  trust,  to  permit 
and  suffer  the  said  lands  to  be  enjoyed  for  ever  by  the 
issue  male  of  said  marriage,  and  it  was  held  that  the 

sons  of  the  marriage  took  only  estates  for  life Nun 

▼.  Donovan  (1  H.  &  Br.  222,  note);  Lamphier  v. 
Drapes  (14  Ir.  Ch.  37). 

The  Lord  Chancellor. — This  is  a  case  of  consider- 
able importance — [reads  the  statement  as  given  above]. 
The  question  in  this  case  arisen  upon  the  settlement  of 
1 816.  Now,  what  estate  did  Rate  Lyster,  otherwise 
Brenan,  take  under  that  deed  of  1 816  ?  The  Master  of 
the  Rolls  has  decided  that  she  only  took  an  estate  for  life, 
on  the  grounds  that  no  estate  could  pass  without  words 
of  limitation.  The  Master  of  the  Rolls'  judgment 
goes  the  length  of  making  words  of  inheritance  neces* 
Bary  in  all  cases,  whether  the  estate  granted  was  that 
of  a  fee  or  a  quasi  fee.  No  doubt  there  have  been 
cases,  from  the  peculiarity  of  their  circumstances,  where 
it  was  held  that  no  more  passed  than  an  estate  for  the 
life  of  the  grantee;  but  to  appreciate  those  cases  we 
must  look  to  the  nature  of  those  estates  pur  autre  vie. 
I  adhere  in  every  particular  to  the  judgment  given  in 
M'Clintock  v.  Irvine  (10  Ir.  Ch.  482  to  487).  With 
respect  to  those  estates,  the  doctrine  of  the  common 
law  from  the  earliest  tiroes  was  very  simple  and  clear. 
As  it  is  said  in  Bacon's  Abridgment,  vol.  111.,  p.  185, 
**  If  a  man  lease  to  J.  S.,  and  J.  S.  dies,  the  land  re- 
turns to  the  lessor,  because  the  life  being  spent  for 
which  the  land  was  granted,  it  must  necessarily  come 
back  to  the  old  proprietor.  But  if  the  lease  bad 
been  made  to  J.  S.  during  the  life  of  A.,  and  the  lessee 
had  died  living  the  cestui  quevie\  or  if,  in  the  former 
case,  J.  S.  bad  granted  over  his  estate  to  B.,  and  B. 
had  died,  in  these  cases  be  that  first  took  possession  of 
the  land  was  lawfully  the  tenant,  for  the  reversioner 
could  not  claim  in  either  case,  because  he  had  parted 
with  it  daring  the  life  of  A.  in  the  one  case,  and  of  J. 
S^  in  the  other;  and  J.  S.  cannot  have  any  right,  for 
that  were  tc  act  contrary  to  his  own  grant"  This 
paragraph  goes  to  show  that  there  is  no  resulting  use 
to  the  reversioner  at  all  in  a  giant ptir  autre  vie,  and  it 
is  laid  down  in  Co.  Lit.  4 1 , 6. : ''  It  were  good  to  prevent 
the  uncertainty  of  the  estate  of  the  occupant  to  add  these 
words,  to  have  and  to  hold  to  him  and  his  heirs  during 
the  life  of  the  cestui  que  vts."  It  is  clear  then  that  the 
whole  interest  passed  from  the  grantor  to  the  grantee 
without  words  of  inheritance,  and  npon  the  death  of 
the  tenant  for  life  the  first  occupant  would  have  been 
the  rightful  owner.  By  the  Statute  of  Frauds,  7 
Wm.  III.,  c  12,  sec.  9,  estates  pur  autre  vie  were 
made  devisable;  and  if  no  such  devise  were  made  of 
the  said  estate  pur  autre  vte,  the  same  became  charg- 
able  *'  in  the  hands  of  the  heir^  if  it  shall  come  to 
him  by  reason  of  a  special  occupancy,  as  assets  by  de- 
scent, as  in  the  case  of  lands  in  fee  simple,  and  in 
case  there  shall  be  no  special  occupant  thereof,  it  shall 
go  to  the  executors  or  administrators  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant,  and  shaU 


be  assets  in  their  hands.**  The  character  of  an  estate 
pur  autre  vte  is  explained  in  Duke  of  Devonshire  ▼. 
Kenton  (2  Vernon,  719),  either  to  be  personal  or  real, 
as  it  was  limited  to  heirs  or  executors.  In  the  old  books 
are  many  cases  as  to  the  persons  who  might  be  tenants 
by  occupancy,  and  what  species  of  property  was  open 
to  general  occupancy,  all  of  which  can  be  found  in 
Bac  Ab.  to  which  I  have  referred.  Title  by  occupancy 
has  now  fallen  into  disuse.  2  Jarman  on  Wills,  55, 
thus  disposes  of  this  question,  he  says,  speaking  of 
freeholds  pur  autre  vie — *'  This  species  of  estate  stands 
distinguished  from  all  other  interest,  freehold  or  chat- 
tel; by  this  peculiar  quality,  that  it  is  capable  of 
being  rendered  transmissible  to  either  real  or  personal 
representatives,  according  to  the  terms  of  the  instru- 
ment creating  the  estate."  (In  the  case  before  us  the 
instrument  or  lease  was  by  Joseph  Tibeaudo  to  Patrick 
Wyer  and  his  heirs).  **  It  seems  now  to  be  admitted 
that  the  devolution  of  the  estate  is  regulated  by  the 
words  of  limitation  contained  in  the  last  conveyance." 
Having  thus  seen  that  this  description  of  estate  differs 
from  all  others,  I  proceed  to  examine  what  language 
is  necessary  to  pass  the  entire  estate  of  the  grantee:  it 
is  said  in  Sheppard's  Touch.  106,  ''  if  a  lessee  for  life 
grant  all  his  estate,  hereby  his  estate  for  life  doth  pass, 
for  this  is  as  much  as  he  can  lawfully  grant."  And 
Co.  Lit.,  41,  6.:  **If  tenant  for  his  own  life  grant 
over  his  estate  to  another,  if  the  grantee  dyeth  there 
shall  be  an  occupant."  In  Doe  v.  Cassidy  (Hudson 
and  Br.  224,  note),  it  was  laid  down  by  Chief  Justice 
Downes,  that  in  a  deed  it  was  not  necessary  to  have 
any  peculiar  form  of  words  to  pass  the  entire  interest 
in  an  estate  pur  autre  vie, —  William  v.  Jekell  (2  Ves. 
sen.,  68 1 ) — marginal  note — '*  Lease  of  three  lives  to 
her  executors,  &c.,  A.  assigns  all  right  to  the  use  of 
B.  for  life,  and  afterwards  of  his  issue ;  and  for  want 
of  such  issue,  to  the  use  of  B.  her  executors,  &c.  The 
whole  vests  in  the  issue  of  B.,  and  *  issue'  means  chil- 
dren ;  and  A's  executor,  who  was  a  special  occupant, 
cannot  claim  against  it" — [His  lordship  reads  Lord 
Hardwicke's  judgment  in  this  last  case]. — Campbell  v. 
Sandtjs  (1  Sch.  and  Lef^  281).  In  that  case,  by 
articles  relating  to  leases  pur  autre  vie^  it  was 
agreed  that  said  leases  should  be  conveyed  to  trus- 
tees in  tmst  after  a  life  estate  to  J.  C.  '*to  the 
the  issue  of  J.  and  A.  C,  in  snch  shares  and  pro- 
portions as  J,  should  appoint,  and  for  want  of  such 
appointment,  to  go  to  such  children  equally,  share  and 
share  alike,  and  for  default  of  such  issue,  to  the  heirs, 
executors,  and  administrators  of  said  J."  Well,  it  was 
there  held  that  the  word  "issue"  should  beconstnied 
children,  and  that  the  children  of  J.  and  A.  took  a  quasi 
fee  in  the  freehold  property.  I  then  am  of  opinion  that 
Kate  Lyster  took  under  the  deed  of  1816  the  entire 
estate  which  Patrick  Dwyer  enjoyed.  I  have  not 
found  a  single  case  antagonistic  to  the  view  I  have 
taken,  and  I  have  found  no  authority  to  show  that  the 
entire  estate  will  not  pass  by  this  limitation — bnt  it  ap- 
pears in  Doe  v.  Robinson  (8  Barn  and  Cres.,  296), 
that  whore  a  tenant  of  lands  granted  to  him  and  his 
heirs  pur  autre  vie,  devised  them  to  "  A.  B.  without 
saying  more,  and  A.  B.  died,  living  cestui  que^  vie — 
it  was  held  that  the  heir  of  the  devisor  was  entitled  to 
the  lands  as  special  occupant."  In  that  case  it  will 
be  seen  that  the  devisor  devised  merely  the  lands — 
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mere  words  of  local  description — bat  he  did  not  use 
the  words  "property"  or  "estate.**  No  words  of 
imheritance  then  are  necessary  to  pass  the  absolute 
interest  in  this  estate  in  a  deed,  if  an  intention  to  that 
effect  sofficicntly  appears  in  the  deed  itself. — Crazier 
T.  Crozier  (3  Dr.  and  War.,  J}73).  In  Lamphierv . 
Drapes  (14  Jr.  Ch.  37),  I  merely  held  that  the  entire 
interest  woold  not  pass,  on  the  grounds  that  I  con  Id 
not  collect  from  the  deed  a  snfficient  intention  to  give 
the  lands  for  the  entire  interest  of  tho  grantee. — 
Dawson  v.  Dawson  (13  J.  L.  477)  has  been  much 
relied  upon  by  Sergeant  Sullivan:  there  it  was  lield 
that  William  Dawson  did  not  take  an  absolute  interest 
QDder  the  deed^  nor  an  estate  quasi  in  tail,  but  only 
an  estate  for  life;  but  that  case  turned  upon  the  inien- 
tioH  of  the  grantor.  To  use  the  very  words  of  Judge 
Moore  in  that  case,  it  would  be  "against  the  intention 
of  the  deed"  to  have  construed  the  word  "  property" 
into  its  largest  sense.  Barron  v.  Barron  (10  Ir.  Oh. 
120),  heard  on  appeal  before  the  late  Lord  Chancellor 
(Napier),  the  Lord  Justice  of  Appeal,  and  Ball.  J., 
was  where  the  decree  in  the  Ck>urt  below  was  affirmed, 
but  it  was  on  the  ground  that  the  appellant  had  been 
boand  by  the  proceedings  in  the  Court  of  Exchequer; 
and  Mr.  Justice  Ball  there  expressed  a  doubt  that 
words  of  inheritance  were  necessary  for  passing  by 
deed  the  entire  interest  in  a  renewable  leasehold:  this 
case  in  the  Court  of  Chancery  is  reported  in  8  Ir.  Ch. 
366,  Cases  in  Ch.  temp.  Napier,  384 ;  and  vicU  also 
as  to  the  proceedings  in  the  Exchequer,  2  Jones, 
798.  In  Phapots  V.  Jamea  (3  Doug.  425)  there  was  a 
lease  pur  autt  e  vie,  to  T.  p.  and  his  heirs,  of  a  rectory, 
tithes,  and  premises.  T.  P.  died,  living  cestui  que 
W6,  and  by  bis  will  devised  the  premises  to  M.  H.  J., 
his  heir-at  law,  without  saying  his  "  heirs,"  with  a  di- 
rection to  renew  the  lease.  M.  H.  J.  died,  having  de- 
vised the  prembes  by  will  Held— that  the  heir-at-law 
of  M.  H.  J.  was  entitled  to  the  estate  pur  autre  vie. 
Aglan,  also  the  word  heirs  was  not  used  in  a  devise  of 
lands  pur  autre  vie  in  Bradahaw  v.  Bradshaw  (5  Ir. 
£q.  310),  and  the  devisee  was  held  to  have  taken  an 
absolute  interest  in  the  lands.  [His  Lordship  re- 
ferred to  the  cases  of  Wall  v.  Bf/me  (2  Jones  &  Lat. 
118),  Pidersgill  v.  Gretf  (30  Beav.  352).  Keats  v. 
Hewer  (10  Jur.,  N.S.,  1040.]  The  question  we  have 
DOW  to  consider  is.  What  does  Patrick  VVyer,  the 
grantor  in  the  deed  of  1816,  part  with?  The  giantee 
takes  whatever  he  parted  with.  The  ultimate 
limitation  is  of  great  assistance  in  reading  this  deed. 
The  ultimate  limitation  is  to  Patrick  Wyer.  The 
trustees  were  to  stand  seised  and  possessed  of  the 
lands  of  Derreen  upon  this  further  trust,  "  that  in 
case  the  said  Catherine  Wyer  and  iilllen  Boyne,  other- 
wise Wyer,  should  die  without  issue  living  at  the  time 
of  their  deaths  respectively  (an  event  which  did  not 
take  place),  that  the  said  T.  Dowlingand  John  Dunne, 
the  trustees,  or  the  survivor  of  them,  the  heirs,  &c, 
ofsDch  survivor  shall  stand  seised  and  possessed  of 
all  and  singular  the  aforesaid  moiety  of  Derreen,  after 
the  decease  of  the  said  James  Brenan,  for  the  sole 
use,  behoof,  and  bencQt  of  the  said  Patrick  Wyer,  his 
heirs,  executors,  admiuistrators,  and  assigns,  for  ever." 
Now  this  ultimate  limitation  throws  great  light  on 
the  whole  deed.  It  is  pUin  that  Patrick  Wyer  was 
not  to  get  back  any  estate,  unless  upon  a  failure  of 


issue  of  both  daughters;  and  yet  we  have  here  the  re- 
spondent claiming  half  the  estate,  although  Catherme 
died  leaving  her  daughter  Kate  Brenan  surviving  her. 
I  think,  then,  that  it  cannot  be  contended  that  words 
of  limitation  are  necessary.  Upon  those  grounds  I 
am  of  opinion  that  the  decision  of  the  Master  of  the 
Rolls  ought  to  be  reversed. 

The  Lord  Justice  of  Appeal. — I  concur  with  my 
Lord  Chancellor,  who  has  removed  a  gieat  deal  of  the 
difficulties  that  have  clouded  this  case.  The  obser- 
vations I  shall  offer  are  merely  upon  the  expressions 
of  the  deed.  The  petitioner  claims  half  the  estate  of 
Kate  Lyster;and  the  question  is,  whether  Kate  Lyster 
took  the  absolute  interest  in  those  lands,  which  en- 
tirely depends  on  the  deed  of  1816.  The  Master  of 
the  Rolls  says  she  only  took  an  estate  for  life,  on  the 
grounds  that  estates  pur  autre  vie  are  analogous  to 
estates  in  fee.  I  see  no  analogy  between  estates  in 
fee-simple  and  estates  pur  autre  vie.  An  estate  pur 
autre  vie  may  be  created  with  or  without  words  of 
limitation.  The  deed  of  January,  1816,  after  reciting 
the  title  of  Patrick  Wyer,  conveys  the  lands  to  trus- 
tees upon  the  trusts  of  the  settlement.  My  impres- 
sion is,  that  all  that  was  conveyed  to  the  trustees 
should,  in  their  execution  of  the  trusts,  be  conveyed 
to  the  child  of  Catherine,  if  there  was  such  child, 
which,  in  fact,  was  Kate  Lyster.  I,  then,  agree  with 
the  Lord  Chancellor,  that  the  decree  of  the  Master  of 
the  Rolls  be  reversed. 


Conrt  of  Cdmmon  l@\tM. 

TRaportcd  by  J.  Field  Johnston,  Esq.,  B«rrlsteruit.Ijiw.J 

Graham,  appellant;  Forde,  respondent. — Nov,  14, 
1864. 

Tippling  beer — Case  stated — Construction  of  27  ir 
28  Vic.  c  35,  ss.  6,  8. 

The  appellant  was  summoned  to  answer  a  complaint 
that,  he  being  a  person  licensed  to  sell  beer  by  retail 
to  be  consumed  off  the  premises,  persons  were  found 
harboured  in  his  house  and  place  of  business  who 
appeared  to  be^  or  to  have  been,  recently  drinking 
or  tippling  beer  therein,  contrary  to  27  j*  28  Vic 
c.  35.  It  being  proved  that  persons  were  Jound 
upon  the  appellants  premises  under  the  circum^ 
stances  charged,  and  that  the  person  who  usually 
attended  the  shop  was  present,  though  the  appellant 
himself  was  not,  the  Dublin  divisional  magistrates 
convicted  the  appellant.  Upon  a  case  being  stated 
for  the  opinion  of  the  Court,  Held  that  the  convic- 
tion was  right,  the  words  of  the  6th  section  oj  27 
4'  28  Vic.  c.  35,  including  the  case  of  harbouring 
persons  tippling  beer. 

The  following  case  was  stated  for  the  opinion  of  this 
Court: — The  appellant  was  summoned  to  appear  bo* 
fore  said  justices  on  the  22ud  day  of  September  last, 
to  answer  the  cqmplaint  of  John  Foixle,  inspector  in 
,  the  Dublin  police,  charging  that  he,  the  appellant, 
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being  a  person  licensed  to  sell  beer  by  retail  to  be 
consumed  off  the  premises  where  sold,  at  109  Bride- 
street,  within  said  district,  between  the  honrs  of  seven 
and  eight  o'clock  in  the  afternoon  of  the  12th  of  Sep- 
tember, 1864,  divers  persons,  to  wit,  one  man  and 
one  woman  were  then  and  there  harboured  in  his,  the 
appellant's,  said  honse  and  place  of  sale  at  109  Bride- 
street,  who  appeared  to  be,  or  to  have  been,  recently 
drinking  or  tippling  beer  therein  contrary  to  the  sta- 
tute 27  &  28  Vic.  cap.  35.  The  following  evidence 
was  given  upon  oath  before  ns  by  John  Forde,  the 
respondent,  namely:—**!  visited  the  honse  of  George 
Graham,  spirit  gi'ocer  and  wholesale  and  retail  beer 
dealer,  be  then  being  licensed  foi  the  sale  of  whiskey, 
and  also  being  duly  licensed  as  a  wholesale  and  retail 
beer  dealer,  on  the  i2th  of  September,  1864,  between 
the  honrs  of  seven  and  eight  o'clock  in  the  evening  I 
saw  a  man  and  a  woman,  who  gave  their  names  as 
James  Bruce  and  Maria  Brace,  sitting  down  in  a  room 
in  front  of  the  bar,  having  a  drinking  measure  and  a 
glass  containing  porter.  The  measure  was  on  a  bench 
convenient  to  where  they  were  sitting,  and  the  glass 
was  on  the  chimney-piece;  both  contained  porter. 
Both  of  them  drank  the  porter,  and  both  of  them  ap- 
peai'ed  to  be  under  the  influence  of  drink;  and  the 
person  who  usually  attended  the  shop  was  present. 
J  told  him  I  wonld  make  an  application  for  a  sum- 
mons. I  will  not  say  positively  that  both  drank  the 
porter  in  the  glass."  Being  of  opiaion  t!iat  the  fore- 
going evidence  disclosed  an  offence  within  the  mean- 
ing of  the  27  &  28  Vic  cap.  35,  s.  6,  we  duly  con- 
i^icted  the  appellant  for  said  offence,  and  imposed  a 
fine  of  ten  shillings  upon  him.  On  the  part  of  the 
appellant  it  was  contended  that  upon  tl  e  facts  dis- 
closed in  evidence  no  offence  had  been  committed 
against  the  provisions  of  said  statute;  ami  we  were 
called  upon  by  him  to  state  a  case  for  this  Court  pur- 
Buaut  to  the  provisions  of  the  statute  in  ,that  behalf 
provided. 

G.  Wyse,  ) 

WiLUAM  Allen,  j 

Sidney^  Q.C.  (with  him  Curran)  for  the  appellant. 
— Under  8  &  9  Vic.  c.  64,  if  any  person  licensed  to 
sell  to  be  consumed  off  the  premises  sold  to  be  con- 
sumed on  the  premises,  be  was  liable  to  a  penalty  of 
£50.  That  statute  gave  the  police  authorities  for  the 
firat  time  power  to  prosecute;  it  recites  6  Geo.  IV. 
and  its  second  section.  That  Act  had  a  graft  added 
to  it  by  17  &  18  Vic  c.  89,  s.  12.  Down  to  that 
statute  the  offences  of  this  character  were  confined  to 
those  committed  by  spirit  dealers  in  harbouring  per- 
Bons  tippling.  In  consequence  of  the  dec'ision  in  this 
Court*  the  parties  have  got  27  &  28  Vic.  c  35  passed. 
Down  to  this  the  law  stood  that  a  spu-it  dealer  har- 
bouring a  person  tippling  on  his  premises  was  liable 
to  a  penalty,  but  that  did  not  extend  to  beer  dealers. 
The  effect  of  the  section  is  first  to  say  that  the  law 
which  before  only  applied  to  the  houses  of  licensed 
dealers  shall  now  extend  to  licensed  boer  dealers;  and 
it  goes  on  to  say  the  penalties  shall  extend  to  persons 
licensed  to  sell  beer.  And  if  it  stopped  there,  a  beer 
dealer  would  be  liable  under  that  Act  no  more  than  a 
spirit  dealer.     He  would  be  liable  under  the  statute 
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of  Geo.  IV.  These  ofiecces  are — the  selling  of  spirits, 
the  tippling  of  spirits,  and  the  harbouring  of  persons 
tippling,  or  who  have  been  tippling.  All  the  old 
offences  in  relation  to  spirits  have  been  transferred 
over  to  another  subject;  but  the  Act  does  not  say 
this  shall  also  extend  to  harbouring  a  person  tippling 
beer.  A  new  class  of  individuals  were  affected  by 
the  earlier  statute.  \M(mahan^  C.  J. — And  there- 
fore to  create  an  offence  under  this  Act  there  must  be 
either  selling  beer  or  harbouring  a  person  who  has 
drunk  whiskey?]  Yes.  The  summons  states  that 
divers  persons  were  theti  and  there  harboured  in  the 
house,  without  saying  by  whom.  Whereas  if  the 
statute  did  apply,  it  would  only  apply  to  the  person 
harbouring.  Harbouring  in  the  criminal  code  imports 
an  actual  interference  almost  amounting  to  personal 
interference — section  2.  There  must  be  evidence  to 
show  a  harbouring  by  the  appellant  in  the  house.  The 
evidence  does  not  go  beyond  the  summons.  The  po- 
liceman only  saw  a  man  who  appeared  to  attend.  He 
told  him  he  would  apply  for  a  summons.  rc%n>'ta», 
t7. — Is  not  that  a  question  of  fact  for  the  justices? 
Your  objection  is  two-fold:  firsts  that  it  ought  te  be 
said  the  man  harboured ;  and  secondly,  that  there  was 
no  evidence  of  being  harboured.  Was  not  the  latter 
a  matter  of  fiict  for  the  justices?]  If  there  was  any 
evidence  at  all  it  wonld  be  but  where  there  is  none. 
[Christian^  J. — They  were  found  in  his  house.]  Har- 
bouring must  be  more  than  a  person  being  found  ia 
the  house,  for  any  member  of  his  family  could  not  ia 
that  case  be  there  from  the  morning  till  1 1^  p.m.  Ia 
Archbold's  Criminal  Pleading,  827-828,  insUnces 
are  given  of  what  would  and  what  would  not  be  har- 
bouring. It  must  be  proved  the  party  has  done  some 
act  to  assist  the  felon  personally.  [Monahany  CJ. — 
Harbouring  a  felon  means  assisting  him  to  escape 
from  justice;  it  would  be  hard  to  give  it  this 
meaning  here.]  Reg.  v.  Chappie  (9  C.  &  P.  355.) 
This  is  a  criminal  offence,  because  there  is  imprison- 
ment if  the  penalty  be  not  paid.  Therefore  the  ques- 
tion of  agency  arises, — if  a  person  allows  another  to 
sell  to  those  who  have  a  right  to  do  everything  but 
sit  down  and  tipple,  is  he  responsible  for  their  doing 
this?— Cao/jerv.  Slade  (6  H.  of  L.  746).  Lord 
Wensleydale,  in  his  judgment,  p.  793,  says — •*  Thea 
comes  the  more  important  question  if  this  can  be  car- 
ried to  Slade  or  his  agent,  as  it  is  illegal  to  offer  mo- 
ney to  another  for  voting.  I  take  it  he  cannot  be 
held  responsible  unless  he  has  given  authority,"  &c 
Here  is  a  man  licensed  to  sell  beer  to  be  consumed  off 
the  premises,  who  may  have  a  servant  to  do  this  for 
him.  If  a  man  is  employed  to  do  a  lawful  act  and 
he  acts  unlawfnUy,  much  more  is  required  to  show  an 
intention  on  his  part.  The  defendant  was  not  pre- 
sent. It  may  be  contended  that  the  Act  may  be  para- 
l}sed  it  a  man  of  straw  be  put  forward  to  do  this; 
but  if  so,  let  the  Beer  Act  be  amended.  But  in  this 
very  statute  the  Legislature  have  shown  by  section  S 
that  they  have  classified  the  offences  and  distingnbhed 
the  owners.  In  a  certain  class  of  offences  against  the 
revenue  laws  where  the  agent  acted  the  prindpal  was 
convicted;  but  in  all  these  cases  the  offence  was  com- 
mitted by  the  goods  being  found  on  the  premises  of 
the  trader.  That  was  an  act,  and  the  agent  might 
be  fairly  held  the  ageut  for  the  unlawful  act. 
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y.  E.  Walshe,  Q.G^  and  Beytagh  contra.— The  ar- 
gnmeot  Ihat  it  is  not  stated  by  whom  the  persons 
were  barboared  is  not  open.     If  it  is,  this  is  a  sum- 
moos  and  not  an  information — Levinge's  Jostice  of 
the  Peace.    The  magistrates  state  that  preliminaries 
were  performed,  and  that  qaestion  is  not  open ;  if  it 
be  the  sommons  may  be  amended.    A  parol  informa- 
tion woald  suffice — R.  v.  Miller  (1  Grown  Cases  Re- 
terred,  116);  8  &  9  Vic.  c.  64.     These  things  are 
all  ^usdem  generis^  all  which  may  happen  in  the 
boose  of  the  licensed  retailer.     The  other  side  pnt  in 
beer  in  every  other  place  in  the  statute  except  whertf 
it  presses.     They  say  it  does  not  apply  in  the  con-  , 
dodiog  clause.    They  admit  that  if  a  man  licensed  to 
Bell  beer  has  people  tippling  spirits  he  would  be  liable. 
No  doubt,  it  wonld  be  more  correct  if  it  were  added 
ro  the  section,  **or  harbouring  persons  tippling  beer;" 
but  there  is  no  difficulty  in  concluding  the  fact  of  a 
person  tippling  beer  at  an  unreasonable  hour.  [CAm- ' 
tian^  J, — Yon  say  that  the  Act  creates  a  new  offence. 
The  appellant  says  the  Act  only  applies  to  the  old  of- 
feuce  of  persons  tippling  spirits.     It  would  appear  a 
strftoge  thing  if  it  was  enacted  that  persons  should 
not  harbour  persons  tippling  spirits  who  were  already  i 
pre?eDted  from  selling  spirits.]     [JfonoAan,  CJ. — 
As  1  understand,   the  harbouring  was  introduced  to  j 
get  o?er  the  difficulty  of  proving  an  actual  sale.    No  . 
one  can  doubt  but  that  the  person  who  prepared  the 
Act  intended  to  include  this  case.]     The  8th  section 
mikes  it  penal  in  the  persons  found  there.     The  word 
** tippling''  is  not  capable  of  legal  definition,  neither  ^ 
is  the  word  ^'harbouring;"  it  is  for  the  justices  to  ; 
uj  what  it  is.     It  is  too  much  to  say  that  we  are  to  ! 
prove  legal  harbouring,  and  that  a  person  may  stay 
away  and  leave  a  waiter,  and  then  that  we  are  to 
prove  an  authority  in  the  waiter.  The  point  of  agency 
was  oot  made  in  the  Court  below.    This  is  not  the  i 
case  of  principal  and  agent,  it  Is  the  case  of  master  \ 
sod  servant.    The  law  could  never  be  carried  out 
igaiot  housekeepers  if  it  were  held  otherwise.    The  | 
bteotion  was  to  incorporate  everything,  and  apply  to 
the  sale  of  beer  what  waa  law  as  to  the  sale  of  spi- 
rits.   [Ckristiant  J. — ^The  difficulty  is  to  find  any 
vords  ^>plying  to  harbonring  persons  tippling  beer. 
There  waa  only  before  the  offence  of  harbouring  per- 
sons tippling  spirits.]    The  Act  refers  not  merely  to 
the  sale  but  to  th«  person  selling.     IMonahan^  CJ'. 
—It  is  admitted  on  the  other  side  that  if  a  person 
was  found  aeliing  beer  it  woold  be  within  the  Act.] 
The  words  of  this  Act  are — '*  As  if  this  were  repeated  ' 
sod  spedally  enacted,"  t^  reddendo  singtda  singulis. 
The  Act  must  have  a  reasonable  construction.     The 
8th  section  wonld  make  the  person  tippling  liable  to  a  ' 
penalty,  and  could  it  be  that  notwithstanding  this  the 
ptrty  harbouring  is  not  liable?     {^Christian^  J, — It  is 
bejood  doubt  that  they  intended  to  include  this  case.  ] 
[Monahan^  CJ. — No  doubt  our  decision  gave  rise  to  ; 
this  new  Act,  and,  no  doubt,  it  has  provided  for  the 
tbiDg  we  then  decided;  but  still  we  have  here  to  de« 
cide  if  relating  to  the  sale  includes  harbouring.] 

Outran  in  reply. — It  b  contrary  to  the  principles  of 
Uw  that  an  offence  is  to  be  created  and  punishment 
attached  by  intendment.  The  Act  should  expressly 
Kt  furth  the  offence.  It  is  not  to  be  spelt  out  from 
its  terms,  or  from  the  intention  of  the  Legislature. 


Three  sorts  of  offences  are  here.  1.  With  respect  to 
i  the  hours  to  which  persons  licensed  to  sell  for  con- 
sumption elsewhere  shall  keep  open ;  and  in  that  there 
is  the  omission  of  the  word  ^*  not,"  which  nullifies 
that  portion  of  the  section.  2.  With  respect  to  8  & 
9  Vic  c  64,  and  all  the  authorities,  &c  what  were 
these?  To  enter  a  house  and  pnuish  the  parties,  &c. 
In  reference  to  the  offences  therein,  t.e.,  in  the  sections 
respectively  set  forth,  ue.,  transferring  to  the  houses 
of  beer  sellers  the  same  offences  therein  set  forth ;  but 
this  does  not  set  forth  any  new  offence.  It  is  not  re- 
peating spirits  to  call  it  beer.  IKeoght  J, — What  are 
''such  persons?"]  The  persons  licensed  to  sell  to  be 
drunk  not  on  the  premises.  As  to  harbouring,  the 
word  is  not  to  get  an  extensive  meaning  the  fii^st  time 
it  appears  in  an  Act.  It  may  mean  concealing  the 
party  from  the  police,  and  in  that  sense  it  onght  to 
be  taken  and  not  against  the  subject.  Unless  the 
servant  act  within  the  scope  of  his  authority  the  mas- 
ter b  not  liable — Smith's  Master  and  Servant  There 
is  nothing  here  to  warrant  the  conclusion  that  the 
waiter  had  any  authority  to  harbour  persons  tippling 
beer.  The  appellant  onght  to  succeed;  Istly,  on  the 
construction  of  the  6th  section ;  2ndly,  on  the  con- 
struction of  the  word  **  harbonring." 

MoMABAN,  G.J. — We  are  of  opinion  that  this  con- 
viction is  quite  right;  that  having  regard  to  the  6th 
and  vSth  sections  persons  found  recently  tippling  are 
certainly  within  the  Act.  Therefore  there  is  no  doubt 
it  was  in  the  contemplation  of  the  IjCgislatore  to  ren* 
der  the  tippling,  or  being  found  recently  tippling,  an 
act  for  which  the  party  wonld  incur  the  penalty.  The 
only  question  then  is  if  the  words  of  the  6th  section 
are  sufficient.  Are  there  words  creating  the  offence? 
Tne  words  are,  that  all  the  provbions  in  the  former 
Act  shall  apply  to  the  sale  of  beer  by  persons  licensed. 
We  think  tho  intention  to  be  found  in  that  section  was 
to  extend  to  the  sellers  of  beer  all  the  penalties,  and 
that  every  act  dune  in  relation  and  in  connection  with 
the  sale  is  equally  an  offence.  We  think  that  the  ac- 
tual sale  is  one;  that  the  harbouring  of  a  person  sup- 
posed to  be  after  the  sale  is  another;  that  the  har- 
bouring persons  recently  tippling  beer  is  an  act  pro- 
vided for  by  the  6th  section.  The  only  other  question 
b  as  to  the  meaning  of  ^*  harbouring."  It  is  not  the 
same  as  in  the  case  of  a  felon;  it  b  permitting  per- 
sons to  remain  in  the  house  who  are  tippling,  or  who 
have  the  appearance  of  having  been  tippling.  It 
would  be  impossible  to  say  the  master  would  not  be 
rtflponsible  tor  the  act  of  the  servant. 

CHBiSTiAN,  J. — 1  felt  some  doubt  if  there  were  suf- 
ficient words  in  the  6th  section  to  carry  out  what  the 
eighth  section  rendered  perfectly  plain.  I  think  the 
words  are  afforded  by  the  concluding  words  of  the  6th 
section,  in  which  the  sale  is  spoken  of.  *'  And  in  re- 
spect of  the  sale  of  beer,"  t.e.,  what  waa  previously 
the  law  as  to  the  sale  of  spirits  shall  be  of  the  sale 
of  beer,  including  the  harbouring. 

Conviction  affirmed.     No  costs  were  givm^ 
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Abohbold  v.  Eabl  of  HowTH.— ^ov.  9,  10,  n,  22, 
1864. 

Demurrer-^Sq>lication^Estoppel-^Avertnent  of 
reacUnesi  and  toiUingneasa, 

TUfirH  count  of  the  summons  and  plaint  complained 
of  the  breach  of  an  agreement  by  the  defendant  to 
let  a  farm  to  the  plaintiff,  and  of  his  having  de- 
fnised  it  to  another  person^  and  contained  an  aver- 
ment that  the  plaintijf  was  always  ready  and 
vnOing^  ^c.  The  subsequent  counts  were  for 
fraudulent  misrepresentation  and  concealment  of 
the  existence  of  this  agreement.  The  defendant  a 
third  plea  to  ^  first  count  traversed  the  plaintiff^ s 
readiness  and  willingness.  To  this  the  plaintiff 
replied  that  the  defendant  ought  not  to  be  permitted 
to  aver  the  want  of  readiness  and  willingness  on 
the  part  of  the  plaintiff,  as  it  arose  from  the  false 
and  fraudulent  representation  and  concealment^  on 
the  defendant's  part,  set  forth  in  the  subsequent 
counts  of  the  summons  and  plaint.  Held — upon 
demurrer  by  the  dejendant^  that  the  replication  was 
bad. 

The  first  connt  of  the  enmmons  and  plaint  comphmod 
that  the  defendant  agreed  to  demise,  and  the  plaintiff 


the  said  tenancy;  aod  that  the  defendant,  kaowiog 
the  plaintiff^s  ignorance,  and  that  the  pUuatiff  waa 
acting  under  it,  in  order  that  the  plaintiff  shoold 
not  resist  any  proceedings  to  recover  possession  of 
the  said  lands,  wilfully  and  fraodnlently  concealed 
fix)m  the  plaintiff  the  existence  of  the  said  contract, 
and  did  wUfuliy  and  fraudulently  permit  the  plaintiff 
to  act  in  such  ignorance,  whereby  the  plaintiff  was 
prevented,  &c.;  and  the  defendant  demised  to  W. 
Arthur,  &c.  The  fifth  count  was  in  trover,  and  the 
sixth  in  trespass.  To  the  first  connt  the  defendant, 
by  leave  of  the  Court,  pleaded— 1.  A  traverse  of 
the  alleged  agreement.  2.  That  it  was  mutually 
agreed  that  the  said  agreement  should  be,  and  the 
same  was  whoHy  rescinded  and  abandoned.  3.  That 
the  plamtiff  waa  not  always  ready  and  wilKng  to  per- 
form the  said  contract  on  his  part,  previous  to  the 
demise  to  W.  Arthur.  4.  A  plea  of  an  unperformed 
condition  precedent,  which,  together  with  the  replica- 
tions pleaded  to  it,  waa  afterwards  struck  out  by  con- 
sent. 5.  That  the  defendant  did  not  refuse,  as  al- 
leged. 6.  A  plea  in  the  nature  of  an  estoppel,  that 
the  acts  and  conduct  of  the  plaintiff  were  such  that 
he  should  be  prevented  from  seeking  the  benefit  of 
the  said  contract.  To  the  second  count  the  defendant 
pleaded — 1.  That  he  did  not  make  the  representations 
alleged.     2.  That  he  did  make  such  representations. 


to  take  a  certain  farm,  of  which  the  plaintiff  had  pre- 1  but  not  falsely  or  fi-andnlently.     3.  That  he  did  not 

vioualy  been  tenant  from  year  to  year,  at  a  certain  I  cause  the  plaintiff  to  believe  that  no  such  agreement 

rent,  for  a  certain  term  of  twenty-one  years,  contain-    existed  in  fact.     4.  That  at  the  time  the  plaintiff 

ing  clauses  usual  in  the  defendant's  leases;  and  the  ~ 

phiintiff  averred  that  he  bad  been  always  ready  and 

willing,  &C.,  and  that  all  conditions  were  performed, 

all  things  happened,  and  all  times  elapsed  necessary 

to  entitle  the  plaintiff,  &c.;  yet  the  defendant  did  not 

perform  the  said  agreement,  but  refused  to  do  so,  and 

ejected  and  expelled  the  plaintiff  from  the  said  farm, 

and  demised  the  said  farm  to  one  W.  Arthur,  where- 
by, &c    The  second  connt  complained  that  before 

the  time  of  making  the  false  representation  herein- 
after complained  of,  the  plaintiff  was  tenant  from  year 

to  year  of  the  defendant,  and  was  then  entitled  to  the 

benefit  of  the  said  executory  contract,  and  that  the 

defendant  duly  determined  the  said  yearly  tenancy 

by  notice  to  quit,  and  brought  an  ejectment,  and  re- 
covered judgment  by  default,  and  expelled  and  evicted 

the  plaintiff  from  the  possession  of  the  said  farm,  and 

that  then  the  said  executory  contract   was  in  full 

force,  of  the  existence  of  which  the  plaintiff  was 

wholly  ignorant,  as  the  defendant,  during  all  the  time 

aforesaid,  well  knew;  yet  the  defendant,  to  enable 

him  to  demise  to  a  party  other  than  the  plaintiff,  re- 
presented to  the  plaintiff  and  caused  him  to  believe 
that  no  such  agreement  existed,  by  reason  of  which 
the  plaintiff  was  prevented  from  taking  measures  to 
enforce  the  said  agreement.  The  third  count  was 
substantially  the  same  as  the  second,  except  that  it 
stated  that  the  representation  took  place  prior  to  the 
ejectment  and  eviction.  The  fourth  connt  complained 
that  before  and  at  the  time,  &c,  the  plaintiff  was  a 
tenant  from  year  to  year  of  the  defendant,  and  was 
entitled  to  the  benefit  of  the  said  executory  contract, 
ot  which  benefit  and  contract  the  plaintiff  was  whoUy 
ignorant,  as  the  defendant  at  all  times  knew ;  and 
the  defendant  served  a  notice  to  qnit|  to  detcimine 


well  knew  of  such  executory  contract.    5.  That  he 
(the  defendant)  *had  not  knowledge  of  the  extatenoe 
of  the  executory  contract,  and  did  not  know  that  the 
plaintiff  was  in  ignorance  of  it     6.  That  the  contract 
was  not  in  full  force  when  the  representation  waa 
made.    To  the  third  paragraph  the  defendant  pleaded 
the  same  defences,  mutatis  mutandis.    To  the  fbnrth 
connt  the  defendant  pleaded  with  other  pIeas>r-4.  A 
traverse  of  the  fi*andulent  concealment.    5.  That  the 
concealment  was  not  wilful  and  frandnlentt     6.  That 
the  plaintiff  well  knew,  &c.  The  defendant  also,  by  leave 
subsequently  obtained  from  the  Gonrt,  pleaded  the  Sta- 
tute of  Limitations  to  the  count  in  contmcU   See  Arch- 
bold  V.  Earl  qf'  Howth  (9  Ir.  Jnr.,  N.S.  247.)  To  the 
third  defence  to  the  first  count  the  plaintiff  pleaded  the 
following  replication: — ^The  plaintiff  for  replication  to 
the  said  third  defence  says^  that  the  defendant  ought 
not  to  be  permitted  to  aver  that  plaintiff  was  not  up 
to  the  making  of  said  demise,  in  said  first  connt  men- 
tioned, ready  and  willing    to  perform  said  contract 
on  his  part,  as  a  bar  to  the  cause  of  action  in  said 
first  count  alleged;  because  plaintiff  says  that  the 
plaintiff's  not  being  ready  and  wiUing  in  that  behalf 
arose  from  and  waa  occasioned  by  the  cireumstanees 
of  false  and  fraudulent  representation  and  concealment 
on  the  defendant's  part,  and  of  ignorance  of  the  said 
agreement,  and  his  rights  thereunder,  on  the  plaintifiPa 
pui*t,  as  particularly  set  forth  in  said  second,  third 
and  fourth  counts  of  said  plaint     To  this  replication 
the  defendant  demurred — 1.  That  the  said  replicatioa 
is  a  departure  in  pleading  from  the  first  connt  of  the 
plaint,  inasmuch  as  the  plaintiff  in  the  first  count  of 
the  plaint  avers  that  he  has  been  always  ready  and 
willing  to  perform  the  said  contract,  and  by  the  said 
replication  avers  that  he  was  not  alwaya  ready  and 
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^  to  perform  the  aaid  contnct.  2.  That  the 
pbiot  contains  a  distmct  and  positive  averment  thai 
tin  pUintiff  has  alfrajs  been  ready  and  willing  to  per- 
lofBi  the  said  ooatraet;  and  the  replication  admitting 
tkat  (he  pbuntiff  bad  not  ahraTs  been  ready  and  willing 
Neks  to  excoae  the  aboeace  of  snch  readiness  and 
wiliiogneaL  3,  That  the  first  connt  of  the  summons 
aad  plaint  beiDg  in  eontract,  the  replication  seeks  to 
ooavert  tha  case  into  an  action  of  tort.  4.  That  the 
aaid  reptieation  disebses  no  legal  ground,  why  tbe 
defttdaat  oaght  not  to  be  permitted  to  aver  that  the 
pkiouff  was  not  np  to  the  demise  in  the  firet  oonni 
oMBtioDed,  Beady  and  wiUing  to  perform  said  contract, 
u«  bar  to  the  cause  of  action  in  the  first  count,  in- 
tsorach  as  it  does  not  appear  that  the  defendant,  ever 
eithsr  by  words,  or  acta,  or  conduct,  represented  that 
tbe  pbuntiff  was  in  faet  ready  and  willing. 

Mimahan  (with  him  Jliaedonogh^  Q.G.,)  in  support 
of  the  demurrer. — ^The  defence  is  pointed  only  to  the 
fiat  ceoiit  of  the  phunt,  but  the  replication  points  to 
and  iocorpoiates  the  first  four  counts  of  the  pUint. 
The  (iret  couiit  has  the  ordinary  averment  of  naadi- 
ness  and  wiUiagaeaa.      We  tratverse  that.      Then 
eones  the  leplkaaion.    We  hanre  already  taken  issues 
oaaU  the. plaintiff's  aUegathmaof  firaod.     The  repli- 
cation is  a  departnre  in  pleading  from  the  plaint.     If 
80,  it  is  bad  on  ganerai  denarrec     Tbe  allegation  m 
ths  plaint  ia,  **I  waa  leady  and  willing,"  that  neaaa 
n^  aad  willing  when  I  was  bonnd  to  be  ready  and 
wOlia^    This  iftafaanidas  an  estoppel   It  is  by  imy 
of  axoBSSk  and  baing  each  it  is  a  departure.    Ail  the 
aqthohtiM  aa  to.  what  an  estoppel  means  are  collected 
ia  Smm^  k  FromoUr  Aamuranu  C<mpamy  (14  Ir. 
G.  L.  &.  436).    The  rule  is  kid  down  aa  m  Fiekard 
^..Stpn^    A  man  may  be  estopped  by  a^  deed  or  by 
snoprdtOLWifasQhheis  a.  party,  or  by  acta  mpw. 
Ulogio^  estappel  iB:ai  mods  of  pnM>f-*it  is  an  or^- 
«in(wa  Qd\hanuimiK.    Apply  that  to  this  seplicadom 
We  ahouldj  eapoct  to-  find,  somewhere  that  we  did:  aver 
tbet  plaiotiffi  waa  ready,  and  willing.   [  Chrktiani,  J, — 
The  great,  diffiooltgr  in.  SuMmf  v.  Fromotar  Insurance 
Cn^^  WM  thatU.waaby  paroL    The  Goort  got 
orer  it  by  considering  the  parol  contract  ab  antB  alto* 
getbar,  aad  that  wbaa  the  policy  was  sued  on  it  was  a 
breach  of  the  pnavious  ODotraot  by  parol  to  set  np  this, 
t&d  the  Court  held  it  wasa.good  equitable  ^plication. 
To  prevent  cirooityt.  u  en  action  conld  have  been 
bnioghti  the  Coiict.treated.it  in  that.  way..  Mimahan, 
C.  y.r-..The  pbuntiff  does  not  want. to- prove  the  truth 
oftbarepreseaMMfcionsmade  by  Lord'  Uowth  here  as 
tbere,bttt.tbe:talseboodof  them.]     When  have  we 
l^imed  that  the  plaintiff,  was  ready,  and  wsUing?  Tak- 
ut&it  not, as  an  estoppel,  sod  not  minding  the  form 
of  it,  it  is  a^departum.     [CArMoa,  j; — ^As  I  under- 
Bfa^d,  the  .argument,  will  be  that  yon  should  not  be 
listened. to  when. saying  this  man  was-  not  ready  and 
vUUo|^  becaoae  it  was  by  your  fraud  he  waa  Doti 
ifoaoAaa,  C  .^-r^The.case.doea  not  resemble  Fich- 
<ird  V.  Sean  and  Sweer^  v.  FramoUr  Ineurance  Co., 
because  in  all  .those  cases  the  nepresentation  waa  of  a 
Puticolar  stafee^f  things^  It  does  not  come  withm  the 
nilQ  of  that  casew]  What  U>id  Howth  saya  is,  that  both 
be  aad  the  plaiotifft  are. discharged  from  the  contract  if 
<!^^  ever  was  ona    If  Lord  Howth  broaght  an  ao- 
tioa  ag^oaa  the  plaintiff  for  no»iMrformaaoe- of  tho< 


agreement,  then  this  would  be  a  good  estoppel..    Bat 
here  it  is  saui,  we  are  estopped,  because  we  represented 
there  was  no  agreement  in  fact.    If  estoppel  be  laid 
aside  altogether,  this  may  or  may  not  be  excuse  m 
point  of  Uw;  but  it  is  bad  as  a  replication,  because  it 
is  elementary  law  that  a  matter  of  excuse  cannot  be 
pleaded  as  a  replication.--^Ca  Lit.  304,  a.    Where 
the  plaint  avers  performance,  and  it  is  traversed,  a 
replication  by  excuse  is  a  departure.     In  1  Chitty  on 
Pleading,  683,  the  general  rule  regarding  departure  is 
stated  as  in  Coke.     ^^In  an  action  of  debt  on  bond,  if 
the  defendant  plead  performance,  the  defendant  can- 
not rejoin  any  matter  of  excuse." — 2  Wms.  Saunders, 
188,  quoted  in  Stephens  on  Pleading,  327. — Cutler 
V.  Sotkem  (1  Saunders,  116).    In  Bifme  v.  Oreai 
Western  RaUwrny  Company  (2  B.  <&  Smith,  402),  it 
was  ruled  that  a  departure  was  ground  of  demnrrer» 
and  the  test  of  departure  is  stated  at  p.  410*     Would 
tho  same  evidence  support  this  i^Kcation  as  would 
support  tbe  declaration-?     In  the  latter  the  plaintiff 
avers  he  was  ready  and  willing;  in  the  replicatioii 
thiat  he  was  not,  but  that  that  was  caused  by  oar 
wrottgfiri  act.    The  evidence  would  be:  not  only  differ- 
ent,  but  opposite.     That  illustrates  the  ground  of  the 
decision  in  Sweeny  v.  Fromoier  Aeeurance  Company 
Wodd  the  same  evidence  there  have  supported  the 
twoi  pleadings?    Indubitably  it  would;    An  estoppel 
is  a  particular  mode-  of  pvoo^    [CArwCMuiy  /.-^It  ia 
dispensing  with  the  necessity  of  proving  what  tho 
other  party  haa  admitted.]    It  is  more  than  that.    It 
amounts  to  a  pi-oof  that  the  matters  existed.    If  it' 
had  never  been  pleaded  in   Sweeny  y.  Fromoier 
Aeeurance  Co^  the  partiea  would  have  been  entitled 
to    show  the-  fhcts^    and    rely    on-  tho    estoppel; 
Estoppel  by   record  must  be  pleaded,  and  so  of 
estopp^  by  deed,  but  estoppel  by  acts  in  pais  need  not.' 
IMonahan,  (X  J.-~The  agent  stating  what  be  did 
.in  Sweety  v.  Framoier  Aesuranoe  Company  would 
have  been  evidence;    the  only  question  is,  would 
it  have  been  coercive  evidence?    [^Chrietiat^  J^^^l 
think,  the  principle  i^  that  if  there  be  an  opportunity 
for  pleading  the  estoppel^  it  must  be  pleaded.]    Es- 
toppel in|Nits  need  not;     This  will*  show  that  Sweeny 
V.  Fromoter  Aeeurance  Company  is  no  authority  in 
this  case.     [Ckrutian,  J* — Suppose  it  was,  because 
on  a  certain  occasion  the  defendant  undertook  that  ho 
would  not  say  hereafter  the  plautiff  was  not  ready 
and  willing,  that  would  have  been  identlaal  with- 
Sweeny  v.  Fromoter  Aeeurance  Co,    The  qu(?stioa> 
appears  to  me  to  be  if  this  be  estoppel  or  exoose.]  lui 
Freeman  v.  Cooke,  and  all  those  oases,  the  repros^a- 
t^ion  made  was  made  so  as  to  amount  to  a  coutiMst. 
BartleU'e  case  and  De  Boo  v.  FoMer,  referred  to  in 
Sweeny  v.  Fromoter  Aesurance  Co,,  iliustmte  tbe  nature 
of  estoppel  These  cases  showthat  changing  the  nature 
of  the  action  from  contract  to  tort  is  ground  of  demur- 
rur.     If  this  be  not  a  depaiture,  there  is  no  snch  thing 
as  departure.    Wbal  sort  of  issue  could  ajury  try  on 
this?].   The  plaintiff  basserved  a  notice  on  us  saying 
ho  intends  to  say  our  defence  is  bad.     Was  it  neces-^ 
sary  for  the  plaintiff  to  aver  that  he  woe  ready  and 
willing?    for  if  it  was  we  have  traversed  it.    In- 
2   Smiths  Leading  Cases,    14,  it  is  said,  «'  It  ia 
proper  to  add  that  the  phdntiff  most  aver  in  hia 
deoUration  that   ha  was  ready  and  williag."    De 
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Medina  y.  Norman  (9  M.  &  W.  820)  was  the 
convene  case  of  this.  It  was  assamed  that  they  were 
concurrent  acts.  There  was  no  saggestion  that  when 
a  man  agrees  to  let,  and  another  to  take  a  house,  they 
were  not  concurrent  acts.  Therefore  it  will  hardlj  be 
argned  that  readiness  and  willingness  was  not  neces- 
sary to  be  averred. — Screagh  v.  Bwaell  (1  El.  &  El., 
888).  Sappose  there  was  a  contract,  and  we  evicted 
the  plaintiff,  and  refused  to  give  him  a  lease,  and  the 
narrative  stops  there,  and  he  brings  his  action,  and 
we  say,  you  have  disentitled  yourself  to  get  a  lease. 
That  would  be  the  issue  before  the  demise  was  made  to 
Arthur.  How  could  our  making  the  demise  to  Arthur 
make  a  difference?  [^Afonahan^  C,  J, — Suppose  there 
was  a  want  of  readiness  on  his  part  for  a  year  or  two 
years,  but  no  actual  rescission  of  the  contract,  and  he 
then  tendered  the  lease,  and  was  willing  to  execute  it, 
Gonld  yon  get  rid  of  the  efiect  of  that  tender  by  show- 
ing that  for  two  years  he  was  not  ready  and  willing?] 
That  would  be  the  very  issue  raised.  [Chrislian^  J 
-—In  that  state  of  facts  it  occurs  to  me  that  the  de- 
fence should  be  a  relinquishment  of  the  contract,  and 
then  the  issue  for  the  jury  would  be,  was  there  such 
want  of  readiness  and  willingness  as  amounted  to  a 
relinquishment?]  The  plaintiff's  averment  is,  ^'I 
was  always  ready  and  willing."  If  he  had  failed  to 
be  so  at  any  moment  before  he  bronght  the  action,  he 
conld  not  succeed.  [Monahan^  (7.  J, — Is  there  any 
authority  for  this,  that  the  aveiment  of  readiness  and 
willingness  must  be  of  a  continuous  readiness  from 
the  beginning  to  the  time  of  bringing  the  action?] 
That  is  the  meaning  of  it.  If  we  succeeded  in  getting 
a  verdict  before  the  demise  to  Arthur,  on  the  ground 
that  the  plaintiff  was  not  ready  and  willing,  it  would 
be  impossible  to  say  that  Lord  Howth's  acting  on  that 
unwillingness,  and  making  a  demir^e,  revived  the 
cause  of  action.  Cort  v.  Ambergate  Railway  Co, 
(17  Q.  6.  127)  shows  the  meaning  of  this  issue,  was 
the  plaintiff  ready  and  willing,  is,  was  it  the  plaintiff's 
fault  that  the  contract  was  not  performed?  If  we 
oonld  have  said  that  before  the  demise  to  Arthur,  it 
would  be  strange  if  we  conld  not  say  it  now.  If  Lord 
Howth  were  bound  to  give  a  lease  whenever  the  plain- 
tiff chose  to  take  it,  it  would  be  different,  but  that  was 
net  it.  Neither  party  could  sue  without  this  allega- 
tion of  readiness  and  willingness. 

Pailes  (with  him  Serjeant  Armstrong)  for  the  plain- 
tiff.—The  third  defence  is  bad.  If  not,  the  replication 
is  a  good  answer.  The  frame  of  the  first  count  is  nn- 
QsnaL  It  states  a  contract  «which  is  admitted  by  the 
plea,  admitted  to  be  a  subsisting,  unrescinded  con- 
tract at  the  time  of  the  demise  by  Lord  Howth,  and  a 
fact  is  stated  which  shows  it  is  impossible  for  Lor4 
Howth  ever  to  perform  the  contract.  The  traverse 
of  readiness  and  willingness  is  wholly  unavailable 
here.  It  is  in  general  an  argumentative  traverse. 
The  statement  put  in  the  plaint  rendered  it  un- 
necessary to  put  in  readiness  and  willingness  at 
least  from  the  time  of  the  demise  to  Arthur. — 
O'Dell  V.  Pareons  (10  East.  359);  IChriatian. 
j^ Are  you  contending  that  the  averment  of  readi- 
ness and  willingness  in  the  plaint  is  immaterial?] 
Yes.  VVhat  is  the  value  of  it?  Either  it  was  such 
as  to  give  Lord  Howth  a  right  to  rescind  the  contract, 
or  it  could  have  no  operation  whatever.      It  is  not  a 


condition  precedent;  it  is  an  act  concnrrent.  The 
contract  is  subsisting.  The  defence  is,  that  we  were 
not  ready  and  willing  to  do  what?  To  do  what  we 
conld  not  do,  a  concnrrent  act,  because  Lord  Howth 
conld  not  perform  the  contract.  The  only  mode  in 
which  it  could  be  taken  advantage  of  was  this,  to  show 
circumstances  which  entitled  Lord  Howth  to  rescind  the 
contract,  and  that  he  acted  on  the  rescission.  [^Mona" 
Aan,  (7.  J. — Your  argument  is  this — ^y our  declaration 
would  be  good  striking  out  this :  is  the  breach  you  rely  on 
the  making  of  the  lease  to  Arthnr,  or  the  refusal  to 
comply  with  your  request?]  The  refusal  coupled  with 
the  making  of  the  lease.  It  is  stated  in  the  summons 
and  plaint,  ''  yet  the  defendant  did  not,"  Ac  [i/o- 
nahany  C.  /, — If  it  stopped  there  would  it  be  a  good 
count?]  It  would.  IMonahan^  C.  «7.-*It  would 
have  required  the  averment  of  readiness  and  willing- 
ness.] It  would.  The  words,  '^and  demised  the 
said  farm  to  oue  W.  A.,"  whether  taken  technically 
as  a  portion  of  the  breach  or  the  statement  of  a  mate- 
rial fact,  which  makes  it  unnecessary  to  allege  readi- 
ness and  willingness,  the  Court  must  look  at.  This 
b  identical  with  the  pleading  in  O^Deii  v.  Pareons, 
There  the  declaration  contained  an  averment  of  re- 
quest (as  hero  of  readiness  and  willingness),  but  the 
Court  held  that  the  subsequent  statement,  whether 
part  of  the  breach  or  not  rendered  unnecessary  the  pre- 
vious averment  of  request.  Arohbold  and  Lord  Howth 
enter  into  a  contract  Arohbold  is  not  ready  and  willing. 
That  would  give  Lord  Howth  a  right  to  rescind,  bnt 
he  cannot  act  on  it  till  he  has  given  notice  to 
rescind  He  cannot  keep  it  as  a  binding  contract 
over  Archbold,  bnt  must  give  notice  in  such  a 
way  as  to  shield  Arohbold  in  case  he  brought  an 
action  against  him. — Eyre  v.  Spare  (3  Ex.  158). 
[Monakan^  (7.  J» — Supposing  this  summons  and 
plaint  did  not  contain  the  averment  of  the  demise, 
yon  having  averred  you  were  ready  and  willing,  and 
nothing  was  said  to  show  Lord  Howth  had  rescinded 
the  contract,  could  the  defendant  in  that  event  tra- 
verse the  readiness  and  willingness?  and  would  that 
have  been  sustained  by  showing  that  firom  the  begin- 
ning there  had  been  unwillingness  on  your  part,  or 
would  it  be  necessary  to  show  that  at  the  last  moment 
of  bringing  the  action  you  were  not  ready  and  wil- 
ling?] As  long  as  the  contract  is  open,  readiness 
and  willingness  at  any  time  is  sufficient  upon  a  tra- 
verse of  this  nature.  [Monahan^  C.  t/l-r-lf  you  be 
right,  though  there  had  been  an  unreadiness  and  un- 
willingness, and  you  were  ready  a  few  days  be- 
fore you  commenced  your  action,  you  would  succeed 
by  showing  you  were  ready  in  the  last  moment.] 
Yes;  I  have  not  been  able  to  get  any  case  layiufl^  i( 
down.  [Chriatia%  J* — Is  this  it,  that  when  the 
admitted  contract  became  incapable  of  performance,  if 
Lord  Howth  seeks  to  justify  himself  from  performing 
it,  it  is  not  enough  to  allege  that  before  he  did  that 
act  the  plaintiff  was  not  ready  aud  willing,  but  he 
must  go  on  to  show  he  was  so  for  such  a  time? 
Keogh^  J* — Does  not  that  beg  the  question  that  Lord 
Howth  admitted  it  was  a  binding  agreement  until  the 
demise  to  Arthur?]  That  is  admitted  in  the  plead- 
ings. [Monahan^  C.  J* — The  question  is,  whether 
the  meaning  of  the  plea  is  or  is  not  that  the  defen- 
dant pleads  the  non-readiness  as  the  reason,  and  then 
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the  qnestioo  U,  should  it  be  something  that  amoanta 
toresciffiion?]  WUhera  y.  Re^lda  (2  B.  &  Ad. 
882).  Soppoee  the  want  of  readiness  and  willingness 
uDoonted  to  what  wonld  be  a  rescission,  then  that 
oDgbfi  to  be  pleaded  as  a  rescission.  A  contract  once 
BoUisting  most  be  presumed  to  continue  till  the  con- 
trary is  siiown.  [Monahan^  C.  J. — In  the  common 
case  vhere  there  is  a  defanlt  of  readiness  and  willing- 
0638,  it  hss  not  been  nsnal  to  do  more  than  aver  it. 
h  there  any  case  where  the  non  readiness  is  obliged 
to  be  shown  up  to  the  commencement  of  the  action? 
DojoQ  argue  that  non-readiness  and  unwillingness 
wonld  Dot  be  sustuned  unless  Lord  Howth  pleaded  it 
as  a  rescission  of  the  contract,  and  that  you  got  rid 
of  joar  previous  laches  by  tendering  the  lease  the  day 
before  the  aaion?  ChrigUan^  J. — In  the  common 
ease  soppoee  the  defendant  simply  traversed  the  rea- 
diness tod  willingness,  would  it  be  sustained  by  show- 
ing readiness  aad  willigness  the  day  before  the  action, 
althongh  there  was  unreadiness  and  unwillingness  be- 
fore?] Where  there  is  a  subsisting  contract,  the  per- 
formaoce  of  which  can  be  called  for  at  different  times, 
readiness  and  willingness  at  any  one  time  is  sufficient 
on  the  part  of  the  plaintiE  We  must  look  for  the 
terms  of  the  contract  to  find  the  terminus  a  quo.  It 
is  not  stated  in  the  plaint  when  the  lease  was  to  be 
executed.  Therefore,  we  could  only  be  entitled  on 
request,  or  a  reasonable  time  after  request  Suppose 
as  a  fiict  the  demise  was  made  to  Arthur  before  the 
time  when  we  could  be  called  on  to  take  out  this 
lease.  Unreadiness  and  unwillingness  previous  would 
be  no  answer.— PAi//)o<  v.  M'Clure  (5  M.  &  W. 
475)  followed  in  RipUt/  y.  Jd'Clure  (4  Ex.  345). 
it  is  a  question  for  the  jury  whether  the  refusal 
amounts  to  a  rescission.  The  plea  here  should 
hare  averred  that  after  the  request  made  by  Lord 
Bomb  the  pUintiff  was  not  ready  and  willing.  In 
other  words,  it  should  have  put  the  demise  to  Arthur 
sobeeqnent  to  the  alleged  want  of  readiness  and  wil- 
luigness.  As  to  the  replication,  to  know  if  it  be 
good,  we  must  know  in  what  sense  the  plea  is  an  an- 
swer to  the  action.  The  plea  is  no  answer  except  in 
the  sense  of  a  rescission  or  abandonment,  a  new  con- 
tnct,  whether  it  be  called  rescission  or  abandonment  on 
which  Lord  Howth  might  act.  As  to  estoppel— [  CArti^- 
^«,«/ir-ln  the  cases  prior  to  Swuny  v.  Promoter  Assu- 
««»  Co^  the  party  estopped  was  some  third  person, 
Md  not  the  person  a  party  to  the  very  matter  itselfl] 
Here  the  defendant  comes  into  Court  to  take  advan- 
|»ge  of  bis  own  wrong.  IMonahan,  C.  J. — Suppos- 
ing Lord  Howth  pleaded  that  this  contract  was  mu- 
tuOy  rescinded,  I  suppose  it  would  be  a  good  replica- 
tion to  plesd  that  that  was  null  and  void,  having  been 
obtained  by  frand.]  No  one  will  be  allowed  to  take 
advantage  of  his  own  wrong,  or  a  Jbrtiori  of  his 
own  fraud.— -Broom,  289.  The  result  was  to  induce 
the  plaintiff  to  alter  his  position.  The  defendant  is  ea- 
ton)ed  not  merely  from  stating  the  truth,  but  from 
taking  advantage  of  his  own  act  The  replication  is 
P^d  by  way  of  excose.  Since  the  Common  Law 
V^KMdors  Act,  1853,  this  baa  not  received  any  se- 
'ww  attention.  Formerly,  where  the  performance  of 
conditions  precedent  should  be  specifically  excused, 
tbJs  replication  would  have  been  a  departure.  But 
^^<   Because  you  were  obliged  to  state  something 


which  wonld  be  denied,  and  then  you  would  admit 
that,  and  show  something  to  excuse.  Bnt  now  it  is 
only  necessary  to  aver  generally  that  all  conditions  have 
been  performed — s.  ^.  What  is  in  this  replication 
is  comprehended  in  the  general  averment  of  the  plaint. 
Therefore,  if  readiness  and  willingness  were  struck 
out,  the  summons  and  plaint  would  be  consistent 
with  our  not  being  ready  and  willing  at  a  certain  time, 
we  being  excused  from  being  so.  Bnllen  and  Leake  are 
wrong.  There  is  no  departure  because  of  the  gene- 
ral averment  in  the  summons  and  plaint,  which  in- 
cludes the  very  things  in  the  replication.  The  defen- 
dant might  have  ssid  that  a  summons  and  plaint 
without  the  averment  would  be  hard  to  plead  to. 
Then  he  might  apply  to  the  Court  to  set  it  aside.  The 
defence  is  bad.  The  replication  is  good  as  an  estop- 
pel: if  not,  it  is  good  as  an  excuse,  and  is  not  a  de- 
parture. Once  a  contract  is  entered  into,  there  are 
but  four  ways  of  deallDg  with  it — 1.  Accord  and  sa- 
tisfaction. 2.  Eelease.  3.  Mutual  rescission.  4.  Such 
acts  on  the  part  of  one  party  as  entitled  the  other  to  treat 
at  them  as  a  rescission.  The  jury  may  find  such  facts  as 
entitled  Lord  Howth  to  rescind  the  contract,  but  thb 
cannot  be  done  by  such  nice  distinctions  as  are  made 
in  this  traverse  of  readiness  and  wiUingness,  which  is 
consbtent  with  a  momentary  unreadiness  and  unwil- 
lingness. On  the  issue  taken  on  this  defence  it  wonld 
be  impossible  for  Lord  Howth  to  go  into  such  i^ts 
as  would  show  a  lesdssion;  and  if  the  defence  be  not 
a  rescission,  then  the  averment  of  want  of  readiness 
aud  willingness  is  no  answer  to  thb  action,  [ifofio- 
han^  G.  J. — ^Would  the  summons  and  pbint  be  good 
without  the  averment  of  readiness  and  willingness?] 
It  would.  There  is  nothing  in  this  defence  to  show 
the  contract  was  at  end.  Let  it  be  stated  in  the  de- 
fence that  the  plaintiff  absolutely  refused  to  take  out 
the  lease.— Sugden  on  Vendors,!  ith  ed.  260,  261. 

Macdonoght  Q.C.,  in  reply.  —  The  meaning  of 
estoppel  b  proof:  it  is  a  species  of  proof*  I  prove 
matters  |>mia^/&cts.  I  prove  them  conclusively  when 
I  prove  them  by  estoppel  Estoppel  does  not  mean 
the  wild  equitable  doctrine  suggested.  There  is  a 
contract  mutually  binding  to  give  and  to  take  a  lease. 
When  the  contract  b  executory,  the  pbintiff  must 
aver  readiness  and  willmgness.  The  passage  quoted 
from  Sugden  proves  that.  It  b  laid  down  that  per- 
formance of  concurrent  acts  must  be  averred — i  e., 
that  readiness  and  willingness  must  be  averred. 
That  the  plaintiff  was  always  ready  and  willing, 
was  included  in  the  general  averment  of  conditions 
precedent,  and  we  might  have  traversed  it,  but 
the  pleader  was  uncertun,  and  so  he  added  this 
Thb  b  not  a  plea  of  rescisuon.  Bescission  means 
that  the  parties  mutually  and  before  the  breach 
rescinded.  That  b  onr  case  upon  other  plead- 
ings, but  not  upon  thb.  The  argument  on  the  other 
side  admits  that  there  b  no  authority  to  ahow  that 
an  estoppel  b  not  confirmatory  of  the  statement.  Thb 
replication  b  a  departure.  £stoppel  b  ranked  un- 
der the  head  of  evidence  in  Taylor  on  Evidence, 
section  76;  2  Smith's  L.  C,  656,  670,  note.  The 
whole  doctrine  in  reference  to  the  meaning  of  thia 
word  estoppel  in  the  law  and  thb  dass  of  evidence  b 
fully  illustrated  by  the  matters  of  record,  such  as  in 
the  case  of  an  aetion  of  trespass  for  mesne  rates.    In 
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the  oote  a  reference  is  made  to  the  civil  law,  and  in 
page  678  it  is  said,  '*  with  the  role  of  the  civil  law 
res  judicata  pro  veritate^  &a — the  law  generally 
agreed.'*  The  estoppel  mdst  be  confirmatory  of  the 
declaration.  The  second  ground  taken  is  worse  than 
the  other.  Section  66  of  G.  L.  P.  Act  altered  the 
old  rule  as  to  alleging  performance  of  conditions  pre 
cedent.  It  has  given  a  compendious  form.  If  the 
party  has  matter  of  excuse  he  must  still  aver  it.  The 
argument  on  the  other  side  is  this — sirice  we  need 
not  aver  the  conditions  in  detail,  if  there  were  matter  of 
excuse  it  is  involved  in  the  declaration.  Averment 
ef  performance  can  never  imply  that  tho  conditions 
were  not  performed,  but  the  party  had  an  excuse 
(BuUen  &  Leake,  125.  note).  The  G.  L.  P.  Act  has 
not  altered  the  principles  of  pleading.  Unless  this  be 
an  estoppel,  it  is  a  departure — and  it  is  a  departure, 
not  only  on  the  ground  I  have  mentioned,  bnt  because 
it  converts  contract  into  a  tort.  In  Sweeny  v.  Pro- 
moter Insurance  Compdny  the  party  says — ^I  will 
prove  it,  not  against  the  world,  but  against  yon,  be- 
cause yon  led  me  to  believe  this.  Why  did  the  plain- 
tiff not  omit  the  statement  of  the  readiness  and 
willingness?  It  would  have  been  a  strange  plaint 
that  said  all  the  conditions  were  performed  but  readi- 
ness and  willingness.  We  are  told  now  it  is  super- 
fluous. There  is  no-  precedent  for  such  a  a  pleading 
as  would  otttC  the  averment  It  is  suggested  that 
there  would  be  difficulty  at  the  trial  It  is  said, 
suppose  a  man  had  refused,  and  wav  afterwards  ready 
and  willing.  If  the  plaintiff  had  gone  awsy,  and  after- 
wards, within  a  reasonable  time,  hitstened  to  the  office 
of  the  agent,  it  wotrid  be  for  the  jory  to  say  if  he  «ra« 
ready  and  willing. ^^orae^A  y.  RuueU  (I  El.  &  £1. 

889.) 

Cur.  adv.  mU. 


Nop.  22fu2.— Honahan,  CJ.—lhh  &nt  comtt  set 
out  the  cause  of  action,  which  was  in  substance  as  fol- 
lows:— That  the  defendant  agreed  to  let,  and  the 
plaintiff  agreed  to  tdte,  certain  premises,  for  a  term* 
of  twenty-one  years,  and  went  on  to  aver  that  the 
plaintiff  was  always  ready  and  willing  to  perform  his 
part  of  the  contract^-thatall  conditions  were  performed, 
all  times  had  elapsed,  and  all  things  had  been  done,  dsa 
Breach — that  the  defendant,  disregarding  his  promises, 
did  not  perform  this  agreement,  but,  on  thb  contrary, 
ejected  the  plaintiff,  and  demised  the  land  to  a  person 
named  WiUiam  Arthur.  Theseooud,  third,  and  fourth 
counts  were  framed*  in  case,  stating  that  the  defen- 
dant. Lord  Howth,  concealed  the  existence  of  the 
contract,  and- alleged  that,<  owing  to  such  fraudulent 
concealment,  tho  •  plaintiff  suffered  damage.    The  third* 
plea  to  the  fifst  c6nht7  traversed  the  readiness  and 
willingnessof  the  plaintiff' to  perform  his  part  of  the 
contract.    To  that  plea  the  plaintiff  repliedahat  the 
defend;Ant  onght  not  to  be  allowed  to  plead  that  the 
plaintiff  was  not  ready  and  willing  to  perform  the  con- 
tract, because  his  nor  being  ready  and  willing  so  to 
do  aroto  from  his  ignbrance  of  the  agreement,  as  set 
forth  in  the  second;  third,  and  fourth  oouhtk.     A  great 
pordon  of  the  plaintiff's  argument  was  that  the  aver- 
ment of  readiness  and  willingness  was  unnecessary, 
and  therefore  was  not  traversable,  so  as  to  make  it 
a  bar.  .  TJ»  law  on  this  .patt  of  thr  caae'  ir  quita 


elementary.  If  a  contract  require  the  performance  of 
certain  material  acts,  then  either  party  suing  must 
allege  that  he  was  ready  and  willing  to  perform  his 
part  of  the  contract  Tho  bringirig  of  the  action  may 
be  considered  as  a  readiness  or  willingness  on  the  part 
of  the  plaintiff,  becatise  the  action  is  brought  in  con- 
sequence Of  the  default  of  the  defendant  in  the  per- 
formance of  his  part  of  such  contract.  The  meaning 
is,  before  yon  refhsed,  I  was  ready  and  willing,  and 
you  having  refused,  I  have  a  right  to  maintain  the 
action ;  but  there  being  an  aHegation  that  the  defen- 
dant leased  to  another  person,  and  disabled  himself 
from  performance  of  his  agreement,  the  plaintiff  need 
not  aver  his  readiness  and  wiHingness  to  perform  hia 
part.  If  the  opposite  party  put  it  out  of  your  power 
to  perform  the  conditions,  you  need  not  go  out  of  your 
way  so  to  do;  because  the  refusal  to  perform  the 
agreement  is  the  substantial  cause  of  action ;  therefore 
the  allegation  of  readiness  and  wiinogness  is  a  sub- 
stantial allegation  which  the  opposite  party  is  at  liberty 
td  traverse.  Sergeant  Armstrong  argued  that  the 
words  wore  too  precise  and  the  traverso  too  narrow. 
I  agree  with  him,  if  the  meaning  of  the  issue  to  be 
tried  thereon  was  that  attributed  thereto  by  him. 
The  meaning  of  it  is,  that  there  must  have  been  on 
the  part  of  the  person  suing  a  present  readiness  and 
willingness'  to  perform  the  contract.  In  Coughlan  v. 
Ambergate,  (17  Q.  B.  127)  the  transaction  was  simi- 
lar to  the  present.  It  was'  held  there  that  the 
meaning  of  the  allegation  of  readiness  and  willingness 
on  the  part  of  the  pWutiff  was,  that  there  is  a  readi- 
ness and  willii^gness,  and  present  ability  on  his  part* 
if  the  defendant  would  perform  his.  Therefore  we 
are  of  opinion  that  the  question  at  the  trial  will  be, 
whose  fault  was  the  non-completion  of  the  contract, 
and  was  such  without  the  default  of  the  plaintiff? 
I  am  of  opinion  that  the  traverso  is  a  good  ono. 
The  second  question  is,  is  that  traverse  answered  by 
the  replication  in  the  form  of  an  estoppel?  No  case 
of  estoppel  was  cited  in  the  argument  similar  to  this. 
The  only  point  rawed  in  the  argument  was  that  it  is 
a  general  rule  of  law  that  no  person  can  take  advan- 
tage of  his  own  Wrong.  That  is  quite  true;  but  the 
other  counts  of  the  declaration  raise  the  very  question, 
and  it  wou^d  be  a  very  strange  opinion  to  hold  that 
the  argument  fVom  estoppel  applied  to  this  case. 

Ghbistian,  J. — I  concur  with  the  Lord  Ghief  Justice 
in  holding  that  the  matter  of  the  replication  is  not  an 
estoppel  to  conclude  the  defendant  from  traversing 
the  count  in  the  summons  and  plaint.  It  follows, 
from  the  judgment  already  pronounced,  that  on  the 
trial'  of  the  iasde  the  judge  should  direct  the  jury  that 
the  questibn  for  thfem  to  determine  will  be  whether 
the  plaintiff  was  guilty  of  such  substantial  default 
thkt  the  defendant  was  entitled  to  rescind  the  contract, 
atld  that  if  they  be  of  opinion  that  such  arose  from 
thd  ihisdondiict  bf  the  defendant,  they  would  be  bound 
td  fiiid  for  the  plaintiff.  It  is'  not  necessary  to  con- 
sidei*  whether  the  replicatito  is  open  to  the  objection 
ofdei>i^ar^. 


J^urri"  aikiwed. 
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Davsok  o.  Coleman— i^ov.  %  1864. 

Cotis^Common  Law  Procedure  Act,  1856,  s,  97 — 
Meaning  ofpUdnHff'^a  residence. 

The  plaintiffs  in  an  action  brought  to  recover  the  sum 
of  £66  2s.,  the  rent  of  a  mill  situate  in  the  Eofit 
Biding  of  the  county  of  Cork,  recovered  the.  sum  of 
£1  IBs,  Sd,  The  defendant  resided  within  the  East 
Biding  of  the  county  of  Cork.  The  plaint\f,  who 
was  the  Clerk  oj  Appearances  and  Writs  in  the  Court 
of  Chancery^  resided  for  the  greater  part  of  the 
year  in  Pembroke  place^  Dublin,  but  had  a  residence 
within  the  East  Biding  of  the  county  of  Cork  to 
which  he  resorted  in  the  long  vacation.  Upon  ap- 
peal from  the  decision  of  the  taxing  mastery  Held, 

.  that  the  plaintif  was  entitled  to  half  costfi.  Moffatt 
V.  MTenian  (6  /r.  Jur.  ill)  followed. 

J.  D.  Eohinson  (with  him  Heron,  Q.G.,)  for  the  de- 
feodant  in  this  case,  moved  that  in  accordance  with 
the  97 tb  section  of  the  Common  Law  Procedure  Act, 
1856,  the  taxing  master  do  review  his  taxation  of  the 
plaintiff's  costs  in  this  cause,  and  that  the  plaintiff  be 
disallowed  all  costs  incurred  in  this  action,  on  the 
ground  that  before  and  at  the  time  of  the  commence- 
ment of  thb  action,  both  the  plaintiff  and  the  defen- 
dant resided,  and  still  reside,  within  the  East  Riding  of 
the  Coontj  of  Cork,  and  within  the  jurisdiction  of  the 
Assistant-  Barrister  of  that  Riding,  and  that  pending 
such  review  execution  of  the  writ  of  fi,  fa,  issued  by 
the  plaintiff,  and  directed  to  the  sheriff  of  the  county 
of  the  city  of  Cork  for  recovery  of  the  amount  of  said 
costs  as  taxed  and  cei*tified,  be  stayed,  or  in  case  the 
amount  of  said  writ  had  been  already  levied,  then  that 
said  sherifl^  or  the  pluntlff  (if  the  amount  had  been 
paid  over  to  him)  do  bring  in  and  lodge  with  the 
proper  officer  of  this  honourable  Court  to  the  credit 
of  thb  caose,  so  much  of  the  suin  so  levied  as  may  be 
eqnal  to  the  amount  of  said  costs.  The  motion  nad 
been  made  before  O^Brien,  J.,  in  Chamber,  whp  di- 
rected It  to  stand  over  for  the  consideration  of  the 
fnll  Court.  The  action  was  brought  for  the  re- 
covery of  an  alleged  arrear  of  rent  of  a  mill, 
situate  at  Millfield  in  the  Countjp  of  Cork,  and 
the  plaintiff  obtained  a  verdict  for  £1  18s,  8d.  The 
defendant's  affidavit  stated  that  the  cause  of  action 
stated  in  the  writ  of  summons  and  plaint  in  this  cause 
was  wholly  within  the  jurisdiction  of  the  Assistant*  Bar- 
rister of  the  East  Riding  of  the  County  of  Cork,  and 
Ihat  before  and  at  the  time  of  the  commencement  of 
this  action,  both  the  plaintiff  and  this  deponent  re- 
sided, and  still  reside,  within  that  Riding.  That  the 
plaintiff  claimed  in  this  action  the  sum  of  £66  2s., 
but  that  at  the  trUI,  which  took  place  at  the  last 
assises  for  the  County  of  Cork,*  he  obtained  a  verdiet 
for  only  Jgl  Ids.  8d.  That  for  the  past  three  years 
at  least  plaintiff  has  had,  and  still  has,  a. residence  at 
BeilevieWy  near  the  town  of  Mallow  in  said  Connty 
of  Cork,  and  that  plaintiff  has  spent  from  fonr  to  five 
months  bf  each  of  said  three  years  at  his  said  resi- 
dence at  Belleview  aforesaid.  That  the  taxing  mas- 
ter, on  referring  to  the  summons  and  plaint  in  this 
cause,  wherein  plaintiff's  residence  is  stated  to  be  at 
Pembroke- place  in  (he  County  of  Dublin^  tailed  an^ 


certified  said  costs,  allowing  plaintiff  half  costs  unde^ 
the  Common  Law  Procedure  Amendment  Act,  18531 
The  plaintiff's  affidavit  stated  that  hb  fixed  and  per- 
mancnt  residence  is  now  and  for  upwards  of  tliirty-six 
years  last  past  has  been  in  the  neighbourhood  of  the 
city  of  Dublin,  where  this  deponent  is  obliged  to  reskle, 
holding,  as  he  does,  the  office  of  Clerk  of  Appearances 
and  Writs  of  her  Majesty's  High  Coart  of  Chancery 
in  Ireland.  That  for  upwards  of  twenty  years  Isst 
past,  this  deponent's  fixed  and  permanent  residence 
has  been  and  still  is,  at  No.  30  Pembroke-place  in  the 
county  of  Dublin,  where,  and  not  in  Bellenew,  as. 
stated,  deponent  was  resi.dent  on  the  30th  day  of  May 
last,  being  the  date  of  bsn^  of  the  summons  and 
plaint  in  thb  cause,  and  up  to  thq  month  of  July  fol- 
lowing. That  he  admits  that  he  has  a  house  at  Belle- 
view,  near  Mallow,  within  the  Civil  Bill  jurisdiction  of 
the  Chairman  of  the  East  Riding  of  the  County  of  Cork, 
within  which  jurisdiction  said  defendant  resides,  but 
that  such  is  not  deponent's  general  or  asual  residence, 
inasmuch  as  he  resorts  to  it  only  during  a  short  period 
of  the  year  in  the  long  vacation,  from  July  to  Octo- 
ber, when  relieved  from  the  pressure  of  hb  office  ba- 
siness  in  Dublin,  and  that  on  deponent's  return  to 
Dublin  in  each  year  the  said,  bouse  at  Bellevbw  b 
locked  up,  and  the  furniture  therein  stowed  away,  no 
one  residmg  in  it,  not  even  a  servant  in  charge,  the 
place  being  left  in  the  care  of  the  lodge  keeper  and 
gardener.  Bail^  y.  Bryant  (1  £1.  &  £1.  340)  b  an 
authority  on  what  is  a  residence,  Davy  t.  Hastings 
(10  Ir.  C.  L.  R.  App.  24)  was  decided  in  this  Court. 
Butler  V.  Alberwhite  (6  C.B., N.S.,  740,)  decided  npoa 
a  section  of  the  County  Courts  Act,  refused  to  follow 
Bailey  v.  Bryant^  but  the  words  *'  at  the  time  of  ac- 
tion brought"  are  not  in  Baileys,  Bryant.  {Monahan, 
CJm — Your  argument  must  be,  that  a  man  may  have 
two  or  four  residences,  and  that  the  Jurisdiction  of  any 
Civil  Bill  Court  in  which  one  of  them  is  may  attach.] 
Yes.  The  case  which  appears  hostile  b  Moffati  v. 
M'Teman  (6  Ir.  Jur.  177).  The  Chief  Bai<on,  in 
giving  judgment,  held  that  residence  meant  usual  re- 
sidence, the  place,  where  the  person  stopped  most  of 
the  year.  That  wa9  decided  on  a  section  which  b 
almost  re-enacted.  The  mischief  of  which  the  Chief 
Baron  speaks  could  not  happen  here.  The  Court  will 
exercbe  an  independent  jurisdiction.  The  present 
Civil  Bill  Act  goes  further  than  the  old  one,  becanse 

it  includes  the  offices,  &c.     IMonahan^  C,  J. As  I 

understand,  the  Chief.  Baron  acted  on  analogy,  bat 
upon  the  Act  which  b  similar  to  this.  The  decbion 
of  a  oo-ordina,te  Court  is  not  binding  in  an  interlocci- 
tory  matter,  i^.  in  one  which  b  put  on  the  record, 
but  you  want  us  to  overrule  that  decbion.  The  qaes* 
tion  b  if  the  tm^e.  coAstruction .  of  that  Act  contem* 
plates  a  person  having  one  residence,  and  if  so,  of 
course  it  follows  that  the  principal  residence  b  meant, 
which  would  be  Dublin  here.] 

Walters  and  Serjeant  Sullivan  contra.— Thb  case 
is  closed  by  authority  in  every  part.  In  the  Civil 
Bill  Act,  14  &  15  Vic^  the  essential  words  in  s.  40  aro 
the  same.  That  section  has  been  the  subject  of  con* 
sideration  in  thb  court*  Davy  v«  Hastmgs  was  twice 
argned;  and  Mom^hao,  C.Ji  says,  «*  We  do.  not  en- 
tertain any  doubt  as  to  the  present  case,''  ^.  lAf4>' 
nafianf  C/.— We  decided  that  if  the  party  haven 
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place  of  bndnesd,  though  his  principal  residence  be 
elsewhere,  ^e  most  sue  in  the  Civil  Bill  Court.]  The 
gix>and  the  Coart  went  on  in  Davy  v.  Hastings  was, 
that  the  words  being  almost  the  same  as  those  in  sec- 
tion 40,  the  section  was  enacted  in  the  same  spirit. 
In  BfOler  ▼.  Corcoran  (7  In  C.  L.  R*276),  Greene,  B. 
decided  thai  it  was  also  to  be  read  with  the  65th  sec- 
tion. Taking  the  40th  section  with  the  65th  and 
the  69th,  the  residence  must  be  the  nsnal  residence. 
[Monahan^  C.t/L-^How  does  it  follow  from  that  that 
a  pUuntiff  who  had  a  residence  in  both  places  is  at 
libiDTtj  to  choose  whether  he  will  sne  in  a  soperior 
court  or  not?]  Butler  v.  Corcoran  decides  it  is  to 
be  constmed  by  the  69th  section.  That  and  the 
65  th  show  it  is  the  nsaal  residence.  [Monahany 
GJ". — To  give  jurisdiction  to  suis  a  defendant  it  must 
be  his  nsnal  residence;  but  does  it  follow  that  a 
plaintiff  is  to  be  disallowed  his  costs?]  If  the  69th 
section  means  the  nsnal  residence  then  the  97th  does. 
In  Moffatt  V.  M'Teman  the  Chief  Baron  says,  ''  True 
it  is  that  the  person  may  have  many  residences,  but 
it  is  impossible  he  could  have  more  than  one  nsual  re- 
sidence.'^  That  case  is  the  same  as  this,  and  unless  the 
Court  overrule  that  they  cannot  decide  this  against 
OS.  Bailey  v.  Bryant  was  decided  in  1858.  Sutler 
y.  AlherwhiU  is  a  distinct  authority  the  other  way. 
The  words  of  the  two  acts,  the  London  Small  Debts 
Act  and  the  County  Courts  Act,  are  the  same, 
though  a  distinction  has  been  attempted  to  be  talEen. 
*'  At  the  time  of  action  brought  *'  refers  to  the  defen- 
dant's residence  not  the  plaintiff's,  as  is  sought  to  be 
made  out.  The  judgment  in  BaiUy  v.  Bryant  \a  only 
three  lines  in  length,  and  is  erroneous.  Cockbnrn, 
C. J.  says,  *^  We  find  ourselves  compelled  to  arrive  at 
a  different  conclusion." — 29  L.  J.  k.  8.  Q.  B.  70. 
[J/onoAan,  C.J. — It  is  impossible  to  distinguish 
MoffaU  V.  M'TemarL]  The  reporter's  note  to  Bi;yan< 
V.  Bailey  shows  it  b  not  law.  Can  a  man  who  has 
a  shooting  lodge  in  the  country,  and  goes  to  it  in  the 
autumn,  be  said  to  reside  there? 

Heron^  Q.C.— It  is  hard  to  reconcile  all  the  cases. 
The  words  of  section  07  are  negative  depriving  the 
plaintiff  of  his  costs.  In  the  English  cases  the  words 
are  affirmative,  giving  him  his  costs  in  certain  cases. 
In  MoffaU  V.  M'Ternan  the  reason  given  by  the  Chief 
Baron  cannot  be  supported.  He  says,  **  If  the  con- 
Btruction  contended  for  be  the  trne  one,  it  might  hap- 
pen that  a  party  might  be  sued  in  thirty-two  different 
jurisdictions."  IMonahant  CJ". — So  he  might,  be- 
cause he  might  have  sporting  residences  in  thirty-two 
counties.  All  that  is  necessary  is  in  reference  to  the 
residence,  not  that  the  cause  of  action  arose  within 
the  jurisdiction;  and  the  Thief  Baron  says  that  a 
man  might  be  sued  in  all  those  different  counties 
where  he  had  a  sporting  residence.]  Butler  v.  Cor- 
coran  is  the  decision  of  Graene,  B.,  sitting  alone;  it 
is  merely  the  expression  of  an  opinion  which  was  not 
necessary  to  the  case  before  him.  If  there  be  a  se- 
ries of  sections  in  pari  materia^  they  must  be  con- 
strued together.  But  this  Civil  Bill  Act  is  an  Act  in 
negative  words,  depriving  of  costs;  and  if  the  pUin- 
tiff  here  resideid  within  the  jurisdiction,  he  should  be 
disentitled  to  costs,  notwithstanding  MoffaU  v.  M'Ter- 
fioit.  The  action  is  for  the  rent  of  a  mill  The  de- 
fendant has  a  residence  in  the  jurisdiction  out  of  wluch 


he  is  rated  as  an  oocnpant,  and  for  some  portion  of 
the  year  he  actually  lives  there.  He  resides  there, 
irrespective  of  Butler  v.  Corcoran,  which  only  refers 
to  tbe  residence  of  a  defendant  ander  the  Civil  Bill 
Act.  Tbe -English  authorities  are  all  in  our  aid,  be- 
cause the  words  in  the  English  Act  are  affirmative,  in 
ours  they  are  negative.  {Monahan,  C.  J. — The 
question  is,  if  we  should  overrule  or  follow  MoffaU  v. 
M'Temafu  It  is  a  serions  question.  The  policy  of 
the  Act  may  be  to  lead  parties  to  sue  In  the  inferior 
courts.]  IKeogh^  J. — Would  you  say  the  words 
''have  a  residence"  are  the  same  as  ** reside? "j 
Yes.  [^Keogh,  J, — Becan^  many  men  have  resi- 
dences in  counties  of  IreUnd  into  which  they  never 
enter.]— Rogers  on  Elections.  What  is  the  nse  here 
of  the  English  cases,  one  of  which  overmles  the 
other?  [^Monahan,  CJ'. — In  a  motion  of  this  kind 
in  which  there  is  no  appeal,  we  are  bound  to  respect 
the  decision  of  the  Court  of  Exchequer,  unless  we 
seriously  thinlc  they  were  wrong.]  This  very  serioosly 
affects  the  cases  on  circuit.  MoffaU  v.  M^Ternan 
appears  to  have  been  the  first  decision,  and  is  of  date 
1854.  {^Monahan^  C.J. — But  it  has  been  acted  oik 
ever  since;  and,  no  doubt,  Mr.  CoUes  acted  on  it  in 
this  case.]  The  rule  of  construction  of  sections  in  the 
same  Act  ought  to  be  different  from  that  which  holds 
when  the  sections  are  not  in  the  same  Act  We 
have  an  independent  section,  And  MoffaU  v.  M'Teman 
ought  not  to  be  held  to  apply. 

Cur.  adv.  vuU. 

N'ov.  22. — MoNAHAN,  C.J. — The  case  is  concluded 
by  authority,  because  MoffaU  v.  M^Teman  is  an  an- 
thority  in  point,  and  we  know  the  facts  in  that  case  to 
be  as  they  are  represented.  Mofiatt's  nsual  residence 
was  in  Talbot- street,  where  he  resided  nine  months 
in  the  year.  He  had  a  residence  in  Sligo,  which  he 
occupied  for  the  other  three  months.  The  Court  of 
Exchequer  with  some  difficulty  held  that  it  was  tbe 
same  as  if  he  was  a  defendant,  and  that  Sligo  was 
not  his  usual  residence,  and  that  Dublin  was,  and  that 
he  was  entitled  to  half  costs.  There  could  be  no  ap- 
peal from  that  decision,  nor  would  there  be  from  this 
which  we  are  going  to  make,  and  therefore  we  would 
not  be  bound  to  follow  it  if  we  thought  it  wrong,  but 
we  will  follow  it — it  has  not  been  questioned  for  so 
many  years.    This  motion  must  be  refused  with  costs. 

Motion  refiuecL 


Fleiono  v.  Greene. — Nov*  15»  16|  1864. 

Bond  to  secure  interest  payable  upon  morfgage  debt-^ 
Construction  of  condition — Latent  axnbiguUy'^Ad' 
missibility  qf  evidence. 

By  indenture  of  mortgage  of  September  1,  1847,  i€- 
tween  A.  and  B.  of  the  first  part^  C.  and  D.  of  the 
second  part^  and  E.  of  the  third  part^  A.  and  B» 
conveyed  certain  lands  to  E.  in  consideration  of  a 
loan  of  £2,000.  The  mortgage  contained  cove- 
nants  on  the  part  of  A,  and  B.  to  repay  the  loan, 
and  recited  a  cdlkiend  bond  executed  by  them^  and 
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d»  noted  a  hand  executed  hy  C*  and  D.  to  secure 
^payment  of  the  interest  on  the  principal  sum. 
In  the  latter  hond^  whidi  was  of  even  date  with  the 
mortgage^  the  personal  covenants  in  the  mortgage 
were  not  redted^  nor  the  collateral  hondexec»ded  by 
A,  and  B.,  hut  the  loan  and  conveyance  were  re- 
tited,  and  the  bond  proceeded  in  these  termSy 
**  Whereas  C.  and  D.  agreed  to  secure  the  punctual 
payment  of  the  interest  thereon^  so  long  as  the  said 
«Mi  of  jS2,000  shall  remain  outstanding,  Now^ 
thi  condition,  ^c,  iff,  that  if  C.  and  D.,  ^c,  do 
andshally  so  long  as  the  said  principal  sum  of 
£2,000  sterling^  or  any  part  thereof,  shall  be  per- 
miUed  to  remain  upon  the  said  security ,  pay  intS" 
re^for  the  said  sum  of  £2,000,  then  the  forego* 
ingohUgation  to  be  void^^*  ire  A,  subsequently 
fieda petition  in  the  Incumbered  Estates  Court  to  sdl 
the  lands  assigned  to  E.  and  on  being  sold  they 
proved  insufficient  to  pay  E,  the  princ^MxL  An 
action  having  been  brought  by  E*  against  C.  and 
D.  to  recover  the  interest  due.  Held — 1.  That 
there  was  not  a  latent  ambiguity  in  the  bond  which 
wndd  render  evidence  admissible  to  explain  it.  2. 
not  0.  and  D.  were  liable, 

CkUerton^  Q.C,  (with  him  Falkiner)  showed  cause 
igtiost  a  conditional  order  to  torn  the  verdict  for  the 
pluDtiff  into  a  Tcrdict  for  the  defendant,  or  set  it  aside 
oa  the  groond  of  rejection  of  evidence  which  should 
hire  been  received.  The  action  had  been  tried  before 
Mooabao,  G^.*  and  resulted  in  a  verdict  for  the  plain- 
tiff for  £174  5s.  A  mortgage  of  date  1847,  between 
W.  H.  Greene  and  his  son  of  first  part,  Hugh  Greene 
ud  Godfrej  Greene  of  second  part,  and  plaintiff  of 
third  part,  recites  that  W.  H.  Greene  and  W.  W.  H. 
Greene  have  applied  to  Fleming  for  £2,000,  to  be 
Beeared  by  mortgage  as  therein  expressed,  and  by 
bond  with  warrant  of  attorney  for  payment  of  £2,000. 
It  recites  the  collateral  bond  for  £2,000,  which  is  not 
the  nibject  here,  aiid  then  proceeds  to  the  bond,  the  sub- 
ject of  this  action,  which  is  as  follows—**  Ist  Septem- 
ber, 1847.  Know  all  men  by  these  presents,  that  we, 
Hogh  Greene  of  Samm,  in  the  County  of  Waterford, 
«ad  Godfrey  Greene  of  Sion  in  the  County  of  Eil- 
kenoy,  Esquires,  are  held  and  firmly  bound  unto  Ar- 
thor  Smith  Fleming  of  Greenville,  in  the  County  of 
Kilkenny,  Esq.,  in  the  penal  sum  of  £2,000  good  and 
UirM  money,  &c.  Whereas  by  indenture  bearing 
equl  date  herewith,  made  between  W.  H.  Greene,  of 
Stram  House,  in  the  County  of  Kilkenny,  esquire, 
tad  W.  W.  Hastings  Greene,  esquire,  his  eldest  son, 
of  the  first  part,  the  above  bounden  Hugh  Greene  and 
Godfrey  Geeene  of  the  second  part,  and  the  said  A.  S. 
Fleming  of  the  third  part,  in  consideration  of  the  sum 
or£2|000  sterling  to  the  said  W.  H.  Greene  and  W 
W.  H.  Greene,  lent  and  advanced  by  the  said  A. 
Smith  Fleming  at  or  immediately  before  the  sealing 
thereof,  they,  the  said  W.  H.  Greene  and  W.  W.  H. 
Gieeae,  according  to  their  respective  estates  and  inte- 
rest tberuin  granted,  &c,  unto  the  said  A.  S.  Fleming 
(in  his  actoal  possesion,  &c),  and  to  his  heirs  all  that 
ud  those  the  towns  and  lands  of  Danganspody,  Upper 
ud  Lower,  and  Ballydare,  together  with  all  mes- 
nages,  &c,t  situate  in  the  barony  of  Iverk  and  County 
of  ffiUmiif,  with  ilM  ^purtenancesy  to  hold  to  the 


said  A.  S.  Fleming,  his  executors,  administrators,  and 
assigns,  for  and  dariug  the  natural  life  and  lives  of 
the  cestui  que  vies  in  being  in  the  last  renewal  of  the 
thereiin-before  recited  lease  under  which  said  lands  are 
held,  and  the  survivors  and  survivor  of  them,  and  for 
and  during  the  life  and  lives  of  all  and  ewerj  such 
person  and  persons  as  should  from  thenceforth  for 
ever  thereafter  be  added,  &c^  subject  to  the  proviso 
for  redemption  of  the  said  premises  thereinafter  con* 
tained,  and  whereas  on  the  treaty  for  the  said  loan  the 
above  bounden  Hugh  Greene  and  Godfrey  Greene 
agreed  to  secure  the  punctual  payment  of  the  interest 
thereon,  so  long  as  the  said  sum  of  £2,000  shall  rs- 
main  outstanding.    Now,  the  condition  of  the  forego^ 
ing  obligation  is  such,  that  if  the  above  bonndea 
Hugh  Greene  and  Godfrey  Greene,  their  heu^  ezecn- 
tors  or  administrators,  or  some  other  person  or  persons* 
on  behalf  of  them,  or  some  of  them,  do  and  shall  so 
long  as  the  said  principal  sum  of  £2,000  sterling^  or 
any  pari  thereof^  shall  be  permitted  to  remain  upon 
the  said  security^  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  A.  S.  Fleming,  his  executors,  ad- 
ministrators, and  assigns,  interest  for  the  said  sum.  of 
Jg2,000  sterling,  after  the  date  and  on  the  gale  days, 
and  according  to  the  provisions  of  said  recited  indenture 
of  mortgage,  of  equal  date  therewith,  then  the  fore- 
going obligation  to  be  null  and  void,  otherwise  to  re- 
main in  full  force  and  effect  in  kw."      We  say  that 
"  the  said  security  "  means  both  the  mortgage  and  the 
collateral  bond.     The  defendant's  counsel  say  it  means 
the  mortgage  only.      There  is  a  proviso  in  the  mort- 
gage for  not  calling  in  the  money  for  ^ve  years,  pro- 
vided the  interest  is  paid.  The  sureties  bond,  guaran- 
teeing the  payment  of  the  interest,  is  of  the  same 
date  as  the  mortgage.     It  does  not  recite  the  mort- 
gagors'   bond.    The  sureties  are  themselves  parties 
to  the  mortgage,  and  executed  it.      They  were  made 
parties  to  it  solely  for  the  purpose  of  showing  that  the 
recital  was  to  form  a  portion  of  it.     The  senior  mort- 
gagor, W.  H.  Greene,  presented  a  petition  to  the  In- 
cumbered Estates  Court,  as  owner  and  petitioner,  to  sell. 
An  order  was  made  to  sell,  and  under  that  order  a 
sale  took  phice.    The  lands  were  insufficient  to  pay 
the  debts,  and  there  was  no  sum  to  pay  Fleming.  The 
mortgage,  therefore  is  not  outstanding  on  the  lands. 
But  there  are  personal  engagements.     [CAmttan,  •/. 
^-Tliat  comes  to  this  very  much,  that  ,the  sureties' 
bond  was  to  be  binding  so  long  as  it  was  not  wanted.] 
So  far  as  we  were  concerned  we  had  allowed  the 
money  to  remain  on  the  security.    We  showed  that 
at  the  trial     [Christian^  J.'-^You.  might  contend, 
going  to  verbal  nicety,  that  even  on  their  showing  the 
words  are  not  ^*  remain,"  but  **  be  permitted  to  re- 
main," and  so  it  is,  the  proceeding  having  been  in  in* 
vitum.']    The  defendants'  counsel  contended  at  the 
trial  that  he  was  entitled  to  go  into  parol  evidence, 
that  the  words  of  the  condition  of  the  bond  were 
ambiguous.     He  proposed  to  prove  that  the  defen- 
dant and  his  co-snrety  had  agreed  to  secure  only  so 
long  as  the  lands  were  unsold  or  the  money  remamed 
on  their  security;  that  there  never  was  any  agreement 
that  they  were  to  .secure  beyond  the  time  mentioned. 
He  offered  to  prove  this  by  documents,  and  the  evi- 
dence of  the  professional  man. who. was  employed. 
Bat  this  is  a  matter  of  construction,  appearing  withia 
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the  foar  corners  of  the  instrament.  Newenham  7.  Smith 
was  ci(ed,  trot  had  no  reference.  Also  Sirtei  v.  Lee  (3 
Man.  a)id  Gr.,  452);  and  the  case  in  16  Q.B.  69). 

Setyeant  SulHvan^  and  Exham,  Q.O.,  in  support 
of  the  nile.  The  Jbond  is  not  a  common  and  ordinary 
one.  If  a  mortgagee  wants  some  extra  seenrity,  he 
will  ask  for  it  for  payment  of  the  principal  as  well 
as  the  interest.  A  mortgage  may  be  ezecnted 
without  any  personal  covenants;  but  there  may  be 
other  secnrities,  vis.,  a  personal  coyenant  on  the  part 
of  the  moitgagor,  or  secnrities.  The  Greenes  are  re- 
spectively tenant  for  life  and  tenant  in  tail  What 
the  mortgagee  wanted  was  to  get  some  additional  se- 
enrity for  the  payment  of  the  interest,  it  being  evident 
that  he  tboaght  the  land  safficient  seenrity.  We 
offered  evidence  to  prove  the  proposal  for  the  loan,  to 
show  what  was  the  negotiation,  and  in  what  it  resnlted. 
[^Chrielian,  J, — I  believe  the  rule  is  that  evidence 
may  be  given  to  enable  the  Goart  to  be  put  in  the 
position  the  parties  were  in  when  the  negotiation  was 
entered  into;  but  that  evidence  is  not  receivable  as  to 
the  negotiation  itself.}  The  father  and  son  wore  both 
to  join  in  bonds  for  payment  of  both  principal  and 
interest,  and  judgments  were  entered  on  them.  If  the 
security  the  defendants  were  called  on  to  givo  was 
collaUral  with  all  the  securities,  the  argument  would 
be  intelligible,  but  the  bond  recites  the  mortgage 
proper  only  and  nothing  else.  There  is  nothing 
said  of  the  collateral  judgment  There  may  be 
a  mortgage  in  which  there  is  not  a  covenant:  if 
a  party  thinks  lands  are  of  ample  value.  The 
lease  has  not  been  permitted  to  be  outstandmg, 
because  a  Court  of  compet<>nt  jurisdiction  sold  the 
lands.  IBaU,  J. — The  moving  party  in  the  sale  was 
the  mortgagor.]  Suppose  the  mortgagee  had  filed  a 
petition  to  sell  in  Chancery.  There  is  nothing  men- 
tioned in  the  bond  as  to  covenants  in  the  naortgage, 
and  what  is  not  in  the  condition  cannot  be  imported 
into  it.  If  there  be  ambiguity,  we  are  at  liberty 
to  give  evidence  of  what  took  place  prior  to  the 
negoaation.  The  life  estate  is  pledged  for  three 
times,  suppose,  its  value.  No  man  would  lend  money 
on  that.  But  he  knows  if  the  inheritanee  is  pledged, 
he  has  ample  seourisy^  and  ic  the  meantime  aliunde^ 
he  wanU  security  for  payment  of  the  interest  Per- 
sonally the  son  was  not  worth  a  shilling.   IMonahan, 

0.  J. I  think  yon  would  have  to  go  to  the  other  • 

iHde  of  the  hall.]  IChrietian,  J.— Have  yon  any  au- 
thority that  if  yon  had  snch  a  document  yon  could 
produce  it  ?]  Because  of  the  ambiguity  in  the  instnt- 
ment.  (Chrinlian,  J.-.The  ambiguity  is  ambiguitae 
palVMi  Whieb  the  Court  are  bound  to  construe.] 
[Mtmohany  C.  J.— I  do  not  doubt  that  the  Greenes 
tboaght  the  lands  were  ample  security,  and  that  all 
they  need  pay  was  the  interest,  and  that  the  principal 
would  be  paid  when  the  lands  were  sold.]  Not  only 
the  Greenes,  but  the  mortgagee  thought  that.  The 
fattin  the  value  of  lands  led  to  thisi  IMonahan,  GJ.— 
If  we  thought  your  construction  was  right,  parol  evi- 
dence would  be  equally  inadmissible,  for  we  should 
rale  for  yon.]  But  if  the  langaage  be  ambiguous 
UM^Dimaldy.LanffbiiUom  (I  EL  &  EL  977)  the 
Question  wasi  what  was  the  meaning  of  "your  wool? *' 
Mid  the  Conrt  held  there  was  ambiguity,  and  that 
^idsn^might  be giveai    [CArMMfiy  J.— That^ina 


clear  case  of  aiwhiguiku  laiens,  raised  by  parol  evi- 
dence, and  removable  by  parol  evidence.]  If  in  a  de- 
claration we  could  set  out  all  the  facts,  and  an  aver- 
ment that  the  money  was  not  permitted  to  remain  on 
the  said  seenrity,  all  these  circumstances  would  be 
allowed  in  to  show  the  meaning  of  the  said  security. 
We  contended  we  were  at  liberty  to  show,  in  Newen* 
ham  V.  Smith,  what  were  the  circumstances  under 
which  Bourne,  the  rector,  gave  the  document.  We 
ought  to  have  been  at  liberty  to  go  into  the  facts,  to 
enable  the  Court  to  say  with  what  meaning  the  par- 
ties used  the  words  ^' shall  be  permitted  to  remain  npon 
the  said  security.**  They  may  mean  one  thing  under 
one  set  of  circumstances,  and  another  under  another 
They  might  mean,  '*  until  the  lands  were  sold,**  it  being 
the  opinion  of  all  parties  then  that  the  binds  were  suffi- 
cient. This  is  a  stronger  case,  for  the  words  "permitted 
to  remain  "  are  more  doubtfuL  The  guaranty  was,  **  in 
consideration  of  your  having  advanced,  we  jointly  un- 
dertake," &C.  That  would  imply,  in  the  first  instance, 
that  the  money  bad  been  advanced ;  but  the  Court 
held  it  was  sufficiently  ambiguous  to  allow  evidence 
to  show  the  advance  was  made  concurrently. 

FaUdner  was  not  called  00. 

MoNAHAN,  0.  J. — We  have  heard  everything  which 
can  be  said,  and  there  is  no  need  of  further  considera- 
tion.    The  facts  have  been  stated,  so  that  I  need  not 
repeat  them.     The  parties  knew  that  the  mortgage 
deed  contained  an  express  covenant  for  payment,  and 
also  that  it  should  be  further  secured  by  the  bond  of 
the  sureties,  who  are  parties  to  the  mortgage  deed,  in 
order  to  identify  them.     It  is  true  the  bond  only  re- 
cites the  portion  of  the  deed  whereby  the  lands  are 
conveyed;  but  it  recites  that  deed,  and  then  the  con- 
dition is,  '*  shall  be  peimitted  to  remain  upon  the  said 
security.**     The  question  is,  was  this  permitted  to 
remain?     What  does  this  mortgage  contahi? — A 
conveyance  and  personal  covenants  to  pay.     The  In- 
cumbered Estates  Court  have  sold  the  property,  and  the 
lands  were  not  sufficient  to  pay;  but  the  money  is 
still  due,  and  the  Greenes  are  Uable  to  an  action  on 
their  covenants.   Thb  b  not  a  case  of  ambiguity,  but, 
if  anything,  it  is  one  where  there  may  be  a  little  dif- 
ficulty of  construction.     If  there  be  an  ambiguity,  it 
is  a  patent  one  which  the  Court  must  construe.  With 
respect  to  the  construction,  we  are  all  of  opinion  that 
my  view  at  the  trial  was  the  right  one.     I  am  very 
glad  I  saved  the  point,  because  the  interest  amounts 
to  £2,000,  and  it  was  quite  right  that  the  parties 
should  take  the  opinion  of  this  Court  or  another 
Court;  but  I  must  say  I  saved  the  point,  not  having 
any  doubt,  but  because  the  sum  was  considerable,  and 
the  parties  were  so  advbed. 

RuJU  dLduarged. 


tfUinrlcd  by  On?t»  J.  Buike,  Bki.,  Batrlittr.al*L«w.3 

Enright  v.  Kavanagh.— JVbr.  3,  23,  1864. 
Coste-^Civil  Bill  jurisdicUonr— Place  where  cauee  of 

action  ariaes-^Cammon  Law  FrooedpreAsnendmaU 

Act  (Ireland),  1856,  s«c  97. 
PlmnHff  ^M  ornkdeHwer^dgottde  ti^Jhed^mdaBi  in 
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oM  dvU  bill  jurudidian — namely^  that  of  the  city 
qJ  Dublin^  <md  applied  for  payment  and  was  re- 
fiised  in  another  jurisdiction^  viz,^  that  of  the 
coun^  ofDublin^  in  which  latter  county  jboth  par- 
ties in  fact  resided. — Plaintiff  thereupon  brought 
an  action  in  the  superior  courts,  and  obtained  a 
verdict  Jor  a  sum  under  £20.  On  taxation  of 
costs  the  taxing  master^  having  regard  to  the  91  th 
sedion  of  the  Common  Law  Procedure  Amendment 
Act,  1  %5S,declmedto  allow  the  plaintiff  any  costswhat- 
soever  on  the  ground  that  the  cause  of  action^  to  wit, 
the  refusing  te  pay,  arose  in  the  same  civd  hill  ju* 
ritdiction  in  which  both  parties  resided,  the  Courts 
however,  held — thai  the  cause  of  action  arose  at 
the  time  of  the  sale  and  delivery  of  the  goods,  and 
that  same  was  in  a  jurisdiction  differentfrom  where 
the  parties  resided,  and  that  the  plaintiff' V)as  enti- 
tled to  half  costs. 

Tbo  was  an  application  by  the  plaintiff  to  the  Gonrt  io 
the  tennsof  the  notice,  *'That  Master  Colles  do  review 
his  taxation  or  raliugs  by  bim  made  in  reference  to  certi- 
frlDg  the  plaintiff's  bill  of  costs  of  record  and  judgment 
ooposteain  this  canse,  and  that  said  taxing  master  do 
forthwith  certify  the  plaintiff's  costs  already  paid  and 
taxed  io  this  caase."  The  plaintiff  insisted  that  be 
was  entitled  to  half  costs  pnrsaant  to  the  statute. 
The  action  was  tried  at  the  Consolidated  Nisi  Prius 
Sittings  daring  Trinity  Term,.  1864,  when  the  plain- 
tiff obtahied  a  verdict  for  a  sum  under  Jg20.  It  was 
insisted,  on  the  other  band,  by  the  defendant,  that 
the  plaintiff  was  entitled  to  no  costs  whatever,  inas* 
moch  as  the  parties,  plaintiff  and  defendant,  resided 
ia  the  same  civil  bill  jurisdiction — namely,  in  the 
GOQDtj  of  DabliD.  The  question  of  residence  was  not 
an  element  in  the  present  caae.  The  summons  and  plaint 
was  for  £10  4s.,  balance  due  of  a  larger  sum  upon  ac- 
ooant  of  money  payable  by  the  defendant  to  the  plaintiff 
for  goods  sold  aad  delivered  by  the  plaintiff  to  thede- 
feudant,  and  upon  account  stated.  It  appeai:i9d  from 
the  affidavits  of  both  parties  that  it  was  proved  in 
evidence  upon  the  trial  of  the  issue  in  this  case  that 
a  quantity  of  bricks  was  sold  and  delivered  by  the 
plaintiff  to  the  defendant  on  the  banks  of  the  Grand 
Caual,  in  the  city  of  Dublin,  Defendants'  affidavit 
stated  ''That  application  was  made  by  letter  ad- 
dressed to  defeudant  at  Garrickmines,  applying  for 
{•ayment,  and  that  defeudant  did  not  comply  with  said 
rt^nest;  and  that  that  non-compliance  was  theb/eacb 
ot  contract  complained  of,  which  breach  occurred  in  the 
samecivii  bill  jurisdiction"  in  which  the  parties  resided. 
OU)rvscoU,  iu  support  of  the  motion.— This  is  an 
spplicatiou  under  the  97th  section  of  the  Common 
Law  Procedure  Act  1856.  That  section  provides 
that  *'if  in  any  actien  of  cqntract  brought  after  the 
commencement  of  this  Act  in  the  superior  courts  (save 
for  breach  of  promise  of  marriage),  when  the  parties 
reside  within  the  jurisdiction  of  the  Civil  Bill  Court 
of  the  county  in  which  the  cause  of  action  has  arisen, 
the  plaintiff  shall  recover,  exclusive  of  costs,  a  sum 
\m  than  twenty  pounds,  &c,  the  plaintiff  in  any 
SDch  action  shall  not  be  entitled  to  any  costs  unless  at 
the  trial  of  such  cause  the  judge  shall  certify  on  the 
back  of  the  record  that  the  case  was  not  one  that 
eonld  be  tned  in  the  Civil  BUI  Court,"  dk.    The 


question  frequently  arises  as  to  the  residence  of  the 
parties,  but  here  it  is  as  to  where  the  cause  of  action 
had  arisen?  The  defendant  is  mbtakcn  in  the  propo- 
sition that  the  cause  of  action  in  this  case  arose  within 
the  jurisdiction  of  the  same  Civil  Bill  Conit  in  which 
the  pluntiff  and  defendant  reside.  Three  things  must 
concur  to  deprive  the  plaintiff  of  his  costs  in  an  ac* 
tion  of  contract  when  the  sum  recovered  is  under  £20. 
First — ^The  plaintiff  mast  reside  within  the  civil  bill 
jurisdiction  of  the  Court  in  which  the  action  ia  brought; 
second — the  plaintiff  and  defendant  must  reside  within 
the  same  jurisdiction;  and  third — the  cause  of  action 
must  have  arisen  within  such  jurisdiction.  The  de- 
fendant relies  on  the  admitted  fact,  that  the  plaintiff 
and  defendant  reside  both  in  the  county  of  Dublin; 
and  he  insists  that  the  refusal  to.  pay  was  the  canse  of 
action,  which  it  is  said,  forsooth  took  place  in  the  same 
civil  bill  jurisdiction.  But  the  cause  of  action  clearly 
arose  where  the  goods  were  sold  and  delivered.  Push 
the  proposition  made  on  the  other  side  to  its  farthest, 
and  see  the  absurdity  that  will  arise,  A  trader  sells 
and  delivers  his  goods  to  a  party  who,  perhaps,  goes 
to  reside  in  Constantinople;  he  writes  for  payment, 
and  breach  is  made  by  not  complying  with  the  re^ 
quest:  can  anyone  say  that  that  cause  of  action  has 
not  arisen  in  this  country  ? 

Curtis  contra. — The  taxing  master  was  right  in 
holding  that  the  refusing  to  pay  was  the  cause  of  ac- 
tion ;  in  pleading,  the  ordinary  mode  of  declaring  in 
such  a  case  must  contain  an  averment  that  the  defen- 
dant was  requested  to  pay  and  refused;  and  the  re- 
quest and  non-compliance  here  were  in  the  county  of 
Dublin,  where  both  parties  resided. 

Fitzgerald,  B — This  was  an  appeal  from  the  de- 
cision of  Master  Colles  on  the  question  of  costs.  The 
action  was  brought  for  the  recovery  of  the  price  of 
bricks  sold  and  delivered  by  the  plaintiff  to  the  defen- 
dant, which  sale  and  delivery  the  defendant  traversed, 
and  there  was  a  verdict  against  him  for  a  sum  under 
JS20.  And  the  question  then  arose  before  the  taxing 
master  as  to  what  costs,  if  any,  the  plaintiff  was  en- 
titled to.  It  appeared  that  both  the  plaintiff'  and  de- 
fendant resided  in  the  county  of  Dublin,  so  the  contro- 
versy now  arises  as  to  where  the  cause  of  action  arose. 
The  plaintiff  contends  that  it  arose  in  the  city  of  Dub- 
lin, where  the  goods  were  sold  and  delivered ;  the  de- 
fendant, on  the  other  hand,  insists  that  the  cause  of 
action  arose  not  in  the  city  of  Dublin,  which  would 
be  a  different  dvil  bill  jurisdiction,  but  in  the  same 
dvil  bill  jurisdiction  in  which  both  parties  resided — 
namely,  in  the  county  of  Dublin  where  payment  of  the 
price  of  the  goods  was  demanded  and  not  complied 
with,  which  non-compliance  was  the  breach  which 
was,  he  says,  the  cause  of  action. — ^The  taxing  mas- 
ter has  concurred  in  this  view,  and  accordingly  haa 
declined  to  certify  the  plaintiff's  costs.  We,  how* 
ever,  are  of  opinion  that  the  cause  of  action  accrued 
where  the  goods  were  sold  and  delivered,  which  was, 
in  fact,  in  the  city  of  Dublin;  and  as  that  was  in  a 
different  civil  bill  jurisdiction  from  where  the  plaintiff 
resides,  we  overrule  the  decision  of  the  taxing  mas- 
ter, and  we  decide  that  the  plaintiff  is  entitled  to  his 
costs— to  such  costs  as  he  is  entitled  to  under  the 
Common  Law  Procedure  Act  of  1856^  This  is  the 
unanimous  opinion  of  the  Beneh. 
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Court  of  ^tofiaU, 

Bcported  by  W.  B.  MUl«r,  Efq-.L!*  O*,  Burlftor.4rt.Lmw 

In  the  goods  or  Mackat. — FA,  18. 

Co^fimaiian  and  ProbaU  Ad,  1868  {ScoUandJ^ 
Memorandum  ofdomieU  of  deceased, 

A  memorandum  that  the  domicU  of  the  deceased  loae 
Ireland  at  hie  deaths  may,  under  21  ^  22  Vie,  c. 
66,  «.  14,  ^  written  on  the  grant  of  probate  after 
it  has  issued,  where  assds  have  been  discovered  sinoe 
in  Scotland. 

M.  Seeds  applied  in  thb  case  for  an  order  directing 
the  proper  officer  to  pat  on  the  probate,  which  had 
issned  to  the  ezecntors  on  the  26  th  March,  1862,  a 
memorandam  that  the  deceased  bad  died  domiciled  in 
Ireland.  The  application  was  gronnded  on  affidavit, 
showing  that  since  the  grant  of  probate  some  assets 
had  been  discovered  in  Scotland  to  which  the  testator 
was  entitled,  and  as  to  which  therefore  it  wonld  be 
necessary  to  obtam  confirmation  from  the  Commissary 
Clerk  of  the  Commissary  Coart  in  Scotland.  A  diffi- 
cnlty  arose  on  account  of  two  contradictory  decisions, 
one  by  the  late  Sir  0.  Cressweil  {In  the  goods  of 
Muir^  28  L.J.  n.s.  Pr.  49))  where  he  decided  that 
the  memorandam  conld  not  be  written  on  the  probate 
after  it  had  issaed;  the  other  of  Sir  J.  P.  Wilde 
(In  the  goods  of  Alison^  34  L.  J.  n.s.  Pr.  20),  in 
which  he  held  that  it  could,  holding  that  the  words 
in  the  1 4th  section  **  written  thereon ''  were  intended 
for  that  and  no  other  parpose. 

KsATiNaB,  J.  agreed  with  Sir  J.  P.  Wilde  in  his 
view  of  the  Act  and  made  the  order. 

Order  accordingly, 

NoTB.— The  Motion  is  m  follows:— **  From  and  ftfler  the 
date  aforesaid  (Not.  12, 1858^  where  any  probate  or  letters  of 
admiautratlon  to  be  granted  by  the  Court  of  Probate  in  Eng- 
land to  the  executor  or  admiaistrator  of  a  person  who  shall 
be  therein  or  by  any  note  or  memorandnm  wriUen  thtrwn, 
signed  by  the  proper  officer,  stated  to  have  died  domiciled  in 
England,  or  by  the  Court  of  Probate  in  Ireland,  to  the  exe- 
cater  or  administrator  of  a  person  who  shall  in  like  manner 
be  stated  to  have  died  domiciled  in  Ireland,  shall  be  prodoced 
in  the  Commissary  Court  of  the  County  of  Edinburgh,  and  a 
copy  thereof  deposited  with  the  Commissary  Clerk  of  the  said 
Court,  the  Commissary  Clerk  shall  endorse  or  write  on  the 
back  or  face  of  such  grant  a  certificate  in  the  form,  as  near 
as  may  be,  of  the  schedule  F.  hereunto  annexed,  and  such 
probate  or  letters  of  administration  being  duly  stamped  shall 
be  of  like  force  and  effect,  and  have  the  same  operation  ui 
Scotland  at  if  a  oonhrmation  had  been  granted  by  the  said 
Court." 


Court  af  JBanitruptcs&Sn0iilbenc||. 

r  Reported  by  John  Levy,  Eiq^  Barriiter.aULBw.3 

Re  Sbul  amp  Lyons. 

Bond  with  warrant  of  Attorney  to  conjess  judgment 
— FHing  of  warrant — Seizure  and  sale —  Operation 
of  the  334M  section  of  the  Irish  Bankruptcy  Act^ 
1857. 

A  and  B  traders  on  the  first  of  March,  executed  to 
C  their  bond  with  warrant  of  attorney  to  confess 


judgment  thereon.  The  warrant  was  ntitfled  until 
the  30th  oj  March  fdhwing^  when  judgment  was 
marked  thereon^  and  on  same  day  duly  registered 
in  the  judgment  office.  There  was  no  affidavit  filed 
vsrifying  the  date  of  (he  execution  ^  suck  bond 
and  warrant.  A  and  B  were  adjudicated  bank- 
rupts  on  the  IGth  AprU,  foUowing.  C,  prior  to 
such  bankruptcy  levied  by  seizure  and  sale  a  con- 
siderable amount  of  his  judgment  ddt^  which  by 
consent  of  the  parties  was  lodged  m  the  Bankrupt 
Court,  subject  to  their  rights.  Held,  that  the  war- 
rant oJ  attorney  was  a  warrant  to  con/ess  judgment 
in  a  personal  action,  wUhin  the  meaning  of  the 
33ith  section  of  the  Bankruptcy  and  Insolvency 
Act^  1857«  and  not  having  been  filed  or  Us  execu- 
tion verified  in  manner  providedby  that  Act,  the 
jtidgment  entered  thereon  was  null  and  void  as 
against  the  assignees,  and  that  they  were  entitled  to 
money  levied  thereunder. 
The  facts  of  this  case  safficlently  appear  ia  the  judg- 
ment. 

Ltnch,  J.— The  qaestlon  in  this  case  arises  npon  the 
charge  of  the  assignees  and  the  discharge  of  Patrick 
Shell.  The  facts  are  all  admitted,  and  they  are  very 
few  and  simple,  and  as  follows:  The  bankrupt,  on 
the  1st  March,  1864,  gave  to  Patrick  Shell  his  bond 
with  a  warrant  of  attorney  to  enter  judgment  to  secure 
to  him  the  principal  sum  of  £200,  in  which  amount 
he  stood  in  debt  to  him*  This  warrant  of  attorney 
was  not  filed  twenty-one  days  after  its  execution,  nor 
were  any  steps  whatsoever  taken  thereon  until  the  30th 
March,  when  judgment  was  entered  pursuant  to  the 
warrant,  and  on  the  same  day  execution  was  issued, 
and  a  levy  thereunder  was  made  on  the  6th  April ; 
and,  while  the  money  levied  still  remuned  in  the 
hands  of  the  Sherifl^  an  adjudication  in  bankruptcy 
took  place  on  the  l6th  April.  The  money  so  levied 
is  now  in  this  Court,  and  the  case  is  now  before  the 
Court  to  determine  as  to  the  right  of  the  respective 
parties — ^the  assignees  who  are  chargeants,  and  Mr. 
Patrick  Sheil,  who  is  dischargeant — to  this  sum.  The 
only  question  argued  before  me,  is  whether  this  war- 
rant of  attorney  is  one  within  the  334th  section  of  the 
Bankruptcy  Act,  20  &  21  Vic,  c  60,  because,  if  it 
19,  admittedly  the  warrant,  or  any  copy  thereof,  was 
not  filed  withiu  twenty-one  days  after  its  execution, 
nor  was  any  judgment  entered  pursuant  thereto  within 
twenty-one  days,  and  by  express  terms  of  the  sec- 
tion then  this  warrant  is  null  and  void  to  all  intents 
and  purposes  whatsoever.  On  the  part  of  the  dis- 
chargeant Mr.  Patrick  Shell,  Mr.  Sidney  contended 
that  this  is  not  the  warrant  of  attorney  contemplated 
by  this  section,  and  he  has  argued  the  point  with 
great  sublety  and  ability,  and  has,  perhaps,  succeeded 
in  showing  that  there  is  some  loose  and  inconsistent 
phraseology  in  the  statute,  if  applied  to  such  a  war- 
rant of  attorney  as  this.  It  is  said  on  both  sides  that 
there  is  no  decision  in  the  books  on  this  point.  I 
will  accept  this  statement  now,  although  I  have  some 
memory  of  being  engaged  in  a  case  brought  against 
Mr.  Ooing,  the  Sheriff  of  Tipperary,  {Lynd^  v. 
Odng,  I  think,  was  the  cause),  in  which  this  very 
point  was  raised,  and  which  case  went  to  the  Court 
of  £rror.  But  I  have  not  been  able  to  find  any  re- 
port of  the  case,  and  jny  memory  of  it  is  not  suffi- 
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cieDtlj  distinct  to  enable  me  to  say  with  certainty 
that  this  point  was  raised  in  it.     But  althoogh  thb 
{Kttnt  was  nerer  decided  in  any  case,  it  is  admitted 
that  a  cotnse  of  practice  has  existed  over  twenty 
years,  treating  warrants  of  attorney  like  the  present 
as  being  within  Pigot*s  Act,  3  &  4  Vic.,  c.   105, 
and  dealing  with  them  as  snch;  and  there  are  cases 
in  many  of  which  this  point  conld  have  been  nused, 
bat  which,  treating  them  as  warrants  within  the  sU> 
tote,  other  qnestions  were  nused,  on  the  admission 
that  they  were  so;  and  the  last  case  with  such  ad- 
missioQ  18  the  case  of  Murphy  v.  Keeffe  (9  Ir.  Jar., 
N.SL,  123),  only  jnst  dedded,  and  in  which  this  point, 
If  raised   and  sostamed,   most  hare  been  dedsiye. 
Mr.  Sidney,  however,  has  a  right  to  say  here,  that 
the  practtoe  has  been  foanded  on  a  mistake,  that  no 
esse  has  decided  the  point,  and  that  I  am  bound  to 
giTe  him  the  benefit  of  the  law  if  he  can  convince  me 
that  this  warrant  Is  not  within  the  statote.    The  pro- 
position contended  for,  if  I  rightly  appredate  it,  is 
that  the  warrant  contemplated  by  PIgot's  Act  and 
by  the  Bankrapt  Act  Is  not  merely  a  warrant  ef  at^ 
tomey  to  aathorise  a  proceeding,  bat  most  be  a  war- 
rant that  ispersej  and  in  itself  a  security  for  money, 
itself  creating  the  right— and  he  instances  the  well- 
koown  rant  security — ^the  Kerry  bond — as  an  example 
of  his  aaeaning.    This  propoeitlon  he  deduces  from 
the  language  of  the  Acts,  and  from  what  he  alleges  to 
bare  beea  the  English  practice  at  the  time  of  the 
paadng  of  the  3  Gm,  IV.,  &  89*  from  which  the  sec- 
tions in  Pigot's  Act  u  taken.    No  attempt  is  made 
to  show  any  reason  for  thu  proposition,  or  to  show 
that  the  warrant  of  attorney  now  before  Court  would 
not  lead  to  alt  the  mischief  iutended  to  be  remedied 
by  these  Acts;  it  is  simply  an  argument  upon  the 
grammatical  structure  of  the  enactment  and  upon  the 
force  of  certain  language  used  in  the  Acts.    In  truth, 
it  seems  to  me  that  the  argument  amounts  to  this: 
that  to  be  a  warrant  of  letting  within  the  statute  it 
must  be  something  else  besides,  and  be  itself  the  pre- 
sent creation  of  a  debt.    The  statute  names  warrants 
of  attorneys  to  confess  judgment;  but  Mr.  Sidney  con- 
tends that  it  mean^  more  than  that,  for  it  means  an 
instmment  creating  a  debt  as  well  as  being  the  war- 
rant of  attorney  described.    The  hinguage  of  the 
12th  section  of  Pigot's  Act  is  relied  on,  where  it 
says  in  the  recital  to  the  section — "  and  whereas  in- 
jasttoe  is  frequently  done  to  creditors  by  secret  war- 
rants of  attorney  to  confess  judgments  for  securing 
the  payment  of  money,"  &c     Now  in  this  language 
I  see  nothing  whaterer  to  sustain  Mr.  Sidney's  argu- 
ment, or  to  show  that  the  warrant  is  to  be  the  crea- 
^n  of  a  debt.    This  warrant  before  me  Is  a  secret 
warrant,  as  defined,  for  confessing  judgment  to  se- 
cure the  payment  of  money  announcing  expressly 
every  term  of  this  description,  and  quite  the  same 
whether  the  debt  be  created  by  writing  on  the  same 
paper  as  the  warrant,  or  created,  as  here,  by  a  bond 
giTen  on  another  piece  of  paper  and  referred  to  In 
the  warrant.     The  identity  of  paper  on  which  the 
tiko  mstmments  are  written  cannot,  in  my  judgment, 
be  the  criterion  whether  the  instruments  are  within 
tlie  meaning  of  the  Act.    A  warrant  of  attorney  to 
confess  judgment  is  a  specific  legal  instrament,  ac- 
curately so  described,  it  infers  a  proceeding  in  which 


the  final  step  may  be  taken,  and  no  torture  of  words 
can  convert  it  to  a  meaning  of  being  itself  the  creation 
of  a  debt    I  may  add  that  the  exception  out  of  sec. 
10  of  warrants  of  attorney  to  confess  judgment  in 
actions  upon  bonds  or  writmgs,  obligatory  recited 
therein,  or  collateral  therewith.  Is  plainly  a  declara- 
tion sued  even  within  the  provision  of  the  Act,  and 
exempted  thereby  from  the  formalities  imposed  by 
that  section.    This  reliance  is  placed  on  the  language 
'*  unless  judgment  shall  have  been  signed  or  execution 
issued  on  such  warrant  of  attorney."     And  it  Is  said 
that  yon  cannot  have  judgment  on  such  a  warrant  as 
this,  but  neither  can  you  on  any  warrant  in  the  re- 
stricted sense  of  the  word  assumed  in  the  argument — 
a  judgment  or  execution  on  a  warrant  of  attorney, 
expounding  *'on,"  as  argued,  is  nonsense,  but  the 
hmguage  is  sUll  right  enough,  and  the  legitimate 
meaning  of  the  word  '*  on,"  via ,  by  virtue  of^  con« 
sequent  upon,  leaves  the  meaning  sensible  and  gram- 
matical, and  the  Schedule  B.  relied  on  seems  to  me 
to  be  quite  as  applicable  to  this  case  as  to  the  case 
to  which  only  it  is  said  to  spply.    These  minute 
criticisms  on  the  words  may  raise  some  little  doubt  as 
to  the  felicity  of  the  language  used,  and  may  show 
the  ingenuity  of  counsel;  but  their  mistake  is,  that 
thoy  are,  in  truth,  quite  as  inappropriate  to  the  case 
supposed  as  intended,  as  to  the  warrant  now  beCpre 
me.     Precedents  in  England  are  relied  on,  and  part 
of  the  argument  seems  to  be  this — that  the  English 
Act,  d  Goorge  IV.,  was  applied  to  the  English  prac- 
tice existing,  that  this  legislation  was  assumed  In 
terms  into  the  Irish  Act,  and,  therefore,  is  to  be  ex- 
pounded here  as  referring  to  the  same  practice.    I 
need  hardly  say  that  such  an  argument,  if  it  was  in- 
tended, is  totidly  unsound,  unless  the  language  of  the 
statute  is  such  as  only  to  be  applicable  to  the  existing 
practice  in  England.     But  I  have  not  seen  the  proof 
of  this  matter,  and  I  certainly  have  failed  altogether 
to  see  that  in  England  a  warrant  of  attorney  to  con- 
fess judgment,  to  secure  money,  means,  not  a  war* 
rant  of  attorney  to  confess  judgment,  but  also  must 
be  an  instrument  creating  a  debt — ^that  is,  be  a  war- 
rant of  attorney  and  something  more.     Now,  even 
if  doubts  were  created  in  my  mind  by  this  verbal  dis- 
turbance  of  Pigot's  Act,  it  would  be  worth    while 
remarking  that  section  334  of  our  Act  is  not  a  de- 
claratory Act,  or  even  simply  re-enactive,  but  is  a  dis- 
tinct enactment  in  itself  as  to  warrants  of  attorney 
to  confess  judgment  in  any  personal  action;  and 
Pigot's  Act  is  only  referred  to  as  to  the  manner  and 
form  of  filing  It     If,  therefore,  there  was  any  force 
in  the  argument  of  the  practice  of  England  being  a 
mode  of  expounding  the  3rd  George  IV.  by  similar 
reason,  the  practice  in  Ireland  wonld  be  a  mode  of 
expounding  the  present  statute  in  section  334.    The 
judgment  of  Mr.  Justice  Hayes  has  been  referred  to, 
as  expounding  this  section  in  the  sense  contended  for 
by  Bir.  Sidney.     I  have  read  that  judgment  over 
since,  and  I  do  not  find  one  word  in  it  whereupon  to 
attribute  to  Judge  Hayes  this  view,  so  subversive  of 
our  practice  in  Ireland,  and  never  raised  for  so  many 
years.    These  waiTsnts  are  plainly  within  the  descrip- 
tion of  warranti*  mentioued  within  the  Act.    They 
are  plainly  within  the  mischief  intended  to  be  re- 
medied by  the  Act,  and  in  my  judgment  the  case  be- 
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fore  mo  15  ruled  by  section  .334.  I  have  tboaght  it 
right  to  consider  this  case,  not  because  of  auj  doubt 
created  in  my  mind,  but  because  of  the  care  bestowed 
by  counsel  in  raising  it»  and  becanse.it  was  announced 
(hat  it  is  thought  of  so  much  importance  as  neces- 
sarily to  lead  to  an  appeal  from^  my  decision.  At 
present  my  opinion  is  very  clearly  formed,  subject  to 
correction  if  I  am  wrong,  and  I  declare  this  charge 
proved,  and  that  the  costs  be  paid  by  the  respondent. 

Coanoel  for  the  aingneea,  Mr.  Heroa,  Q.C.  and  Garten. 
CoooMl  lor  the  «zieoation  oredte',  Mr.  Stdney,  ^G. 


Conrt  of  ai^peal  in  €^mttrji, 

£B0pQftfl|l  by  .Oa?«r  J.  Bvke,  £iq^  Burlatn'tlb'Um.'] 

[IBefork  thk  Lord  Ghancsllor  and  the  Lord  Jus- 
Ttcs  OF  Appeal.] 

In  Re  Parkinson's  estate. — January  27. 

J^ow0r  ofAMomey-^-EquitMe  mortgage — Insolvency. 

W.B.P»ieing  seised  under  aleaseof  lives  renewahUJor 
ever  of  certain  premises  in  the  city  oj  Dublin^  and 
heintj  indebted  to  petitioner^  E,  F.^  in  the  sum  of 
£448,  in  t^d/er  to  secure  the  repayment  thereof  ex- 
ecuted a  power  of  attorney ^  whereby  he  authorized 
saidE,  F,  tomortgage,  ^c,  said  premises^  and  which 
power  of  attorney  he  declared  to  he  **  irrevocable 
until  the  said  E,  F,  should  Have  received  the 
whole  of  his  account  against  the  said  W.  A.  P., 
or  payment  oJ  any  bill^  promissory  noteSt  or  hills 
of  exchange  for  whidh  W.  -B.  P.,  is  now^  or  shall 
become  liable  to  or  on  behalf  of  EJP*.'^  Held  fr«- 
versing  the  order  of  Judge  Dohbs),  that  the  said 
power  of  attorney  constituted  an  equitable  mort- 
gage of  the  said  premises. 

This  was  an  appeal  brought  by  the  petitioner,  Ed- 
ward Few,  from  an  order  of  Judge  Dobbs,  one 
of  the  judges  of  the  Landed  Estates  Court:— 
The  petition  of  appeal  stated  that  *'  William  Ro- 
bert Parkinson,  of  Vjb  Doms,  in  the  Colony  of 
Natal,  merchant,  being  seised  under  a  lease  for  Uves 
renewable  for  ever  of  a  shop,  dwelling-house  and  pre- 
mises, now  Numbered  63,  and  formerly  No.  56, 
Great  Britain-street,  in  the  Parish  of  St.  Mary,  and 
City  of  Dublin,  and  being  indebted  to  the  petitioner 
in  the  sum  of  £448  7s.,  in  order  to  secure  the  pay- 
ment to  the  petitioner  of  the  said  sum,  and  of  such 
further  sums  as  should  be  advanced  to  him  by  the 
petitioner,  executed  to  the  petitioner  on  the  i7th  day 
of  February,  1864,  a  power  of  attorney  in  the  words 
and  figures  following: — 

'Be  it  hereby  made  known,  that  on  this  the 
Seventeenth  day  of  February,  One  Thousand  Eight 
Hundred  and  Stxty-four,  before  me,  Arthur  Walker, 
of  Pietermaritzburgh,  Natal,  Notary  Public,  by  the 


authority  of  Government  duly  sworn  and  admitted, 
and  in  the  presenee  of  the  siibacribed  witoassee,  per- 
sonally came  and  appeared  W.  R.  Parkinson,  of  Uys 
Dorns,  Natal,  who  declared  to  have  nominated,  con- 
stituted, And  appointed,  as  by  these  presents  he  doth 
nominate,  constitute,  and  appoint  Edward  Few,  of 
Derby,  England,  to  be  his  lawful  attorney  and  agent, 
for  him,  and  in  his  name  to  sell,  let,  lease,  mortgage, 
or  pledge  certain  honses  or  bouse  left  or  bequeathed 
to  the  said  W.  R.  Parkinson,  by  Major  Colville,  late 
of  the  d7th  Regiment,  and  of  whose  will  the  execa- 
tors  were  James  ColviUe,  the  late  W,  H.  Parkinson, 
M.D.  '(&ther  of  the  afonesud  W.  R.  Parkinson),  and 
3.  A.  Parkinson,  Esq.,  28,  College-green,  Dublin;  said 
house  or  premises  being  situated  in  Great  Britain-eti, 
DnUin,  and  should  the  same  have  been  sold,  then  to  ask, 
demand,  sue  for,  and  recover  of  and  from  all  persons 
whomsoever  and  wheresoever  in  whose  hands  the 
same  may  be,  with  power  to  said  attorney  to  ugn, 
execute  and  deliver  for  said  appcarer,  all  neoesaarj 
vouchers,  receipts,  discharges,  or  deeds  in  or  aboat 
the  premises,  and  generally  with  power  fur  him,  the 
appearer,  to  manage  and  transact  all  matters  and 
things  in  connection  with  the  said  business  as  fallj 
and  effectually  to  all  intents  and  purposes  as  he  the 
said  appearer  could  do  if  personally  present,  and  act- 
ing therein,  and  giving  to  the  said  agent  or  attorney 
full  power  to  substitute  one  or  more  persons  in  his 
place  or  stead;  and  the  said  ^pearer,  the  said  W.  R. 
Parkinson,  having  given  this  power  of  attorney  for 
good  and  valuable  considerations  advanced  to  him  by 
the  said  Edward  Few,  the  rec«pt  of  which  he  the 
said  appearer  doth  hereby  acknowledge;  and  he  here- 
by declares  that  his  power  of  attorney  to  said  Edward 
to  be  irrevocdbU  untU  the  said  Edward  Few  shall 
have  received  the  whole  of  his  account  against  the 
said  appearer,  or  payment  of  any  bills  or  promissoiy 
notes,  or  bills  of  exchange  for  which  the  appearer  is 
now  or  become  liable  to  or  on  behalf  of  the  said  Ed- 
ward Few.  This  done  and  passed  at  Pietermarts- 
burgh,  the  day,  month,  and  year  aforesaid  In  pre- 
sence of  the  witnesses.    Signed,  W,  R.  Parkinson. 

Witnesses  jg   j^^^  j^^^^ 

*  A  tme  copy  from  my  Protocol 

A.  Walker,  Not  Pub.  [Seal.] » 

The  premises  mentioned  in  the  said  power  of  attor- 
ney are  the  |. remises  hereinbefore  already  described. 
Petitioner  submits  that  the  said  power  of  attorney 
opeiated  iu  equity  as  a  charge  ppon  the  said  premises, 
to  secure  the  amount  then  due  by  the  said  William 
Robert  Parkinson  to  the  petitioner,  and  any  future 
.advances  to  be  made  by  the  petitioner  to  the  said 
William  Robert  Parkinson^  and  the  said  William 
Robert  Parkinson  has  such  an  estate  in  the  said  pre- 
mises as  enabled  him  so  to  chaige  the  said  premises. 
The  said  sum  of  £448  7s»  b  still  due  to  petitioner  by 
the  said  William  Robert  Parkinson.  The  said  Wil« 
liam  Robert  Parkinson  was,  by  an  adjudication  of  tlie 
Court  of  Bankruptcy  and  Insolvency  of  the  odony  of 
Natal,  adjudicated  a  bankrupt  on  or  abont  the  22nd 
day  of  April,  1864.  The  petitioner  on  the  Uth 
July,  1864,  filed  his  petition  in  the  Landed  Estates 
Court,  stating.the  several  matters  above  set  forth,  and 
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prajiog  a  sale  of  the  said  premises,  or^  a  competent 
part  thereof,  for  the  discharge  of  the  iocambrances 
affecting  the  same.    By  an  order  of  the  Honorable 
Jodge  Dobbs  dated  the  7th  day  of  November^  ]  864, 
it  was  declared  that  the  Gonrt  made  no  rale  on  said 
petition,  inasmnch  as  it  was  of  opinion  that  the  power 
of  attomej  in   said  petition  and  above  mentioned, 
did  noi  create  a  charge  on  the  lands  in  the  schedale 
to  said  petition  specified,  (being  the  premises  herein- 
b^ore  described)  there  being  no  words  in  said  power 
directiDg  any  snm  of  money  to  be  paid  out  of  said 
lands  or  the  nents  and  profits  thereof;  and  the  Coart 
by  said  order  reserved  liberty  to  the  petitioner  to 
amend  said  petition  by  making  the  owner  the  peti- 
Uoner,  and  stating  the  said  power  of  attorney  as  the 
aothori^  to  present  the  petition.     Appellant  submits 
that  the  said  order  is  erroneons  and  ought  to  be  re- 1 
versed,  and  that   instead  thereof  a  conditional  order 
for  the  sale  of  the  said  premises  onght  to  be  made 
open  the  said  petition  for,  amongst  others,  the  follow- 
log  reasons: — First — Becanse  it  appears  from  the  said 
power  of  attorney  that  it  was  the  intention  of  the  said 
William  Robert  Parkinson  thereby  to  secure  the  re-  I 
payment  of  the  debt  then  due  to,  and  all  future  ad-  ' 
vances   to  be  made  by,  the  petitioner  upon   the  pre-  ' 
mises  hereinbefore  mentioned.     Second — Because  the 
said  power  of  attorney  operated  as  an  equitable  mort- 
gage of  the  said  premises."  | 
The  following  is  the  answer  of  John  Shurmer,  of 
FietermarUbnrgh,   Natal,   sole  Trustee  for  the  ad- 
ministration of  the  estate  of  said  William   Robert 
Parkinson,  an  insolvent  debtor: — ^Tbat  he  has  been 
served  by  petitioner  with  notice  of  the  petition  of 
appeal   in    this  matter.       That  the  said    William 
Kobert    Parkinson    was    adjudicated   an    insolvent, 
by  the  Supreme  Court  of  Natal,  on  or  about  the 
22Qd  of  April,  1864.      That   said   John  Shurmer 
V4d  dnly  elected  sole  trustee  for  the  due  admiuistra-  ; 
tiou  of  the  estate  of  the  said  insolvent,  and  his  election  * 
was  duly  confirmed  by  the  supreme  Court  at  Natal, 
as  appears  by  the  certificate  of  such  appointment,  to 
#hidi  respondent   refers.     That  thereupon  all  the 
estate  and  interest  of  the  insolvent  in  the  premises  in 
said  petition  mentioned  became  vested  in  said  John 
Shurmer,  and  respondent   is  now  in  receipt  of  the 
rents   and   profits  of  the  said   lands  and   promises. 
That  respondent,  as  such  owner,  presented  bis  peti- 
tion  for  the  sale  of  said  lands  and  premises  to  the 
Landed  Estates  Court,  Ireland,  on  the  30th  day  of 
September,  1864,  as  appears  by  an  attested  copy  of 
said  petition,  to  which  recipoudent  refers.     Respondent 
submits  that  the  prayer  of  said  petition  of  appeal 
ought  not  to  be  granted:  Because  the  said  power  of 
attorney  did  not  create  any  equitable  charge  on  the  said 
Unds:  and  the  power  was  revoked  by  the  insolvency, 
Wbodlock  appeared  in  support  of  the  appeal. — 
Judge  Dobbs  was  wrong  in  holding  that  this  power 
of  attorney  did  not  cresle  a  charge  on  the  lands.     It 
is  submitted  that  this  power  of  attorney  constituted, 
an  equitable  mortgage  of  the  lands,  and  that  the 
appellants,    the    petitioners,  ought  to  be  declared 
euutled   to   have   the    premises    sold    to    pay  the 
som  of  £448   7s.,   being  the  amount  due  to  the 
petitioner.      This  is   purely  an    abstract   question. 
The  case  is  governed  by  Abbot  v.  Stratton  (3  Joues  & 


Lat.  603).  There,  '*  upon  an  advance  of  a  sum  of 
money  by  William  Knox  to  Alice  Stratton,  the  latter 
executed  to  said  Wm.  Knox,  a  power  of  attorney,  dated 
the  10th  of  April,  1848,  appointing  him  to  receive  the 
rents  of  her  estates.  To  this  power  of  attorney  there  was 
a  memorandum  attached,  stating  that  the  letter  of  at* 
tomey  was  given  for  the  repayment  of  the  money 
borrowed,  and  that  she  agreed  not  to  revoke  it  until 
the  sum  borrowed  should  be  repaid  with  interest;  and 
authorized  Knox  to  apply  the  rents  as  therein  directed, 
and  also  upon  repayment  of  the  iaterest  of  said  £600i 
and  it  was  lieM  that  this  coustitQted  an  equitable 
mortgage  of  the  lands."  Thid  then  being  an  equitable 
mortgage,  the  assignees  of  the  insolvent  only  take 
such  interest  as  the  mortgagor  had  at  the  time  of  his 
bankruptcy.  Tbe  27th  section  of  the  20th  and  21st 
Vic,  c.  60,  the  Irish  Insolvent  Act,  gives  priority 
to  mortgages  made  prior  to  the  commencement  of  the 
imprisonment  of  the  prisoner.  The  mortgagor  then, 
the  donor  of  the  power  of  attorney,  cannot  revoke 
this  power,  and  so  it  was  decided  in  the  above  cited 
case  of  Abbot  v.  StraUon  (3  Jones  &  Lat.  613). 
Lord  Kenyon  in  Walsh  v.  WhUcomb  (2  £sp.  566), 
says,  that  there  is  a  difference  in  cases  of  powers  of 
attorney:  in  general  they  are  revokable  from  their 
nature,  but  there  are  exceptions,  as  where  a  power  of 
attorney  is  part  of  a  security  for  money  there  it  is  not 
revocable.  So  in  Oausaon  v.  Moreton  (10  B.  &  C. 
731).  The  marginal  note  in  Bromley  v.  Holland 
(6  Ves.  Jur.  28),  states  that  a  power  of  attorney  in 
ordinaiy  cases  is  revocable.  "But  when  executed 
for  valuable  consideration  this  Gonrt  would  not  permit 
it  to  be  revoked. "  A  number  of  cases  on  the  point 
of  the  irrevocability  of  powers  of  attorney,  nheu 
granted  for  valuable  consideration,  are  collected  in  a 
note  to  Smart  v.  Sanders  (6  Man.  Gran.  &  Scott, 
917).     Stokes  on  Powers  of  Attorney,  p.  36. 

The  Solicitor  General  (LawsonJ,  Kernan,  Q C, 
and  Vereker.  said  that  he  was  instructed  to  appear  in 
support  of  the  decision  arrived  at  by  Judge  Dobbs ; 
however,  having  considered  the  case  of  Abbot  v.  Stfat- 
ton,  and  the  cases  cited  on  the  other  side,  he  would 
not  consume  the  public  time  in  arguing  in  support  of 
a  decision  which  conid  not  stand. 

The  Lord  Chancellor  said  that  the  decision  of  the 
Court  below  must  be  reversed.  This  was  a  power  of 
attorney  for  valuable  consideration,  and  it  is  therefore 
irrevocable  so  long  as  the  moneys  advauced  by  Fenv 
are  unpaid.  This  b  nudoubtedly  an  equitable  mort« 
gage;  no  question  about  it. 

The  LoBD  JasTiG£  of  Appeal  concurred. 

Order  of  Judge  Dobbs  reversed^ 


In  Bm  O'Dowel's  estate-— xViw.  29,  1864. 
W^-^CodicU^ConstrtiHion. 

Testator  by  will,  bearing  date  4th  Jtdy,  1828,  having 
dtvised  certain  freehold  estates  in  lands  to  his  sons^ 
M.  and  T.,  share  and  share  alike,  thus  proceeded, 
*^  I  leave  and  bequeath  to  my  two  daugJUers,  Julia' 
and  Mary,  £1000  each,  .  .  .  And  I  charge  and' 
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incumber  all  my  said  lands  with  the  payment  of 
my  said  daughters'*  fortunes.^  This  will  being  made 
hefwe  the  Wilis  Amendment  Act,  was  duly  attested 
by  three  credible  witnesses.  By  codicil,  unaftested, 
the  testator  having  recited  that  by  his  will  he  had 
charged  said  two  legacies  ^pon  all  his  property, 
real  and  personal,  with  payment  of  said  sums  thus 
proceeded :  ^'  I  do  heieby^  by  way  of  codicil  to  my 
last  will^  order  and  direct  that  said  sums  of  £2000 
shall,  in  the  first  instance,  be  paid  out  oj  whcUever 
money  I  now  have  or  may  have  in  bank  at  the 
time  of  my  decease,  as  also  out  of  whatever  sums  of 
money  as  may  be  due  to  me  by  bond  or  otherwise^ 
as  far  as  same  wiU  go  towards  making  up  said  two 
sums  oJ  £1000,  with  interest  thereon  from  the  day 
of  my  decease  until  fully  paid;  and  in  case  said 
sums  so  remaining  in  bank  and  so  due  to  me,  when 
called  177,  shall  appear  inadequate  to  the  payment 
of  said  two  sums  oJ  £2000,  with  interest  as  afore- 
said,  I  order  and  direct  that  the  deficiency  may  be 
made  up  from  the  produce  of  the  sale  of  my  stock 
of  cattle,  as  by  my  said  will  is  directed."  Held — 
That  the  freehold  estates  which  were  charged  urith 
said  legacies  by  the  will  were  not  exonerated  by  the 
codiciL 

This  was  an  appeal  by  Timothy  O'Donel,  the  owner 
of  the  estate  in  qaestion,  from  au  order  of  Judge  Long- 
field,  one  of  the  judges  of  the  Landed  Estates  Court. 

The  petition  for  the  sale  of  the  appellant's  estate, 
(consisting  of  houses  and  premises  in  Upper  Sackville- 
street,  in  the  city  of  Dublin,  numbered  respectively, 
82  and  36  in  said  street),  was  presented  on  the  26th 
November,  1862,  by  Martin  Cogan,  solicitor.  The 
said  houses  were  held  under  leases  of  lives  renewable 
for  ever.  The  petition  for  sale  stated,  that  Martin 
Cogan  was  the  owner  of  two  legacies  of  £1000  each, 
charged  npou  said  premises,  under  the  will  of  Anthony 
O'Donel,  deceased,  and  upon  that  will  and  codicil 
thereto  the  principal  questions  for  the  consideration  of 
the  court  now  arose. 

The  appellant's  father,  Anthony  O'Donel,  was 
seized  among  other  property,  of  said  two  dwelling- 
houses  in  Up.  Sackvillestreet,  Dublin,  and  at  his  death, 
on  or  about  the  21st  November,  1830,  he  left  two 
sons  and  two  daughters,  him  surviving,  namely,  Michael, 
who  died  unmarried,  1836,  Timothy  (appellant), 
Mary  died  unmarried,  1839,  and  Julia  married  to 
Edward  Howley  Cogan,  the  brother  of  Martin  Cogan, 
the  petitioner  for  the  sale  of  said  premises.  Previous 
to  his  death,  the  said  Anthony  0*Donel,  appellant's 
father,  made  and  published  his  will,  of  date  the  4th 
June,  1828,  duly  attested  by  three  creditable  witnesses, 
whereby  he  devised  said  premises  to  his  two  sons,  to 
Michael,  and  to  the  appellant  Timothy,  share  and 
share  alike,  whereby  abo  he  provided  for  his  said  two 
daughters  as  follows: — *'  I  leave  and  beqneath  to  my 
two  daughters,  Julia  and  Mary  O'Donel,  £  1000  each, 
to  be  paid  to  them  respectively  on  attaining  the  age 
of  21  years,  or  dliys  of  marriage,  the  interest  thereof 
to  be  appropriated  towards  their  education  and  snp 
port,  and  I  charge  and  incumber  all  my  said  lands 
with  the  payment  of  my  said  daughter's  fortunes  and 
my  said  wife's  jointure."  And  in  a  subsequent  part 
of  said  will  is  coutaiued  the  following  clause:— ."My 


will  further  is,  and  I  hereby  direct  that  in  case  of  the 
death  of  either  of  my  said  sons  without  issne  lawfnllj 
begotten,  that  then  and  in  snch  case  bis  part  of  the 
property  hereby  devised  and  bequeathed,  shall  go  to 
the  survivor;  and  in  case  of  the  death  of  both  of  mj 
said  sons  without  lawful  issue,  1  desire  that  the  same 
shall  revert  to  and  be  equally  divided  between  my 
said  two  daughters,  share  and  share  alike;  and  In 
case  either  of  said  daughters  shall  die  without  lawful 
issue,  I  direct  that  her  fortune  so  dying  shall  go  to 
the  survivor.''  Testator  duly  executed  a  codicil  to 
the  said  will,  dated  the  15th  of  August,  1828,  in  the 
words  following: — "Whereas  I,  the  said  Anthony 
0'*Donel,  have  by  my  last  will  and  testament  in 
writing,  and  by  me  duly  executed,  bearing  date  the 
4th  day  of  June  last,  willed  and  bequeathed  to  my 
two  daughters,  Julia  and  Mary  O'Donel,  one  thousand 
pounds  each,  payable  with  interest  on  their  respectively 
attaining  their  ages  of  twenty-one  years,  or  days  of 
marriage,  and  charged  and  incumbered  all  my  proper- 
ties, real  and  personal,  with  payment  of  sud  sums. 
Now  my  wish  is,  and  I  do  hereby,  by  way  of  codicil 
to  this  my  last  will  and  testament,  order  and  direct 
that  said  sums  of  two  thousand  pounds  shall  in  the 
first  instance  he  paid  out  of  whatever  money  I  now 
have  or  may  have  in  bank  at  the  time  of  my  decease, 
as  also  out  of  whatever  sums  of  money  that  may  be  due 
to  me  by  bond  or  otherwise,  as  far  as  same  will  go 
towards  making  up  said  two  sums  of  one  thousand 
pounds,  with  interest  thereon  from  the  day  of  my  de- 
cease until  fully  paidt  and  in  case  said  sums  so  re- 
maining in  bank  and  so  due  to  me,  when  called  in,  shall 
appear  inadequate  to  the  payment  of  sud  sums  of  two 
thousand  ponnds,  with  interest  as  aforesaid,  I  order 
and  direct  that  the  deficiency  may  be  made  op  from 
the  produce  of  the  sale  of  my  stock  of  cattle,  as  by 
my  said  will  is  directed;  and  as  to  the  rest,  residue, 
and  remainder  of  my  property  not  disposed  of  by  my 
said  will,  I  give  and  bequeath  same  to  my  two  sons, 
Michael  and  Timothy  O'Donel,  to  be  equally  divided 
amongst  them,  whom  I  hereby  name,  constitute,  and  ap- 
point residuary  legatees,  this  15th  day  of  Aug.  1628." 
The  petition  of  appeal  then  stated  ''that  the  said  le- 
gacies of  £1000  and  £1000  to  testator's  said  daugh- 
ters are  the  charges  on  foot  of  which  said  Martin  Cogan 
has  filed  his  petition  for.  sale.  That  the  said  Michael 
O'Donel,  appellant's  brother,  died  on  or  about  the 
10th  day  of  July,  1836,  intestate,  unmarried,  and 
without  issue,  whereupon  your  petitioner  became  ab- 
solutely entitled  to  the  entiro  interest  in  said  houses 
and  other  property  of  his  father,  Anthony  O'DoneL 
That  the  said  Julia  O'Donei  afterwards  intermarried 
with  one  Edward  Howley  Cogan,  and  a  deed  of  mar- 
riage settlement,  dated  the  16th  of  December,  1836, 
was  executed,  previous  to  and  in  conuderation  of  said 
marriage,  whereby  the  said  legacy  of  J6  1,000,  so  bc^ 
queathed  to  the  said  Julia  as  aforesaid,  was  assigned 
by  the  said  Julia  O'Donei  to  the  said  Edward  IL 
Cogan,  his  executors,  administrators,  and  assigns. 
That  said  Mary  O'Donei  died  in  the  month  of 
March,  1839,  unmarried,  and  without  issue,  hav- 
ing previously  attained  her  ago  of  twenty-one 
years,  leaving  petitioner  and  the  said  Julia  Cogan, 
otherwise  O'Donei,  her  sole  next  of  kin  her  surviving, 
but  no  letters  of  administration  have  been  taken  unt 
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to  5aid  Maury  O'Donel's  effects.  That  the  said  Ed 
ward  Hovlejr  Cogan,  having  become  greatly  embar- 
rassed in  his  drcnmstances,  by  deed  of  trust,  dated 
the  20th  of  Jane,  1839,  made  between  the  said 
Edward  Rowley  Co^n  and  the  said  Jnlia,  his  wife, 
of  the  fint  part;  Martin  Gogao,  solicitor,  a  brother 
of  the  said  Edward  Howley  Gogan,  of  the  second 
part;  and  soTeral  creditors  therein  mentioned  of  the 
third  part — they*  the  said  Edward  Howley  Gogan 
and  Jolia  his  ipdfe,  porported  to  assign  to  the  said 
Martto  Oogan  the  said  lej^ies  of  £  1,000,  and  £  1 ,000 
bequeathed  to  the  said  Mary  O'Donel  and  Jnlia 
Cogan,  otherwise  O'Donel,  respectively.  That  the 
said  last  mentioned  deed  was  not  acknowledged  by 
the  said  Julia  Cogan,  pursuant  to  the  statute  in  that 
behalf  and  therefore  as  petitioner  submits,  did  not 
operate  to  pass  the  interest  of  said  Jnlia  Gogan,  if 
any,  in  the  legacy  bequeathed  to  her  sister,  the  said 
Mary  O'Donel,  and  that  the  said  Martin  Cogan,  ao- 
qaired  bo  title  under  said  deed  to  said  last-mentioned 
l^acy.  Edward  Howley  Gogan  died  about  the  year 
1845,  leaving  the  said  Julia  Gogan,  his  wife,  who  is 
still  living,  him  surviving.  No  payment  having  been 
made  or  demanded  on  foot  of  said  legacies  or  either  of 
them^  for  20  years  and  upwards,  the  said  Martin 
Cogan,  on  or  about  the  26th  of  November,  1863, 
having  filed  a  petition  in  the  Landed  Estates  Gourt, 
for  the  sale  of  said  premises  as  aforesaid,  by  order 
dated  the  27th  of  November,  1863,  the  Honorable 
Judge  Longfield  made  an  order  for  sale  of  said  pre- 
mises, onless  cause  shewn  to  the  contrary  in  twenty- 
eight  days  after  service  on  petitioner,  and  said  Jnlia 
Gogan.  That  your  petitioner,  on  the  18th  of 
January,  1864,  filed  an  affidavit  as  cause  against  said 
conditional  order.'* 

The  petition  of  appeal  then  closed  by  aver- 
ring that  Judge  Longfield  made  an  order  for  the 
sale  of  said  lands,  and  that  the  cause  shewn  by  pe- 
titioner be  disallowed  with  costs,  which  b  the  older 
now  appealed  from. 

The  SoUdtor  General  (Lawson),  now  appeared  in 

sopport  of  the  appeal — The  order  of  Judge  Longfield 

is  erroneous.    The  legacies  of  a  £1,000  and  1,000, 

are  not  charged  on  the  premises,  for  althoogh  they 

are  in  the  plainest  manner  made  a  charge  by  the  will 

itself  yet  they  are  by  equallv  dear  and  forcible  words 

restrained  from  being  a  charge  by  the  codicil,  the 

codicil  onmistakably  revoked  the  will  so  far  as  the 

testator  charged  those  two  legacies  upon  his  freehold 

states.    In  his  will  he  '*  charges  and  incumbers  all 

hb  land  for  the  payments  of  bb  daughters'  fortunes," 

In  the  codicil  he  notices  that  he  had  so  charged  all 

hb  '*  property  real  and  personal  with  payment  of  said 

sums*''  now  he  says  n^  wiah  u,  evidently  shewing 

that  hb  wish  was  to  exonerate  hb  freehold  estates, 

sod  to  charge  the  legacies  on  the  moneys  he  had  *'  in 

bank,"  in  the  first  instance,  but  if  they  shall  prove 

iosuffident;  he  then  in  place  of  charging  hb  estates 

with  the  deficiency,  actually  pointed  out  where  the 

deficiency  was  to  be  made  good  from  ^namely,  by 

the  sale  of  hb  stock  in  cattle,    The  legacies  then  are 

not  charged  upon  the  bnds.     [^The  Lard  Justice  of 

AppeaL — After  the  testator    has    used    the  word 

'*  stock  in  cattle,"  does  he  not  say,  '*^  as  by  my  said 

will  u  directed  "?]      That  cannot  point  to  bb  charg- 


ing his  landd,  it  merely  points  to  the  £2,000  be- 
quest made  in  his  will.  It  is  submitted  then  that 
this  codicil  has  the  effect  of  exonerating  the  lands. 
Thb  will  was  made  before  the  Wilb  Act,  and  there- 
fore under  the  Statute  of  Frauds,  7th  Willbm  III., 
three  witnesses  were  necessary  to  pass  lands  by  wilL 
The  will  in  this  case  was  duly  attested,  but  the  codi- 
cil was  not,  nor  was  it  requisite  that  it  should;  a  case 
nearly  similar  b  CovenkUe  v.  Lewis  (30  Beav.  409)« 
there  a  testator  made  a  will,  and  codicil  made  in  1839f 
the  former  was  attested  so  as  to  pass  real  estate,  but 
the  latter  was  not;  by  his  will  he  bequeathed  a  legacy 
of  £3,000.  and  charged  it  on  his  real,  in  aid  of  his 
personal  estate,  and  he  dovbed  his  real  and  personal 
estate  to  trastees,  charged  with  hb  legacies,  upon 
trust  thereout  by  mortgage  sale  or  other  dbposition, 
to  pay  the  legacy  of  £3,000.  By  the  codicil  he  re- 
dneed  the  legacy  fit>m  £3,000  to  £2,000,  and  it  was 
held  that  the  codicil,  though  not  properly  attested, 
affected  the  reduction.  Loid  Hardwicke's  decision  in 
Brudenell  v.  Boughton  (2  Atk.  268),  was  in  point. 
[The  Lord  Ghancellor  asked  if  thb  point  had  not  long 
since  been  settled  by  the  case  of  Ogle  y,  Ogle{\ 
Jones,  349),  in  the  Exchequer  Ghamber?J 

Serjeant  Sullivan — The  codicil  in  this  case  could 
not  operate  to  revoke  the  will;  the  will,  which  was 
one  of  lands,  required  by  the  3rd  section  of  the  Irish 
Statute  of  Frauds,  7,  Willbm  III.,  c  12,  three  credi- 
ble witnesses,  and  by  the  same  section  no  devise  in 
writing  of  any  lands,  tenements,  or  hereditaments, 
shall  be  revocable  otherwise  than  by  some  other  will 
or  codicil,  *'  signed  in  the  presence  of  three  or  more 
witnesses  declaring  the  same;"  Ogle  v.  Ogle^  above 
referred  to  is  in  point 

Thi  Lord  Gbangellob — ^The  precise  question  the 
Court  is  called  upon  here  to  determine  is,  are  those 
legacies  of  £2,000  well,  charged  upon  the  real  estate. 
There  can  be  no  doubt  but  that  they  are  charged  by 
the  terms  of  the  will;  in  the  codicil  two  funds  are 
provided,  and  we  are  here  asked  to  infer  that  those 
funds  so  provided,  vis. — the  money  in  bank,  and  the 
stock,  must  be  taken  to  repeal  the  charge  on  the 
real  estate.  It  appears  to  me  that  thb  codicil  has  no 
effect  whatever,  except  in  pointing  out  what  addi- 
tional funds  were  to  be  liable,  bnt  1  think  that  the 
pointing  out  such  additional  security,  can  not  for  one 
moment  be  held  to  exonerate  the  reality;  it  b  an  evi- 
dence that  the  testator  had  taken  care  of  those  young 
ladies.  Affirm  the  decision  of  Judge  Longfield  with 
costs. 

The  Lord  Justicb  of  Afpkal  concurred. 

Order  of  Judge  Lgngfidd  affirmid, 


e^Qurt  of  C$anc(r$. 

Reported  by  OliTer  J.  Bnike,  Esq.,  Eiq.,  BttMster-at-Law. 

Hewitt  v.  Bbedin.— i^«5.  Zrd  and  lOtA,  1865. 

Will —  Cotistruction  of -^Bequest  of  "  whatever  money 
/shall  die  possessed  of^* — Costs. 

Testator  being  possessed  of  considerable  sums  of  money 
— viz.,  £800  and  £500,  secured  by  mortgage  or 
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barges  an  land;  also  £449  invested  in  Oavemtnent 
ConioU;  and  £265  in  Government  New  Three 
per  cent  Skock^  thus  disposed  of  same  by  his  will: 
'*  /  will  and  bequeath  whafever  money  /  shaU  die 
possessed  of  to  my  brother  7^,"  and  after  making 
several  other  dispositions,  thus  concludes — '*  /  will 
and  bequeath  all  the  rest  and  residue  of  my  pro- 
perty, not  heretofore  disposed  of,  to  my  nephew^ 
H^  whom  I  appoint  my  residuary  legatee"  Hekl — 
That  while  the  sums  secured  by  mortgage^  as  also 
arrears  of  rent  and  rent^charge,  interest^  and 
dividends  on  Consols  and  upon  Stocky  passed 
under  the  expression  ^*  money  ^^  to  «/.,  the  sums  inr 
vested  in  Consols  and  New  Three  per  cenU  Stock 
did  not  pass  thereunder^  but  went  to  the  residuary 
legatee  H. 

This  was  a  general  cause  petition  filed  for  the  pur- 
pose of  having  the  opinion  of  the  Coart  npon  the  con- 
stmction  to  be  given  to  the  will  of  the  late  Arch- 
deacon O'Grady,  who  died  in  1859*  The  petition 
stated  that  ''  Archdeacon  O'Grady,  late  of  Eille- 
nane  Glebe,  Longhrea,  in  the  county  of  Galway, 
clerk)  deceased,  was  at  the  time  of  his  decease  herein- 
after mentioned,  possessed  of  personal  property,  con- 
fflsting  of  cash,  arrears  of  rent  and  tithe- reutcharge, 
personal  effects,  moneys  due  on  mortgage,  or  charges 
on  land,  and  interest  thereon ;  Oonsols  and  N^w  Three 
per  cent.  Stock  and  dividends  thereon ;  and  was  pos- 
sessed of  a  sum  of  money,  £2,000»  secured  by  a  charge 
on  land,  being  his  wife's  fortune,  which  he  specially 
bequeathed  by  his  wQl;  and  of  books  and  plate  which 
he  likewise  specifically  bequeathed  by  his  will; 
that  being  so  possessed,  the  said  Archdeacon  O'Grady 
died  on  or  about  the  17th  July,  1859,  having  duly 
made  and  executed  his  will,  bearing  date  1 7th  Sep- 
tember, 1856,  which  was  in  the  words  and  figures 
following: — 'I,  William  O'Grady,  Archdeacon  of 
Eilmacdnagh,  will  and  bequeath  the  sum  of  £2,000 
sterling  (being  the  amount  of  my  dear  wife,  Isabella 
Selina  Hewitt's  fortune,  in  compliance  with  her  re- 
quest) to  Mary  Hewitt  and  Harriett  Hewitt,  in  trust, 
the  yearly  interest  of  same  to  be  equally  divided 
between  them  or  the  survivor  of  them,  for  their  own 
or  her  own  particular  u:ie,  and  on  the  death  of  both 
to  be  equally  divided  between  my  nephews  Rose 
Lambert  Price,  of  the  Royal  Marine  Light  Infantry, 
and  his  brother  Henry  Talbot  Price,  of  the  Royal 
Navy,  for  ever.  2nd — I  will  and  bequeath  whatever 
money  I  shall  die  possessed  of  to  my  brother  the  Hon. 
John  O'Grady,  of  the  Royal  Navy,  during  his  natural 
life,  with  remainder  to  my  brother,  Major  the  Hon. 
Thomas  O'Grady,  for  his  natural  life;  and  after  the 
death  of  my  two  above-mentioned  brothers— 3rd,  I 
will  and  bequeath  the  above  money  to  be  equally 
divided  between  my  two  nephews,  James  Walter 
O'Grady,  of  the  Royal  Navy,  and  John  William 
Walter  O'Grady,  of  the  Royal  Marine  Light  Infantry, 
absolutely  and  for  ever.  4th,  I  will  and  bequeath  to 
my  brother.  Major  the  Hon.  Thomas  O'Grady,  all 
my  plate,  of  whatsoever  description,  with  my  library; 
and  request  to  preserve  all  my  divnity  and  ornamental 
books.  5th,  I  will  and  bequeath  a//  the  rest  and 
residue  of  my  property  not  heretofore  disposed  of  to 
my  nephew,  Hugh  Hamoa  Massy  O'Grady,  whom  I  ap- 


point my  residuary  legatee,  and  request  him  and  tny 
brother-in  law,  Thomas  Henry  Hewitt,  to  act  as  joint 
executors  of  this  my  last  will  and  testament.'  The 
petition  then  stated  that  the  will  was  duly  proved  on 
the  13th  August,  1859,  and  probate  was  granted 
to  Hugh  H.  Massy  O'Grady  and  to  the  petitioner,  as 
joint  executors,  and  that  the  assets  of  deceased  wore 
collected  in,  and  duly  distributed  and  administered, 
save  as  therein  is  excepted — *•*  That  after  such  distrt* 
button  there  remains  unconverted  and  undistributed, 
not  including  the  specific  bequests  contahied  in  said 
will,  certain  sums  of  money  due  on  mortgages  or 
charges  on  lands,  and  also  a  certain  amount  of  Consols 
and  New  Three  per  cent  Stock;  that  the  testator  was 
possessed  of  a  sum  of  money  amounting  to  £2,000, 
which  by  his  said  will  he  bequeathed  speeificaHy  to 
petitioner's  sisters,  Mary  and  Harriett,  for  their  Itvea, 
and  after  to  go  over  to  testator's  nephews.  Rose  Lam- 
bert Price,  and  Henry  Talbot  Price,  as  in  the  said 
will.  That  said  £2000  was  at  the  time  testator  so 
made  his  will,  similariy  circumstanced  with  the  two 
sums  of  £800  and  £500  hereinafter  mentioned,  that 
is  to  say,  a  charge  on  land,  and  since  testator's  death, 
the  interest  of  said  £2000  has  been  paid  to  the  speci- 
fie  legatees  for  life  thereof." 

The  petition  then  stated  that  Hugh  H.  Masay 
O'Grady,  the  said  residuary  legatee,  died  in  1859,  lear- 
ing  him  survivinghis  widow.Eliza  Selina  Maria 0<xrady, 
now  the  wife  of  William  Bredin,  and  that  administra- 
tion of  all  the  goods  and  chattels  of  said  Hugh  H.  Massy 
O'Grady  was  on  the  19th  April,  1860,  granted  to 
said  Eliza  Selina  Maria  O'Grady.  That  during  the 
life  of  Hugh  H.  M.  O'Grady,  no  interest  on  the  mort- 
gages or  charges  for  £800  and  £500,  or  dividends  on 
the  consols  amounting  to  449  88.  9d.,  and  new  three 
per  cent,  stock,  amounting  to  £265,  were  paid  by  the 
said  Hugh  MT  O'Grady  to  the  said  Hon.  John  O'Grady, 
but  that  the  interest  on  said  two  mortgages,  and  the 
dividends  on  said  consols  and  stock,  were  paid  by  the 
petitioner  as  surviving  executor  to,  and  received  by 
the  Hon.  John  O'Grady,  after  the  death  of  said  Hugh 
H.  M.  O'Grady,  with  the  knowledge  and  consent  of 
the  said  Eliza  Selina  Maria  O'Grady  (now  Mrs. 
Bredin),  the  administratrix  of  said  Hsgh  H.  M. 
O'Grady.  Three  questions  were  now  for  the  consider- 
ation of  the  Conrt: — First— Whether  upon  the  true 
construction  of  the  will  of  the  said  testator,  the  mort- 
gages or  charges  for  £800  and  £500  respectively  in 
the  schedule  mentioned,  passed  to  the  said  John  and 
Thomas  O'Grady,  respectively  for  life,  and  after  their 
decease  to  the  said  James  Walter  O'Grady,  and  John 
William  Waller  O'Grady,  m  manner  and  under  the 
bequest  of  whatsoever  money  the  testator  should  die 
possessed  of,  or  whether  the  aamt  passed  to  the  and 
Hugh  H.  M.  O'Grady,  under  the  residuary  bequest  in 
sud  will.  Secondly— -The  same  questions  as  to  the 
consols,  and  new  three  per  cenr.  stock  in  the  said 
schedule  mentioned.  Third — Whether  in  the  event 
of  the  Court  being  of  opinion,  that  the  sud  mortgages 
or  consols,  and  goverment  stock,  or  either  of  them, 
passed  under  the  residuary  bequest,  the  said  specific 
legatees  of  the  money  of  which  the  said  testator  should 
die  possessed,  are  entitled  to  be  recouped  out  of  the 
said  mortgages,  consols,  and  stock,  or  either  of  them, 
the  amount  ^money,  consisting  of  cash,  debts,  rent,  and 
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rait-cluug«k  interest,  and  dividends,  dae  to  the  testator 
at  his  deoease,  and  the  produce  of  consols  sold  for  pay- 
ment of  testator's  debts,  and  the  dividends  which 
would  have  accmed  thereon,  which  questions  if  the 
Court  shonld  see  fit  to  decide,  and  the  parties  be  de- 
dfoos  ofavoiding  the  expense  of  a  plenary  adminiatra- 
tion  of  the  trusts,  your  petitioner  is  willing  to  act  on 
the  above,  and  apply  the  said  outstanding  assets  ac- 
cordingly, deducting  only  the  costs  and  expenses  in- 
curred and  to  be  incurred  as  aforesaid.  And  your 
petitioner  sheweth  that  the  parties  interested  in  the 
dedaioD  of  such  questions  are  on  the  one  side,  the  said 
Hod.  John  O'Grady,  Hon.  Thomas  O'Grady,  James 
Walter  O'Grady,  and  Rose  Lambert  Price,  executor  of 
John  William  Walter  O'Grady,  who  lately  died,  and 
00  the  other,  the  said  William  Bredin,  and  £Ii£a 
Selina  Maria  0  Grady,  otherwise  Bredin,  his  wife,  in 
ber  character  of  administratrix  of  the  said  Hugh 
Hanion  Massy  O'Grady,  the  said  residuary  legatee." 

The  following  is  the  schedule  to  the  above  peti- 
tioa: 

Aooflat  due  by  the  aaid  Rev.  J.  Crawford: 

£  s.  d. 

Secured  by  mortgage  or  charge  on  land  800  0  0 

I>o.            do.             ...  600  0  0 

Amount  lemaining  invested  in  govern- 
ment consols  ...             ...             ...  449  8  9 

Amount  remaining  invested  in  govern- 
ment new  three  per  cent,  stocks    ...  265  0  0 


Total,  £2,014    8     9 

Charles  Andrews,  Q.O.,  with  Leslie,  were  heard  on 
behalf  of  the  executor,  Hewett.  The  executor  had 
no  perMual  interest  in  the  matter,  seeing  the  conflict- 
ing claims  of  the  respondents  he  had  submitted  a  case 
to  oonnseL  and  was  advised  to  file  this  petition,  and 
accordingly  he  had  done  so,  and  he  now  asked  for  his 
costs? 

Warren,  Q.O.,  with  Chatterton,  Q.C.,  for  the  Hon. 
John  O'Grady. — ^The  testator  bequeaths  •'  whatever 
money  I  shall  die  possessed  of  to  my  brother,  the  Hon. 
John  O'Grady,**  for  life,  with  remainder  over.  We 
submit  that  we  are  entitled  under  the  terms  of  the  will 
to  take  all  the  moneys  testator  had  at  his  death  in  the  new 
three  per  cents,  stock  and  mortgage  securities,  which 
conatmction  of  the  will  it  is  apparent  harmonizes  with 
the  real  intention  of  the  testator;  as  for  the  mort- 
gages there  cannot  be  a  shadow  of  a  doubt  but  that  the 
money  secured  thereby  passes  under  the  word  "  money  " 
to  the  Hon.  John  O'Grady,  and  not  to  the  residuary 
legatee,  see  the  judgment  of  GUbert,  C.B.,  in  Shel- 
mer's  case  (Gilbert,  Eq.  Cases  202).— It  is  true  that 
he  there  held  that  the  word  foon^  did  not  pass  stock, 
but  that  it  did  pass,  or  rather  that  money  secured  by 
mortgage,  passed  thereunder.  In  Manning  v.  FurceU 
a  De.  Gex.  M'N,  &  G.,  55),  a  bequest  of  "all  my 
moneys,"  was  held  to  include  two  balances  standing 
to  the  credit  of  the  tesUtor  at  his  banker's.  In 
PotodPs  trusU  (1  John.  Bep;  in  Oh.  49)  cash  of  a 
{^trix  at  a  savings  bank  was  held  to  pass  under  a 
wqatet  of  aU  her  ready  money.     In  Langdale  v. 

Whtfield  (4  Kay  &  J.  426),  the  word  money  in  a 
«»icu  was  held  to  comprise,  not  only  all  moneys  in 
"tod,  but  also  all  moneys  due  to  the  testator,  whether 


upon  security  or  otherwise,  notwithstanding  the  ex- 
press mention  made  in  the  will  of  moneys,  and  securi- 
ties for  moneys.  The  above  cases  then  show  that 
the  legatees  are  entitled  to  take  under  the  word 
money,  all  moneys  secured  by  mortgage,  viz.,  the  two 
sums  of  £800  and  £500;  and  upon  the  authority 
of  the  late  decisions  the  word  "  money "  will  be 
held  to  have  its  widest,  and  its  most  popular  signifi- 
cation, which  it  is  clear  was  the  testator's  intention, 
and  that  therefore  the  petitioners  aro  entitled  to  the 
money  in  stock  and  consols.  See  also  Stocks  y.  Barry 
(1  Johnson's  Gases  in  Oh.  54). 

Sergeant  Sullivan  (with  Tamdy  and  Vereker)  appeared 
for  the  residuary  legatees. — The  residuary  legatees  are 
clearly  entitled  to  all  government  stocky  and  also 
to  the  mortgages  and  other  securities  for  money 
in  the  hands  of  the  petitioner.  Money  will  not 
pass  under  a  bequest  of  stock,  nor  conversely 
stock  will  not  pass  under  a  bequest  of  money,  and 
therefore,  neither  the  Hon.  John  O'Grady,  nor  after 
his  death,  was  the  Hon.  Thomas  O'Grady,  nor  the 
two  nephews  of  the  testator,  James  Walter  O'Grady, 
nor  James  William  O'Grady,  entitled  to  anything 
whatever,  save  *'  whatever  money ''  the  testator  died 
possessed  of,  that  stock  dojs  not  pass  by  the  word 
**  money,"  has  been  decided  by  Lord  Eldon  in  Botham 
V.  Sutton  (.5  Veis.  jun.  327),  and  that  decision  has 
since  been  invariably  followed,  as  it  was  in  Cowling 
V.  Cowling  (26  Beav.  449)f  where  all  the  cases  are 
collected  and  noted  in  the  judgment  of  the  Master  of 
the  Rolls,  from  page  451  to  454.  Gordon  v.  Dot- 
tereU  (I  Mylne  &  K.  56},  was  where  a  testator  be- 
queathed to  his  sister  a  legacy  of  £100,  and  a  legacy 
of  £20  to  his  nephew,  and  the  rest  of  his  money  to 
be  equally  divided  between  his  brother  and  his  niece. 
At  his  decease,  his  property  consisted  of  £600  three 
per  cent,  consols,  and  £1 19  in  sovereigns,  and  it  was 
held  that  the  stock  did  not  pass  under  the  words 
'*  money,'^  and  there  it  no  doubt  was  the  intention  of 
the  testator  that  the  word  "  money  "  should  pass  under 
the  expression  *' stock;"  but  the  Master  of  the  Rolls,  in 
that  case  when  giving  judgment  says,  '*  I  have  no 
doubt  that  it  was  the  intention  of  the  testator  that 
the  stock  shonld  pass  under  the  term  '  money  '  but  if 
it  be  settled  that  stock  shall  not  pass  under  the  term 
money,  unless  there  be  some  explanatory  context  in 
the  will,  I  am  afraid  that  the  testators  intention  will 
not  bo  efiectoated."  See  also  Barry  v.  Harding 
(1  Jones  &  Latouche  475),  DunaUy  v.  Dunally  (6  Ir. 
Oh.  S^O)\Lowe  v. Thomas{S  De  G.M»N.&  G.315); 
Barclay  v.  Maskelyne  (6  Jur.  N.S.  12);  2  Jannan 
on  Wills,  third  edition,  730  and  731.  As  to  the 
proposition  that  the  expression  money  will  pass  there- 
under all  money  s  secured  on  mortgages,  not  a  single 
modern  case  has  been  put  to  support  same,  and  in- 
deed no  case  at  all,  save  one  Shelmer*a  case  from 
Gilbert. 

Feb.  10. — The  Lord  Chancellob — In  this  case  a 
very  short  question  arises  out  of  the  will  of  Archdea- 
con O'Grady.  This  question  is,  whethei-  a  particular 
bequest  of  "  whatever  money  I  shall  die  possessed  o^*' 
includes  public  stock  and  money  secured  on  land. 
Now  in  regard  to  public  stock,  it  is  manifest  that  the 
word  *'  money  "  conld  not  pass  stock.  Lowe  v. 
Thomas  (5  De.  Gex.  M*N.  <&  G.  315,  and  Kay  369), 
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seems  to  be  conclaslve  on  the  qaestiob.  It  was  there 
held  that  the  word  "  money  "  in  a  will,  will  not  pass 
stock  in  the  fnnds;  there  the  beqnest  was  '*To  mj 
brother  John  Thomas,  the  whole  of  my  money  for 
his  life,  and  at  his  death  to  be  divided  between  my 
two  nieces,  Rebecca  and  Mary  Lowe,  my  clothes  to 
be  divided  likewise  between  them.  I  likewise  declare 
the  longest  survivor  of  the  above  mentioned  nieces  is 
to  become  possessed  of  the  whole  money,''  and  it  was 
held  as  I  jast  said,  that  the  stock  did  not  pass.  Now 
1  can  find  nothing  in  this  will  that  would  be  sufficient 
to  take  it  out  of  the  authority  of  that  case.  In  the 
case  before  the  Court  the  testator  bequeathed  what- 
ever money  he  should  die  possessed  of:  Then  as  to 
that  money,  he  leaves  it  after  the  life  interest  given 
to  his  two  brothers,  to  his  nephews  absolutely,  and 
then  he  appoints  his  nephew,  Hugh  Massy  O'Grady 
to  be  his  residuaty  legatee.  I  think  then  that  under 
the  expression  monetf,  that  the  stock  can  not  be  held 
to  pass.  But  now  as  to  the  mortgage,  the  qqestion 
is  a  different  one;  it  is  singular  that  the  question  has 
now  been  exactly  determined;  it  may  be  that  that  is 
accountable  for  by  the  impression  being  abroad  that 
it  was  settled  long  ago  by  the  case  in  Gilbert.  Shel- 
mer's  case  (Gilbert's  cases  in  Eq.  202),  the  judgment 
in  that  case  bears  on  the  one  now  in  consideration. 
Speaking  of  •'  money,''  the  Chief  Baron  says,  "  I  am 
of  opinion  that  the  word  monei/is  a  general  word,  but 
yet  not  so  large  and  comprehensive  as  the  word 
pecunia  in  the  Roman  tongue;  for  such  word  in  that 
language  would  carry  all  the  testator's  substance,  both 
real  and  personal  that  can  be  converted  into  money, 
but  the  word  money  in  our  language,  answers  to  the 
Barbarianb' Latin  word  monetOy  and  is  a  genus  that 
compiehends  two  species,  viz.,  ready  money,  and 
money  due."  The  Chief  Baron  in  that  case  takes  a 
broad  distinction  between  stock  and  money,  secured 
by  mortgage.  The  testatrix  there  bequeathed  to  her 
two  servants,  Philip  Howe,  and  Elizabeth  Pilgrim, 
"  All  my  household  goods,  money^  and  plate,  that  I 
shall  leave  behind  me  at  the  time  of  my  death  undis- 
posed of,"  and  the  Chief  Baron  there  held  that  under 
those  bequests,  stock  did  not  pass  to  the  legatees, 
wiiile  a  certain  mortgage  and  arreara  of  rent  did 
pass  thereunder,  "  since  these  must  be  looked  upon 
by  all  the  rules  of  construction,  to  be  Mrs.  Sber- 
man's  money  at  the  time  of  her  death;  but  the 
word  money  will  not  comprehend  South  Sea  stock, 
or  annuity  stock,  because  that  is  an  interest  arising 
out  of  funds,  settled  by  public  laws,  and  though 
it  be  redeemable  by  money,  or  saleable  for  money, 
yet  it  can  be  no  more  looked  upon  as  money 
at  the  time  of  Mrs.  Shermer's  decease,  than  a  term  of 
years,  a  coach  or  horses,  and  therefore  I  am  clearly 
of  opinion,  it  cannot  be  comprehended  in  the  word 
fikmcy."  I  was  referred  to  Barclay  v.  Maskdyne  (5 
Jur.  12),  upon  the  question  of  the  mortgages,  that 
debts  due  on  mortgages  would  pass  under  a  bequest 
of  money  J  but  I  find  nothiug  in  that  case  having  re- 
ference to  mortgages.  That  case  was  not  one  of 
mortgages,  but  of  stock.  Langdak  v.  Whitfield  (4 
Kay  &  J.  426),  shews  that  the  word  money  may  in- 
clude mortgages;  in  Stocks  v.  Barr^  {\  Johnson's 
Cas.  in  Ch.  54),  a  bequest  of  money  was  held  to  pass 
testator's  reversionary  interest  in  a  sum  charged  on 


real  estate.  I  have  been  referred  to  several  cases 
here;  for  example,  Barry  v.  Harding  (I  Jones  &  LaL 
475),  which  are  not  in  point,  and  have  no  bearing  upon 
the  case  now  immediately  under  consideration.  I 
then  think  *'  money  "  may  include  mortgages,  gather- 
ing, as  I  do,  the  testator's  meaning  fh>m  the 
context  Now,  coupling  all  those  other  cases 
that  have  been  put  with  the  case  in  Gilbert,  I 
can  find  nothing  in  my  mind  to  upset  the  judgment 
in  Gilbert,  and  I  shall  therefore  declare  that  mort- 
gages or  charges  for  £800  and  £500,  passed  under 
the  description  "money"  in  the  will  of  Archdeacon 
O'Grady,  to  John  O'Grady  and  Thomas  O'Grady, 
successively  for  life,  and  after  the  decease  of  the  sar- 
vivor  of  them,  to  James  Walter  O'Grady,  and  John 
William  Walter  O'Grady,  but  as  to  the  money  in- 
vested in  government  consols,  and  also  remaining 
invested  in  government  new  three  per  cent,  stock,  I 
shall  declare  that  that  passed  to  Hugh  Hanion  Massy 
O'Grady,  under  the  residnaiy  beqnest.  Aud  as  to 
the  amount  of  cash,  arrears  of  rent  and  rent-charge, 
interest,  and  dividends  on  consols  and  upon  stock 
due  to  the  testator  at  the  time  of  his  decease,  I  am  of 
opinion  that  those  pass  under  the  term  ^^  money  "  to 
the  Hon.  John  O'Gi-ady,  and  that  they  do  not  go  to 
the  residuary  legatee.  As  to  the  petitioner's  coats,  I 
shall  direct  him  to  have  his  costs,  including  the  costs 
of  laying  his  case  before  counsel,  as  executor's  costs. 
The  several  other  parties  are  also  entitled  to  their 
costs  out  of  the  residuary  fnnd« 


DnuoN  V.  BhAxz^—lSth  4r  nth  Dec.  1864. 

Articles  of  agreement — Construction —  Word  '*  issue  *' 
.  —Estate  taiL 

By  articles  of  agreement^  bearing  date  2Gth  May, 
1853,  it  was  agi^eed  "  that  after  the  death  ofH,  B., 
the  estate  ofEenvyle  shall  be  limited  to  and,  settled 
upon  E,  H.  B,  and  his  issue,  with  reniainder  (in 
the  event  of  the  said  E,  ff.  B.  dying  in  the  lifetime 
ofhisjather  the  said  H,  B.,  without  lawful  issue) 
to  ^sach  of  the  other  sons  of  the  said  JET.  A,  in  suc- 
cession^ according  to  their  seniority^  with  an  ulti- 
mate remainder  to  the  right  heirs  of  said  H.  /?.*» 
Held,  in  a  suit  to  carry  said  articles  into  execution, 
that  E,  H.  B.  was  entitled  to  have  an  estate  in  fee 
tail  in  possession  conveyed  to  him  thereunder. 

This  was  a  cause  petition  presented  by  Thomas  Dillon 
and  Wm.  Henry  Suffield;  the  respondents  being  Edgar 
Henry  Blake  (eldest  son  of  Henry  Blake,  of  Renvyie,  in 
the  county  of  Galway,)  also  Henry  £dgar  Valentine 
Blake,  only  son  of  said  Edgar  H.  Blake;  and  Ethelbcrt 
Henry  Blake,  Athelstain  Henry  Blake,  Emilie  Ana 
Blake,  Eleanor  Elizabeth  Blake,  and  Harold  Hemy 
Blake,  (all  being  the  younger  children  of  said  Henry 
Blake),  and  Henry  '  Blake,  the  infant  son  of  said 
Ethelbert  Henry  Blake,  by  his  next  friend.  Tho 
prayer  of  the  petition  was,  that  the  trusts  of  cer- 
tain articles  of  the  26th  day  of  May,-  1853,  which 
are  capable  of  being,  and  have  not  heretofore  been 
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execQtedf  may  be  carried  iuto  execation  under  the  de- 
cree and  direclion  of  the  Court,  and  that  the  rights  of 
ill  partiea  under  the  aaid  articles  may  be  ascertained 
and  declared,  and  the  aaid  lands  conveyed  accord* 
iagly,  petitioners  being  willing  and  undertaking  to 
coDTey  the  said  lands  and  hereditaments  according  to 
tbe  direction  of  the  Court,  and  also  that  it  might  be 
referred  if  necessary  to  the  Master  of  the  Court 
to  aetde  and  approve  of  a  proper  deed  of  settlement 
(0  be  executed  by  petitioner,  in  pursuance  of  said 
articles.  The  lik:ts  as  stated  in  the  cause  petition, 
were  shortly  as  follows: — By  indenture  of  dlst  Dec., 
1810,  made  previons  to  the  marriage  of  Henry  Blake 
with  Martha  Lonisa  Attersell.  It  was  agreed  that 
ten  thousand  pounds  should  be  vested  in  trustees, 
payable  after  the  death  of  Heniy  Blake,  for  the  chil- 
dreo  of  the  marriage,  with  power  of  appointment  and 
revoeation.  By  another  deed  of  same  date  as  the 
Ust,  and  also  made  previous  to  and  in  contemplation 
of  said  then  intended  man*jage,  said  Henry  Blake  con- 
veyed the  said  fienvyle  estate  to  trustees,  and  their 
heirs,  to  the  use  of  Henry  Blake  for  life,  and  afler  his 
decease,  to  the  intent  that  his  then  intended  wife  should 
receive  a  jointure  of  ig  1,000  a  year  for  her  life;  and 
a  term  of  1,000  years  was  created  to  secure  said  join- 
tore,  remainder  to  the  right  heirs  of  Henry  Blake.  The 
petition  then  sUted  that  the  said  £  1 0,000  had  not  been 
traosferred,  and  that  in  substitution  therefor,  Henry 
Blake  conveyed  the  lands  to  trustees  in  mortgage, 
for  the  purpose  of  securing  the  said  sum  of  £10,000 
subject  to  said  jointure.  That  there  was  issue  of 
said  marriage,  eight  children, — namely, — Edgar 
HeQ7  Blake,  the  eldest  son,  Emelie  Anne  Blake, 
Eleanor  Elisabeth  Blake,  Harold  Henry  Blake,  Ethel- 
bvrt  Henry  Blake,  Egbert  Henry  Blake,  Ethelstain 
Henry  Blake,  aud  Herbert  Blake.  That  said  Henry 
by  deed  poll  of  2od  Nov.,  1841,  appointed  among  his 
children,  reserving  however  the  power  of  revocation, 
after  which  appointment  Egbert  Henry  Blake  died. 
That  by  deed  of  2nd  January,  1862,  Henry  Blake 
having  revoked  the  former  appointment,  re-appointcd 
said  £10,000  in  shares  of  £2,000  to  each  of  his  five 
yoanger  children,  and  also  providing  for  Harold  Henry 
Blake,  who  was  imbecile  in  mind,  by  charging  upon 
the  three  snma  so  appointed  to  his  younger  sons,  an 
annaity  of  £70  for  his  life.  That  it  was  considered 
advisable  by  the  family  that  the  said  estate  should 
be  sold  by  the  Commissioners  for  sale  of  incumbered 
estate,  and  purchased  with  the  said  sum  of  £10,000, 
and  that  the  £10,000  should  be  settled  as  before 
mentioned.  That  accordingly,  by  ABricLES  of  agree- 
ment, under  seal  bearing  date 26th  May,  1853,  between 
Henry  Blake,  <rf  Renvyle,  in  the  county  of  G^way, 
£sq..  and  Martha  Louisa,  hb  wife,  of  the  first  part, 
i^theibert  Henry  Blake»  Ethelstain  Heniy  Blake, 
Kmelie  Anne  Blake,  and  Eleanor  Elizabeth  Blake, 
cdildren  of  sud  Heniy  and  Martha  Louisa  BUtke,  of 
the  second  part,  and  Thomas  Dillon  and  Henry  Suf- 
field,  Esqrs.,  trustees  named  for  the  purposes  herein- 
after mentioned  of  the  third  part  *'  It  was  recited 
that  Henry  Blake  had  appointed  and  limited  a  sum  of 
ten  thonsand  pounds  as  aforesaid,  amongst  his  said 
children,  but  nevertheless  that  the  sums  so  appoint- 
ad  shall  not  be  payable  to,  or  revocable  by  them  dur- 
ing the  life  time  of  the  said  Henry  Blake,  and  that 


the  said  sum  of  £10,000  shall  be  the  third  charge 
affecting  said  estates.  And  it  is  further  agreed  that 
subject  to  the  charges,"  in  agreement  set  forth,  '^  and 
after  the  death  of  'the  said  Henry  Blake,  the  said 
estates  shall  be  lirai^.ed  to  and  settled  upon  the  said 
Edgar  Henry  Blake,  and  his  issue,  with  remainder  (in 
the  event  of  the  sud  Edgar  Henry  Blake  dying  in  the 
lifetime  of  bis  father,  the  said  Henry  Blake  without 
lawful  issue),  to  each  of  the  other  sons  of  the  said 
Henry  Blake,  in  succession,  according  to  their  seni- 
ority, with  an  ultimate  remainder  to  the  right  heirs  of 
said  Henry  Blake.  And  whereas  it  hath  been  further 
agreed  that  in  the  event  of  any  of  the  youni^er  sons 
of  the  said  Henry  Blake,  succeeding  to  the  said  estates 
under  such  settlement  thereof  as  aforesaid,  the  portion 
or  value  of  the  sum  of  £10,000,  of  the  child  so  sue* 
ceeding,  should  go  to  and  be  divided  amongst  the 
others,  or  other  of  the  said  younger  children  in  equal 
shares  and  proportions.  Now  be  it  known  that  the 
said  several  persons,  parties  hereto  of  the  first  and 
second  part,  for  himself,  herself,  and  themselves,  it' 
spectively,  and  for  their,  and  each  of  their  heirs,  &c.. 
covenant  and  agree  with  the  said  Thomas  Dillon, 
and  William  Henry  Sufield,  and  the  survivor  of  them 
that  they  the  said  Henry  Blake,  Martha  Lonisa  Blake, 
Ethelbeit  Henry  Blake,  Ethelstane  Henry  Blake, 
Herbert  Henry  Blake,  Emelie  Anne  Blake,  and  Eleanor 
Elizabeth  Blake,  and  each  of  them  respectively  shall 
and  will  join  in  the  sale  and  conveyance  of  the  said 
lands  of  Renvyle,  to  the  said  Thomas  Dillon,  and 
William  Henry  Suffield,  and  sign  such  receipts  ac- 
quittances, or  other  discbarges  for  the  said  jointure, 
and  the  several  sums  appointed  in  manner  hereinbe- 
fore mentioned,  respectively,  according  to  their  several 
rights  and  interests  therein,  as  may  be  required  to 
enable  the  said  Thomas  Dillon,  and  William  Henry 
Suffield  to  become  the  purchasers  of  the  said  last 
mentioned  lands,  in  the  Court  of  the  Commissioners 
for  sale  of  incumbered  Estates,  for  the  purposes  and 
upon  the  trusts  hereinbefore  mentioned.  Aud  the  said 
Thomas  Dillon  and  William  Henry  Suffield^  for  them- 
^telves  respectively,  and  their  heirs,  executors,  and 
administrators,  covenant  aud  agree  to  and  with  the 
said  Henry  Blake,  Martha  Louisa  Blake,  Ethelbert 
Henry  Blake,  Ethelstane  Henry  Blake,  Herbert 
Henry  Blake,  Emilie  Anne  Blake,  Eleanor  Elizabeth 
Blake,  aud  with  their  and  each  of  their  heirs,  execu- 
tors, administrators,  and  assigns.  That  immediately 
after  the  execution  of  the  conveyance  of  the  said 
lands  to  them,  they  the  said  Thomas  Dillon  and 
William  Henry  Suffield,  shall  and  will  convey,  settle, 
and  assure  the  same,  and  every  part  thereof,  to  for 
and  upon  the  trusts  hereinbefore  declared,  and  set  forth 
or  upon  such  further  and  other,  or  modified  trusts  as 
may  be  found  reqnbite  or  more  convenient  for  carry- 
ing into  full  and  legal  effect  the  intention  of  the 
parties  thereto.'^ 

The  petition  then  states  the  death  of  Martha 
Louisa  Bhike,  and  also  the  death  of  Henry  Blake, 
the  father,  in  1856,  and  that  questions  have  arisen  as 
to  the  limitation  of  said  lands,  to  be  inserted  in  a 
settlement  to  be  executed  in  pursuance  ol  the  said 
articles  of  26th  May,  1853,  and  that  petitioners  were 
advised  that  they  ought  to  convey  the  said  lands  and 
hereditaments,  subject  to  the  several  charges  and  ia« 
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cmnbrances,  to  the  nse  of  Ed^^r  Henry  Blake,  and 
bis  assigns,  daring  his  natnral  liflB,  with  remainder  to 
bis  first  and  other  sons,  snccessiTelY  in  tail,  with  re- 
mainder to  his  daughters  as  tenants  in  common  with 
cross  remainder  in  tail,  with  remainder  to  the  said 
Edgar  Henry  Blake,  and  his  heir,  all  subject  as  afore- 
said, to  the  charges,  &c.  Edgar  Henry  Blake  had  no 
.  son  at  the  time  of  filing  this  petition.  On  the  18th 
of  November,  1864,  a  supplemental  cause  petition 
was  filed  by  the  above  named  petitioners,  shewing 
that  after  the  setting  down  the  said  petition,  **  and 
on  the  20th  day  of  August  last  pa^t,  the  respondent 
Edgar  Henry  Blake  had  a  son  bom  who  has  since 
been  christened  by  the  name  of  Henry  Edgar  Valen 
tine  Blake ''  and  who  the  said  petitioners  submitted 
was  first  tenant  in  tail  in  remainder  of  said  lands. 

Chattertony  Q.C,  with  Leec\  appeared  for  the 
petitioners,  who  were  willing  to  convey  the  lands  as 
the  Court  should  direct.  The  contending  parties 
were  Ed/^ar  Henry  Blake,  who  Insisted  that  he  was 
entitled  to  an  estate  tail  in  poMesnon,  and  his  infant 
son  (by  his  next  friend)  whose  object  it  was  to  shew 
that  the  true  construction  of  the  articles  of  26th 
May,  1853,  was  to  give  said  Edgar  Henry  Blake  a 
lifb  estate  in  possession,  and  to  his  said  infant  son  an 
estate  in  fee  tail  in  remainder.  Ethelbert  Henry 
Blake  also  insisted  that  said  Edgar  was  entitled  to  a 
life  estate  merely  In  said  lands  with  several  remainders 
over. 

Hie  Solidtor-Oeneral,  with  W.  Ousack  Smith, 
appeared  for  Edgar  Henry  Valentine  Blake,  the 
son  of  Edgar  Henry  Blake,  in  support  of  the 
view  that  Edgar  Henry  Blake  was  merely  enti- 
tled to  a  life  estatc-i-The  qnestion*-in  execntoiy 
articles,  where  lands  are  directed  to  be  limited  to  a  man 
and  his  issue,  is  how  are  those  to  be  carried  oat  ?  All  the 
cases  as  to  the  distinction  between  executory  and  exe- 
cuted articles,  where  the  directions  are  incomplete, 
are  collected  in  Fearneon  Contingent  Rem.  184.  We 
must  first  consider  what  was  the  intention  of  the  par- 
ties and  direct  the  conveyance  according  to  It,  and  the 
Court  will  go  the  length  of  disregarding  the  rnle  in 
Shelly's  case  in  order  to  carry  out  the  intention  of  the 
parties.  Here  however  no  great  difficulty  exists,  as  the 
wordd  "heirs  of  the  body'*  does  not  exist  in  the  articles, 
the  word  being  '^  issue,"  and  every  estate  given  to  the 
issue,  must  be  taken  by  them  as  purchasers.  This  view 
was  expressed  in  the  judgment  of  the  Lord  Chanoellor 
in  White  V.  Carter  (2  Eden,  368):— «' This  is  one 
of  those  cases  of  imperfect  trusts,  which  are  left  to 
be  modelled  by  the  Court;  and  where,  according  to  the 
expression  of  Lord  Talbot  in  Lord  Gienordiy  v.  Boe- 
vtlle,  something  is  left  by  the  creator  of  the  trust  to 
be  done,  and  it  therefore  becomes  solely  one  of  in- 
tention." That  case  was  where  there  was  a  devise  to 
trustees  of  money  to  be  laid  out  in  land,  and  to  be 
settled  as  oounsel  should  advise  in  trust  for  A,  and 
his  issue  in  tail  mnle,  to  take  in  succession  and  prior- 
ity, and  the  interest  of  the  money  till  laid  out  to  be 
paid  to  A,  his  sons  and  issue ;  and  it  was  held  that 
A  should  have  only  an  estate  for  life  in  the  lands,  to 
be  purchased,  with  remainder  to  his  first  and  other 
eons.  The  word  '*issn^"  then  which  occurs  in  these 
articles,  can  be  moulded  without  difficulty  to  mean 
first  and  other  sons  \  there  is  no  difference  between 


the  construction  of  executory  tmsts  in  marriage  arti- 
des,  and  in  a  will,  except  that  the  object  aad  pvrpoae 
of  the  former  fuminh  an  tndioation  of  iotenCioo  which 
mnst  be  wanting  in  the  latter.  Jioehjard  r.  FiU* 
maurioe  (2  Dr.  and  War.  1),  was,  where  by  poet 
nuptial  articles,  J.  Fltamaiirioe  covenanted  with  tma- 
tees  to  settle  ceruin  lands,  of  whioh  be  was  seiaed  In 
fee,  as  caurud  should  dtreet,  to  the  use  of  J.  Fitmaa- 
rice  for  life,  remainder  to  tmste^  to  preserve,  &&, 
remainder  to  the  nse  of  H.,  to  permit  him  to  take  the 
rents  and  profits  for  his  life,  remainder  to  the  heirs 
male  of  the  body  of  H.,  remainder  to  the  nse  of  T,  to 
permit  him  to  take  the  rents  and  profits  for  his  life, 
remainder  to  the  issue  male  of  T;  and  it  was  there 
held  that  H  took  an  estate  for  life  only.  Blaekboume 
T.  Stables  (2  Ves.  &  B.  569i  367).  Now  the  Court 
is  asked  by  the  other  side  to  give  such  a  construction  to 
this  instrament  (signed  by  the  several  brothers),  as 
will  have  the  effect  to  give  Edgar  Henry  Blake,  the 
power  to  cut  out  all  said  brothers  of  the  remainder. 

Serjeani  Sullwan  {with  Raymond)  for  Etbelatan 
Henry  Blake. 

^tVicA  Whk%  for  Ethelbert  Heniy  Blake,  cHed 
Pearecdl  t.  Simpson  (15  Yes.  29). 

Brewster, Q.C,  and  Warren,  QC^ (with ShekUlan) 
for  Henry  Edgar  Blake. — It  has  always  been  held 
from  a  very  early  history  of  our  law  that  you  cannot 
in  carrying  into  execution  executory  articles,  asenme 
any  intention  except  in  oases  of  maniage  articles; 
marriage  is  not  an  element  in  the  present  case.  We 
are  here  destitute  on  both  sides  of  any  cases  exaaly 
in  point:  the  articles  are  not  executory.  Samud  v. 
Samuel  (9  Jur,  O.a  222;  23  L.  J.  fox  1845,  222), 
shews  what  construction  the  word  <* issue"  shall 
have:  in  that  case  the  testator  directed  his  moneys 
to  be  settled  upon  his  children  '*  for  the  sole  ose  of 
themselves,  and  their  lawful  un<e,"  and  it  was  heM 
upon  the  petition  of  one  of  his  daughters  that  she 
was  entitled  to  her  share  absolutely.  No  life  estate 
is  given  by  those  articles  to  Edgar  Henry  Blake,  the 
exact  expressioB  being  *'that  the  estates  shall  be 
limited  to  Edgar  Henry  Blake  and  his  issne,^  that 
gives  an  estate  tail  to  Edgar  without  any  preceding 
life  estate  to  any  one  else — here  as  in  Blackburn  v. 
Stables  (2  V.  <&  B.  871);  Sweetapple  v.  Bandon  (2 
Veiuon  536);  Seale  v,  Seale  (1  P.  W.  290). 

\9th  Dec — The  Lord  Chanckujor  said  he  was 
of  opinion  in  this  case  that  Edgar  Henry  Blake  took 
an  estate  tail  in  possession:  by  the  articles  the  younger 
children  of  Henry  Blake  were  to  take  nothing  except 
in  the  event  of  Edgar  Henry  Blake  dying  in  the  life- 
time of  his  father  without  issne.  In  many  of  the 
cases  referred  to,  the  limitations  provided  for  a  life 
estate  preceding  the  estete  tail;  but  there  is  no  pro- 
vision of  that  kind  in  the  case  now  under  eonsider- 
ation,  the  estate  is  to  be  settled  upon  Henry  Edgar 
Blake  and  bis  issue,  and  there  is  no  indication  in  the 
instrument  that  any  life  estate  was  to  be  conveyed  at 
all.  I  think  the  instrument  appears  the  other  way. 
I  have  is  no  difficulty  whatever  in  arriving  at  this  con- 
clusion; and  I  shall  therefore  decree  an  esUte  in  fee 
tail  in  possession  to  Edgar  Henry  Blake, 
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€mvi  of  ext^tqntv  tf^ambrr* 

Bapoftad  by  0.  R  Madden,  BHm  BanlstoMt-Uw. 

[Befobk  Mokahan,  C  J.,  Pioor,  G  B.,  Keogr,  Chris- 
tian, J  J;,  FnzoEBALD,  HuGHSS,  Deast,  B  B.] 

Thomsov  V,  Roberts  and  another.  *^an,  16,  21. 

ReeHaH — Condition — Indmnnity  bond, 

Whm  an  indemnity  bond^  after  reciting  that  A.  had 
hem  taken  and  admitted  into  the  service  of  a  bank- 
ing company  ae  a  writing  clerk^  was  conditioned  for 
the perjormance  by  A,  of  the  said  service^  and  all 
and  every  other  services  of  the  said  company  wherein 
he  is,  aihaU^  or  may  be  employed. 

Held — \^Monahan^  C  J.^  and  Pigot^  C B,^  dissentien- 
tibus] — ncU  the  particular  words  in  the  recital  did 
not  limit  the  more  general  words  in  the  condition  to 
the  continuance  of  A,  in  the  service  of  the  company 
in  the  capacity  of  a  writing  clerk,  and  that  the  sure 
ties  were  not  discharged  on  his  promotion  to  the  office 
of  cashier. 

Tins  was  an  appeal  from  the  judgment  of  the  Qaeen*s 
BeDch,  overrnling  the  pIuntifiTs  demurrer  to  the  de- 
fence. The  action  was  brought  on  an  iudemnit}  bond 
by  John  Thomson,  on  behalf  of  the  Belfast  Banking 
Company  against  the  defendants  as  the  co-obligors.  The 
BQiDmons  and  plaint  set  forth  the  bond,  which  was  as 
follows: — '*  Whereas  the  said  Alexander  Roberts  has 
been  taken  and  admitted  into  the  service  of  the  said 
Belfist  Bankiog  Company  as  a  writing  clerk,  the  con- 
dition of  this  iMud  is  that  if  the  said  Alexander  Ro- 
berts do,  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  during  his  continuance  in  the  service  or  em* 
plojment  of  the  said  company,  faithfully,  honestly, 
diligently,  and  carefully  execute,  perfbrm,  and  dis- 
charge the  said  service,  and  all  and  every  other  ser- 
vice of  the  said  company  wherein  be  is,  shall,  or  may  be 
employed ;  and  also  shall,  so  soon  as  he  shall  be  there- 
QDto  required,  give  and  deliver,  in  writing,  a  just  and 
trae  account  of  all  moneys,  notes,  bills,  bonds,  secn- 
nties  for  money*  tallies,  orders,  papers,  writings,  books, 
goods,  and  effbcts  whatsoever,  which  in  the  said  ser- 
vice or  employment  shall  come  to  the  hands  of  the 
Bald  Alexander  Roberts,  or  which  he  shall  be  intrusted 
vith  by  or  on  account  of  the  said  company;  and  also 
shall  make  good,  answer  for,  and  pay  to  the  said  com- 
pany, or  to  the  ^nsctors  of  the  said  company  fbr  the 
time  being,  or  to  such  person  or  persons  as  the  directors 
thereof  shall  appoint,  the  moneys  dae  in  the  balance 
of  such  account;  and  shall,  at  the  expiration,  discon- 
tinuance, or  other  determination  of  his  said  service  or 
employment,  or  when  he  shall  be  thereunto  required, 
band  over  and  deliver  the  said  moneys,  notes,  bills,  bonds, 
eecorities  for  money,  tallies,  orders,  papers,  writings, 
books,  goods,  and  ^ects  whatsoever,  then  in  his  hands 
orcofltody;  and  shall,  moreover,  well  and  sufficiently 
ttve  harmless,  and  keep  Indemnified,  the  said  banking 
company  from  and  against  all  losses,  damages,  actions, 
raits,  costs,  charges,  and  expenses  which  may  be  sued, 
commenced,  or  prosecuted,  or  which  the  said  company 
nigbt  bear,  sustain,  or  be  put  unto  for  or  by  reason  of 
•07  matter,  cause  or  thing,  whatsoever  committed, 


neglected,  omitted,  or  suifeied  to  be  done  by  the  said 
Alexander  Roberts,  in  or  during  his  said  service  or 
employment ;  then  the  said  obligation  shall  be  void.  And 
it  was  agreed  that  the  said  A.  Roberts  should  remain 
in  the  employment  of  the  said  Belfast  Banking  Com- 
pany for  three  years  certain,  subject  to  the  right  of 
discharge  for  misconduct;  and  that  the  said  sureties 
might,  after  three  years,  withdraw  their  liability  by 
giving  to  the  directors  three  month's  previous  notice 
in  writing.  The  breach  complained  of  was  that  Alex- 
ander Roberts  did  not  discharge  the  services  of  the 
company,  but  absconded  on  the  21st  of  Feb.,  1863, 
fraudulently  embesaling  and  appropriating  £5000  of 
the  company^s  money.  To  this  the  defendant,  Ben- 
jamin Roberts,  pleaded  that  he  executed  the  bond  as 
a  co-surety;  that  at  the  date  of  the  execution  of  the 
bond,  Alexander  Roberts  was  in  the  service  of  the 
company  as  a  writing  clerk,  and  not  in  any  other  ser- 
vice ;  that  he  continued  in  the  said  service  as  such 
writing  clerk  for  a  considerable,  time  during  which 
no  breach  occurred;  that  in  1861,  and  before  breach, 
Alexander  Roberts  ceased  to  be  a  writing  clerk,  and 
the  company,  without  the  consent  of  the  defendant, 
appointed  him  to  be  a  cashier;  that  the  duties  of  a 
cashier  are  wholly  different  from,  and  greater  than, 
those  of  a  writing  clerk,  to  which  he  was  subject  at 
the  time  of  the  execution  of  the  bond ;  and  that  the 
breaches  complained  of  took  place  after  his  appoint- 
ment as  cashier,  and  after  the  lapse  of  three  years 
from  the  date  of  the  bond.  The  defence  of  William 
Morgan,  was  substantially  the  same. 

^jeant  Armstrong,  WDonnell,  Q.G.,  and  Robert 
Carson,  appeared  for  the  plaintiff. 

Harrison,  Q.G.,  and  Hamdl,  for  the   defendant 
Roberts. 

Battersby,  Q.G.,  and  0*DriscoU,  for  the  defendant 
Morgan. 

On  the  part  of  the  plaintiff  it  was  contended  that 
the  condition  of  the  bond  contemplated  the  perform- 
ance of  more  duties  than  those  of  a  writing  clerk,  and 
the  case  of  Samson  v-  Bell,  (2  Camp.,  89);    Os- 
wald  V.  the   Mayor,  Aldermen,  and  Burgesses  oj 
Berwick  on-Tweed  (5  Ho.   Lord  Ca.    856);  An- 
derson V,  Thornton  (3  Q.  B„  271),  were  referred 
to.    On  the  part  of  the  defendant,  that  the  words 
** other  services'*  in  the  condition  referred  to  inci- 
dental and  collateral  services  in  which  the  principal 
might  be  employed  by  the  company  while  he  con- 
tinued to  fill  the  office  of  a  writing  clerk;  and  that  the 
particularity  of  the  recital  must  control  the  general  and 
ambiguous  words  in  the  operative  part  of  the  deed. — . 
Lord  Arlington  v.  Merricke,  (2  Wms.  Saun.  403;) 
Peppin  V.  Cooper,  (2  Bam.  and  A  Id.  43 1 ) ;  North-  West 
Railway  Company  v.  Whinray,  ( 1 0  Kxch.  11  y,  Napier 
V,  Bruce,  (8  01.  and  Fin.  470);  Mayor  of  Cambridge 
T.  Dennis,  (EIL,  BI.,  and  £11.  660). 
Jan.  21-*Tbe  Court  now  delivered  judgment 
Deast,  B. — The  defence  is  in  substance,  that  be- 
fore any  breach  Alexander  Roberts  ceased  to  be  in 
the  employment  of  the  Belfast  Banking  Company  as  a 
writmg  derk,  having  been  appointed  a  cashier;  and 
the  question  is  whether  this  defence  is  a  good  one. 
The  bond  recites,  that  *'  Alexander   Roberts    has 
been   taken  into  the    employment   of   the    Belfast 
Banking   Company   as   a  writing  clerk;"  and    the 
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argument  for  the  defendant  is  that  this  recital  controls 
the  condition  of  the  bond,  limiting  the  more  general 
words  in  it  to  the  particular  employment  of  writing 
clerk.     Now  the  recital  here  is  one  of  a  fad^  and  not 
of  any  intention,  and  the  present  case  diflfers  in  this 
respect  from  the  cases  cited  by  the  defendants'  counsel. 
There  can  be  no  doubt  that  the  condition  will  be  con- 
trolled by  the  recital,  when  the  attention  of  the  parties 
clearly  appears;  but  it  is  the  duty  of  the  Court,  in 
each  individual  instance,  to  ascertain  from  the  entire 
of  the  instrument  what  the  intention  of  the  parties 
really  is.     In   Oswald  v.  tht  Mayor^  Aldermen  and 
Burgesses  oj  Berwick- on-Tweed  (5  Ho.  Lord,  Ca. 
856),  Lurd  Cranworth  says,  *'  It  has  been  contended 
npon  the  authority  of  a  well  known  case  in  Saunder''s 
Reports,  Lord  Arlington  y,  Aferriche  (2  Wm.  Saund. 
403),  that  where  a  person  has  been  elected  to  an 
odice,  and  has  given  a  bond,  with  sureties,  only  to 
dii>charge  the  duties  of  that  office,  if  it  appeared  by 
the  recital  of  the  bond  that  that  office  was  an  annual 
office,  and  he  was  re-elected,  and  continued  in  the 
office  after  that  year,  neither  of  the  sureties  was  bound, 
nor  could  the  party  himself  be  bound  by  virtue  of  his 
bond.     Hut  that  case   turned   upon   the   particular 
nature  of  the  recital.     The  recital  in  that  case  was, 
that  the  party  appointed,  had  been  appointed  a  post- 
master for  the  space  of  six  mouths,  and  there  the  bond 
was  conditioned  upon  his  duly  performing  the  duties 
of  the  said  office  so  long  as  he  shall  continue  post- 
master.    It  was  held,  upon  very  intelligible  grounds, 
that  that   meant  so  long  as   he  shall  continue  post- 
master, according  to  the  recital,  namely,  that  he  had 
been  appointed  for  six  months,  that  is  to  say,  it  bound 
the  parties  for  the  whole  six  months,  whether  he  con- 
tinued in  office  for  the  whole  of  that  period,  or  only 
for  a  part  of  it.     Bui  when  the  six  months  came  to 
an  end,  and  he  was  re- elected,  then  the  recital  shows 
that  the  persons  then  bound  did  not  mean  to  be  bound 
for  a  future  election,  because,  looking  at  the  true  con- 
struction of  the  instrument,  all  the  parts  being  taken 
together,  it  is  cleur  that  what  they  meant  to  bind 
themselves  for  was,  for  the  holding  of  office  during 
the  time  mentioned  in  the  recital.     But,  of  course, 
it  is  competent  to  parties  to  make  themselves  liable 
to  a  future  appointmeuc  if  they  think  fit."     Applying 
then  the  principle  thus  laid  down  by  Lord  Cranworth 
let  us  see  what  was  the  extent  of  the  liability  in' 
tended   in  this   case  by  the  bank  and  the  sureties.' 
Now  the  recital  is,  that  Roberts  has  been  admitted 
into  the  service  of  the  company  as  a  writing  clerk, 
but  in  the  condition  of  the  bond  the  word  ^'  service" 
is  repeated  in  a  general  sense,  and  not  confined  to  any 
particular  office,  *' service  or  employment."    There 
are  also  the  words  **  the  sud  service,  and  all  and 
every  other  services  of  the  said  company,  wherein  he 
is  shall  or  may  be  employed.''     It  is  impossible  to 
give  to  the   latter  words  any  more  restricted  construc- 
tioa  than  as  applying,  not  only  to  the  office  of  a  writ- 
ing clerk,  but  to  any  other  office  or  service  in  which 
Roberts  might  be  employed  by  the  Bank.     It  was 
nrged   in  behalf  of  the  defendants   that  the  words 
*'  other  services  "  refer  to  any  collateral  services  not 
strictly  those  of  a  writing  clerk,  in  which  Roberts 


yond  the  duties  and  services  of  a  writing  clerk,  it  is 
impossible  to  fix  any  other  limit  to  the  liability  of  the 
sureties,  than  the  cootinuaoce  of  the  principal  in  the 
service  of  the  Bank.  This  extension  of  the  liability 
beyond  the  mere  duties  of  a  writing  clerk,  is  confirmed 
by  the  following  clause  in  the  deed : — *•*  And  also  shall 
so  soon  as  he  shall  be  thereunto  required,  give  and 
deliver  in  writing  a  just  and  true  account  of  ail 
moneys,  notes,  bills,  bonds,  securities  for  money,  tal- 
lies, orders,  papers,  writings,  books,  goods,  and  effects, 
whatsoever,  which  in  the  said  service  or  employment 
shall  come  to  the  hands  of  the  said  Alexander  Roberts, 
or  which  he  shall  be  entrusted  with,  by,  or  on  accouut 
of  the  said  Company."  It  has  been  urged  that  the 
words  "  said  service  or  employment,"  in  the  oonditioa 
of  the  deed  refer  to  the  particular  service  mentioned 
in  the  recital,  but  the  first  time  these  words  occur 
they  are  used  generally,  ''  the  service  or  employment 
of  the  said  Company,"  without  any  reference  to  the 
particular  employment  of  a  writing  clerk,  and  when 
they  are  subsequently  used,  there  b  a  word  of  refer- 
ence, showing  that  they  are  used  in  the  same  sense  as 
in  the  first  instance.  The  plaintiff's  demurrer  must 
therefore  be  allowed,  and  the  judgment  of  the  Court 
of  Queen's  Bench  overruled. 

Hughes,  B.,  concurred. — This  case  differs  from 
many  that  have  been  cited,  as  it  is  free  from  any  con- 
flict between  the  recital  and  the  condition  of  the  bond. 
The  recital  hero  does  not  purport  to  represent  the  object 
of  the  parties,  but  is  merely  one  of  a  fact,  and  b  not 
of  more  significance  as  to  the  intention  of  the  parties 
than  the  date  of  the  bond ;  it  is  merely  the  statement 
of  a  fact,  and  cannot,  therefore,  control  the  condi- 
tion, if  the  intention  can  be  collected  from  the  coo- 
dition  itself. 

Fitzgerald,  B.,  also  concurred. — It  is  not  here 
alleged  that  the  principal  ceased  to  be  in  the  employ- 
ment of  the  banJK.  There  was  no  interval  of  time  ia 
which  he  was  not  in  the  employment  of  the  company. 
The  recital  of  this  bond  certunly  does  not  show  any 
contemplation  by  the  parties  of  a  change  in  the  nature 
of  the  employment;  but  at  the  same  time  there  is 
nothing  in  the  recital  inconsistent  with  the  contempla- 
tion of  such  a  change.  The  recital  is  consistent  with 
it,  though  it  does  not  show  it.  No  sensible  meaning 
can  be  given  to  the  words  '*  from  time  to  time,  and 
at  all  times  hereafter, "  &c.,  if  they  are  confined  to  the 
service  of  a  wdting  derk  alone. 

CfiKisTiAN,  J.,  also  concurred— In  the  case  of  the 
Mayor  of  Cambridge  v.  Dennis  (Ellis  Bl.  and  Ellis, 
667)»  Coleridge,  J.  applying  himself  to  the  judg- 
ment of  Lord  Campbell,  says,  "  I  do  not  know  ibat  I 
entirely  agree  with  my  lord  as  to  what  was  probably 
passing  through  the  minds  of  the  parties,  when  they 
executed  this  bond.  I  incline,  from  what  generally 
passes  on  these  occasions,  to  believe  that  the  parties 
did  not  think  much  about  the  point,  but,  knowiug 
that  the  office  was  annual,  gave  their  security  for  it 
as  they  found  it.  However,  supposing  that  not  to  be 
so,  we  are  clearly  not  at  liberty  to  resort  to  such  con- 
siderations in  construing  this  instrument,  we  must 
take  its  words,  and  apply  the  law  to  them."  And  in 
the  case  of  Hargreave  v.  Smee  (6  Bing,  248),  Chief 


might  be*employed  by  the  Bank,  while  continuing  in  I  Justice  Tindal  remarks. — *'  The  question  is,  what  is 
their  service  as  a  writing  clerk.     But  once  you  go  be- 1  the  fair  import  to  be  collected  from,  the  language  used 
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10  the  guarmotj?  The  words  employed  are  the  wrorda 
of  the  defendant  in  this  cause,  and  there  is  no  reason 
for  potting  on  a  gnarantj  a  construction  differcni 
from  that  wh'ch  the  Court  puts  on  any  other  instru- 
ment. With  regard  to  other  instruments  the  rale  is, 
that  if  the  pajlj  executing  them  leaves  anything 
ambiguous  in  his  expressions,  such  ambiguity  must 
be  Uken  most  strongly  against  himself."  The  case 
which  has  been  cited  of  Lard  Arlington  v.  Merriche, 
(2  Wm.  Saund,  411),  does  not  conflict  with  this.  It 
esublishes  that  when  the  recital  of  a  bond  limits  and  ' 
defioed  as  to  duration,  or  as  to  function  or  employ-  ' 
ment,  the  nature  of  the  office  which  is  the  subject  of 
the  guaranty,  and  is  followed  by  more  general 
wordd  in  the  operative  parts,  the  particularity  of  the 
recital  will  restrain  the  subsequent  general  words. 
The  cases  of  Samson  v.  BeU^  (2,  Camp.  39),  and 
OnDdd  ▼.  the  Mayor,  Aldermen,  and  Burgesses  of 
Berunck-upon-Tweed  (5  Ho.  of  Lords  Cases,  856) 
establish  the  principle,  that  if  general  expressions  in 
the  operative  |>art  are  followed  by  more  particular  ex- 
presMons,  these  more  particular  expressions  will  pre- 
vail over  the  recital.  Where  the  conflict  is  between 
t  particular  recital,  and  mere  general  words,  the  re- 
cital will  prevail,  but  where  it  is  between  a  particular 
recital  and  general  words  followed  by  particular  words, 
the  particular  recital  gives  way.  What  is  the  Ian- 
gaa^of  thb  bond?  "Whereas  the  said  Alexander 
Roberts  has  been  talcen  and  admitted  into  the  service 
of  the  said  Belfast  Banking  Company,  as  a  writing 
clerL"  Here  then  is  the  recital  of  two  facts.  First, 
that  at  some  time  anterior,  Itoberts  had  been  taken 
into  the  service  of  the  company.  Secondly,  that  the 
office  be  held  was  that  of  a  writing  clerk.  And  the 
condition  is  that  '*  the  said  Alexander  Roberts,  do  and 
shall  from  time  to  tim^  and  at  all  times  hereafter, 
during  bis  continuance  in  the  service  or  employment 
of  the  said  company,  fwthfuUy,  honestly,  diligently, 
and  carefully,  execute,  perform,  and  discharge  the  said 
service."  If  the  bond  had  stopped  short  here,  the 
case  of  Lord  Arlington  v.  Merriche  would  have  ap- 
plied. But  the  bond,  after  exhausting  the  offices  of  a 
writing  clerk,  proceeds,  *'  and  all  and  every  other 
serricesof  the  said  company,  wherever  he  is,  shall,  or 
may  be  employed,"  that  is,  other  than  those  incident 
to  the  office  of  a  writing  clerk.  It  is  evident  that 
some  interpretation  must  be  given  to  this  clause  in 
the  bond.  What  is  intended  is,  that  the  sureties 
Jhoold  be  liable,  first,  when  the  writing  clerk  might 
be  employed  in  s^me  more  responsible  services,  or 
secondly,  at  some  future  time,  when  either  other 
daties  might  be  added,  or  the  principal  be  removed 
from  the  position  of  a  writing  clerk,  as  for  instance, 
when  he  was  appointed  cashier,  both  of  these  coming 
within  the  meaning  of  the  words  of  the  condition. 
Mr.  Harrison  has  suggested  that  the  condition  refers 
only  to  any  more  responsible  duties  which  might  be 
imposed  by  the  company,  on  the  principal  while  he  re- 
nained  in  the  situation  of  a  writing  clerk.  But  once 
tola  position  is  taken,  the  limitation  of  the  recital  is 
pne.  Once  you  travel  beyond  the  duties  properly  be- 
longing to  the  position  of  a  writing  clerk,  what  right 
have  you  then  to  cut  down  the  generality  of  the  words 
other  duties?  "  The  construction  of  the  condition 
contended  for  by  Mr.  Harrison,  is  in  reality  more 


perilous  to  the  sureties.  Suppose  a  mere  writing  clerk 
is  entrusted  with  valuable  property  of  the  company, 
that  would  be  within  the  condition  of  the  bond  ac- 
cording to  Mr.  Harrison,  but  this  is  more  perilous  to 
the  sureties  than  the  appointment  of  the  principal, 
to  the  office  of  a  cashier,  because  in  the  former 
case,  the  sureties  have  nothing  to  inform  them  of  the 
additional  risk.  We  have  no  right  thus  arbitrarily  to 
cut  down  the  meaning  of  the  words  ^*  other  services.'' 
In  short,  although  without  such  special  words,  the 
case  would  come  within  the  authority  of  Lord  Arling- 
ton V.  Merriche^  with  the  words  in  the  condition,  it  is 
governed  by  Samson  v.  BelL,  and  Oswald  v.  the 
Mayor,  Aldermen,  and  Burgesses  of  Berwick-upon- 
Tweed, 

Kecgh,  J.  also  concurred  for  the  same  reasons. 

PiGOT,  C.B. — To  a  certain  extent  there  is  no  dis- 
pute as  to  the  general  principles  that  govern  cases  of 
this  kind.  There  is  no  doubt,  first,  that  clear  and 
distinct  words  in  the  obligatory  clause,  going  beyond 
the  recital,  will  bind,  and  secondly,  that  mere  general 
words  will  be  controlled  by  a  particular  recital  But 
this  proposition  is  also  true,  that  when  the  obligatory 
words  are  ambiguous,  the  recital  must  explain  and 
control  them.  This  b  proved  by  the  cases  of  Peppin 
V.  Cooper  (2  Barn,  and  Aid.,  431),  North  Western 
Railway  Co.  v.  Whinray  (10  Exch.  77),  Napier  v. 
Bruce  (8  CI.  and  Fin.  470),  Mayor  of  Cambridge  v. 
Dennis  (EIL  Bl.  and  £11.  660).  A  recital  showing 
the  nature  of  an  office  will  be  npplied  as  a  key  to  the 
condition  where  the  latter  is  arabignons.  In  the  case 
of  Walsh  V.  Trevanion  (15,  Q.  B.  751),  the  rule  is 
stated  in  a  few  words  by  Patteson  J.  <*  when  the 
words  in  the  operative  part  of  a  deed  are  clear  and 
unambiguous,  they  cannot  be  controlled  by  the  recitals, 
or  other  parts  of  the  deed.  On  the  other  hand,  when 
those  words  are  of  doubtful  meaning,  the  recitals  and 
other  parts  of  the  deed  may  be  used  as  a  test  to  dis- 
cover the  intention  of  the  parties,  and  to  fix  the  true 
meaning  of  these  words.''  In  the  case  of  the  Mayor 
of  Cambridge  v.  Dennis  (Ell.  BI.  and  £11.  666),  Lord 
Oampell  says,  ''  I  am  of  opinion  that  the  parties  did 
in  fact,  look  beyond  the  current  year.  But,  judicially 
and  technically,  I  am  not  at  liberty  to  come  to  that 
conclusion.  For,  according  to  the  authorities,  when 
the  office  in  respect  of  which  the  security  is  given  is 
for  a  year  only,  express  words  are  required  to  make 
the  security  extend  to  more  than  the  year.*'  See  also 
the  case  of  the  Mayor  of  Dartmouth  v.  LUly  (7,  Kll. 
and  Bl.  97).  Eyre,  J.  in  Soc.  Afric,  v.  Mason 
(Gilb.  240),  lays  it  down  that  "the  condition  cauuot 
be  taken  at  l&rge,  but  must  be  tied  np  to  the  particu- 
lar matters  of  the  recital."  How  is  the  condition  in 
this  bond  affected  by  the  recital «?  Now  seve- 
ral  portions  of  this  instrument  would  become  use- 
less, if  the  construction  contended  (St  on  the  part  of 
the  plaintiff  were  to  prevail.  It  would  be  the  same  as 
if  the  recital  were  completely  expunged,  with  everything 
referring  to  the  particular  sitnation  of  a  writing  clerk. 
They  would  then  be  only  incumbrances  to  the  instrument, 
and  the  only  object  for  which  they  could  ever  have 
been  introduced,  must  have  been  to  control  the  recital. 
The  words  ^  other  services"  in  the  condition  must  either 
refer  to  services  dnring  the  continuance  of  the  princi- 
pal in  the  employment  of  the  bank  as  a  writing  clerk 
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merely,  or  daring  his  employment  in  any  other  senrioe. 
Now,  while  it  woald  be  most  onreasonable  to  con- 
template a  permanent  engagement  in  other  and  differ- 
ent duties,  snch  as  those  of  a  cashier,  any  occasional 
services  he  might  be  called  npon  to  perform  while 
continuing  a  writing  clerk,  might  fairly  be  taken  into 
account.  Upon  this  construction  being  adopted,  the 
recital  becomes  pertinent  and  proper,  bat  if  the  other 
prevail,  all  services  of  every  new  employment,  how- 
ever onerous,  must  be  included.  When  words  in  con- 
dition of  a  bond  are  capable  of  two  meanings,  one  of 
which  will  give  effect  both  to  the  recital  and  to  the 
other  parts  of  the  bond,  and  the  other  render  the  re- 
cital nugatory,  we  ought  to  give  the  preference  to  the 
former.  In  construing  the  words  "  other  services,'' 
to  mean  any  other  services  in  which  the  principal 
might  be  employed  while  continuing  a  writing  clerk, 
we  are  aided  by  the  subsequent  words,  '*  and  all  and 
every  other  service  of  the  said  company  wherein  he  is 
shall  or  may  be  employed.''  What  meaning  could 
he  give  to  the  word  '*  u  ^  if  we  adopt  the  plaintiff's 
construction  of  the  words,  '*  other  services?  "  When 
it  afterwards  occurs,  the  expression  **'  said  service  or 
employment  '*  is  in  the  singular,  referring  to  the  em- 
ployment of  a  writing  clerk,  *'  during  his  said  service 
or  employment,"  but  the  expression  **  other  services" 
is  in  the  pluraL  The  Court  will  look  with  jealousy 
upon  ambiguous  and  general  words,  introduced  into 
bonds  by  the  very  persons  for  whose  benefit  they  are 
framed. 

MoHAHAN,  G.J. — I  concur  with   my  Lord  Chief 
Baron.     The  general  principles  which  go  vein  cases  of 
this  kind,  have  been  accurately  laid  down,  and  the 
only  question  is  as  to  their  proper  application  to  the 
particular  facts  of  the  case.     The  general  rule  is  that 
a  particular  recital  will  control  general  words  in  the 
obligatory  part  of  the  bond.     It  is  no  less  certain  thai 
those  who  want  to  get  rid  of  a  particukr  recital,  must 
show  clear  and  unambiguous  words  in  the  obligatoiy 
part.     In  the  case  of  the  Mayor  of  Cambridge  v. 
Dennis  (£11.  Bl.  &  Ell.  667),  Coleridge,  J.  says,  '*  No 
doubt  those  words  (t.f .,  those  in  the  obligatoiy  part  of 
the  deed)  may  mean  '*  such  statutes  as  may  be  passed 
daring  any  time  for  which  the  office  shall  hereafter  be 
appointed,*'  but  they  may  mean  also  "  such  statutes  as 
may  be  passed  while  lie  holds  under  the  present 
employment,"  that  is,  the  current  year  of  office.     The 
meaning  may  be  that  the  surely  is  willing  to  take  his 
chance  of  any  change  that  may  occur  during  the  year, 
and  to  undertake  such  contingent  liability  for  that 
time.    Now  if  the  latter  may  be  the  meaning,  then  I 
crave  iu  aid  the  presumption  of  the  greater  probabi- 
lity, which  I  think  overpowering.     I  think,  therefore, 
that  judgment  should  be  given  for  the  defendant*" 
The  difficulty  u  how  to  apply  this  exposition  of  the 
kw  to  the  faots  of  this  case.     The  principal,  Alexan- 
der Roberts,  was  appointed  as  a  writing  clerk  by  the 
Belfast   Banking  Company.    Some  years  after  he 
ceased  to  be  a  writing  clerk.     I  do  not  mean  to  say 
that  there  was  any  interval  during  which  he  was  not 
in  the  employment  of  the  Bank,  but  he  ceased  to  be 
employed  as  a  writing  derk,  and  was  appointed  a 
cashier.     What  was  the  use  of  introducing  any  recital 
at  all,  except  to  give  some  meaning  to  the  bond?     It 
must  git  down  the  words  *'  said  service  or  employ- 


ment "  to  the  service  of  a  writing  clerk.  If  this  be  so 
what  construction  Is  to  be  given  to  the  words,  "  all 
and  every  other  service  of  the  said  company,  where- 
in  he  is,  shall,  or  may  be  employed."  Now  we  cannot 
give  one  meaning  to  the  word  when  applying  to  the 
services  in  which  he  *'  is "  employed,  and  another 
when  applymg  to  those  in  which  he  *^  shall  or  may  be 
employed.'*  The  meaning  is,  ''  I  am  security  tor  wl 
writing  clerk,  when  he  is  employed  as  such,  and  ia 
any  other  business  in  which  he  may  be  honaJUU  em- 
ployed in  the  discharge  of  his  duties  as  snch."  The 
whole  question  is  one  of  the  application  of  the  gene- 
ral principled  to  the  particular  facts  of  the  case. 


erourt  of  CTommon  9Ua0« 

TRaportid  by  J.  Field  JohneUm,  Em|.,  Bftrrlit«ruit.Lnr.J 

Smith  v.  Bermal — Butlbr  t;.  Smtth. — Jume  10,  11; 
Nov.  11,22,1864. 

SubkUing — Landlord  and  Tenant  Amendment  Act^ 
23  and  24  Vic  e.  154,  sees.  10,  43. 

The  defendant  was  tenant  from  year  to  year  of  a 
quarry^  under  a  demise^  by  one  of  the  Masters  m 
Chancery^  which  contained  an  agreement  by  the 
tenant  not  to  sub^Ut  or  assign^  or  part  with  the 
poseession  thereof  without  the  coneent  of  the  said 
Master,     The  defendant  assigned  the  'quarry  to 

.  one  Butler^  by  a  bill  of  sak.  The  plaintiff  sub- 
eeguendy  seized  the  quarry  under  an  execution^ 
against  tAe  de/endant.  An  interpleader  issue  having 
been  tried^  Held— tAa<  the  interest  in  the  quarry 
renuxined  in  the  defendant^  and  was  liable  to 
the  eacecutian^that  the  effect  of  the  clauees  against 
sub^letting  or  assigning^  without  consent,  in  tfie 
Landlord  and  Tenant  Amendment  Act  wae  not 
to  confine  the  right  to  take  advantage  of  them  to 
the  landlord  only;  and  that  though  the  assignment 
might  have  been  validated  subsequently  to  the  exeeu- 
turn,  it  could  not^  in  the  event  of  the  rights  of  third 
parties,  having  been  altered  in  the  meantime. 

Gamble  (with  him  Exham,  Q  C.)  showed  canse 
against  making  absolute  the  conditional  order,  which 
had  been  obtained  in  this  case,  lo  turn  the  verdict  ob- 
tained by  the  defendant  into  a  verdict  for  the  plaintiff; 
or  for  a  new  triaL  The  plaintiff.  Smith,  bad  caosed 
to  be  seized,  nnder  an  execution  against  Bemal,  a 
quarry,  some  stones,  and  a  crane,  to  all  of  which 
Butler  laid  claim,  and  an  interpleader  issue  was 
directed,  which  was  tried  in  the  Oonsol* dated  Nisi 
Prius  Court.  Butler  abandoned  his  claim  to  the 
crane,  and  Smith  abandoned  his  olaim  to  the  stones, 
and  the  question  at  the  trial  was,  whether  the  bill  of 
sale  nnder  which  Butler  cUimed  the  quany  was 
illegal  because  made  in  violation  of  the  claose 
against  asmgning  or  sub- letting,  contained  in  the  in- 
strument, under  which  Bernal  had  held  the  quarry,  as 
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teoaot,  from  year  to  year.  The  premisea  were  in* 
rolred  in  Gbaocerj  proceedings,  and  the  instmment 
demising  the  qnarrj,  contained  the  following: — March 
28,  1863,  **  Ratification  of  agreement  between  Wm. 
Brooke»  Esq.,  the  Master,  of  the  one  part,  and  Bemal 
of  the  other  part — Wbereas,^  in  parsnance  of  an 
order  made  in  a  matter  entitled,  &c  Now,  the  said 
BemaJ,  for  himself,  &c,  agrees  to,  and  with  the  said 
Wm.  Brooke,  to  hold  as  tenant  from  year  to  year 
iS  that,  the  quarry,  ^ ;  and  also,  not  to  sab-let  or 
assign,  or  part  with  the  possession  thereof  without  the 
consent  of  the  said  W.  Brooke,"  &c.  A  week  before 
the  Bssignmeot  to  Bntler,  29th  February,  the  re- 
ceiver's solicitor,  Octavios  O'Brien,  stated  he  would 
consent,  provided  an  eligil)le  tenant  were  procured. 
He  was  told  Butler  was  the  person,  and  he  said  he 
woold  do.  A  letter  from  the  same  Octavins  O'Brien, 
after  the  assigpooent  was  executed,  stated  he  would 
apply  to  the  receiver,  and  oo  t^e  12th  of  May,  1864, 
Botler  paid  a  year's  rent  to  the  receiver. 

This  demise  is  an  instmment  not  under  seal 
[ChrisUany  J.  refiorted  to  the  section  of  the  Landlord 
and  Tenanfr  Act].  Th»  lOth  section  of  the  Sub- 
letting Aa  throws  us  back  on  the  agreement  to  see 
what  it  iSk  What  we  have  is  this:  an  implication  to 
tlie  Master  before  the  agreement;  then,  a  parol  state- 
ment to  the  effect,  that  the  solicitor  expected  the 
Master  woold  agree  to  iL  Unless  the  assignment  b 
contrary  to  the  agreement  that  section  does  not  apply. 
This  cannot  be  taken  by  itself  as  a  mere  naked 
agreement  not  to  assign.  It  is  an  agreement  which 
it  was  competent  to  waive.  If  neither  the  Receiver 
nor  the  Master  could  take  advantage  of  this,  a  third 
person  cannot.  A  liberal  construction  ought  to  be 
pnt  on  this.  [Manahan^  G.  J. — Is  not  this  an  as- 
signment before  you  could  get  the  written  consent  of 
the  Master]?  That  b  only  a  part  of  the  agreement, 
Itecanse  the  waiver  b  to  be  taken  as  part  of  it. 

[Christian  J ^The  43rd  section  oveimles  that]. 

We  take  ourselves  out  of  the  43rd  section,  by  the 
tetter.  As  to  the  10th  section,  there  b  a  new  agree- 
ment between  the  partiee — When  third  parties  come  to 
annnl  transactions  between  landlord  and  tenant,  the 
whole  of  the  transactions  should  be  taken  into  ao- 
coont.  [Manahan^  C.  J. — ^What  operation  would 
;on  gi?e  to  the  10th  section]  7  That  the  landlord  or 
tenant  could  insbt  on  it  lAfanahany  C.  J. — Sup- 
posing it  waa  conceded,  there  was  no  written  consent 
bj  the  Becttver  or  the  Master,  and  there  was  no 
execntion,  could  Bemal  bring  an  ejectment  against 
yon]?  He  could  not;  because  he  would  be  bound  by 
^  own  act  [Keo^  J. — ^Yonr  argument  is,  that 
^  very  act  of  vioUting  the  Act  of  Parlbment  bthe 
agreement].  The  Act  speaks  of  any  assignment 
contrary  to  the  agreement.  [Monahca^  C.  J. — 
Wheretherebanyevidenceofaparol waiver?  O'Brien, 
fte  solicitor,  never  said  he  would  do  anything  but 
bring  it  before  the  Master?]  IBaU  J.— In  the 
loeantune,  the  bill  of  sale  b  executed.  Monahan 
G-  J.— Assuming  yon  have  not  satbfied  us  on  the 
loth  section,  what  title  have  you  to  the  quarry]? 
Itappfies  as  between  landlord  and'  tenant  only,  and 
not  to  thud  partiea.-— Smith's  Landlord  and  Tenant, 
303:  IVx>y  v.  Kirk.  (Al.  and  Nap.  230);  Pmnif  v. 
^^^ftdimt  (AL  and  Ntpi  a45)»  show  that  these  Acts 


were  passed  for  the  protection  of  the  landlord,  and 
that  third  parties  cannot  take  advantage  of  them. 

Sidney^  Q<C.,  and  Concannon^  contra.*—As  to  the 
effect  of  '*  shall  not  be  bwful,''  they  cited  G^e  v. 
Felton  (4  Taunton,  876),  WoodfaU'a  Landlord  and 
Tenant 

Exhamy  Q.C.,  in  reply.-*- [Monahan^  CJ*.—- Show 
anything  done  by  Master  Brooke,  binding  on  him  be- 
fore the  execution  was  lodged.  Must  not  the  assign- 
ment be  in  writing?  Bow  ceuld  approval  by  word  of 
mouth  by  the  Master  on  the  2nd  of  March  avail,  the 
assignment  being  on  the  1st  March?]  The  Act  cou« 
templates  the  tenants'  assigning  wiihont  the  assent  of 
the  landlord,  and  it  wan  intended  that  he  might  gt  t 
the  assent  of  the  landlord,  and  the  landlord  may 
choose  to  give  it  in  the  right  way  or  not.  [Mona^ 
han.  €»J. — Suppose  be  dues  refuse,  there  being  a 
clause  against  alienation,  what  b  the  effect  between 
the  parties?]  The  iandlord,  if  he  does  not  give  his 
consent  may  invalidate.  He  might  sue  for  use  and 
occupation,  whomsoever  he  found  in  occupation.  But 
if  he  chose  to  give  hb  consent,  saying.  ^'  I  assent," 
a  questiioi  might  arise  if  he  could  sue  the  assignee. 

The  case  stood  over  for  an  arrangement  between 
the  parties^  which  was  not  effected. 

Nov.  10. — Sidney^  Q.G. — It  appearing  that  there 
was  no  assent  on  the  part  of  the  master  or  receiver 
prior  to  the  seizure,  we  called  on  the  judge  for  a 
direction  at  the  trial.  The  words  of  the  10th  section  of 
23rd  and  24th  Vic,  c.  154,  «' shall  not  be  lawful  to 
assign,''  &C)  render  thb  assignment  null  and  void* 

Gamble  contra. — Ex  post  Jacto  the  bndlord  could 
have  validated  any  assignment  Whether  the  assignr 
ment  made  by  a  party  wrthout  the  consent  of  the 
landlord,  but  which  the  landlord  afterwards  ratifies^ 
is  within  the  section  of  the  Act,  b  an  important 
question  coming  on  in  another  court.  [^CTuiHian,  J. 
— If  you  mean  ratification  as  pointed  out  by  the  Act* 
by  indorsement,  we  have  not  that  here.]  The  letter 
from  Octavius  O'Brien,  the  receiver's  solicitor  after 
the  assignment  stated  he  would  apply  to  the  receiver. 
The  receiver  takes  the  rent,  and  we  say  that  that  waa 
the  assent  of  the  landlord,  not  within  the  Act  of 
Parliament,  but  within  the  terms  of  the  agreement-. 
Davis  V.  Davis  (4  Ir.  L.R. 353).  Though  there  was  the 
provision  not  to  assign,  yet  that  was  waived  at  the 
time  of  the  assignment  There  b  not  a  clause  of  ro- 
entry,  only  an  agreement  not  to  assign.  The  letter 
of  Octavius  O'Brien,  and  the  receipt  by  the  receiver 
are  a  waiver.  IChristian,  J. — Is  the  receiver  the 
agent  of  the  master,  to  dbpenae  with  the  non-alien- 
ation  clause?]  It  would  be  competent  to  do  it  now. 
[^Manahan,  u«r.-*-Why  did  not  you  get  it  before  the 
trial?]  [Christian^  J* — How  could  the  Master  giva 
a  rat&cation,  now  to  pr^udioe  the  e^ecation  oredi- 
lor?] 

SUbiesft  Q.Cnin  reply.  In  Davis  Y^Dams  the 
word3  of  the  contract  made  the  leaee  void  at  the  elec- 
tion of  the  party. 

OuK  adv.  vuiL 

Nov.  22. — MasTAHAN.  G.  J. — ^Thb  case  eomes  before 
theConrt  on  a  new  trial  motion.  It  was  an  interpleader 
Usue.  The  question  was,  Whose  was  the  property  in  a 
quarry  and  stones  and  some  other  matters  which  waie 
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seued  in  execotiotf  at  the  soit  of  Smith  against  Bernal? 
The  &ct8  appear  to  be  these: — The  propertj  seized 
was  a  qnarry,  held  from  jear  to  year  onder  the  Coait 
of  Chancery;  also  a  qnantitj  of  stones  in  an  unfinished 
atate,  which,  it  was  alleged,  were  the  property  of 
Bemal;  also  a  machine  ciUIed  a  crane.  The  execu- 
tion creditor,  Mr.  Smith,  claimed  the  entire  under  the 
execution.  Butler  got  the  interpleader  order.  The 
entire  property  consisted  of  the  three — ^a  quarry, 
stones,  and  this  crane.  It  tamed  out  that  Butler  had 
no  right  to  the  crane.  The  execution  creditor  admits 
that  Butler  was  entitled  to  the  stones,  and,  therefore, 
the  only  matter  to  be  decided  was,  whether,  under  the 
execution.  Smith  was  justified  in  seizing  the  quarry 
itself.  This  is  the  only  question  we  have  to  decide, 
save  in  relation  to  the  costs  of  the  proceedings.  The 
facts  are,  the  property  and  the  quarry  are  in  the 
Court  of  Chancery.  There  was  an  agreement  by  which 
these  premises  were  agreed  to  be  let  from  year  to 
year,  the  terms  being  that  the  tenant  was  not  to 
assign  or  sublet;  also  to  keep  in  repair,  and  also  not 
to  part  with  the  premises,  or  any  part  thereof,  with- 
out consent  The  facts  appear  to  be  these,  that  Mr. 
Butler,  on  the  2nd  of  March,  purchased  this  property 
by  bill  of  sale,  and  on  the  same  day  got  possesion  of 
it,  and  continued  working  it  from  that  time.  It  ap- 
peared that  some  negotiation  was  on  foot  between 
Butler's  solicitor  and  the  receiver's  solicitor,  to  the 
efiuct  that  the  Master  would  sanction  the  transfer  of 
this  agreement,  if  Butler  were  approved  of.  No  final 
approbation  of  this  man,  as  tenaut,  binding  on  the 
Master,  was  ever  made,  and  no  proceedings  were 
taken  in  pursuance  of  the  Act  of  Parliament;  and  the 
only  question  is,  having  regard  to  that  state  of  facts, 
had  Berual,  at  the  time  of  the  delivery  of  the  execu- 
tion, such  an  interest  in  the  quarry  as  justified  the 
Sheriff  in  seizing  and  selling  it,  or  bad  Butler  such 
an  interest  by  assignment  as  took  the  property  out  of 
the  tenant?  That  depends  on  section  10  of  this  re- 
cent Landlord  and  Tenant  Act.  [His  Lordship  read 
the  section.]  It  is  plain  that  if  it  were  necessary  to 
render  this  a  valid  assignment,  that  the  Master  was 
never  an  executing  party,  nor  was  the  receiver,  nor 
did  he  give  his  assent  by  indorsement;  and,  there- 
foi-e,  the  first  question  is,  what  is  the  proper  effect  to 
be  given  to  ''  It  shall  not  be  lawful  to  assign,"  d^ 
Mr.  Gamble's  argument  was  that  this  was  altogether 
between  landlord  and  tenant,  and  was  introduced  to 
reguUte  the  relation  between  landlord  and  tenant, 
and  that  third  persons  had  nothing  to  do  with  it,  and 
that  unless  the  landlord  chose  to  dissent,  the  tenant 
would  be  bound.  If  the  matter  rested  merely  on  this 
Act,  having  regard  to  the  principles  of  construction, 
there  would  be  a  good  deal  of  force  in  that  argument ; 
but  the  Court,  in  deciding  a  question  of  this  kind, 
must  consider,  as  best  they  can,  what  the  law  was 
when  the  Act  was  passed,  and  what  the  changes  were 
that  were  contemplated.  This  is  to  amend  and  con- 
solidate the  law.  What  was  the  law  at  the  time  of 
passing  the  act?  That  was  regulated  by  the  then 
Subletting  Act  (2  W.  IV.,  c.  17).  [His  Lordship 
read  the  suction.]  I  am  not  aware  whether  there 
have  been  decisions  on  that  Act;  but  on  the  Act  of 
Geo.  IV.  we  have  had  many  brought  before  us.  The 
penalty  was  this,  that  it  should  be  null  and  void. 


The  subsequent  Act  made  an  alteration  in  this  respect, 
that  where  the  lease  was  silent  the  tenant  had  the 
ordinary  rights,  as  at  the  common  law;  bat  wheit 
there  was  a  lease  prohibiting  or  restnuniog  all  afieos- 
tion,  any  alienation  without  consent  should  be  aW 
Intely  null  and  void;  and  the  qneation  arose,  Wk 
construction  was  to  be  given  to  this?  The  Govt 
held  that,  having  regard  to  the  polii^  of  the  Act,  ud 
to  this,  that  unless  the  thing  was  void  for  all  idtaoti 
and  purposes,  there  was  no  mode  of  giving  aoj  benefit 
to  the  landlord,  it  should  be  held  nnU  and  void.  Ute 
question,  then,  is.  What  is  the  constmctioD  of  tlie 
present  Act  ?.  The  words  are,  **  It  shall  not  be  lat fid 
to  assign."  What  is  the  true  construction  of  this? 
It  is  impossible  to  give  that  any  reasonable  ooDstractioa 
but  by  holding  that  the  Legislature,  by  a  short  fora 
of  expression,  not  very  happy,  intended  to  enact  sob- 
stantially  the  same  as  was  provionsly  enacted  bjik 
statute  of  W.  IV.,  and  which  there  is  no  apparait 
intention  to  alter,  the  object  being  to  consolidittb 
Unless  we  give  it  this  construction,  there  is  so  vay 
to  benefit  the  landlord;  because,  at  common  law  if  ^ 
tenant  assign,  the  assignee  becomes  the  legal  teoot 
of  the  landlord,  and  is  liable  to  no  covenants,  becaaae 
he  has  committed  no  breach.  We  think  it  was  to 
get  rid  of  that,  and  to  render  it  impossible,  witboot 
the  consent  of  the  landlord,  that  this  was  eoacttd. 
Mr.  Gamble  argued  forcibly  that  there  is  oo  tm 
limited  for  giviug  the  assent,  and  that  it  may  be  dooe 
some  time  long  subsequent  to  the  alienation  by  tiie 
tenant;  and  if  matters  remained  as  they  were,  no 
doubt  there  would  be  nothing  to  prevent  Master 
Brooke  from  validating  that  assignment.  There  is 
authority  for  that  But  the  righto  of  third  parties 
must  not  have  been  altered  in  the  meantime.  Jo  tlie 
case  I  refer  to,  the  Court  held  that  though  the  paitr 
might  have  done  it  at  any  distance  of  time,  he  mlgbt 
not  so  as  to  interfere  with  rightsjaltered  in  the  mean- 
time. So  we  think,  however  bona  fide  Butler  acted, 
the  property  remained  in  the  debtor,  and  was  W» 
to  the  execution;  and,  accordingly  we  shall  dctennbe 
that  the  property  in  question  belonged  not  to  Bntlef, 
but  to  the  execution  creditor.  Then  as  to  the  costs. 
All  parties  are  in  the  wrong.  Mr.  Sidney's  diea^ 
claimed  the  stones,  which  he  abandoned.  Mr.  Gam- 
ble's clieiit  claimed  the  quarry.  The  parties  will  ab«» 
their  own  costs. 


Bule  absolute  to  change  (he 


BotJLQBE  V.  U'Cum.— April  27, 28,  IS61 

Svb'leasee — Term  created  by  marriage  eetiSmf^ 
Qeo.  II.  c.  4. 

In  1804  Lord  MourUjog^  the  owner  in  fi^  ^^Z^ 
lease  for  three  UveR^  with  covenant  fir  perp^ 
renewal,  to  J.  N.^  of  ground  in  ^^^^^reet-^^r^lfj^ 
which  houses  were  subsequent  buOt.  5y«»''*^ 
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iettlement  of  date  lOth  Majf,  1822,  F.  2f.,  in 
whom  the  interest  of  the  lease  had  vested,  demised 
the  ground  to  two  trustees  for  999  years,  provided 
her  interest  should  so  long  continue.  At  this  titne 
two  of  the  lives  in  the  lease  toere  in  being.  In 
1831,  there  being  only  one  in  being,  a  renewal  of 
the  lease  was  obtained  from  the  represetUatives  of 
Lord  Mountjoy,  One  of  the  two  trustees  died; 
and  on  the  7th  June^  1855,  the  surviving  one  made 
a  lease  of  portion  of  the  premises  to  M.  Jor  three 
lives,  reserving  retU,  An  ejectment  for  non-pay- 
ment of  rent  having  beefi  brought  against  M,  by  the 
trustees'  euiministrator,  held — that  though  the  term 
in  the  trustees  was  created  by  marriage  settlement 
and  no  rent  reserved,  it  was,  neverthdess^  a  sublease 
within  the  provisions  of  5  Geo,  IL  c.  4* 

Clarhej  Q.G.,  showed  eanae  against  making  absolute 
the  conditional  order  to  tnm  the  verdict  for  the  plain- 
tiff into  one  for  the  defendant.    The  action  had  been 
tried  before  Monahan,  G.J.,  and  resulted  in  a  verdict 
for  the  plaintiff.     The  action  was  for  non-pajment  of 
rent.   The  sammons  aad  plaint  contained  two  counts: 
the  first  was  upon  a  lease  stating  £167  was  due;  the 
second  count  was  for  use  and  occupation  of  a  dif- 
ferent portion  of  the  premises.    The  premises  are  in 
Dorset- street.     The  title  was  the  following:— On  the 
2  ist  February,  1804,  Lord  Mountjoy,  the  owner  in 
fee,  made  a  lease  to  J.  O'Neill  of  ground  in  Dorset- 
street  for  three  lives,  with  a  covenant  for  perpetual 
renewal.     On  the  10th  May,  1822,  two  of  the  lives 
being  m  being,  an  instrument  in  the  nature  of  a  mar- 
riage settlement,  the  parties  to  which  were — James 
Bonlger  of  the  1st  pa<  t,  the  heir-at-law  of  the  lesseff 
of  the  2nd  part,  and  two  trustees  of  the  9rd  part,  re- 
cited leases,  and  this  amongst  others,  and  that  the  in- 
terest in  it  was  vested  in  Frances  O'Neill;  and  wit- 
nessed that  the  said  F.  O'Neill,  in  consideration  of, 
&c.  demised,  set,  and  to  farm  let  unto  the  said  trus- 
tees ail  that  and  those,  &c. ;  and  also  the  said  plot  of 
groand  in  Dorset-street,  at  the  corner  of  Pai-adise- 
row  (on  these  premises  two  houses  were  built)  for 
999  years,  prorided  the  interest  of  Frances  O'Ntill 
Quder  the  leases,  or  any  renewals  of  them  should  so 
i<>ug  continue.     The  trust  substantially  was  this:  to 
permit  the  husband  to  receive  the  rents  for  life,  or 
till  he  became  bankrupt  or  iusolrent,  &c    Two  of 
the  cestui  que  vies  died ;  and  in  the  year  183 1  Count 
D'Orsay  and  his  wife,  and  the  trustees  of  the  will  of 
the  Karl  of  Blessington,  gave  a  renewal  of  that  lease. 
The  qoestion  is,  what  was  the  effect  of  that  renewal 
on  the  dembe  to  the  two  trustees.     One  of  these 
^ied,  and  left  the  other  surviving  B.  O'Neill,  who,  on 
the  7th  June,  1865,  made  a  lease  to  the  present  de- 
fendant M*Cann,  of  a  portion  of  the  premises  con- 
tained in  the  original  lease,  the  marriage  settlement, 
KQdthe  renewal,  for  three  lives,  and  reserved  the 
;  v^t,  the  subject-matter  of  the  present  action,  and  re- 
B<!rTed  it  in  form  to  B.  O'NeiU,  his  heu^,  assigns,  &c 
from  the  Ist  November  next.    The  maker  of  this 
I  «wc  had  only  a  term  for  999  years,  and  makes  a 
!  ^  ^or  three  lives.     He  died  subsequently  to  that 
«^  being  made,  and  rent  was  paid  some  time  after 
^  <i«ath.    There  is  no  dispute  as  to  the  amount  of 
'Wit.    M*Cann  ceased  paying  it.    The  rent  accrued 


due  since  B.  O^NeilPs  death.  James  Bonlger  became 
the  administrator.  [Christian,  J, — ^The  consequence 
of  W.  IV.  dying  in  1837,  after  the  renewal  was  that 
the  term  of  years  was  then  determined  unless  pre- 
served by  the  operation  of  the  statute.]  I  need  not 
cite  authority  to  show  that  the  term  of  999  years  was 
vested  in  these  two  trustees.  There  were  two  mis- 
chiefs in  the  contemplation  of  the  Legislature  when 
they  passed  this  Act.  There  was  the  difficulty  of 
getting  subtenants  to  surrender.  The  substance  of 
5  Geo.  IL,  c.  4,  s.  4,  was  since  many  persons  made 
sub-leases  and  there  was  a  difficulty  in  getting  the 
sub-tenants  to  surrender  to  enact  that  the  middleman 
might  surrender  his  lease;  and  the  effect  is  to  be  the 
same  as  if  the  original  lease  had  never  been  put  an 
end  to.  Lord  Tcnterdon  considered  the  effect  was  to 
put  all  the  parties  in  statu  quo — Doe  v.  Marchetti  (1 
B.  &  Adol.  721).  It  was  also  in  relief  of  the  head 
landlord  himself  to  a  considerable  extent.  The  re- 
sult had  been  that  the  lease  then  granted  was  only  a 
lease  of  the  reversion,  and  the  head  landlord  was  de- 
prived of  his  remedy  by  distress;  his  reversion  was 
at  an  end.  This  being  the  mischief  to  be  cured,  does 
it  apply  to  this  case?  I  have  not  found  any  case  ex- 
actly the  same  as  the  present.  Is  this  demise  for 
999  years  a  sub- lease?  If  it  is  not,  what  is  it?  It 
was  said  at  the  trial,  and  will  be  said  that  this  is  not 
exactly  the  kind  of  sublease  which  was  contemplated 
by  the  statute.  But  it  is  as  much  within  the  mis- 
chief as  any  of  the  cases  put  in  the  Act  itself. 
The  statute  extends  to  all  cases  of  sub-leases. 
There  was  here  a  plain  surrender  for  the  purpose 
of  being  renewed.  It  is  an  under-lease.  What 
is  a  lease  ?  It  is  a  contract  that  a  person 
shall  hold  the  possession.  [Christian^  J. — It  will 
not  be  disputed  that  thb  is  an  under-lease;  the  ques- 
tion will  be,  if  it  is  an  under-lease  within  the  sta- 
tute?] \Monahan,  C.J. — It  is  said  it  does  not  ap- 
ply to  a  family  settlement  that  is  carried  into  opera- 
tion by  a  demise.]  Suppose  it  was  by  a  separate 
instrument  she  demised,  would  a  sub-lease  with  a 
popper-corn  rent  not  be  within  this  mischief? 
Recent  conveyancing  has  decided  that  the  pepper- com 
is  not  necessary  to  its  being  a  sub-lease.  Our  knowing 
that  the  land  in  the  country  was  let  in  this  way,  the 
tenants  paying  rent  does  not  prove  that  this  kind  of 
lease  to  the  trustees  is  not  included.  Suppose  these 
trustees  had  refused  to  surrender,  that  would  be  the 
mischief.  WhatJifference  does  it  make  as  to  that 
mischief  that  the  lease  is  to  under-tenants  from  whom 
no  rent  is  reserved?  The  landlord  is  to  be  entitled 
to  his  remedy.  The  sub-tenant,  though  he  holds  oo, 
is  to  be  liable  in  the  same  way.  The  Court  will  see 
where  the  line  b  to  be  drawn  before  they  say  this 
lease  is  not  within  the  Act.  It  b  within  the  words, 
and  certainly  within  the  mischief.  Suppose  a  mort- 
gage by  sub-lease,  where  a  small  portion  of  the  term 
is  reserved,  and  no  rent,  or  a  very  small,  rent,  is  re- 
served— Ounn  v.  Raymond  (5  Ir.  C.  L.  R.,  347). 
[CkriaUan^  J. — There  is  one  of  the  mischiefs  in  that 
Act  which  does  not  apply,  the  loss  of  action  to  the 
middle  man,  and  the  rent  payable  by  the  under-tenant; 
the  other  mischief  mentioned  in  the  Act,  the  impossi- 
bility of  renewal,  the  preservmg  of  the  rights  of  the 
laoiUord,  these  do  apply  to  the  present] 
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seiced  in  execQtion*at  the  salt  of  Smith  against  Bernal? 
The  hcts  appear  to  be  these: — The  propertj  seized 
was  a  qnarry,  held  from  year  to  year  nnder  the  Coort 
of  Chancery;  also  a  quantity  of  stones  in  an  unfinished 
state,  which,  it  was  alleged,  were  the  property  of 
Bernal;  also  a  machine  ciUled  a  crane.  The  ezecn- 
tion  creditor,  Mr.  Smith,  claimed  the  entire  nnder  the 
eiecntion.  Batler  got  the  interpleader  order.  The 
entire  property  consiited  of  the  three — ^a  qnarry, 
stones,  and  thb  crane.  It  tnmed  ont  that  Batler  had 
no  right  to  the  crane.  The  execntion  creditor  admits 
that  Batler  was  entitled  to  the  stones,  and,  therefore, 
the  only  matter  to  be  decided  was,  whether,  nnder  the 
ezecntion,  Smith  was  justified  in  seizing  the  qnarry 
itself.  This  is  the  only  question  we  have  to  decide, 
save  in  relation  to  the  costs  of  the  proceedings.  The 
facts  are,  the  property  and  the  quarry  are  in  the 
Court  of  Chancery.  There  was  an  agreement  by  which 
these  premises  were  agreed  to  be  let  from  year  to 
year,  the  terms  being  that  the  tenant  was  not  to 
assign  or  sublet;  also  to  keep  in  repair,  and  also  not 
to  part  with  the  premises,  or  any  part  thereof,  with- 
out consent  The  facts  appear  to  be  these,  that  Mr. 
Butler,  on  the  2nd  of  March,  purohased  this  property 
by  bill  of  sale,  and  on  the  same  day  got  possesion  of 
it,  aod  continued  working  it  from  that  time.  It  ap- 
peared that  some  negotiation  was  on  foot  between 
Butler's  solicitor  and  the  receiver's  solicitor,  to  the 
efiuct  that  the  Master  would  sanction  the  transfer  of 
thb  agreement,  if  Butler  were  approved  of.  No  final 
approbation  of  thid  man,  as  tenant,  binding  on  the 
Master,  was  ever  made,  and  no  proceedings  were 
taken  in  pursuance  of  the  Act  of  Parliament ;  and  the 
only  question  is,  having  regard  to  that  state  of  facts, 
had  Bernal,  at  the  time  of  the  delivery  of  the  execu- 
tion, such  an  interest  in  the  qnarry  as  justified  the 
Sheriff  in  seizing  and  selling  it,  or  had  Batler  such 
an  interest  by  assignment  as  took  the  property  out  of 
the  tenant?  That  depends  on  section  10  of  this  re- 
cent Landlord  and  Tenant  Act.  [His  Lordship  read 
the  section.]  It  is  plain  that  if  it  were  necessary  to 
render  this  a  valid  assignment,  that  the  Master  was 
never  an  executing  party,  nor  was  the  receiver,  nor 
did  he  give  bis  assent  by  indorsement;  and,  there - 
foi-e,  the  first  question  is,  what  is  the  proper  effect  to 
be  given  to  **  It  shall  not  be  lawful  to  assign,"  &c 
Mr.  Gamble's  argument  was  that  this  was  altogether 
between  landlord  and  tenant,  and  was  introduced  to 
reguUte  the  relation  between  landlord  and  tenant, 
aod  that  third  persons  had  nothing  to  do  with  it,  and 
that  unless  the  Undlord  chose  to  dissent,  the  tenant 
would  be  bound.  If  the  matter  rested  merely  on  this 
Act,  having  regard  to  the  principles  of  construction, 
there  would  be  a  good  deal  of  foree  in  that  argument; 
but  the  Court,  in  deciding  a  question  of  this  kind, 
must  consider,  as  best  they  can,  what  the  law  was 
when  the  Act  was  passed,  and  what  the  changes  were 
that  fvere  contemplated.  This  is  to  amend  and  con- 
solidate the  law.  What  was  the  law  at  the  time  of 
passing  the  act?  That  was  regulated  by  the  then 
Subletting  Act  (2  W.  IV.,  c.  17).  [His  Lordship 
read  the  section.]  I  am  not  aware  whether  Ihem 
have  been  decisions  on  that  Act;  but  on  the  Act  of 
Qeo.  IV.  we  have  had  many  brought  before  us.  The 
penalty  was  this,  that  it  should  be  null  and  void. 


The  subsequent  Act  made  an  alteration  in  this  respect, 
that  where  the  lease  was  silent  the  tenant  had  the 
ordinary  rights,  as  at  the  common  law;  but  where 
there  was  a  lease  prohibiting  or  restraining  all  aliena- 
tion, any  alienation  without  consent  should  be  abso- 
lutely nnll  and  void;  and  the  question  arose.  What 
constrnction  was  to  be  given  to  this?  The  Court 
held  that,  having  regard  to  the  policy  of  the  Act,  and 
to  this,  that  nnless  the  thing  was  void  for  all  iiltenta 
and  purposes,  there  was  no  mode  of  giving  any  benefit 
to  the  landlord,  it  should  be  held  null  and  void.  The 
question,  then,  is.  What  is  the  construction  of  the 
present  Act?.  The  words  are,  **  It  shall  not  be  lawful 
to  assign."  What  is  the  true  oonstmction  of  this? 
It  is  impossible  to  give  that  any  reasonable  construction 
but  by  holding  that  the  Legislature,  by  a  short  fonn 
of  expression,  not  very  happy,  intended  to  enact  anb- 
stantially  the  same  as  was  previonsly  enacted  by  the 
statute  of  W.  IV.,  and  which  there  is  no  apparent 
intention  to  alter,  the  object  being  to  consolidatai. 
Unless  we  give  it  this  construction,  there  is  no  way 
to  benefit  the  landlord;  because,  at  common  law  if  the 
tenant  assign,  the  assignee  becomes  the  legal  tenant 
of  the  landlord,  and  is  liable  to  no  covenants,  becanae 
he  has  committed  no  breach.  We  think  it  was  to 
get  rid  of  that,  and  to  render  it  impossible,  withoat 
the  consent  of  the  landlord,  that  this  was  enacted. 
Mr.  Gamble  argued  forcibly  that  there  is  no  time 
limited  for  giving  the  assent,  and  that  it  may  be  done 
some  time  long  subsequent  to  the  alienation  by  the 
tenant;  and  if  matters  remained  as  they  were,  no 
doubt  there  would  be  nothing  to  prevent  Master 
Brooke  from  validating  that  assignment  There  is 
authority  for  that  But  the  rights  of  third  parties 
must  not  have  been  altered  in  the  meantime.  In  the 
case  I  refer  to,  the  Court  held  that  though  the  party 
might  have  done  it  at  any  dbtance  of  time,  he  might 
not  so  as  to  interfere  with  rights|altered  in  the  mean- 
time.  So  we  think,  however  bona  fide  Butler  acted,- 
the  property  remained  in  the  debtor,  and  was  liable 
to  the  execution ;  and,  accordingly  we  shall  determine 
that  the  property  in  question  belonged  not  to  Butler, 
but  to  the  execution  creditor.  Then  as  to  the  costs. 
All  parties  are  m  the  wrong.  Mr.  Sidney's  client 
claimed  the  stones,  which  he  abandoned.  Bir.  Gam- 
ble's client  claimed  the  quarry.  The  parlies  will  abide 
their  own  costs. 

RvU  absolute  to  change  (he  verdict. 


BouLQBB  V.  M'Cann — AprU  27, 28,  1864. 

Svib-Uaaee^^Term  created  by  marriage  eettiement — 5 
Geo.  IL  c.  4. 

In  1804  Lord  Mountjoy,  the  owner  in  fee,  made  a 
leaee  for  three  lives  with  covenant  fin'  perpetual 
renewal,  to  J,  ^V.,  of  ground  in  Doreet-street,  tqwn 
which  houees  were  subsequently  buUt.  By  marriage 
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mdltmetU  of  daU  \Oth  May,  1822,  F.  If.,  in 
whom  the  interest  of  the  lease  had  vested,  demised 
the  ground  to  two  trustees  for  999  years,  provided 
her  interest  should  so  long  continue.  At  this  time 
two  of  the  lives  in  the  lease  were  in  being.  In 
1831,  there  being  only  one  in  being,  a  renewal  of 
the  lease  was  obtain^  from  the  represeiUatives  of 
Lord  Mount  joy.  One  of  the  two  trustees  died; 
and  on  the  7th  June,  1 855,  the  surviving  one  made 
a  lease  oj  portion  of  the  premises  to  M,  Jot  three 
UvcA,  reserving  rent.  An  ejectment  for  nonpay- 
ment of  rent  having  been  brought  against  M,  by  the 
trustees'  administrator,  held — that  though  the  term 
in  tfte  trustees  was  created  by  marriage  settlement 
and  no  rent  reserved,  it  was,  nevertheless,  a  sublease 
wdhin  the  provisions  of  5  Geo,  IL  c.  4. 

CHarke,  Q.G.,  showed  caofle  against  making  absolute 
the  oooditional  oi-der  to  tarn  the  verdict  for  the  plain- 
trff  into  one  for  the  defendant.    The  action  had  been 
tried  before  Monahan,  C.J.,  and  resnlted  in  a  verdict 
for  the  plaintiff.     The  action  was  for  non-pajment  of 
rent.    The  snmmons  aad  plaint  contained  two  counts: 
the  first  was  npou  a  lease  stating  £167  was  dae;  the 
second  count  was  for  nse  and  occupation  of  a  dif- 
ferent portion  of  the  premises.     The  premises  are  in 
Dorset  street.     The  title  was  the  following:— On  the 
21st  Febmaiy,  1804,  Lord  Mountjoy,  the  owner  in 
fee,  made  a  lease  to  J.  O'Neill  of  ground  in  Dorset- 
street  for  three  lives,  with  a  covenant  for  perpetual 
renewal.     On  the  10th  May,  1822,  two  of  the  lives 
being  in  being,  an  instmment  in  the  nature  of  a  mar- 
riage settlement,  the  parties  to  which  were — James 
Bonlger  of  the  1st  pa>t,  the  heir-at-law  of  the  lesseff 
of  the  2nd  part,  and  two  tmstees  of  the  3rd  part,  re- 
cited leases,  and  this  amongst  others,  and  that  the  in- 
terest in  it  was  vested  in  Frances  O'Neill ;  and  wit- 
nessed that  the  said  F.  O'Neill,  in  consideration  of, 
Ac  demised,  set,  and  to  farm  let  unto  the  said  trus- 
tees all  that  and  those,  &c. ;  and  also  the  said  plot  of 
groond  in  Dorset-street,  at  the  coruer  of  Paradise- 
row  (on  these  premises  two  hoases  were  built)  for 
999  jrears,  provided  the  interest  of  Frances  O'Neill 
Duder  the  leases,  or  any  renewals  of  them  should  so 
ioug  conttnne.    The  trust  substantially  was  this:  to 
permit  the  husband  to  receive  the  rents  for  life,  or 
tOl  he  became  bankrupt  or  insolrent,  &c.     Two  of 
the  cestui  que  vies  died;  and  in  the  year  1831  Gonnt 
D'Orsay  and  hb  wife,  and  the  tmstees  of  the  will  of 
the  Earl  of  filessington,  gave  a  renewal  of  that  lease. 
The  question  is,  what  was  the  effect  of  that  renewal 
on  the  demise  to  the  two  trustees.     One  of  these 
died,  and  left  the  other  surviving  B.  O'Neill,  who,  on 
the  7th  June,  1855,  made  a  lease  to  the  present  de- 
fendant, M'Cann,  of  a  portion  of  the  premises  con- 
tained in  the  original  lease,  the  marriage  settlement, 
and  the  renewal,  for  three  lives,  and  reserved  the 
rent,  the  snbject-matter  of  the  present  action,  and  re- 
served it  in  form  to  B.  O'Neill,  his  heirs,  assigns,  &c. 
finom  the  1st  November  next.    The  maker  of  this 
lease  had  only  a  term  for  999  years,  and  makes  a 
fease  for  three  lives.    He  died  subsequently  to  that 
lease  being  made,  and  rent  was  paid  some  time  after 
his  death.     There  is  no  dispute  as  to  the  amount  of 
lent.    M*Oaan  ceased  paying  it.    The  rent  aocmed 


due  since  B.  O'Neill's  death.  James  Boulger  became 
the  administrator.  [Christian,  J. — ^The  consequence 
of  W.  IV.  dying  in  1837,  after  the  renewal  was  that 
the  term  of  years  was  then  determined  unless  pre- 
served by  the  operation  of  the  statute.]  I  need  not 
cite  authority  to  show  that  the  term  of  999  years  was 
vested  in  these  two  trustees.  There  were  two  mis- 
chiefs in  the  contemplation  of  the  Legislature  when 
they  passed  this  Act.  There  was  the  difficulty  of 
getting  sub-tenants  to  surrender.  The  substance  of 
5  Geo.  IL,  c.  4,  s.  4,  was  since  many  persons  made 
sub-leases  and  there  was  a  difficulty  in  getting  the 
sub- tenants  to  surrender  to  enact  that  the  middleman 
might  surrender  his  lease;  and  the  effect  is  to  be  the 
same  as  if  the  original  lease  had  never  been  put  an 
end  to.  Lord  Tcnterdon  considered  the  effect  was  to 
put  all  the  parties  in  statu  quo — Doe  v.  Marchetti  (1 
B.  &  Adol.  721).  It  was  aUo  in  relief  of  the  head 
landlord  himself  to  a  considerable  extent.  The  re- 
sult had  been  that  the  lease  then  granted  was  only  a 
lease  of  the  reversion,  and  the  head  landlord  was  de- 
prived of  his  remedy  by  distress;  his  reversion  was 
at  an  end.  This  being  the  mischief  to  be  cured,  does 
it  apply  to  this  case?  I  have  not  found  any  case  ex- 
actly the  same  as  the  present.  Is  this  demise  for 
999  years  a  sub- lease?  If  it  is  not,  what  is  it?  It 
was  said  at  the  trial,  and  will  be  said  that  this  is  not 
exactly  the  kind  of  snb-lease  which  was  contemplated 
by  the  statute.  But  it  is  as  much  within  the  mis- 
chief as  any  of  the  cases  put  in  the  Act  itself. 
The  statute  extends  to  all  cases  of  sub-leases. 
There  was  here  a  plain  surrender  for  the  purpose 
of  being  renewed.  It  is  an  under-lease.  What 
is  a  lease  ?  It  is  a  contract  that  a  person 
shall  hold  the  possession.  [^Christian,  J. — It  will 
not  be  disputed  that  this  is  an  under-lease ;  the  ques- 
tion will  be,  if  it  is  an  under- lease  within  the  sta- 
tute?] [Monahan,  C.J. — It  is  said  it  does  not  ap- 
ply to  a  family  settlement  that  is  carried  into  opera- 
tion by  a  demise.]  Suppose  it  was  by  a  separate 
instrument  she  demised,  would  a  sub- lease  with  a 
popper-corn  rent  not  be  within  this  mischief? 
Recent  conveyancing  has  decided  that  the  pepper- com 
is  not  necessary  to  its  being  a  sub-lease.  Our  knowing 
that  the  land  in  the  country  was  let  in  this  way,  the 
tenants  pacing  rent  does  not  prove  that  this  kind  of 
lease  to  the  trustees  is  not  included.  Suppose  these 
trustees  had  refused  to  surrender,  that  would  be  the 
mischief.  Whatdifference  does  it  make  as  to  that 
mischief  that  the  lease  is  to  nnder-tenants  from  whom 
no  rent  is  reserved?  The  landlord  is  to  be  entitled 
to  his  remedy.  The  sub-tenant,  though  he  holds  oo, 
is  to  be  liable  in  the  same  way.  The  Conrt  will  see 
where  the  line  is  to  be  drawn  before  they  say  this 
lease  is  not  within  the  Act.  It  b  within  the  words* 
and  certainly  within  the  mischief.  Suppose  a  mort- 
gage by  sub-lease,  where  a  small  portion  of  the  term 
is  reserved,  and  no  rent,  or  a  very  small,  rent,  is  re* 
served — Ounn  v.  Raymond  (5  Ir.  C.  L.  R.,  347). 
[Chriatian^  J. — There  is  one  of  the  mischiefs  in  that 
Act  which  does  not  apply,  the  loss  of  action  to  the 
middle  man,  and  the  rent  payable  by  the  nnder-tenant; 
the  other  mischief  mentioned  in  the  Act,  the  impossi- 
bility of  renewal,  the  preserving  of  the  rights  of  the 
laoiUord,  these  do  apply  to  the  present] 
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Chatterton,  Q.G.,  and  JeUeU,  contra. — The  case  is 
narrowed  to  the  construction  of  the  ^ct.    It  would 
no  doubt  be  a  convenient  construction  to  give  it  what 
is  asked  for.     This  is  one  section  of  an  Act  of  a  code 
regulating  the  law  of  landlord  and  tenant     What  are 
the  introdnctorj  words?     Thej  show  the  class  of 
cases  to  which  it  is  to  apply.    Thej  cannot  contem- 
plate a  marriage  settlement,  dealing  with  the  whole 
of  the  interest  where  a  portion  is  carved  out.      Any 
portion  carved  out  is  a  lease  or  demise  in  the  strict 
meaning  of  the  word.     If  the  words  coming  after,  en- 
large the  words  in  the  beginning,  the  Act  may  in- 
clude different  cases  iijusdem  generis  quoad  the  mis- 
chief, but  the  subsequent  words  are  restricted,  and  it 
would*  be  arguing  m  a  circle  to  argue  from  the  subse- 
quent words  to  the  words  at  the  beginning,  and  then 
back  from  the  words  at  the  beginning  to  the  subse- 
quent words.     [ChrisLiant  J. — Suppose  underleases 
made  by  the  trustees.]     It  might  be  asked  if  an 
actual  surrender,  and  not  merely  a  surrender  by  ope- 
ration of  hiw  was  contemplated,  but  we  will  not  argue 
npon  that.     ]Monahan^  G.J. — Whoever  passed  this 
Act  of  Parliament,  if  he  thought  of  this  case,  would 
perhaps  have  made  his  language  more  comprehensive, 
but  if  the  words  are  large  enough,  they  will  embrace 
this  case,  even  though  it  was  not  present  to  the  mind 
of  the  fhimer.J     If  this  had  been  so  held,  it  wonid 
have  saved   a  great   many   proceedings   in  equity. 
This  is  a  case  of  the  first  impression.     The  Act 
of  Parliament  is  to   be  limited  to  a  case  where 
tienure    exists    i)etween    the    parties.      It  is  con- 
tended  that  it  applies  to   every  case  in  which  a 
partial  interest  is  carved  out  of  the  estate  of  the 
middle-man,  for  if  the  argument  does  not  go  that 
length,  it  is  not  worth  much.     It  id  difficult  to  lay 
down  the  distinction  between  a  term  of  years,  and  a 
lease  or  underlease,  but  that  distinction  is  familiar  to 
every  one  versed  in  conveyancing.     The  chief  landlord, 
immediate  lessee  and  under  lessee,  mentioned  in  the 
section,  show  that  cases  are  contemplated  where  the 
relation  of  kndlord  and  tenant  exists.    Why  have 
they  not  provided  for  terms  carved  out  by  will?     The 
consequences  of  holding  with  the  plaintiff  would  be 
serious.     If  an  equitable  charge  were  secured  by  a 
legal  term,  the  position  of  the  party  would  be  very 
different  in  the  Court  of  Chancery.     It  is  said  that 
general  terms  are  in  the  statute.     Hawkins  v.  Gather- 
cols  {6  De.  Gez.  M'N.  &  G.  1),  was  a  ease  upon  the 
Act,   abolishing  mesne  process.     It  was  contended 
that  it  constituted  a  judgment,  a  charge,  on  an  eccle- 
siastical benefice.     Cope  v.  Doherty  (2  De.  Gex.  & 
Jones,  614),  was  on   the  Mercantile  Marino  Act. 
The  Courts  held  there  that  the  general  words  were  to 
be  governed  and  controlled.     [CArts^tan,  J. — Tochni'r 
cally  there  is  tenure  here,  the  termors  hold  under  the 
creation  of  the  term.}    \Monahan^  C.J. — ^There  is  no 
doubt  there  is  tenure  here.]     lliere  is  not  tenure 
within  the  meaning  of  the  section.     [Chrisiian%  J. — 
Where  would  you  draw  the  line?    Is  it  to  be  by  the 
length  of  the  term:  is  it  by  the  reservation  of  rent?] 
It  depends  on  the  reservation  of  rent.     [Monahan^ 
C.J. — Cue  of  the  objects  of  the  section  is  to  make  the 
renewal  of  leases  more  easy.      Christian^  J.-^— It  is 
not  clear,  if  a  tenant  for  lives  renewable  for  ever 
makes  a  lease  to  one  for  life,  and  a  term  for  years  to 


another,  whether  both  are  not  withm  the  statute,  so 
that  a  renewal  taken  out  by  the  maker  of  these,  will 
feed  the  uses  cf  such  a  settlement]  Pollock  v.  Stacy 
(9  Q.B.,  1033). 

Byms  in  reply — This  case  is  within  the  condnding 
words,  and  within  the  mischief  and  within  the  object 
of  the  Legislature.  The  judges  in  former  days  took  hr 
greater  liberties  with  Acts  of  Parliament,  than  at  pre- 
sent. As  to  Hawkins  v.  OatherooU,  it  deals  with  a 
peculiar  case.  IChristian^  J. — Did  not  Hawkins  v. 
Gathercole  go  upon  some  disabling  statutes?]  [Afona- 
han^  CJ. — The  Court  oonkl  not  make  a  construction 
which  would  be  repealing  these  statutes;  a  clergyman 
could  not  charge  his  ecclesiastical  benefice.]  Shep- 
pard's  Tpuchstone,  268,  7th  ed.  The  other  point 
made  is  that  tenure  is  necessary,  what  is  called  tenure. 
I  need  not  cite  authorities  to  show  that  there  is  tenure 
at  common  law.  Littleton,  130,  referred  to  in  Bur- 
ton's Real  Property  SUtutes.  [if ona^on,  C  J.— Does 
that  apply  except  when  taken  out  of  the  fi^simple?] 
Burton  is  dealing  with  fee  simplea,  but  the  reason  ap- 
plies. The  mun  object  of  the  Act  is  to  facilitate  re- 
newali!.  The  ease  Is  within  the  enacting  clause,  and 
if  there  be  a  doubt  on  that,  it  is  within  the  preamble, 
and  within  the  mischief,  and  the  object 

MoNAHAN,  CJ.^We  have  had  an  opportunity  of 
looking  into  this  case  since  yesterday,  and  there  is  no 
use  in  postponing  it.     We  all  concur  in  the  judgment 
that  this  case  does  come  within  the  Act  of  Parlia- 
ment.   By  the  first  recital,  the  difficulty  seems  to 
have  been,  that  a  property  was  subdivided  amongst 
s«reral  under  tenants,  and  it  was  hard  to  get  their 
concurrence  to  renew.    It  was  conceded  that  if  the 
property  was  as  here  a  house,  or  a  plot,  on  which  a 
house    was  built,  -that  no  doubt  an  under  tenant 
was  within  the  mischief  and  words  of  the  Act  of  Par- 
liament.    There  were  several  other  cases  put,  but 
then  it  proceeds,  ''  for  making  the  renewal  [of  leases 
more  easy,"  &c.     Here  is  an  object  applying  to  every 
case  where  there  is  a  lessee,  the  lease  of  which  is  en- 
titled to  a  renewal,  and  the  object  is  to  facilitate  his 
obtaining  that  renewal.     What  are  the  words  of  the 
enacting  part,  ''  that  in  case  any  leases  shall  be  duly 
surrendered,"  &c   This  ia  general,  and  not  confined  to 
leases  exposed  to  the  particular  inconveniences,  but  it 
savs    wherever  any  lease  of  any  description,  &c 
It* is  as  if  every  .under  lease  had  been  surrendered. 
There  is  no  doubt,  but  that  m  legal  parlance,  in  terms 
and  form,  this  is  an  under  lease.    It  is  not  the  case 
suggested  by  Mr.  Jellett,  of  property  left  in  settlo- 
n^ent  to  A  B  for  Ufe,  <&c,  which  might  be  an  assignment 
to  somebody,  but  it  is  one  under  lease  comipg  within 
the  words,  and  then  the  Act  says,  that  every  person 
''  shall  have  the*  like  remedy,"  &c     It  is  quite 
true  that  because  thei^  is  no  rent   reserved  tho 
parties  have  not  a  reoaedy  for  the  recovery  of  what 
does  not  exist.     Is  not  this  man  an  undertlessee? 
It  clearly  m  words  applies  to  the  present,  if  yon  only 
assume  that  thb  is  an  under-lease,  and  though  it  does 
not  come  within  all  the  mischief,  it  does  within  some. 
And  in  that  case,  in  13  Ir.  Law  R^,  the  Coart  are  of 
opinion  that  this  is  to  receive  a  liberal  construction^  and 
in  that  other  caae  they  held  it  to  be  beneficiaL     Bat 
here  we  are  not  asked  to  hold  what  is  not  within  the 
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tens.  Here,  if  we  were  to  bold  aooording  to  the 
dflfeBdaat's  eoiutnictioii,  the  resoU  woald  be  tbat  tbe 
kodlofd  woald  bave  been  deprived  of  hb  principal 
ri^ts  daring  tbe  period  of  tbe  ]i£i  of  William  IV,, 
became  no  doabt  then  it  waa  a  asbuating  term  in 
ttoM  tmataea^  Then  in  tbat  caae  in  fiamewall  & 
Adolpbod,  it  waa  beld  tbat  tbe  intention  waa  to  make 
tbe  pimj  luible  to  all  covenantai  &c.  Upon  tbe  aimple 
groud  tbat  tbia  caae  ia  witbin  tbe  worda,  witbont 
eoosideriag  wheiber  it  waa  witbin  tbe  contemplatiou 
of  tbe  Legialatnre,  we  are  bound  to  extend  the  ope- 
ntioD  of  tbe  Act  unleaa  tbat  conatruction  would  be 
iDJitioos  or  contrary  to  tbe  intention  of  the  LegiaU- 
tarBi  We  do  not  think  it  can  be.  A  leaae  ia  made 
to  tmsteeB.  The  caae  ia  not  very  meritorioua  on  tbe 
part  of  the  defendant. 

Chusiuv,  J. — I  think  it  very  probaUa  tbat  the 
ftamers  of  tbia  Act  never  thought  of  terma  created 
b/  sottieaient  or  by  will,  and  ao  the  terma  created  by 
vill  aie  still  aubjeot  to  tbe  mischief  intended  to  be 
obfiafced  by  this  Act  But  tbat  b  no  reaaon  we 
dMwld  boU  tbat  if  tbe  language  will  embrace  tbb 
catttbecaaseitmaynothavebettipreaentto  the  mind 
of  the  Ugialature»  it  b  not  induded. 


Caort  of  ]Sanitrtl9tcs&:SlIS0lbenc|^ 

rRcpocted  by  John  Lery,  Etq^  BarriMw-aULBirJ 
[BflFOEK  LtNCH,   J.] 

br  Bs  S^axusL  Liiacnur. — F^b.  14. 

BiU  ofmk^Asatffnment  of  trgda^t ' property ^Re* 
piUed  (MmerMp — Exception  of  pari  of^uatda'^ 

What  an  alignment  of  a  trader^a  property  mud  re- 
AfA  m  the  steppage  of  his  husiness  andpremnt  km 
jTompmfing  other  creditors,  such  aseignmeni  is  em 
oetofkmkrtqrtcif.  Excepting  from  an  assigmml  of 
a  trader's  chattels  all  the  book  debts  due  to  hm, 
^  MUacing  km  m possession  of  the  other  cto- 
tdsaasignedj  is  not  such  an  exception  as  to  preeent 
the  assignment  from  being  an  act  ofbanhrupteg; 
^aUOie  property  purporting  to  be  assigned  by 
tudiabm  of  sale  passes  to  the  assignees. 

Tns  caae  came  before  tbe  Ck)urt  upon  cbaige  and  dla- 
cbtrge. 

^^snian,  Q.0.»  waa  for  tbe  asaignee  under  a  bill  of 
mIoi  ud  m  aupport  of  tbe  charge  which  daimed  the 
^)«oefit  of  the  alleged  aasignment. 

FoUdiur  waa  for  tbe  aaaignees  who  dbpnted  ita  va- 
lidity. 

they  cited  PenndL  v.  Reynolds  (11  O.B.,  N.S., 

709)  Graham  v.  Chapman  (12  O.B.  86);  Smith  v. 

^  (let  HurL  &  Colta.  849);  PennsU  v.  Dawson 

(18C.B.355). 

The  &ct8  appear  in  tbe  following  judgment:— 

Ithcb,  J^  said — In  tbb  caae  the  charge  of  John 

Cluke  18  filed  on  foot  of  a  deed  of  aale  executed  to  him 

Vtbe bankrupt  on  tbe  17tb  October,  1864,  cbiming 

benefit  of  that  deed  agamat  the  asaignees ;  and  a 


discharge  by  the  aaaignces  thereto  baa  been  filed« 
whereby  they  insist  that  tbe  execution  of  that  deed 
waa  an  act  of  bankruptcy,  and  secondly,  that  as  to  all 
tbe  cbatteb  and  gooda  of  the  bankrupt,  there  was  a 
poaaeaaion  left  in  the  bankrupt,  and  that  be  was  left 
to  be,  and  was,  tbe  reputed  owner,  thereof,  notwith- 
standing auch  assignment,  and  that  these  cbatteb  and 
goods  passed  to  them  by  law. 

Aa  to  the  last  point — ^there  waa  very  little  argu- 
ment, moat  properly.  It  waa  admitted  tbat,  except 
as  to  certain  goods  handed  over  to  the  cbargeant  by 
the  wife  of  the  bankrupt,  tbe  cbargeant  could  make 
no  case,  and  therefore  tbe  case  only  waa  argued  aa  to 
such  goods  and  cbatteb  aa  the  wife  had  so  banded 
over.  As  to  these,  however,  I  find  on  the  evidence 
that  the  bankrupt  bad  absconded  previous  to  tbb 
transfer,  and,  therefore  I  find  for  the  assignees  aa  to 
all  the  moveable  cbatteb  of  tbe  bankrupt  at  the  time 
of  his  abaconding.  The  case  atill  remains  to  be  con- 
sidered aa  to  the  leaaebold  premises,  &c«,  contained  in 
the  deed  of  sale,  and  it  is,  therefore,  necessary  that  I 
abould  adjudicate  as  to  tbe  validity  of  thb  bill  of  sale. 

It  ia  not  diaputed  by  the  chargeant'a  counsel,  tbat 
at  the  time  when  the  bill  of  aale  waa  executed,  the 
bankrupt  waa  in  insolvent  circumstances — in  fact  it 
i^ppeara  tbat  be  was  ao,  disgracefully  and  criminally. 
The  bankrupt  was  liable  to  prosecution  in  respect  of 
forgeries  committed  by  him,  and  I  see  no  grounds  of 
doubting  tbat  in  the  transaction  of  tbe  matter  as  to 
the  bill  of  sale  and  hb  other  arrangements  then,  and 
he  waa  doing  more  than  keeping  things  as  well  as  he 
could  with  a  view  to  his  ultimate  flight  from  responsi- 
bUity  for  hb  acts.  However,  I  do  not  find  tbat  the 
cbargeant  bad  any  knowledge  of  hb  criminal  acts,  or 
tbat  he  had  specific  knowledge  of  hb  state  of  msol- 
vency.  I  do  not  found  my  judgment  on  the  fact  of 
actual  knowledge  being  proved  satbfactorily  agamst 
him«  The  question  nused  here  b  an  important  one 
on  the  laws  administered  in  tbisX/onrt,  and.  well  de- 
mands that  I  should  con^der  the  matter  so  very  ably 
advanced  by  the  counsel  before  me. 

The  ground  of  evidence  alleged  against  tbb  deed  by 
the  assigneea  is,  tbat  it  amounted  to  an  act  of  bank- 
ruptcy. The  consideration  being  tbe  securing  of  a 
by-gone  debt,  tbe  conveyance  being  of  all  the  bank- 
rupt's estate  and  efiects,  and  it  being  a  deed  to  defeat 
and  delay  tbe  general  creditors  of  tbe  bankrupt,  these 
propositions  raised  questions  of  law  and  questions  of 
fact,  and  I  wiU  try  shortly  to  distingubb  my  fiudiogs 
on  tbe  &cta  from  my  legal  judgment  on  the  facts 
proved. 

Tbe  first  question  is,  what  waa  tbe  consideration  of 
this  deed,  and  in  what  am  I  bound  aa  a  juror  to  find 
waa  the  conduct? 

The  deed  itaelf  very  specifically  atatea  the  conside- 
ration ;  viz.,  a  debt  due  of  fifly-six  pounds,  and  an 
agreement  to  advance  one  hundred  and  forty-four 
pounds;  and  the  deed. witnesses  the  present  payment 
of  thb  sum  of  £144.  But  thb  statement  of  the  deed 
b  manifestly  fabified.  No  sum  waa  paid  on  the  oc- 
casion of  ita  execution,  and  no  such  agreement  at 
stated  was  ever  made.  Tbe  party  before  me  has  pus 
hb  hand  and  seal  to  an  inatrument  deliberately  framed 
with  a  false  statement  of  tbe  transaction  out  of  which 
the  deed  originate;  and  it  mnat  have  a  atrong  in- 
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floeDce  oa  the  mind  of  anyone  jading  of  a  transac- 
tion like  this*  that  the  parties  themselves  shrink  from 
slating  the  real  transaction  truthfully  and  have  tried  to 
give  it  validity  by  instalments. 

The  real  case  was  this:  These  fifty-six  pounds  were 
due^  and  the  deed  was  executed  as  a  security  for  it; 
and  this  recital  was  put  in  without  any  obligatory 
contract  for  future  advances,  but  afterwards  the  char- 
geant  did  pay  an  obligation  of  his  own  for  the  bank- 
rupt's accommodation  to  the  extent  of  £49  17s.  6d., 
and  also  gave  him  shortly  after  the  deed  was  exe 
cuted  the  sum  of  £50,  and  bo  now  seeks  to  have  these 
payments  incorporated  into  as  part  of  the  considera- 
tion of  the  deed.  Mr.  Falkner  is  quite  right  in  saying 
that  the  discharge  of  this  existing  liability  after  the 
deed  was  executed  does  not  take  the  case  out  of  the 
class  as  being  for  a  by-gone  debt,  and  on  the  plain 
principle  that  it  leaves  no  equivalent  to  the  estates 
for  the  conveyance  made  of  the  property.  Then  it 
brands  solely  on  the  advance  of  the  £50 — a  voluntary 
payment— but,  no  doubt,  made  on  the  assumption 
that  it  would  be  secured  by  the  deed.  Now,  ia  my 
judgment,  in  citing  the  numerous  cases  here  the  par- 
ties have  lost  sight  of  the  real  state  of  facts  in  this 
case.  FennOl  t.  Eeynolda  (1 1  O.B.,  N.a,  709),  is 
an  important  case,  chiefly  as  it  expounds  the  law  on 
the  question  stated  in  Commissioner  .HilPs  able  judg- 
ment; viz.,  that  any  part  being  for  a  by-gone  debt 
renders  it  invalid.  That  is  not  absolutely  in  its  terms 
an  admitted  principle;  but  such  curcumstance  is  only 
an  element  in  the  case,  but  not  per  h  conclusive. 
The  authority  of  the  case  of  Oraham  v.  Chapman 
(12  C.B.  85)  is  not  questioned  in  Fmnell  v.  Reynolds \ 
and  all  that  it  does  is  to  prevent  so  wide  a  proposition 
as  that  announced  by  Mr.  Commissioner  Hill  passing 
as  admitted.  It  would  be  manifestly  equally  a  mis- 
take on  all  the  cases  to  announce  the  proposition  that 
where  even  a  large  part  is  for  a  present  advance  it  is 
not  within  the  statute.  The  rule,  rather,  is — that 
when  the  dealing  ooes  not  bring  any  equivalent  in  va- 
lue substantially  the- deed  is  within  the  provisions  of 
the  law  on  this  point.  And  Mr.  Justice  Willes,  at  p. 
720,  says,  *'  The  real  question  is,  whether  thera  was 
such  an  equivalent  here  as  fairly  to  prevent  the  deed 
firom  having  the-  effect  of  withdrawing  the  property 
from  the  reach  of  creditors."  The  whole  body  of 
cases  therefore  stand  if  rightly  looked  at,  as  each  hav- 
ing been  ruled  rightly  enough  on  their  merits  and  the 
law  applied  thereto,  but  only  distinguished  when  ge- 
neral inflexible  rules  are  attempted  to  be  deduced 
from  them;  and  the  case  before  G.  J.  Jervis  has,  as 
Mr.  Falkner  properly  relied,  a  feature  very  applicable 
in  one  view  to  this  case — namely,  that  there,  as  here, 
the  after-acquired  property  also  passed.  But  haviiig 
said  so  much  on  these  cases  I  must  direct  attention  to 
a  matter  in  this  case  which,  in  my  mind,  sets  it  clear 
of  all  the  disputed  points  in  any  of  the  cases.  The 
consideration  of  this  deed  b  fiow  falsified ;  and  there 
was  no  present  advance  of  any  sum  whatever.  There, 
perhaps,  I  would  be  justified  in  refusing  to  hear  any 
discussion  which  sought  to  uphold  this  dealing  on  any 
other  consideration.  Let  parties  deal  honestly  and 
recite  truthfully  what  they  are  doing — let  them  pay 
the  just  penalty  for  want  of  truth  by  the  Court  re- 
fusing to  listen  to  their  substituted  statement     But 


at  least  how  stands  the  deed — a  past  consideration— 
and  a  proviso  under  which  it  is  to  stand  as  secority 
for  future  advances,  without  any  contract  or  obligation 
to  make  such  advances.  Is  each  a  deed  to  be  up- 
held? Is  it  not  directly  and  palpably  within  the  mis- 
chief intended  to  be  prevented?  Can  so  small  a  con- 
trivance, if  resorted  to,  give  snch  deeds  validity?  Is 
there  in  such  a  transaction  any  equivalent  such  as  ia 
stated  to  be  necessary?  By  snch  a  deed  the  party 
gets  the  control  of  everything  to  defeat  all  other  cre- 
ditors; he  advances  or  not  as  he  pleases,  and  has 
prostrated  himself  by  reaching  the  after-aoqnired  pro- 
perty; and  any  moment  he  can  take  possession  and 
defeat  all  others.  Snch  a  deed,  as  far  as  this  point 
goes,  is,  in  my  judgment,  most  plainly  within  the  sta- 
tnce,  and  I  think  I  act  in  the  spirit  of  all  the  authori- 
ties in  so  ruling. 

Bnt,  then,  he  said  that  this  deed  was  not  an  assign 
ment  of  all  bankrupt's  property,  as  it  did  not  pass  the 
book-debts  then  due.  In  the  first  place,  upon  the 
facts,  I  find  that  no  exception  was  intended  at  the 
time  the  deed  was  execnted ;  and  the  security  was 
given  by  the  bankrupt  as  the  lai^gest  security  he 
could  offer  on  all  his  tangible  means  of  payment  At 
the  time  the  deed  was  executed  the  bankrupt  was 
threatened  with  criminal  proceedings  bychaigeant; 
and  though,  perhaps,  he  need  not  have  apprehended 
such  a  prosecution,  yet  as  regarded  other  transactions 
he  might  naturally  dread  the  efiect  of  such  proceed- 
ings, and  consequently  he  consented  to  give  lo  char- 
geant  the  whole  of  his  property  as  security  to  him. 
The  case  of  Sm^  v.  Timma  (1  Hurls.  &  Colta.  S49) 
has  been  relied  on  as  ruling  that  the  exception  of  the 
book- debts  from  the  operation  of  this  deed  preyents  it 
from  being  an  act  of  bankruptcy;  and  this,  not  be- 
cause that  case  states  any  such  rule,  but  because  the 
judges,  in  estimating  the  matters  excepted,  state  the 
book  debts.  But  that  case  does  not  profess  to  deal 
with  th»  proposition,  and  the  case  o£PenneU  t.  Zkno- 
eon  (18  OB.  355)  is  referred  to  vrith  approval  in  it 
If  necessary  I  would  hold  with  Jervis,  CJ.,  that  the 
exception  of  the  debts  alone  would  not  necessarily 
make  the  deed  unavoidable  on  this  ground;  and  in 
my  judgment  Smith  v.  Trimms  is  not  m  conflict  with 
this  decision.  In  all  the  cases  the  real  question  ia  to 
the  dealing;  snch  as  if  acted  on  must  stop  the  trade 
and  produce  insolvency  as  to  the  other  creditors,  and 
so  necessarily  defeat  and  delay  creditors?  In  this 
case  is  there  any  doubt  of  the  necessary  result  of  this 
deed — ^the  plain  and  contemplated  result — namely, 
that  the  bankrupt  would  be  put  out  of  trade — in  hope- 
less insolvency,  and  the  chargeant  be  alone  protected, 
while  all  his  other  creditors  wonld  be  delayed  and  de- 
feated. The  clause  in  this  deed  giving  to  chargeant 
all  the  after- acquired  as  well  as  the  existing  property 
makes  this  case  quite  plain  as  to  its  effect  I  there- 
fore hold  that  this  was  a  dealing  with  the  property  so 
as  necessarily  to  defeat  and  delay  the  creditors;  ihat 
this  was  its  necessary  and  palpable  consequence;  and 
that  chargeant,  as  well  as  the  bankrupt,  must  have 
known  of  this  necessary  result 

On  these  grounds  I  hold  that  the  execution  of  this 
deed  was  an  act  of  bankruptcy,  and  that  all  the  pro- 
perty dealt  with  by  it  has  passed  to  the  assignees.  I 
therefore  rule  for  the  assignees  with  costs. 
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Court  of  SIpptal  in  tfj^ancers. 

CB«po(t«A  by  OHtsr  J.  Boika^  1laq«,  BaRtotor-ai-lAW.] 
BePOBB  the  JjMD  ChaHCXUUIIK  AMD  THX  LoBD  JOBtlOl 

or  AmsAU 

Is  BE  Devebeux^s  estatk — Naomber  29,  30. 

L€mdadEiUde8  CouH^-^Sdtmff  atide saie. 

In  1858,  die  estate  ofS.  A,  to  tehuA  certain  eqmtiea 
were  attaekedj  was  sold  in  the  Incumbered  Estates 
Courts  disdktrged  of  said  eqttitiee.  Held  (no  con- 
v^^anee  thereof  hoeing  ever  been  made),  thai  an 
i^fpUcaiion  to  set  aside  said  sale,  whiehwas  rejused 
wUk  costs  by  Judge  Dobbs,  ought  to  have  been  al 
lowed. 

This  was  an  appeld  broaght  bj  Selina  Devereux, 
tibd  owner  of  the  hada  of  Killiuiii,  in  the  county  of 
Wexford,  from  two  orders  made  by  Judge  Dobbe,  'one 
of  the  jndj^  of  the  Landed  Eatotes  Goart. 

The  petition  for  the  sale  of  the  lands  was  presented 
by  William  P.  Hoey,  a  judgment  creditor,  in  the  In- 
cambered  EsUtes  Gonrt,  on  the  2l8t  March,  1861. 
The  estate  contained  197  Irish  acres,  held  onder  a  lease 
for  lives  renewable  for  ever,  at  the  yearly  rent  of 
£252  lOs^  Irish,  eqairalent  to  £233  Is.  6^,  British. 
It  appeared  by  the  petition  of  appeal  that  Hoey's  soli- 
dtor  in  said  petition  was  Laurence  W.  Ciorooran;  that 
in  the  rental  that  was  annexed  to  said  petition  it  was 
stated  that  one  John  E.  Redmond  was  tenant  to  sud 
lands,  nnder  a  lease  of  10th  October,  1835,  from  the 
then  owner,  James  Edward  Deyereux,  the  father  of 
said  present  owner,  for  two  lives,  with  a  corenant  for 
perpetoal  renewal,  at  the  yearly  rent  of  £230,  and 
la.  renewal  fine;  that  said  Corcoran  was  also  soUdtor 
of  said  Redmond;  that  in  the  column  of  obserrations 
in  said  rental  a  statement  was  made,  namdy,  that  the 
said  lease  so  made  to  Redmond  was  a  yearly  mftmiCm^ 
interest,  although  the  appellant  insisted  thatsaid  interest 
had  terminated^  and  that  Redmond  shonld  have  been 
described  as  a  tenant  from  year  to  year;  that  said 
observation  was,  anioogst  others,  calculated  to  depre- 
date the  sale  of  said  lands.    The  following  is  the  sud 
statement: — ^**In  an  answer  swoni,  and  filed  on  the 
23rd  day  of  March,  1848,  in  the  cause  of  Ikvereuae 
V.  Redmond,  in  the  Court  of  Chanceiy,  the  said  Red- 
mood  admits  that  in  the  year  1835  said  Devereut 
entered  into  an  agreement  to  grant  to  him  a  letae  of 
said  lands,  with  a  covenant  of  renewal  for  ever,  at  a 
yearly  rent  of  £  1  over  the  head  rent,  and  Ist  renewal  fine 
on  the  M  of  each  life;  and  that,  in  pursuance  of  such 
agreement,  on  the  10th  of  October,  1835,  a  lease  was 
prepared  and  eogrossed  by  sud  Devereux's  solidtor, 
and  executed  by  said  Devereux;  and  that,  through 
some  mistake  in  the  calculation  of  the  rent  reserved 
by  the  said  lease  of  26th  July,  1800  (which  was  in 
Irish  cnrreucy  )i  the  rent  reserved  was  £2 1  s.  6|d.  underl 
instead  of  £1  over  the  head  rent  of  said  lands;  and 
also  admits  that  he  has  always  paid  a  much  greater 
rent  for  said  lands,  inasmuch  as  he  has  pud  the  tith^ 
rentcharge  chargeable  thereon,  though  not  bound  by 
his  lease  to  do  so.   The  sud  lease  contams  a  covenant 
by  the  said  Devereux,  his  heirs  or  assigns,  that  he,  the 


said  Dererenx,  his  heirs  or  assigns,  shall  not,  during 
the  continuance  of  said  dendse,  and  of  every  renewal 
thereof,  cut  down  or  fell,,  or  cause  to  be  cut  down  or 
felled,  the  timber  or  trees  then  standing  or  growing 
upon  said  thereby  demised  premises,  or  any  of  them. 
The  lease  oontidned  a  prciiso  to  said  Devereux,  his 
heirs  or  assigns,  on  every  25tii  day  of  Maroh  prior  to 
25th  day  of  March,  1848,  to  lemiMato  the  lease  oh 
giving  twelve  months*  notice,  and  paying  to  the  said 
Redmond  £100,  or  any  less  sum  that  might  have 
been  expended  in  improving  the  lands.    Notice  to  tei^ 
mtrurfe  the  tenancy  was  served  by  said  Selina  Devereu  jc 
on  the  21st  day  of  Mardi,  1846,  but  the  tenant  still 
holds  possession.    The  said  Devereux,  some  years 
since  26th  July,  1800,  phmted  on  said  lands  timber 
trees,  which  are  now  of  considerable  growth,  and  valoe 
of  about  £192.''    Appdhmt  insisted  that  he  had  ful- 
filled the  oonditiotts  m  said  lease  contained ;  and  that  m 
said  observations  Redmond  shonld  have  been  described 
as  tenant  from  year  to  year.    In  this  state  of  facts  the 
lands  were  advertised  to  be  sold  on  the  15  th  July, 
1854,  b  the  town  of  Wexferd.    Five  days  before  the 
sud  intended  sale  sud  L.  W.  Corcoran  brought  before 
Baron  Richards,  the  then  Gluef  Commissioner,  a  private 
offer  of  £210  from  one  R.  W.  Ryan,  which  offer  was 
objected  to  by  appdlant,  and  which  the  sud  Baron 
dedined  to  accept.   On  the  1 5th  July,  1 854,  the  lands 
were  put  up  lor  sale,  and  a  sum  of  £210  was  the 
highest  offer;  but  said  sale  was  never  confirmed. 
Baron  Richards  having  ceased  to  be  Chief  Coromis- 
doner,  said  L.  W.  Corcoran,  on   15th  May,  1858, 
submitted  to  Chief  Commisdoner  Martiey  a  private 
oflfor  for  sdd  lands  for  £210  by  said  R.  W.  Ryan,  in 
trust,  for  Mr.  Corcoran's  said  dient,  John  E.  Red- 
mond, which  private  offer  was,  on  31st  May,  1858, 
accepted,  without  notice  to  the  appellant.    The  peti- 
tion of  appeal  then  alleged  said  sale  to  be  at  a  gross 
nndervalne;  that  were  it  not  for  the  misrepresentations 
the  lands  would  have  brought  £3,000.  No  conveyauce 
of  the  lands  had  ever  been  made  dther  by  the  In- 
cumbered Estates  or  Landed  Estates  Court      On 
the  loth  of  May,  1864,  an  appUcation  was  made 
by  tiie  owner  (the  appdlant)  to  Judge  Dobbs  on 
noticsi  ''Thatthe  said  sale  of  the  31st  May,  1858, 
might  be  set  aslde^  on  the  ground  that  same  was 
irreigular,  and  contrary  to  the  course  and  practice 
of  £e  Court;  and  that  same  being  a  sale  on  a  private 
o£for,  no  notice  thereof  had  been  given  to  the  owner; 
and  that  at  the  time  there  was  a  subsisting  order  for 
the  sale  of  add  lands  by  public  cant  in  the  town  of 
Wexford;  and  on  the  ground  that  said  lands  were  sold 
at  a  gross  nndervdue,  and  also  that  the  rental  might 
be  amended,  and  sud  lands  set  up  and  sold  by  public 
auction,  after  proper  advertisements.''    This  motion 
came  on  to  be  heard  before  Judge  Dobbs  on  the  1 1th 
June,  1864,  whereupon  it  was  ordered  to  be  refused, 
with  costs.    The  petition  then  stated  that  after  the 
learned  Judge  had  made  said  order,  it  was  ascertained 
that  Robert  L.  Kane,  appellant's  then  solicitor,  upon 
whom  it  was  alleged  that  notice  had  been  served  4>f 
said  private  offer,  at  79f  Talbot-Etreet,  had  not  his 
registered  address  in  Tdbot-street  since  the  year 
1864;  4nd  accordingly  an  application  was  made  and 
liberty  granted  to  recondder  add  order  of  1  Itb  June, 
1864;  and  the  motion  coming  on  to  be  heud  on  the 
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27 tb  JQne,  lb64,  it  wm  refosed  with  costs;  and  from 
these  several  orders  the  appeal  was  now  brooght. 

In  answer  to  case  made  by  the  appeUant,  it  was  said 
.  by  James  A.  Wall  and  Patrick  W.  Redmond,  execn- 
tors  of  W.  P.  Hoey,  deceased,  that  thesaid  salein  Wex- 
ford was  not  confirmed,  becanse  the  Chief  Commissioner, 
Baron  Richards,  was  of  opinion  that  the  right  of  re- 
newal of  the  lease  of  26th  Joly,   1800,  was  lost  to 
Redmond;  that  Baron  ]Uchards'  soccessor.  Chief  Com- 
.  misdoaer  Martley,  directed  (the  matter  of  confirmation 
of  the  sale  having  been  before  him  on  motion)  that  the 
opinion  of  counsel  upon  Baron  Richards*  mling  should 
be  taken,  which  was  accordingly  done;  and  said  coon- 
sel,  differing  with  Baron  Richards,  Chief  Commis- 
sioner Martley  was  of  opinion  that  the  right  of 
lenewal  was  not  gone,  and  that  a  Court  of  Equity 
would  confirm  the  granting  of   such  renewal    to 
Redmond;  thereupon  a  notice  of  motion  to  approve 
of  said  private  offer  was  served,  upon  26th  May,  1858, 
npon  R.  L.  Kane,  at  79»  Talbot- street,  aforesaid;  and 
upon  3l8t  May,  1868,  the  said  Chief  Commissioner 
Martley  accepted  said  offer;  and  on  the  faith  of  said 
acceptance  siud  Redmond  had  expended  vast  sums  of 
ftioney  in  improving  said  lands. 

HemphUlt  Q.C.  (with  PoIUb)  appeared  for  the  ap- 
pellants.— Judge  Dobbs  was  clearly  wrong  hi  refusing 
tiie  motions  mwle  in  his  court  to  set  aside  the  sale,  for 
two  reasons:  first,  Miss  Deverenx,  the  owner,  had  no 
notice  whatever  of  the  private  offer,  Mr.  Kane  having 
ceased  to  be  her  solicitor;  and  further,  his  registered 
address  was  not  in  Taibot-street  fbr  four  years  before 
the  motion  which  was  made  before  Baron  Richards, 
and  which  he  refused  to  ent  rtain.      Secondly,  the 
value  of  the  estate  was  grossly  depreciated  by  the  ap- 
pearance on  the  face  of  the  rental  of  a  snbsisthig  te- 
nancy, the  owner  of  the  estote,  Miss  Deverenx,  in- 
sbting  that  no  such  tenancy  subsisted;  and  this  ques- 
tion as  to  the  equities  of  the  parties  does  not  appear 
to  have  been  abjudicated  upon.    If  a  misrepresenta- 
tion of  the  property  had  bean  given,  the  Court  below 
ought  to  have  allowed  the  motion.    Corooran  was  the 
solicitor  for  the  petitioner,  Hoey,  and  he  was  also  the 
Bolicitor  fbr  the  purchaser.    In  Atkina  r.  Jklmege  (12 
Jr.  Eq.  1),  a  sale  was  declared  void  after  sixteen 
years,  on  account  of  the  property  being  depreciated  in 
value,  owing  to  the  negligence  or  design  of  the  solici- 
tor who  had  the  carriage  of  the  sa  e — In  re  Bonaywt^B 
Estate  (13  Ir.  Ch.  444),  it  was  held  that  the  Landed 
Estates  Court  will  set  aside  a  sale  of  an  estate  at  an 
nnder-value  made  to  the  party  having  the  carriage  of 
^e  sale— £«  parU  Bennei  (10  Ves.  380);  CoUs  ▼. 
Trecothick  (9  Ves,  249);  Papham  ▼.  Exham  (10  L 
Ch.  440). 

Bremier^  Q.C.  (with  Owen)  for  the  petitioners.-- 
Everything  was  done  in  the  ordinary  course  of  pro- 
ceeding in  the  Incumbered  Estates  Court,  One  Chief 
Commissioner  confirmed  the  sale^  and  Judge  Dobbs 
in  the  orders  now  appealed  from  followed  Mr.  Mart- 
ley's  decision.  [The  Lord  Chanoelhr  thought  that 
this  estate  ought  not  have  been  sold  with  an  equity 
on  the  face  of  it,] 

Flanagan^  Q.C.  appeared  for  the  purchaser,  Mr. 
Redmond,— Miss  Deverenx  had  notice  thfough  Mr. 
Kane,  her  solicitor;  and  her  laches,  at  all  events,  dis« 
entitle  ber  to  relief  m  a  court  of  equity. 


Tbi  Lord  Chamcblloe  said,  that  without  in  any  man* 
ner  determining  the  question  of  notice,  he  was  of  opi- 
nion that  there  was  sufficient  on  the  fiue  of  the  pro- 
ceedings— ^the  position  of  the  aofidtor,  the  looseness 
of  the  proceedings;  althonc^  he  was  far  firom  saying 
that  any  fraud  was  intended;  still  a  true  representa- 
Uon  of  the  property  was  not  made^  and  therefore  it 
would  be  better  to  set  aside  the  order  of  Judge  Dobba 
and  to  remit  the  matter  back  agun  to  the  Landed  Es- 
tates Court. 

The  Lord  Jdstici  of  Afpxal. — I  am  entirely  of 
the  same  opmion  as  the  Lord  Chancellor.  There  was 
an  equitable  question  involved  in  the  case.  There 
was  a  lease  made  in  1835  for  lives  renewable  forever, 
the  landlord  reserving  certain  rights  thereunder;  and 
it  does  not  appear  that  the  landlord  ever  did  any  act 
relinquishing  those  rights,  and  yet  here  is  an  attempt 
in  1864  to  give  Mr.  Redmond  the  whole  of  this  pro- 
perty discharged  altogether  from  that  equity.  Baron 
Richards  refused  to  confirm  this  private  arrangement. 
I  tliink  Judge  Dobbs  was  wrong,  and  that  the  order 
he  made  ought  not  tc  be  allowed  to  stand.  I  am  of 
opinion,  therefore,  that  this  lady  ought  to  be  put  back 
in  her  orighial  position. 

Order  of  Judge  Dobba  reoereed. 


Court  of  C^ancrrij. 

Bsportod  by  OUw  J.  Bariw,  Bwi..  E«]»  BMti«ter*t-L«m 
MOMTOOIORT  V.  MONTOOMERT.— ^On.  13-16. 

WiOSlank  devie&^lnterpolaium  of  word^^-Mi^ 
iahe  in  deed^Correctknu 

TeakOor,  in  hia  wiU  ddted  \m  Jtms,  1862,  having 
recited  thai  all  hia  eataiea  in  the  ComOiea  of  MecUh 
and  Wertmeaih  were  settled  on  hia  eldeat  son,  ex- 
e^  the  lands  of  BaMn,  and  a  townland  called 
K,  gave,  deviaed,  and  bequeathed  (without  men- 
tioning what  he  ao  gave,  devised,  and  bequeathed) 
to  trustees,  in  trust  for  his  son.  A,  Jf.,  and  he  then 
gave,  devised,  and  bequeathed  to  said  trustees,  in 
trust /or  his  son  A.  S.  M^  the  said  townland  called 
K,,  together  wUh  other  premises  therein  mentioned. 
Held,  that  A.  M.  was  absolutely  entdled  under  said 
devise  to  the  lands  ofBasHn. 

Testator,  bd^  seised  of  the  lands  of  Baskin  in  fee, 
and  also  of  a  life  estate  in  certain  entailed  lands, 
was  en^powered  by  a  settlement  made  t^n  his  mar- 
riage in  1845  to  oharge  the  entailed  estates  with  a 
sum  of  £5,000  for  his  own  use.  By  indenture  of 
mortgage  homing  date  l^ih  January,  1861,  after 
redUng  that  by  her  wUl  his  mother  had  bequeathed 
to  her  son,  B.  B.  M.,  certain  arrears  of  jointure 
(amounting  to  more  than  £5,000)  charged  upon 
tsstatot^s  entailed  estates,  which  estates,  for  the  pur- 
pose of  securing  said  arrears,  he  therOy  charged 
with  a  sum  of  £6,000,  he  accordingly  proceeded 
to  mortgage  same  to  R.  B.  Af.  Among  (he  names 
of  the  townlandaso  mortgaged,  die  name  of  Baskin 
occurred.  Held,  that  Baskin  woe  introduced  by  mia- 
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iake  hdo  ike  deed,  and  that  sana  was  not  charged 
with  the  payment  of  said  mortgage  deU. 
Testator  having  charged  by  mortgage  £5,000  on  his 
said  eniaiied  e^aies,  by  his  above-mentioned  wiU  fur- 
ther charged  **  said  property  according  to  the  power 
given  me,  with  a  sum  of  £1,000  sterling  for  my 
daughter  Jutia,  in  (uUJUtion  to  her  share  of  the  sum 
dkarged  by  my  marriage  settlement,^  Said  mort 
gage  debts  at  testator's  death  were  reduced  to  £4,688, 
whereby  a  sum  of  £311  became  absolutely  dis' 
charged  from  said  mortgage.  Held,  that  as  to  the 
Stan  of  £311,  JuHa  was  absolutely  entitled  thereto. 

Tsis  was  a  cause  petition  prajing  "  that  the  trasts  of 
the  win  of  Alexander  Montgomery  may  be  carried  into 
effect,  and  that  it  may  be  declared  that  apon  the  tnie 
constraction  of  said  will  that  the  petitioner,  Allen 
Montgomery,  is  absolately  entitled  to  the  lands  of 
Baskin ;  and  that  the  true  constraction  of  the  will  of 
the  said  testator  may  be  declared  in  respect  of  the  re- 
aidnary  gift  therein  contained."    The  petition  opened 
by  stating  that  a  settlement  was  execnted  on  the  mar- 
riage of  Alexander  Montgomery  with  Frances  Tisdall, 
dated  20th  Angost,  1845,  whereby,  after  reciting  that 
said   Alexander  Montgomery  was  seised  of  certain 
lands  in  the  counties  of  Meath  and  Westmeath  in  fee- 
nmple,  snbjeet,  among  other  thmgs,  to  an  annuity  or 
jointare  of  £1000,  Irish  currency,  to  Elizabeth  Ma- 
gan,  for  her  life;  and  also  to  an  annuity  of  £1000  per 
annum  to  Anne  Montgomery,  widow,  the  mother  of  said 
Alexander  Montgomery,  for  her  life;  it  was  agreed  that 
the  lands  in  said  settlement  mentioned  should  be  settled 
to  the  uses  and  trusts  of  the  then  intended  marriage, 
and  accordingly  that  said  lands  were  conveyed   to 
tmatees  to  the  use  of  the  first  and  other  sons  of 
aaid   intended   marriage  snccessivelf   in   tail    male. 
*«  Bat  as  to  the  lands  of  Baskin,  it  has  been  agreed 
that  the  same  shall  be  settled  only  for  the  purpose  of 
secormg  to  the  said  Frances  Tisdall  an  annuity,  by 
way  of  jointure,  of  £600  per  annum,  and  that  only 
during  the  joint  lives  of  siud  Fiances  Tisdall,  Elizabeth 
Magsn,and  Anne  Montgomery; "  and  that  immediately 
upon  the  decease  of  any  of  said  three  annuitants  the 
lands  should  enure  unto  and  to  the  use  of  said  Alex- 
andier  Mon^omery,  his  heks  and  assigns,  freed  from 
and  discharged  of  all  the  trusts  of  the  settlement. 
And  said  settlement  gave  a  power  to  said  Alexander 
Montgomery  to  charge  sud  entailed  lands  with  £5000 
for  his  own  use,  and  upon  a  further  trust  to  raise  a 
sum  of  £10,000  for  the  children  Of  the  marriage. 
That  said  intended  marriage  was  solemnized;  and 
there  was  Issue  thereof  Alexander  Shirley  Montgo- 
mery, the  eldest  son,  and  five  younger  children,  Allen 
Montgomery  (petitioner),  Archibald,  Henrietta,  Julia, 
Catherine,  and  Emily.     That  said  Anne  Montgomery, 
previona  to  her  death  ui  18599  bequeathed  a  sum  of 
£5938  10s.  3d.  due  on  foot  of  arrears  of  said  join- 
ture to  her  son,  Robert  B.  Montgomery,  to  whom 
Inr  the  purpose  of  securing  said  sum  so  bequeathed  said 
Alexander  executed  a  mortgage  bearing  date  16th 
January,  1861»  with  interest  at  the  rate  of  five  per 
cent,  per  annum. 

The  petition  then  stated  that  Alexander 'Mont- 
gomery made  his  will  dated  the  19th  of  Jane, 
1662,  and  thereby,  afUr  recitbg  that  under  and  by 


virtue  of  the  settlement  execnted  on  his  marriage  all 
his  property  in  the  counties  of  Meath  and  Westmeath 
was  assigned  to  trustees  upon  certain  trnsts;  and, 
amongst  others,  in  case  he  should  die  without  leaving 
a  son  living  at  the  time  of  his  decease,  or  who  should 
attain  the  age  of  twenty-one  years,  in  trust  for  his 
heirs  and  assigns,  he  devised  and  bequeathed  unto  the 
said  trustees  all  his  real  and  freehold  estates  situate 
in  the  counties  of  Meath  and  Westmeath,  subject  to 
the  payment  of  the  several  incumbrances  which  said 
estates  were  liable  to,  and  which  he  might  charge 
them  with  upon  trust  for  the  use  of  the  said  testator's 
daughters  should  they  or  any  of  them  attain  the  age 
of  twenty-one  years,  or  be  mairied.  with  the  consent 
of  their  mother  should  she  be  living;  and  in  case 
none  of  his  daughters  should  attain  the  age  of  twenty- 
one  years  or  be  married  with  the  consent  of  their  mo- 
ther, should  she  be  living ;  and  In  case  none  of  his 
daughters  should  attain  the  age  of  twenty-one  years 
or  be  married,  upon  trust  for  the  uae  of  the  testator's 
brother,  the  said  Robert  Blackall  Montgomery,  his 
heirs  and  assigns,  *'my  estates  being  settled  on  mv 
eldest  son,  except  the  lands  of  Baskin,  in  the  county 
of  Westmeath,  and  a  townland  called  KilnamuUock,  ia 
the  barony  of  Farbill,  and  county  of  Westmeath,  I 
give,  devise,  and  bequeath*  to  Richard  Ghalloner,  of 
Kingsfort,  and  Archibald  Tisdall,  of  Sunnyside,  Glon- 
tarf,  Esquires,  in  trust  for  my  son,  Allen  Montgomery. 
I  further  charge  said  property,  according  to  the  power 
given  me,  with  a  sum  of  £1000  sterling  for  my 
daughter  Julia  in  addition  to  her  share  of  sum  charged 
by  my  marriage  settlement.  I  leave,  devise,  and  be- 
queath unto  the  said  Richard  Ghalloner  and  Archibald 
Tisdall,  Esquires,  in  trust  for  my  son,  Archibald  Se- 
nior Montgomery,  the  townland  of  KilnamuUock,  in 
the  County  Westmeath,  and  the  houses  and  premises 
belonging  to  me  in  Gi-eat  Britain-street  and  Granby- 
place,  in  the  city  of  Dublin.  1  leave  to  my  dear  wife 
the  use  of  all  my  plate  and  fnrnitnre  for  her  life.  And 
as  to  the  rest,  residue,  and  remainder  of  my  property 
that  I  may  die  possessed  of  at  the  time  of  my  death,  I 
leave  to  my  dearest  wife  for  her  own  use.** 

By  the  said  indenture  of  mortgage  it  was  witnessed 
"that  in  pursuanoe  and  part  performance  of  said 
agreement,  he,  the  said  Alexander  Montgomery,  in 
pursuance  and  execution  of  the  power  and  authority 
so  resei*ved  and  given  to  him  in  and  by  the  said  in- 
denture of  settlement  of  the « 20th  day  of  August, 
1845  as  aforesaid,  and  of  every  other  power  and  au- 
thority enabling  him  in  this  behalf,  doth  by  this  deed 
or  instrument  in  writing  by  him  sealed  and  delivered, 
in  the  presence  of  and  attested  by  the  two  credible 
witnesses  whose  names  are  endorsed  hereon  as  wit- 
nesses to  the  execution  hereof,  charge  and  Incumber 
the  messuages,  lands,  tenements,  hereditaments,  and 
premises  herein-after  particularly  mentioned  and  de- 
scribed, and  their  and  every  of  their  appurtenances, 
and  all  and  singular  other  the  lands  and  premises 
comprised  in  the  said  indenture  of  settlement  of  the 
20th  day  of  August,  1845,  with  the  payment  of  said 
sum  of  £5,000  btevling,  to  be  paid  and  payable  on 
the  day  of  the  death  of  the  said  Alexander  Montgo- 
mery, and  not  sooner,  without  his  consent  in  writing, 

*  Here  oocors  the  omiMion. 
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with  interest  at  thrrate  of  five  per  cent  per  annmn 
from  the  daj  of  his  death.  And  this  indenture  fur- 
ther witnesseth  that  for  the  more  effectnally  seeming 
of  the  snm  so  dne  for  arrears  of  the  said  jointare»  he, 
the  said  Alexander  Montgomery,  in  farther  parsaance 
and  by  virtue  of  the  herein-befbre  recited  power  or 
authority,  and  of  evei^  other  power  and  authorUy  en- 
ablmg  him  in  this  behalf,  doth  by  th'is  deed  or  instru- 
oient  in  writing  by  him  sealed  and  delivered  in  the 
presence  of  two  credible  witnesses  as  aforesud,  direct, 
limit,  and  appoint,  AU  That  and  Those  the  town  and 
village  lands  of  Snmmerstown,  the  parcels  of  land 
"ialled  Stncking  Tivem,**  &c.  Then  follows  a  long 
lifit  of  townlands,  among  which  the  name  of  Basl^in 
occurs.  The  peii.ioner  now  asked  the  Court  for  a 
declaration  that  same  was  introduced  among  the  names 
of  other  townlands  by  mistake.  Said  mortgage  hav* 
ingbeeen  reduced  by  a  sum  of  JS311  lOs.,  said  Julia 
Montgomery  asked  for  a  declaration  that  so  far  as 
that  sum  went,  her  legacy  was  absolutely  charged 
on  such  portions  of  £5,000  as  amounted  to  £311 
10s.,  and  that  the  lands  of  Baskin,  which  were  liable 
to  contribute  to  the  payment  of  Anne  Montgomery's 
Jointure  daring  the  time  said  arrears  accumulated, 
should  now  contribute  to  the  payment  of  £688  10s., 
portion  of  said  £1,000  bequeathed  her  by  testator, 
her  father. 

Warren^  Q.G.  (with  Beeves)  appeared  for  the  peti- 
tioner.—-The  testator  has  evidently  omitted  the  name 
of  the  lands  he  wished  to  devise  after  noticing  that 
he  had  power  over  the  lands  of  Baskin,  Eiinamul- 
lock,  and  those  he  devbed  to  trustees  "  in  trust  for 
Allen  Montgomery,'^  without  saying  what  he  devised, 
and  we  now  ask  the  Court  to  supply  the  words  ^'  Bas- 
kin and  Eilnamullock."  It  is  sud  in  1  Jarman  on 
Wills,  3rd  ed.  456,  that  when  it  is  clear  on  the 
face  of  a  will  that  the  testator  has  not  accurately 
or  completely  expressed  his  meaning,  and  it  is  also 
clear  what  are  the  words  he  has  omitted,  these  words 
may  besnpplied-^^&^ott  v.  Middleton  (21  Beav.  143; 
28  L.  J.,  Ch.  110;  7  H.  L.  Cas.  68);  Edmunds  v. 
Waugh  (4  Drew,  275) ;  Newburgh  v.  Newburgh  (5 
Mad.  364);  Doe  v.  Turner  (2  Dowl.  &  By.  398). 
As  to  the  iportgage  of  1861,  the  Court  b  asked  to 
declare  that  although  Baskin  is  included  by  name 
therein,  yet  that  maodfestly  Baskin  was  introdaoed  by 
mistake,  and  therefore  it  ought  not  to  contribute  to 
the  payment  of  the  mortgage  of  £5000. 

ChatterUm^  Q.C.,  with  FaUaner^  were  for  the  re* 
spondent,  Alexander  S.  Montgomery. 

Tarletan  for  Julia  Montgomery* 

Beeves,  in  reply,  cited  Incorporated  Sodtty  v;  jETt- 
chards  (1  Dr.  &  War.  258). 

Jan.  16. — ^The  Lord  Ghakcellob^ — I  entertun 
now  a  more  favorable  view  of  the  case  Jfor  Mr.  War- 
ren's client  than  I  had  done  on  hearing  the  argument 
The  rule  in  such  oases  is,  that  intention  by  necessaxy 
implication  mast  appear  in  order  to  enable  the  Court 
to  supply  a  blank  in  a  will,  as  it  was  laid  down  that 
pai-ol  evidence  was  not  sufficient  for  this.— ^(ImtiiMfo 
V.  Waugh  (4  Drew,  2T6);  HiKt.  Mitt  (12  L  Eq. 
]  07).  Lord  Say  ^  Seals'  case  (10  Mod.  40)  was  a 
case  CD  trial  at  bar,  where  the  Court  held  a  deed  of 
bargain  and  sale  j;ood»  though  the  name  of  Lord 
Say,    th«    grantor^  was    omitted;    and    the   Court 


I  there  said,  aeoording  to  the  common  rules  of  indentorefc 
^The  words  of  the  deeds  are  the  words  of  all  the  par- 
ties. But  Lord  Say  is  a  party,  and  therefore  he 
!  granted."  So  in  the  case  I  have  just  mentioned,  HUl 
V.  MiU,  Sir  George  Hill,  although  in  the  woids  of 
the  conveyance  his  name  was  not  used,  was  held  to 
be  a  party  to  the  deed.  In  this  case  the  testator, 
after  mentioning  that  two  denominations  of  his  pro- 
perty, Baskin  and  Kiluamullock,  were  not  induded  in 
the  trusts  of  his  marriage  settlement,  proceeded  to  make 
a  blank  devise  to  the  trustees  mentioned  in  the  will 
in  trust  for  his  son  Allen,  the  petitioner;  and  then 
after  the  omission,  a  bequest  to  his  daughter  JnHa, 
which  I  shall  pass  over  for  the  present,  but  to  wluch  I 
shall  afterwards  return  to,  as  a  very  important  question 
arose  upon  it.  The  testator  proceeded  to  devise  the 
property  of  Eilnamnllock  to  tiie  same  trustees  in  tmst 
for  testator's  son,  and  then  devised  and  bequeathed 
all  the  residue  of  his  property  to  his  wife,  Fraaoes 
Montgomery.  Now,  although  the  residuary  devise 
would,  in  a  strietiy  technical  point  of  view  indnde  the 
lands  of  Baskin,  yet  what  was  popularly  meant  by  a 
reddue  was  all  the  property  not  before  mentioned; 
and  therefore,  Baskin  having  been  already  mentioned 
by  the  testator,  would  not  be  induded  in  ^e  residuaiy 
devise  to  the  wife.  It  was  dear,  upon  the  &ce  of  the 
will,  that  the  testator  had  used  the  word  "  residue"  in  a 
popular  and  not  in  a  strietiy  technical  sense,  and  did 
not  intend  to  mdude  in  it  the  lands  of  Baskin.  There 
was,  in  fact,  a  manifest  intention  to  give  one  of  the 
two  properties  mentioned  to  Allen ;  and  as  the  testa- 
tor had  actually  given  the  other  property  to  his  son,  A. 
S.  Montgomery,  it  followed  that  he  must  have  mtended 
to  give  Baskin  to  his  son  Allen.  Under  these  drcom- 
stances,  therefore,  although  the  facts  of  the  case 
have  not  been  argued  at  much  length,  that  is  to  say, 
not  in  a  contentious  manner,  which  had  caused  me  to 
feel  some  hesitation,  I  shall  make  a  decree  that  the 
blank  in  the  will  shall  be  filled  up  by  inserting  therein 
the  words  "  the  hinds  of  Baskin,"  and  that  the  peti- 
tioner, Allen,  was,  under  the  will,  entitied  to  an  estate 
in  fee  therein,  in  which  view  I  am  supported  by  the 
decision  in  the  case  of  Edmunds  v.  Waugh  (4  Drew, 
275).  There  the  testator,  after  certun  bequests,  and, 
among  others,  after;  making  a  provision  for  Henry  An- 
thony Slade,  went  on  thus^*' And  whereas  In  the  likely 
event  of  the  decease  of  Henry  Anthony  Slade  without 
leaving  lawful  issue  who  shall  then  have  attained  the 
age  of  twenty-one  years,  I  am  desirous  of  making 
some  providon  for  lue  pieeent  wife  in  ease  she  should 
survive  Um,  now  I  do  hereby  direct  my  said  tma- 
tees  and  their  executors,  in  such  last-mentioned  two 
events,  out  of  my  residuary  personal  estate  to  purchase 
and  invest  in  their  names,  or  to  transfer  mto  their 
names  from  my  name,  within  three  months  next  after 
the  happening  of  such  two  events,  and  to  stand  pos- 
sessed of  the  dividends  thereof  in  trust,  to  pay  the 
same  to  said  Maria  Slade  duriog  the  remainder  of  her 
natural  life."  It  will  be  observed  that  no  tmst  sum 
is  here  named,  and  on  this  the  first  question  arose— 
whether  the  blank  could  be  supplied.  The  will  thea 
contained  a  bequest  of  £1000  on  trust,  and  £5000 
on  trusts,  and  another  bequest  on  trusts  in  which  no 
sum  was  mentioned;  but  the  language  was  conti- 
nuous, and  no  blank  was  left,  and  in  the  end  of 
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the  will  there  was  power  to  invest  the  said  snm 
of  jgSOOO  and  the  said  two  sums  of  £1000;  and 
It  was  there  held  that  the  latter  clause  was  evi- 
denoa  that  die  testator  intended  a  beqnest  of  £1000 
ia  the  bequest  in  which  no  snm  was  named. 
^Vith  respect  to  the  other  question,  to  which  I  have 
aheady  referred,  and  which  was  also  a  cnrious  qnes- 
tion,  and  one  of  condderable  difficnlty — namely,  what 
was  the  efieet  of  the  beqnest  to  Jnlia  Montgomery, 
and  ooft  of  what  fnnd  (if  any)  she  was  to  be  paid — 
it  appeared  that  the  position  in  which  the  testator 
stood  at  the  time  of  the  execution  of  the  deed  of  1861 
was  this  :-^By  the  marriage  settlement  of  the  testator, 
exeeated  in  1845,  a  power  had  been  given  him  of 
charing  eertaia  lands  with  a  sum  of  £5,000  for  his 
own  benefit.  In  this  settlement  the  lands  of  Baskiu, 
together  with  other  lands  which  may  be  called  the 
settled  estates,  were  comprised;  bat  it  was  clear  that 
Baskin  had  been  introduced  for  a  certain  purpose 
only,  namely,  for  the  purpose  of  better  securing  the 
jointure  of  £600  a-year  given  by  the  settlement  to 
Franoes,  the  intended  wife  of  the  testator,  and  that 
only  for  a  limited  period — namely,  during  the  joint 
lives  of  thiw  persons  mentioned  in  the  settlement; 
therefore,  whetlier  the  lands  were  at  any  time  subject 
to  the  poww  of  charging  £5,000  or  not  (and  I  am 
rather  inclined  to  think  they  were  not),  they  undoubt- 
edly ceaaed  to  be  subject,  supposing  they  ever  had 
h&ea  so,  upon  the  death  of  Anne  Montgomery,  the 
testator'a  mother,  who  was  one  of  three  persona  men- 
tioned in  the  settlemest.  Anne  Montgomery  died  before 
the  exeention  of  the  deed  of  1861.  Accordingly,  at 
that  tioM  Akxaader  waa  the  owner  of  two  different 
sititee  one  was  a  power  whieh  he  had  of  chargnig 
the  settled  estates  with  the  sum  of  £5,000,  and  the 
other  waa  the  estate  of  Baskin,  of  which  he  was  then 
tibe  absolato  owner  in  fee.  Being  then  the  owner  of 
those  two  estates,  he  executes  the  deed  of  1861,  the 
nature  of  which  was  this — By  her  will  Anne  Mont- 
gomety,  the  testotor's  mother,  had  bequeathed  to  her 
son,  Robert  B.  Montgomery,  a  snm  of  money  which 
at  the  tinae  of  the  death  was  due  to  her  from  the  tes- 
tator as  the  arrears  of  her  jmnture;  but  had  at  the 
same  time  directed  that  Robert  was  to  accept  payment 
of  It  by  instalmeats  of  £250  every  half  year  until  the 
whole  shoold  he  paid.  In  order,  therefore,  to  secure 
to  Robert  the  sum  then  becommg  due  upon  foot  of 
those  antuuB,  which  then  amounted  to  more  than 
£5,000,  the  testator  first  created  this  charge  upon 
the  settled  estates,  exclusively  of  the  lands  of  Baikio, 
and  then  proceeded  to  mortgage  this  charge  thus 
created,  togetiier  with  the  lands  of  Baskin,  to  Robert 
&  Moot^mery,  to  secure  £5,000.  It  is  clear  that  the 
resl  Intention  of  the  testator  by  the  deed  of  1861,  as 
appeared  by  the  recitals,  was  only  to  charge  the  settied 
estatea  porsnant  to  the  power  conferred  by  the  settle- 
Mat^  1845,  and  that  Baskin  had  been  introduced 
mto  this  deed  by  mutake.  So  far,  therefore,  as  the 
settled  estates  are  concerned,  it  would  plainly  be  a 
mi^ake  to  make  Baskin  contributo  at  all  towards  the 
Foment  of  thb  sum  of  £5,000,  to  the  whole  of  which 
■DB  the  settied  estates  are  dearly  lUble.  Having 
tiien  created  this  charge,  and  having  dealt  with  it  as 
•Irsady  stated,  the  testator  by  his  will  makes  tiiis  dis- 
position—••I  farther  charge  said  lands,''  Ac    As  if 


forgetting  all  that  had  been  done,  he  proceeded  to 
charge  the  settled  estates  with  a  sum  of  £1,000  for 
his  daughter  Julia.  Now  if  the  testator,  at  the  time 
he  ma^e  his  will,  had  finally  disposed  of  the 
charge  of  £5,000,  the  disposition  to  Julia — whieh 
clearly  was  a  disposition  of  a  part  of  this  charge- 
would  have  been  nugatory;  but  the  testator  had  not 
finally  disposed  of  this  charge:  so  far  from  it,  he  had 
the  absolute  dominion  of  the  whole  of  said  charge  of 
£5,000,  subject  only  to  the  mortgage  to  Robert  So 
far  as  Robert,  the  mortgagee,  was  concerned,  whether 
Baskin  was  included  in  the  deed  of  1861  by  mistake 
or  not,  he  had  a  right  to  resort  either  to  the  settied 
estates  or  to  Baskin;  and  the  question  was,  had 
Julia  a  right  to  call  upon  Robert  to  marshal  his  secu- 
rities in  her  favour,  so  as  to  discharge  from  his  mort- 
gage so  much  of  the  charge  of  £5,000  as  would  be 
necessary  to  enable  her  to  be  paid  her  £1,000?  It 
appeared  at  the  time  of  the  testator's  death  that  Ro- 
bert's claim  under  the  deed  of  1861  had  been  redaced 
to  a  sum  of  about  £4,688,  whereby  a  sum  of  about 
£311  had  been  discharged  from  Robert's  mortgage, 
and  to  this  sum  under  the  will  Julia  was  clearly  en- 
titled. But  how  was  Jnlia  to  be  paid  the  remainder 
of  the  £1,000?  This  must  be  made  up  by  Baskin. 
Therefore  I  am  of  opinion  that  the  effect  of  the  bequest 
to  Julia  was  to  give  her  a  snm  of  £1,000,  portioi^  of 
the  charge  of  £5,000,  exonerated  from  Robertas 
mortgage  of  Baskin,  to  the  extent  of  the  difference 
between  the  snm  by  which  Robert's  claim  for  £5.000 
had  been  diminished  and  £1,000. 

The  Court  made  the  following  order:— «<*  His  Lord- 
ship doth  declare  that,  according  to  the  true  constrnc- 
tioa  of  the  will,  the  petitioner,  Allen  Montgomery,  is 
absolatoly  eatitied  to  the  lands  of  Baskin;  counsel 
for  the  petitioner  In  open  court  undertakkg  to  pay  the 
sum  of  £688  10s.,  the  residue  of  the  snm  of  £1,000, 
with  interest  at  the  rate  of  5  per  cent,  from  the  death 
of  Alexander  Montgomery  to  the  day  of  the  payment 
thereof  in  satisfaction  of  the  equitable  claims  for  con- 
tribution against  the  lands  of  Baskin,  in  respect  of 
her  legacy  of  £1,000,  in  said  will  bequeathed  to  Julia 
Montgomeiy.  And  his  Lordship  doth  declare  that, 
according  to  the  true  construction  of  the  mortgage  of 
16th  January,  186i,  the  said  lands  of  Baskin  were 
not  charged  with  the  pajrment  of  the  mortgage  debt 
of  £5,000  in  said  indenture  mentioned,  or  any  part 
thereof."    Gosto  to  all  parties* 


Surm  V.  CboW&— Jan.  19»  20,  25. 
InjuneHon^lsaae^Term  ^^dwelUnff-houseJ* 

LesiOTf  being  seised  in  fee  oj  certain  lands^  situate 
and  lying  on  both  sides  ofAJmorroad^  in  the  County 
of  Dublin^  by  indenture  bearing  date  the  II th  June^ 
1855,  demised  the  lands  lying  on  the  west  side  of 
said  road  to  J.  ^.,  his  executors^  ^c,  for  a  term 
ofyearSf  and  he  thereby  covenanted  with  the  said 
J.  S»  that  he  the  said  lessor  would  not  ooneert^  or 
permit  or  suffer  to  be  converted^  any  portion  'of  the 
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ground  opposite  to  said  premises  ther^y  demised^ 
or  any  part  thereof^  or  any  dwellinghouse  or 
building  to  he  erected  thereon^^^  for  any  purpose 
whatsoever  J  save  and  except  and  other  than  as  a 
private  dwelling-house  to  he  erected  and  huilt,^^  in 
the  manner  in  lease  provided.  Lessor  subsequently, 
on  1 9th  Junsy  1860,  leased  to  W.  C.  the  lands 
lying  on  the  east  side  of  said  road,  and  opposite  to 
the  premises  demised  to  J.  S.;  forthwith  W.  C, 
having  built  a  dweUing-house  on  the  lands  so  leased 
to  him,  proceeded  to  build  stables  on  one  side  of  his 
said  house,  and  opposite  to  and  Jronting  the  said 
premises  of  J.  S.  Upon  application  for  an  in- 
junction to  prevent  the  erection  of  said  stables^  it 
was  Held  (  W,  C  having  notice  oj  the  covenants  in 
the  lease  from  lessor  to  J.  S.)^  that  the  expression 
**  dwelling-house  "  included  stables,  and  that  as  the 
building  of  stables  was  not  provided  against,  by  the 
words  of  the  instrument^  the  injunction  must  be 
refused. 


This  was  a  caase  petition  presented  by  John  Smith 
against  William  Crowe  and  Thomas  Hone,  praying 
*'for  an  order  that  William  Crowe,  his  workmen,  la- 
bourers, and  assistants,  be  restrained  by  the  perpe- 
taal  Inj  auction  of  this  Court,  and  in  the  meantime  by 
the  order  or  injunction  of  this  Hon.  Court,  from  build- 
ing or  erecting,  or  causing  to  be  built  or  erected,  any 
coach-house,  stable,  or  stable-yard,  on  any  part  of  the 
ground  demised  to  him  by  an  indenture  of  lease  bear- 
ing date  the  19th  day  of  Jane,  1860,  fronting  the 
new  road  or  avenue  called  Alma  road  and  the  lots  of 
ground  demised  to  petitioner  by  said  Thomas  Hone  by 
an  indenture  of  lease  bearing  date  11th  June,  1855,  or 
other  than  respectable,  good,  and  substantial  dt^eZ/in^- 
houses,  and  in  the  nature  of  semi-detached  or  single- 
detached  houses,  with  an  opening  of  at  least  twenty 
feet  unbuilt  upon  between  each  building  and  the  ad- 
joining one."    The  petition  staged  that  Mr.  Hone  was 
owner  of  a  portion  of  the  lands  of  Newtown  Byrne, 
opposite  Monntpelier-terrace,  between  Blackrock  and 
Monkstown,  near  this  city.     That  he  got  the  land 
mapped  into  plots  for  the  erection  of  36  houses,  and 
made  a  road,  called  Alma-road,  for  the  accommoda- 
tion of  parties  erecting  houses.     The  petitioner,  it 
was  alleged,  entered  into  an  agreement  to  take  some 
Qf  the  land  for  building,  and  by  a  lease  of  the  11th 
June,  1855,  and  made  between  and  by  Thomas  Hone 
of  the  one  part,  and  John  Smith  (petitioner)  of  the 
other  part,  the  said  Thomas  Hone  thereby  demised  to 
petitioner,  his  executors,  administrators,  and  assigns, 
''All  That  and  Those,  that  part  of  the  land  of  Sea 
PoiQt,  formerly  called  Newtown  Castle  Byrne,  other- 
wise Newtown  on  the  Strand,  situate  on  the  west  side 
of  the  road  or  avenae  called  Alma-road,  lately  made 
by  the  said  Thomas  Hone."    Under  this  lease  Smith 
entered  into  possession  of  the  premises  thereby  de- 
mised, and   said    lei^e    contained  a  covenant    by 
Smith    to    erect    only   detached    or    semi-detached 
houses.     Mr»   Hone    also    agi-eed    that    he    would 
not,  without  Mn  Smith's  consent  in  writing,  build, 
or  permit  to  be  built,  any  house  fronting  this  new 
road  leas  than  twenty  feet  from  the  pathway,  or 
build  on  the  ground  fronting  the  petitioner's  land  any 
buildings  but  detached  or  semi-detached  houses,  with 


openings  of  at  least  twenty  feet  between  each  lot,  &c. 
The  petitioner  erected  houses  on  the  land  he  so  ob- 
tained; and  in  1859  the  respondent  Crowe  proposed  to 
take  the  land  opposite  to  the  petitioner  from  Mr. 
Hone,  and  in  June,  )  860,  he  obtained  a  lease  of  eight 
lots  thereof,  which  lease  did  not  contain  covenants 
simiUr  to  those  entered  into  by  the  petitioner.  It  was 
then  alleged  that  the  respondent  was  preparing  to 
build  stables  opposite  to  the  petitioner's  house,  which 
would  seriously  injure  his  property.  The  case  of  the 
respondent,  Crowe,  was,  that  he  was  only  to  be  bound 
by  the  covenants  in  hb  own  lease,  which  did  not  con- 
tain the  covenants  by  Mr,  Hone  which  were  embo- 
died in  the  petitionei^s  lease:  and  Uiat,  in  fact,oo  in- 
jury was  caused  to  the  petitioner's  property.  The 
principal  question  in  the  case  arose  on  the  constroc- 
tion  of  the  lease  from  the  respondent,  Hone,  to  the 
petitioner,  the  petitioner  insisting  that  upon  the  troe 
reading  of  the  instrament,  Mr  Hone  covenanted  not 
to  permit  any  stables  or  offices  to  be  built  adjoining 
any  houses  which  might  be  built  opposite  to  the  peti- 
tioner, but  merely  good  substantial  dwelling-booses. 
The  case  of  the  respondent.  Hone,  was — ^that  the  in- 
strument was  not  open  to  that  interpretation.  It  ap- 
peared that  Crowe  had  notice  of  the  fact  that  Hone 
had  covenanted  with  Smith,  and  by  those  covenants, 
therefore,  Crowe  was  bound. 

Brewster,  Q.C.,  Berkely,  Q.G-,  and  W.  Smtth, 
were  for  the  petitioner. 

The  Solidtor-Oeneral,  with  Serjeant  SuBivan, 
Warren,  Q.C.,  Owen,  and  Eobertson,  were  for  the 
respondents. 

Jan.  25. — Thi  Lord  Chamgellob.— In  this  case 
the  question  was  on  the  construction  of  the  lease  of 
the  11th  June,  1855,  to  the  petitioner;  Mr.  Crowe, 
who  was  lessee  of  the  premises  on  the  opposite  side  of 
the  road,  and  held  under  lease  from  Hone,  execoted  sub- 
sequently to  the  llthJnne^  1855,  commenced  making 
excavations  opposite  the  petitioner's  house  for  tbe  par- 
pose  of  erecting  stables,  with  a  stable-yard,  indirect  vio- 
lation, as  it  is  pretended,  of  the  covenants  in  the  lease 
of  1855,  and  accordingly  the  petitioner  prays  for  an 
inj  auction  to  restrain  the  respondent  Crowe,  from 
building  those  stables  or  any  houses  other  than  good 
substantial  dwelling-houses  in  the  nature  of  semi-de- 
tached or  single  detached  houses,  with  an  opening  or 
space  of  twenty  feet  between  each  house  or  block  of 
two  houses  and  the  ndghbouring  block.  Now,  I  think 
it  is  certainly  a  Yory  startling  proposition,  looking  to 
the  condition  of  this  property,  to  its  situation,  and  to 
the  general  class  of  persons  in  that  neighbonrbood, 
that  by  the  terms  of  the  covenant  tbe  respondent  is  to 
be  restrained  from  building  stables  or  any  other  offices, 
absolutely  necessary  for  the  enjoyment  of  this  pi^ 
perty.     Well,  the  words  of  the  instrument  must  be 
very  strong  indeed,  very  coercive,  when  the  Coart 
shall  restrain  the  parties  from  building  offices,  without 
which  the  dwelling-houses  would  be  uninhabitable. 
The  words  used  in  the  instrument  must  be  taken  in 
their  ordiniuy  sense,  and  we  must  examine  o^eiy 
word  of  the  instrument.     Now,  what  are  the  facts  ot 
the  case?    On  the  11th  of  June^   1855,  this  lefj 
was  made,  of  "  that  part  of  the  lands  of  Seapow« 
formerly  called  Newtown,   &c;     and   which 
ground  hereby  demised  is  divided  into  ten  lots,  i 


said 


THE  IRISH  JURIST. 


107 


bered  respectively  9,  10,  11,  12,  13,  14,  15,  16,  17, 
18.  To  hold  the  said  lots  or  parcels  of  groond,  and 
all  and  slngolar  other  the  premises  hereby  demised, 
together  also  with  a  certain  right  of  way  anto  the 
said  John  Smith,  his  execators,  administrators,  and 
assigns,  from  the  25th  day  of  March,  1855,  for  and 
daring  and  antil  the  full  end  and  term  of  1000  years 
from  thence  next  ensuing,  and  fnlly  to  be  completed 
and  ended,  yielding  and  paying  therefor  the  yearly 
rent  of  £70  sterling."  The  deed  then  contained 
a  ooTenmnt  that  Smith  "  shall  and  will,  within  two 
years  to  be  computed  from  25th  of  March,  1855, 
bnild,  erect,  and  finish  for  habitation,  or  canse  to  be 
erected  or  finished  for  habitation^  on  some  two  or 
more  of  the  lots  hereby  demised  twcT  good  and  sub- 
stantial dwelling  houses,  of  the  value  of  £600  each 
at  the  least,''  and  that  he  shall  within  six  years,  to  be 
oompated  fh>m  the  said  25th  March,  1855,  build,  erect, 
and  finish  for  habitation  two  further  good  and  sub- 
stantial  dwelling  housegy  of  the  value  of  £500  each  at 
the  least;  and  shall  also  construct  '' good  and  suffi- 
dent  sewers  or  drains  in  the  front  of  said  house  and 
offices^  and  leading  from  the  said  offices  and  huUdinga 
to  the  naain  sewer."  The  deed  then  contained  a  co- 
venant by  siud  Thomas  Hone  that  he,  the  said  Thomas 
Hone,  hisheirs  and  assigns,  shall  and  will  not  without 
the  consent  in  wriiiog  of  the  said  John  Smith,  his  ex- 
ecutors, &c.,  for  that  purpose  had  and  obtained,  build 
or  erect,  or  canse,  permit,  or  suffer  to  be  built  or  erected 
on  any  other  part  of  the  ground  or  premises,  or  any 
part  thereof^  any  house,  or  cottage,  or  cabin,  or  other 
boUding,  save  and  except  the  necessaiy  stables  and 
offices,  and  good  and  substantial  dwelling-houses." 
Then  follows  a  covenant  that  was  much  relied  upon 
by  the  petitioner,  whereby  Hone  covenanted  with 
his  lessee.  Smith,  that  he,  *'  Hone,  would  not  con- 
vert, or  permit,  or  suffer  to  be  converted,  any  portion 
of  the  ground  opposite  the  premises  thereby  demised 
or  any  part  thereof;  or  any  dwelling-house  or  building 
to  be  erected  thereon,  unto  or  for  a  nunnery^  Roman 
Catholic  or  dissenting  chapel,  public  hospital,  or  in- 
firmary, or  mill,  manufactory,  distillery,  brewery, 
shop,  warehouse,  or  for  any  ale  bouse  keepers,*  i&c,  or 
for  any  noisome  or  offensive  trade^  business,  or  pur- 
pose whatsoever,  save  and  except,  and  other  than  as 
A  private  dvotiUng  house^  to  be  erected  and  built  in  the 
manner  herein  provided  for;  nor  do,  cause,  or  wit- 
tingly or  willingly  suffer  to  be  done  any  act  or  thing 
on  the  sud  premises,  or  any  part  thereof,  which  may 
be,  or  grow  to  the  annoyance,  damage,  or  disturbance 
of  the  laid  John  Smith,  his  executors,  admiubtra- 
tors,  or  assigns.  Now,  on  reading  these  cove- 
nants, I  find  nothing  whatever  to  prevent  stables 
being  built.  Hone  was  not  to  allow  the  build- 
ing of  any  of  those  buildings  enumerated,  such  as 
cottages,  cabins,  nunneries,  save  and  except  stables 
and  offices^  and  dwelling-houses.  Now,  it  is  mani- 
fest that  stables  were  necessary  for  the  house;  and  it 
is  dear  that  what  they  meant  to  prevent  being  erected 
was  cottages,  Roman  Catholic  chapels,  ale-houses, 
and  a  long  list  of  trading  houses  therein  enumerated. 
But,  apart  from  the  very  license  to  build  stables  and 
offices,  no  one  reading  this  instrument  can  doubt  but 
that  the  expression  dweUing -houses  did  not  exclude 
the  offices  connected  therewith.    The  meaning  of  the 


word  ''  house  "  includes  stables  attached  thereto.  In 
a  very  late  case.  Eastern  Counties  Company  v.  Afar" 
riage  (9  IL  of  L.  48),  Baron  Braoiwell  says  that  the 
term  **  house  includes  gardens  and  outbuildings."  I 
agree  with  Baron  Bramwell  that  the  word  '^  house  " 
includes  outbuildings,  such  as  stables,  offices ;  and  ac- 
cordingly, without  the  strongest  words,  I  will  not 
hold  that  those  houses  are  to  be  mere  blocks  rising  out 
of  the  ground  without  their  necessary  adjuncts,  such 
as  conservatories,  out- houses,  stables;  and,  surely,  if 
those  adjuncts  were  removed  the  houses  would  be 
quite  uninhabitable,  and  I  repeat  that  I  am  of  opinion 
that  the  word  >*  house ''  includes  all  adjuncts.  This 
injunction  cannot  be  granted.  If  the  parties  intended 
to  exclude  stables;  the  deed  should  have  said  so.  If 
those  stables  annoy  the  petitioner,  Mr.  Smith  can 
have  his  remedy — be  may  have  recourse  to  a  court  of 
law,  I  am  asked  to  modify,  at  all  events,  the  injunc- 
tion. I  can^t  do  so.  I  can't  prevent  the  respondent 
building  his  stables  one  side  of  his  house ;  nor  can  I 
compel  him,  as  I  am  asked,  to  build  them  behind  his 
house. 

Injunction  refused  without  costs. 


Court  of  Common  Jj^Xtw. 

r  Reported  by  J.  Reld  Johnston*  fiiq.,  BarriMtcr^ULBW.J 

Crawford  v.  Lord  Mator,  Aldermen,  and  Bur- 
gesses OF  THE  CrTT  of  Dublin. — Nov,  24,  1863. 

Averment  of  common  nuisance — Setting  aside  de- 
fences. 

To  a  summons  and  plaint  which  complained  of  a  com- 
mon nuisance^  and  proceeded  to  state  in  what  the 
nuisance  consisted^  the  defendants  pleaded  a  plea 
which  admitted  ^  facts  int/ie  summons  andplaintj 
and  denied  that  they  cotistituted  a  nuisa.ice.  On 
application  by  the  pUuntiff^  the  Court  declined  to 
set  aside  the  defence,  but  gave  the  plaintiff  leave  to 
reply  and  demur. 

Macdonoghy  Q.C.  (with  him  Sidney,  Q.C.)  applied  to 
set  aside  the  second  and  third  defences  pleaded  in 
this  case  or  that  the  plaintiff  might  be  at  liberty  to 
reply  and  demur.     The  first  count  of  the  summons 
I  and  plaint  complained  that  before  and  at  the  time  of 
,  the  committing  of  the  grievances  as  hereinafter  men- 
,  tioned  the  defendants,  in  a  certain  common  and  public 
,  highway  situate,  to  wit,  within  the  borough  of  Dublin, 
called,  to  wit,  Westmoreland-street,  then  being  the 
Queen's  common  highway,  and  used  by  her  subjects 
,  to  pass  and  repass  at  all  times  of  the  day  and  night, 
unlawfully  and  injuriously  did  cause  and  procure  to 
be  erected  and  constructed  a  common  nuisance,  that 
is  to  say,  a  certain  structure  or  pile  of  wooden  build- 
ings running  across  said  street,  and  intended  to  roprc' 
sent  the  site  or  position  in  which  it  was  proposed  by 
certain  parties  that  a  certain  bridge,  if  constructed, 
would  cross  the  said  highway,  and  also  did  cause  and 
procure  divers  large  quantities  of  scaffolding  and  tim- 
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ber  to  be  placed  along  and  across  said  highway  for 
the  purpose  of  being  osed  in  the  erection  of  said  struc- 
ture, wherebj  not  onlj  was  the  thoroughfare  greatly 
obstrncted  and  impeded,  to  wit,  for  the  space  of  two 
days,  to  the  common  nuisance  and  danger  of  all  her 
Majesty's  subjects  passing  along  and  through  said 
highway;  but  likewise  by  means  of  the  premises  the 
plaintiff,  while  lawfully  being  and  passing  in  and 
upon  said  highway,  was  crushed  and  struck  down  to 
the  ground  by  a  certain  portion  of  the  timbers 
connected  with  said  scaffolding  hWiag  on  ber. 
The  second  count  was  similar  to  the  first.  The 
first  plea  was  a  traverse.  The  second  plea  was  as 
follows: — And  for  a  further  defence  to  said  first  count 
defendants,  for  the  purposes  of  this  plea  but  not  other- 
wise, admitting  that  they  caused  and  procured  the 
structure  in  said  count  mentioned  to  be  erected  and 
constructed  as  in  sud  count  alleged;  and  that  they 
did  also  cause  and  procure  the  scaffolding  and  timbers 
in  said  count  mentioned  to  be  placed  along  and 
across  said  highway,  whereby  the  said  highway  was 
obstructed  and  impeded,  the  defendants  say  that  the 
erection  and  construction  of  said  structure  was  not, 
nor  was  the  placmg  of  the  said  scaffolding  and  tim- 
bers, nor  was  the  obstructing  and  impeding  in  sud 
count  complained  of,  a  common  nuisance  as  therein 
alleged.  The  thurd  defence  was  as  follows:-  ^nd  for 
a  further  defence  to  said  first  count,  defendants,  for 
the  purposes  of  this  defence  but  not  otherwise,  admit- 
ting not  only  as  in  thd  second  plea  admitted,  but  also 
that  the  erection  and  construction  of  the  structure  in 
first  count,  and  the  pladng  of  the  scaffolding  and  tim- 
bers in  first  connt  mentioned,  and  the  obstructing  and 
impeding  in  said  count  complained  of  was  a  common 
nuisance,  say  that  the  injuries  to  plaintiff  by  said 
count  complidned  of  were  not,  nor  were  any  of  them, 
caused  or  occasioned  by  the  acts  of  the  defendants  in 
said  count  complained  o£  In  the  second  defence 
they  say— -we  cannot  dispute  here  or  before  the  jury 
that  we  wrongfully  erected  this  scaffolding,  and  that 
yon  sustained  injuries  by  the  fitUing  of  the  scaffolding. 
Having  admitted  an  obstruction,  and  having  admitted 
not  only  the  apprehension  of  danger,  but  that  the  acci- 
dent actually  happened,  they  say  they  deny  that  this 
was  a  common  nuisance;  tLs.,  admitting  the  fincts,  they 
ti-averse  the  legal  consequence.  How  can  we  go  to  trial 
upon  the  third  defence  ?  In  Beg.  v.  Train  (3  Fos.  &  Fin. 
22)  Erie,  OJ., says — "No  doubt,  most  persons  would 
pass  along  the  road  without  sustaining  any  accident; 
but  if  the  proportion  were  proved  to  be  99  out  of  100 
passengers  passing  without  acddent  it  would  make  no 
difference  as  to  the  legal  right  of  the  hundredth  pas- 
senger to  complain  of  the  nuisance." — Beg.  v.  Eiec- 
trie  Telegraph  Company  (3  Fos.  &  Finl.  73).  [^Mo- 
fioAan,  G. J. — I  always  thought  that  the  question  of  a 
nuisance  was  for  the  jury,  the  judge  directing  them 
what  in  point  of  law  constituted  a  nuisance.]  [6%m- 
^n^  J, — Could  the  defendants,  demur  to  your  plaint 
on  the  ground  that  the  facts  set  out  by  you  do 
not  amount  to  a  nuisance?]  They  could;  but  in- 
stead of  that  have  pleaded  traversing  the  nuisance. 
This  plea  virtually  sends  an  issue  of  law  to  the  jury. 

tCArMttan,  J. — Is  it  not  possible  that  they  might 
ring  fbrward  other  fiicts  under  that  traverse  which, 
taken  togetheri  would  show  there  was  no  nuisance?] 


But  under  the  C.  L.  P.  Act,  in  cases  of  tort  some  ma- 
terial fact  must  be  traversed*  This  is  a  general  is6oa. 
They  should  set  out  these  &cts,  which  would  show  it 
was  not  a  nuisance.  But  what  hct  could  modify  or 
alter  what  is  alleged  here?  It  is  the  character  given 
to  the  fact  which  is  traversed. 

^orry^  Q.G.,  and  Po/Zm,  contra — ^The  noUoe 
should  have  pointed  out  what  is  objected  to.  That 
is  the  rule  in  the  Court  of  Exchequer.  If  the  plain- 
tiff will  strike  out  the  averment  in  the  plaint  that 
this  is  a  common  nuisance,  we  will  strike  out  the  tra- 
verse of  it.  The  count  is  framed  here  as  for  a  com- 
mon nuisance.  We  are,  therefore,  entitled  to  take 
issue  upon  that.  It  is  said  the  Act  of  Parliament  re- 
quires us  to  plead  fwcta\  but  if  the  plaint  contains  an 
averment,  our  defence  is  not  to  spread  out  a  number 
of  facts,  but  to  traverse  the  averment.  It  was  asked 
conld  we  demur?  We  could  not,  because  there  ia 
an  averment  of  fact;  and  if  we  demur  we  admit  that. 
We  have  a  right  to  traverse  the  fact  of  a  nuisance. 
There  is  a  count  here  which  will  fairly  test  this.  It 
was  in  consequence  of  the  negligence  in  putUng  up 
this,  and  not  in  consequence  of  the  thing  itself,  that 
the  accident  occurred.  [^Keogh,  J. — Suppose  the  ob- 
struction and  the  danger  both  proved,  would  that 
prove  there  was  a  nuisance?  Is  it  seriously  contended 
that  this  which  we  saw  was  not  an  obstruction  and 
was  not  dangerous?]  If  the  allegation  in  the  plea 
be  bad  let  it  be  demurred  to.  [Manahan^  G  J. — ^The 
question  is  nuisance  or  not  nuisance?  is  not  that  a 
matter  of  fact  Uke  libel  or  not  libel?]  In  Beg.  v. 
Train,  Erie,  C.  J.  charged  that  if  the  tramways  were 
a  source  of  inconvenience  they  were  a  nuisance.  Here 
the  jury  may  be  charged  in  that  way.  The  averment 
in  the  plaint  was  either  necessary  or  not  [^ChrisHan^ 
J. — The  gist  of  the  plamt  is  an  averment  of  ndsance, 
ie.  a  mixed  averment  of  law  and  fact]  Four  mate- 
rial facts  must  be  proved.  There  must  be  an  overt 
act  It  must  be  an  act  of  the  defendants.  That 
must  be  a  public  nuisance.  The  injury  must  be  per 
quod.  Nuisance  is  a  question  for  the  jury. — Hole  v. 
Sittmgboume  4r  Sheemeee  Baihoay  Co.  (6  H.  &  N, 
488).  Beg.  v.  Electric  Telegraph  Co.  (31  L.J.,  N.S. 
Mag.  Gas.  166)  lays  down  that  **a  permanent  ob- 
Btmction  erected  upon  a  highway  without  lawful 
authority,  and  which  renders  the  way  less  commo- 
dious than  before  to  the  public,  is  an  unlawful  act  and 
a  public  nuisance  at  common  law."  It  must  be  per- 
manent And  in  Beg.  v.  Train  it  is  laid  down  that 
it  must  be  of  a  material  degree.  The  plaintiff  has 
not  served  a  notice  of  trial;  and  if  bad  thb  can  be 
demurred  to.  Will  the  Court  deprive  us  of  the  op- 
portunity of  rising  this  question  of  law,  that  if  these 
facts  be  so  there  was  not  a  nuisance?  As  to.  the 
third  defence,  we  admit  all  the  three  eldmonts  and 
traverse  the  fourth,  the  per  quod.  The  plaintiff  says 
in  the  count  to  which  this  is  pleaded,  "  whereby  not 
only  was  the  thoroughfare  impeded,  to  wit,  for  the 
space  of  two  days,  to  the  common  danger  of  all  her 
Majesty's  subjects,  but  likewise  the  plaintifl^  while 
lawfully  passing,  was  struck  down  and  crushed  to  the 
ground."  It  is  not  an  allegation  that  this  was  a  nui- 
sance, and  that  thereby  the  plaintiff  was  injured,  but 
that  they  were  the  acts  of  the  defendants,  **  the  pre- 
mises **  being  the  very  things  before  said  to  be  done 
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hy  08.  We  wilt  denmr  if  the  word  <*  whereby  ^  be 
•tnKk  oat  of  the  plaint.— J^fu  ▼.  Sheffield  Oaa  Co. 
(2  EL  dk  BL  767).  We  want  to  traverse  the  special 
dauMge^  Has  tihe  other  side  suggested  any  other 
node  of  doing  this?  Suppose  a  malidons  per- 
vm  looeeoed  one  of  the  'beams  when  this  lady  was 


Siehey^  Q.G.,  in  reply. — ^We  undertake  by  these 
idetdinga  to  prove  this  was  a  oomraon  nuisance.  The 
first  count  states  in  detail  the  overt  acts  of  the  defen- 
dants. The  defendants,  in  their  plea,  admit  they  did 
everythiog  we  allege  from  beginning  to  end;  bnt  they 
say  it  was  not  a  common  nuisance.  If  left  so  at  the 
trial  tlie  JQiy  woald  have  only  a  question  of  law.  [Jlfo- 
notoi,  oil. — Is  not  nuisance  a  question  of  degree? 
Would  any  obstruction,  however  small,  be  a  nuisance? 
I  met  with  acaee  lately  which  said  that  it  was  a  question 
of  degree.  Is  it  not  for  the  judge  to  tell  the  jury  what 
would  coBsftitate  a  nuisance?  I  always  thought  it  a 
question  of  (act;  and  I  do  not  see  how  you  are  pre* 
ja&ed  ai  an  by  the  traverse  of  this  being  a  nuisance. 
1  do  not  see  why  they  may  not  do  this,  it  being  an 
essential  porUon  of  your  averment.  It  must  be  as 
Bomed,  on  the  argument  of  your  employing  a  contrac- 
tor, that  this  did  amount  to  a  nuisance.]  Our  notice 
m  m  tiie  alternative  for  leave  to  reply  and  demur.  As 
to  the  third  defence,  all  facts  not  traversed  are  admit- 
ted. The  proposition  of  law  we  desire  to  raise  by 
this  firat  count  is — whereas  the  acts  are  illegal,  the 
defendants  are  responsible  for  all  the  oonsequences 
following.  {^Mwiahan,  GJ. — There  may  be  an  am- 
biguity in  the  third  defence.  Does  it  mean  she  was 
not  injured  at  all?] 

MoMAEAM,  CJ— ^Demnr  and  reply;  the  demurrer 
to  be  argaed  before  the  triaL  The  Gourt  will  have 
ample  jurisdiction  at  the  argument  of  the  demurrer  to 
amend  the  pleadings  if  it  appear  necessary. 

Eule  aocardingljf. 


Crawfokd  9.  TBI  Lord  Mayor,  ALDESMnr,  akd 

BuROBsas  OF  DuBUH.— ^an.  21,  22,  30; 

June  8,  1864. 

[Corah  Mohahan,  C.J.,  Ball  and  Kioqb,  J.  J.] 

PubUe  Nuieance^^LiahiUiy  far  Injuriee, 

To  on  action  agamd  the  dejendante  far  having  caused 
to  be  erected  a  common  nuieance^  and  for  having 
caiued  quatUitiea  of  9ca  folding  to  be  jiaced  (Uong 
the  k^hway^Jor  the  purpose  of  being  used  in  the 
erecting  of  the  nuisance^  and  for  having  caused  a 
machine  called  a  shearlegs  to  be  employed  in  and 
about  the  eaid  erection,  whereby  the  pUdntiff  was 
crushed  and  struck  down^  the  defendants  pleaded 
that  Uicy  ooniracted  with  one  M.  M.  to  erect  the 
structure'  that  M.M.hadihe  entire  eonirol  of  the 
erection — that  the  defendants  did  not  retain  any 
conirol^thai  M.  M.  and  hie  servants  erected  the 
structure  and  placed  the  ecaffolding^  and  did  also 
cause  the  machine  called  a  shearlegs  tobe  employed, 
and  that  the  d^/endante  did  not^  eace  as  qforesaid, 


erect  the  structure  or  scaffolding,  or  cause  the  said 
machine  called  a  shearlegs  to  be  employed,  and  thai 
the  injuries  complained  of  were  occasioned  solely  by 
the  negligence  of  M.  if.  and  hie  servants  in  this^ 
4tc.  Upon  demurrer  by  the  plaintiff— Eeld,  a  bad 
plea.  Ellis  V.  Sheffield  Gas  Co  {2  EL  i  BL  767) 
foBowed. 

The  first  count  of  the  summons  and  plaint  complained 
that  before  and  at  the  time  of  the  committing  of  the 
grievances,  as  hereinafter  mentioned,  they  (the  defen 
dants),  in  a  certam  common  and  public  highway,  situate, 
to  wit,  within  the  borough  of  Dublin,  called,  to  wit,  Weat- 
moreland-street,  then  being  the  Queen^s  common  high- 
way, and  used  by  her  subjects  to  pass  and  repass 
at  all  times  of  the  day  or  night,  unhiwfaHy  and  mju- 
rionsly  did  cause  and  procure  to  be  erected  and  con- 
structed a  common  nuisance,  that  is  to  sa^,  a  cer- 
tain structure,  or  pile  of  wooden  buildhigs,  running 
across  said  street,  and  intended  to  represent  the  site 
or  position  in  which  it  was  proposed  by  certain  par- 
ties that  a  certain  bridge,  if  constructed,  would 
cross  the  said  highway;  and  also  did  cause  and  pro- 
cure divers  large  quantities  of  scaffolding  and  timbers 
to  be  placed  along  and  across  said  highway,  for  the 
purpose  of  being  used  in  the  erecting  of  said  structure, 
whereby  not  only  was  the  thoroughfare  in  said  street 
greatly  obstructed  and  impeded — to  wit,  for  the  space 
of  two  days,  to  the  common  nuisance  and  danger  of 
all  her  Majesty's  subjects  passing  along  and  through 
said  highway,  but  likewise  by  means  of  the  premises, 
the  plaintiff,  while  lawfully  being  and  passing  in  and 
upon  said  highway,  was  crushed  and  struck  down  to 
the  ground  by  a  certain  portion  of  the  timbers  con- 
nected with  said  scaffolding  or  structure  suddenly 
falling  upon  hor  (the  plaintiff).  The  secqnd  count 
complained  that  the  defendants  erected,  or  caused 
and  procured  to  be  erected  and  constructed  across  the 
public  highway  and  street,  called  and  situate  as  in 
the  first  paragraph  mentioned,  and  for  the  purposes 
therein  aliso  mentioned,  a  certain  structure  and  scaf- 
folding, as  in  the  said  first  paragraph  also  mentioned, 
so  as  to  obstruct  said  thoroughfiire  and  be  a  common 
nuisance,  whereby  the  plaintifl^  while  lawfully  being 
and  passing  along  said  thoroughfare,  was  crashed  and 
struck  down  to  the  ground  by  a  certain  portion  of 
the  timbers  connected  with  sidid  scaffolduig  suddenly 
falling  upon  the  said  plaintiff  with  great  violence.  The 
fourth  defence  which  was  pleaded  to  each  of  these 
counts  was  as  follows: — The  defendants  say  that 
under  and  by  virtue  of  the  statutory  provisions  in  such 
case  made  and  provided,  the  entire  control  and  ma< 
nagement  of  the  streets,  thoroughfares,  and  highways 
within  the  city  and  borough,  in  said  counts  respectively 
mentioned,  were  and  are  vested  in  the  defendants,  who 
under  said  provisions  were  authorised  and  empowered 
to  do  the  acts  in  said  counts  respectively  complained 
o^^and  that  said  acts  were  done  by  them  in  exercise 
and  by  virtue  of  the  powers  conferred  on  them  by  the 
statutory  provisions  in  such  case  made  and  provided. 
The  fifth  defence,  which  was  pleaded  as  a  separate  and 
distinct  defence  to  each  of  the  counts,  alleged  that 
before  the  committing  of  the  acts,  or  any  of  them  in 
said  counts  compUdned  of,  the  defendants  contracted 
wHh  ottO  Michael  M^ade  (then  being  a  wellskilled» 
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q«alified  and  proper  person  for  that  purpose)  to  erect  and 
coDstmct  for  the  defendants  the  said  structnre  said 
ooonta  mentioned,  over  the  highway  in  said  counts 
also  mentioned;  and  under  such  contract  the  said 
Michael  Meade  had  the  entire  and  sole  control,  ma- 
nagement and  superintendence  of  the  construction  and 
erection  of  such  structure,  and  of  all  matters  necessary 
for  the  purpose  of  erecting  the  same;  and  the  de 
fendants  nnder  said  contract  did  not  retain  nor  had 
any  control,  management,  or  superintendence  thereof; 
and  that  the  said  Michael  Meade  and  his  servants 
erected  and  constructed  the  said  structure,  and  for 
the  purpose  of  such  erection  and  construction  erected 
and  constructed  the  scaffolding  in  said  counts  men- 
tioned, and  placed  such  scaffolding  and  the  timbers 
in  said  first  count  mentioned  along  and  across  the 
said  highway;  and  that  the  defendants  did  not,  in 
fact,  exercise  any  control,  management,  or  superin- 
tendence over  the  erection  or  construction  of  said 
structure  or  scaffolding,  or  over  the  placing  of  such 
scaffolding  or  timbers  along  or  across  the  said  high- 
way, and  did  not,  save  as  aforesaid,  erect  or  construct 
the  said  structure,  or  said  scaffolding,  or  cause  or 
procure  same  to  be  erected  or  constructed,  nor,  save 
as  aforesaid,  place,  or  cause,  or  procure  the  said  scaf- 
folding, or  the  timbers  in  said  first  count  mentioned  to 
be  placed  along  or  across  the  highway,  as  in  said 
counts  respectively  alleged;  and  defendants  say  that 
the  injuries  complained  of  in  the  first  and  second 
counts  were  not,  nor  were  any  of  them,  occasioned  by 
the  erection  or  construction  of  the  said  structure,  or 
the  erection  or  construction  of  said  scaffolding,  or  by 
the  placing  of  the  said  scaffolding  or  timbers  along  or 
across  said  highway;  but  that  said  injuries  and  each 
of  them  were  occasioned  solely  by  the  said  Michael 
Meade  and  his  servants  negligently  permitting  a  cer- 
tun  portion  of  the  timbers  employed  In  such  erection 
or  construction  to  fall  upon  the  plaintiff;  and  but  for 
such  negligence  such  injuries  would  not  nor  would 
any  of  them  have  been  occasioned.  The  plaintiff  de- 
murred to  the  fourth  defence  on  the  following  ground: 
— That  the  defendants  were  not  authorised  by  any 
statute  law  in  doing  the  acts  complained  of.  The 
plaintiff  also  demurred  to  the  fifth  defence  on  the  fol- 
lowing grounds  :^For  that  the  defendants  thereby 
admitting  that  they  caused  or  procured  the  erection  of 
the  scaffolding  in  the  said  first  and  second  counts  men* 
tioned,  and  the  placing  of  the  said  scaffolding  and 
timbers  along  and  across  the  said  highway,  so  as  to  be 
a  common  nuisance,  furnish  no  answer  to  the  action 
by  alleging  that  the  injuries  resulted  from  the  negli- 
gence of  their  contractor's  servants,  inasmuch  as  per- 
sons who  employ  a  contractor  to  erect  a  common 
nui  ance  are  answerable  for  the  negligence  of  such 
contractor's  servants  whilst  engaged  in  such  a  work; 
and  for  that  under  the  circumstances  in  the  said  fifth 
defence  detailed  the  maxim  respondeat  superior 
applies  and  makes  the  defendants  liable  for  the  negti- 
geuce  of  the  said  Michael  Meade's  workmen;  For  that 
the  defendants  having  done  wrong  by  causing  the 
erection  of  a  common  nuisance  are  answerable  for  the 
negligence  ot  all  who  participated  with  them  in  snch 
a  wrong,  whilst  such  participators  were  engaged  in 
the  construction  of  said  nuisance;  For  that  the  de- 
fcadftots  having  unlawfully  ordered  or  caused  the  con« 


Btruction  of  a  common  nuisance  are  answerable  for 
the  negligence  of  all  workpoen  employed  in  carrying 
out  such  unlawful  orders,  even  though  such  workmen 
were  employed  by  the  defendants'  contractor. 

Bym^  (with  him  Macdonogh^  Q.C.,  and  Sidn^^ 
Q.C.)  in  support  of  the  demurrer. — As  to  the  fourth 
defence,  I  have  found  no  Act  of  Parliament  which 
would  give  any  color  to  it.  The  Act  which  relates  to 
Dublin  incorporates  about  forty  Acts.  The  substantial 
question  b  upon  the  fifth  defence.  ElUa  v.  Sheffidd 
Gas  Company  (2  £1.  and  Bl.  767).  The  count  in 
this  case  seems  to  be  the  same  with  the  count  in  thai 
case.  The  facts  are  few,  and  appear  to  be  the  same. 
The  case  appears  to  be  qaatuior  pedUnts.  It  never 
was  dbtnrbed.  The  only  ground  open  to  the  other 
side  to  take  is,  that  it  was  against  the  whole  current 
of  previous  decisions.  Although  Busk  v.  Steinman 
(1  Bos.  and  PulL  404)  has  been  questioned,  it  baa 
been  held  to  be  sustained,  on  the  ground  of  there 
being  a  public  nnbanoe.  Eyre,  C.  J.,  throws  oat  a 
strong  observation  on  the  great  inconvenience.  Sup- 
pose that  thb  Corporation  employed  a  man  of  straw^ 
to  erect  a  nubance,  will  it  be  for  them  to  say.  True, 
we  erected  a  nubance,  but  there  intervenes  aeon- 
tractor — Burgess  t.  Gray  (I  0.  B.,  578).  In  Over- 
ton V.  Freeman  (11  G.  B..  867)  the  contract  was  to 
do  a  lawful  act.  In  Feachey  t.  Rowland  (13  C  B., 
182)  Maule,  J.,  says  that  he  b  satbfied  that  the  de- 
cision in  Overton  v.  Freeman  was  right,  but  he  with- 
draws the  reasons  ^ven  in  it,  and,  therefore,  I  cannot 
rely  on  the  reasons  given  in  that  case — Seedie  t. 
London  and  N.  W.  Railway  Co.  (4  Ex.,  244); 
Upton  V.  Townend  (17  G.  B.,  30);  Hole  v.  Sitting^ 
bourne  and  Sheemess  Railway  Co.  (6  H.  and  N., 
488);  Reg.  ▼.  Sheffield  Gas  Co.  (18  Jnr.,  146).  la 
the  Queen  at  the  prosecution  of  The  Stoke  GasCo^v. 
The  Longton  Gas  Co.  (6  Jnr.  N.S.,  601)  the  de- 
fendants were  held  to  be  indictable.  They  were  aa- 
thoriced  to  interfere  for  public  purposes,  but  not  for 
private  purposes.  In  Byrne  ▼.  Wilson^  in  thb  cona- 
tiy  (unreported)^  where  the  omnibus  fell  into  the 
tjanal  at  Portobello,  the  action  was  brought  for  the 
death,  under  Lord  Campbell's  Act.  The  defence  was 
that  the  omnibus  did  fall  in,  but  that  the  party 
would  not  have  died  if  another  party,  over  whom  the 
defendants  had  no  control,  had  not  let  in  the  water. 
rhat  decides  the  point  in  thb  case.  There  was  no 
joinder  there  of  the  two  persons  in  an  act  of  trespass. 
The  defence  was  held  to  be  bad.  Apply  that  to  this 
case.  The  immediate  cause  of  the  death  was  che  act 
of  the  lock-keeper;  but  the  primary  cause  was  the 
negligence  of  the  omnibus  driver.  [^Afonahan^  G.  J. 
— In  the  present  case  the  defence  is  that  the  deibndanta 
employed  Mr.  Meade,  and  that  case  wonld  have  been 
likethisifthedefendantshad  pleaded  they  had  employed 
the  man  to  pull  the  party  out  and  he  let  the  water  in.1 
In  Duncan  t.  Findlater  (6  GL  and  Fin.,  909)  Lord 
Brougham  refers  to  Bush  v.  4SitetiiiiMlii.  [JBoU,  J.— 
In  what  case  b .  it  alleged  that  Bush  r.  Stdnman 
was  overruled?]  None.  Lord  Demnan  speaks  of  it 
in  commendation.  They  were  not  denling  with  a 
nuisance  in  the  case  in  whbh  it  b  slud  that  the  reason 
in  Bush  V.  Steimnan  cannot  be  supported.  [ifonoAofi, 
a  J.— We  would  Mow  ElUs  v.  the  Sheffield  Oas 
Co.,  if  nndbtiognbhable  from  the  present,  luid  leave 
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the  parties  to  appeal]  The  eonnts  allege  that  the 
defeodants  caused  and  procured  the  pablic  naisaDce  to 
be  efeeted;  and  the  defence  states  that  the  Corpora- 
tion employed  a  contractor)  over  whom  they  had  no 
eoBtrol,  and  ends  by  saying  the  injaries  were  occa- 
sioned by  this  eoDtractor^  negligence.  There  is  a 
dass  of  cases  which  show  the  defence  not  to  be  sns- 
tamed  by  this,  assuming  it  was  not  contradicted  by 
the  other  ayermmts  on  the  record.  The  defendants 
wiU  not  be  excused  by  showing  there  was  neglii^nce 
in  a  third  person,  over  whom  they  had  no  control. 
[Jfono^cns  G.  J. — ^The  only  thing  is,  that  it  was  not 
qua  nuisance  it  Injured  the  plaintiff.]  Lynch  r, 
Nurdm  (I  Q.  B.,  29.)  The  defendant  left  his  horse 
and  cart  in  the  street:  a  child  got  up  on  the  cart,  an- 
other child  kd  the  horse  on.  The  defendant  was  held 
to  be  liable,  though  there  was  negligence  in  the  plain- 
tiff. That  case  is  cited  in  Hughes  v.  Mafie  (9  Law 
Times,  513.  [^Monahan,  O*  J. — ^That  ca.«e  seems 
contrary  to  the  last  ease.]  No:  the  thing  fell  upon 
the  two  children.  Hughes  contributed.  If  Abbott 
had  not  t>een  playing  with  Hughes,  Hughes  would 
have  been  responsible.  Byrne  v.  Wilson  also  comes 
within  this  class  of  cases.  Lefroy,  G.  J.,  stated  in 
his  judgment  **  it  was  the  consequential  result  of  the 
defeBdaaf*8  act."  The  defence  stated  that  merely 
bodily  injury  would  have  ensued  if  the  lock-keeper 
had  not  let  in  the  water.  Though  a  matter  be  averred 
in  the  {heading,  yet  the  Court  will  look  at  the  whole 
record,  and  see  if  it  is  contradicted  by  other  averments. 
It  is  said  here  that  this  was  occasioned  solely  by 
Meade*8  negligence.  It  appears  from  the  record  that 
the  primary  occasion  of  the  injuries  was,  as  in  the 
case  io  EL  and  BL,  the  act  of  the  defendants.  The 
detadants  are  answerable,  although  the  secondary 
cause  was  the  hiterference  of  a  thii^  person  using  the 
materials. 

PalUs  (Vith  hhn  Barry,  Q.C.)  in  support  of  the 
defences. — ^The  entire  ground  of  liability  is  this,  that 
an  employer  is  always  liable  for  the  thing  he  ordered. 
Qm  foot  per  aUum^  &c  Where  the  thing  is  lawful 
nothing  can  arise,  except  from  the  nnlawfhl  mode  in 
which  it  18  done;  and  as  the  employer  is  not  liable  for 
the  unlawful  mode,  there  is  no  liability  in  that  class 
of  cases.  Secondly,  if  the  act  be  unlawful,  if  the  con- 
tractor does  the  thing,  the  person  ordering  is  as  much 
liable  as  the  contractor.  The  question  is,  was  the 
thing  that  caused  this  accident  the  thing  ordered  to 
be  done?  IMonahan,  0,  J. — You  admit  that  the 
Corporation  would  be  liable  If  the  accident  was  caused 
by  the  thing  they  ordered?]  Yes.  [ifonoAan,  G.  J.^ 
Soppoae  the  Gorporation  ordered  me  to  erect  a  nui- 
sance across  a  street,  and  Idid  so,  and  killed  a  woman 
m  doing  it,  would  the  Gorporation  be  liable?]  They 
would  not.  The  judgment  in  all  the  cases  dted  upheld 
the  lialnlity,  beonuse  the  thing  was  the  thing  ordered 
to  be  done.  If  a  party  orders  a  Uiwful  thing  to  be 
done,  he  is  not  liable  at  all;  but  if  unlawful,  he  is 
liable,  if  the  act  be  the  act  he  ordered.  We  do  not 
admit  that  the  thing  we  ordered  was  a  nuisance,  but 
we  admit  the  thmg  done  was  a  nuisance.  [Monahany 
C  J. — The  only  dlstmctlon  which,  though  fine-drawn, 
is  mtelligihle,  is  that  the  Gorporation  ordered  the  nui- 
Bsnce  to  be  made,  but  that  it  was  not  its  being  a 
Duisanoe  caiised  the  injuiy,  but  the  negligent  way  it 


was  made.]  The  fif^h  defence  alleges  that  Meade  is 
an  independent  contractor.  [Monahan,  G.  J.— You 
do  not  aver,  if  it  be  material,  that  the  Gorporation 
did  not  adopt  the  work  when  done.]  There  are  two 
distinct  averments  here^-l.  The  injury  was  not  occa- 
sioned by  the  thing  we  ordered,  [^Monahan,  G.  J^— 
Though  that  thing  was  a  complete  nuisance.]  2. 
What  did  cause  the  bijury  was  the  negligence  of 
Meade  and  hb  servants.  IMonnhan,  G.  J. — That  is, 
the  negligence  in  erecting  the  nuisance  you  ordered 
to  be  made.]  In  Ellis  v.  Sheffield  Gas  Co.  the  act 
Erected  to  be  done  was  the  opening  of  a  trench,  and 
the  consequence  was  that  the  plaintiff  fell  on  the 
heap  dug  up  out  of  the  trench.  [^Monahan,  G. J.— How 
do  you  show  they  were  ordered  to  leave  the  stones 
there?]  [Keagh,  J. — ^You  have  passed  over  Lord 
Gampbell's  judgment,  except  a  small  portion  of  it.  It 
seems  made  for  this  casC)  and  has  strong  common  sense.] 
The  case  would  be  the  same  as  this  case  if  a  person 
had  knocked  his  head  against  a  bridge,  or  if  a  horse 
were  fKghtened  and  ran  away.  {jfiTeo^A,  J. — There 
was  no  contract  in  that  case  to  take  tip  rubbish.  Your 
argument  is,  that  if  the  bridge  were  so  low  as  that  a 
party  struck  his  head  against  it,  the  defendants  would 
be  liable;  but  if  a  beam  were  fixed  loosely  and  fell, 
they  would  not.]  {^Monahan^  G.  J. — Is  there  any 
affirmative  decision  for  your  argument?]  None  di- 
rectly. [Keoghj  J. — Everything  necessary  to  support 
the  plaintiff  in  this  case  occurred  in  Ellis  v.  Sheffield 
Oas  Co,  The  act  was  a  nuisance;  then  the  injury 
collaterally  arose.  As  a  part  of  the  thing  not  to  be 
done  at  all,  the  contractor  put  rubbish  on  the  pathway 
and  the  person  fell  against  it.  I  cannot  see  the  dis- 
tinction between  that  case  and  this,  where  the  beam 
fiell  and  injured  the  party.  There  was  this  distinc- 
tion— that  there  the  thing  was  on  the  ground,  here  it 
tumbled  on  the  party.  The  work  in  this  case  wae 
unlawfuL]  No  one  is  responsible  for  collateral  negli- 
gence in  another,  except  where  the  relation  of  master 
and  servant  exists.  The  express  averments  in  the  defence 
distinguish  the  injury  from  the  nuisance,  and  show  it 
to  be  wholly  collateral  and  independent. '  [JfonoAon, 
C.  J. — What  Act  of  Parliament  gave  authority  to 
erect  this?]  12  &  13  Yic,  c.  97,  and  10  &  1 1  Vic.,  c 
34  give  power  to  shut  up  streets  for  repairs,  and  to  make 
fences.  {Keogh,  J. — ^That  is  the  nearest  to  the  probont 
— to  make  fences.]  There  cannot  be  shown  a  specific 
power  to  erect  the  model  of  a  railway.  [Monahan,  G.  J. 
— Show  an  authority  that  if  yon  erect  a  nuisance  under 
an  Act  of  Parliament  you  are  at  liberty  to  plead  law 
and  facts  together  without  tellmg  us  the  facts  which 
justify  it]  The  onlv  case  of  such  a  plea  is  ConnoUy 
V.  Dublin  and  Drogheda  Railway  Co.  (3  Ir.  G.  L.  B., 
255.)  That  plea  under  the  existing  hiw  would  have 
required  all  the  facts  to  be  set  out  authorized  by  the 
Act  of  Parliament.  It  is  a  fortiori  because  that  was 
a  private  act.  The  plea  was  sought  to  be  set  aside 
as  not  tendering  issaes  which  could  be  tried,  and 
Monahan,  G.  J.,  said,  **  We  cannot  set  aside  this  plea; 
if  it  be  not  correct  in  point  of  law,  the  plaintiff's  course 
is  to  demur.**  Broumlow  v.  Metropolitan  Board  of 
Works  (13  G.  B.,  N.  S.,  768.)  ••  Mansgement  of 
all  streets**  entitles  us  to  erect  anything  we  like  across 
the  street,  subject  to  an  indictment.  rMonahan, 
G.  J — To  erect  a  nuisance?]    Yes.    [ieogh,  J^.^ 
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D068  it  Dot  na%  on  70a  to  point  oat  the  Act  which 
jnatified  yon  in  doing  the  thing  complained  of?]  The 
action  should  be  on  the  statute.  If  we  do  the  thing 
negligently  we  are  liable  under  the  statute.  We  may 
do  as  we  like,  subject  to  an  action  being  brought 
against  us.  The  question  will  be  whether  these  Acts 
give  any  power  to  do  what  but  for  them  would  be  a 
nuisance.  [  JfoiiaAan,  0.  J.— If  a  carriage  were  broken 
in  consequence  of  a  nuisance  in  the  street,  I  do  not 
think  that  the  plea  would  be  good  unless 'it  said  that 
in  pursuance  of  the  Act  these  things  were  erected  to 
repair  the  street.]  G.  L.  P.  Act,  1853.  IKeogh, 
J. — It  would  result  in  this,  that  if  an  Act  allows  a 
nuisance,  the  Corporation  can  do  anything  which  is 
not  allowed,  and  the  partj  has  onl}  a  trial  of  an  action, 
and  there  can  be  no  demurrer.]  It  may  come  to  that. 
[AfoftoAofi,  G.  J.— There  are  seyeral  Acts  in  which 
*'  Not  guilty,  by  statute  is  given,  and  the  particular  plea 
b  set  out]  That  is  all  abolished  by  the  G.  L.  P. 
Act,  section  69.  rMonahan^  C/.— How  does  that 
anthoriae  this  plea?]  Under  that  Act  it  is  sufficient 
to  say  that  an  act  complained  of  was  done  in  perform- 
anee  of  a  duty  of  a  magistrate^  suppose,  and  that  no 
notice  had  been  served.  The  only  course  is  to  take 
issue  on  the  plea.  IManahan^  0.  J. — Where  is 
there  any  section  of  any  Act  which  would  authorise 
thb  erection?]  It  is  not  necessary  to  show  any. 
Dublin  Metropolitan  Act,  section  63. 

Maedonogh^  Q.C.,  in  reply.— The  management  of 
the  streets  in  every  section  is  connected  with  the  mode 
and  method  of  the  management.  A  nuisance  b  never 
^perpetrated  where  the  streets  are  broken  up.  Barriers 
and  h'ghts  are  placed  round.  The  Corporation  are  to 
act  pro  bono  pulUco.  Beg.  v.  Train  (2  Best  and 
Smith,  668.)  It  is  said  we  are  to  send  an  issue  to 
the  jury  to  try  if  there  be  an  Act  of  Parliament  which 
justifies  this  nnisance.  In  Connolly  v.  DubUn  and 
Drogheda  BaUway  Co.  this  Court  gave  no  encourage- 
ment to  this  kind  of  pleading.  We  have  taken  the  advice 
in  that  case,  because  we  have  demurred.  The  fourth 
plea  could  not  stand  at  common  kw.  Magistrates 
had  a  right  to  plead  under  a  statute,  but  it  was  only 
where  a  particular  plea  was  introduced  by  the  statute. 
That  was  abolished  by  the  C.  L.  P.  Act  1853.  The  de- 
fendant must  traverse  or  show  facts  In  confession  and 
avoidance.  The  defendants  here  should  show  a  par- 
ticular Act.  With  respect  to  the  fifth  plea,  where  the 
party  averred  the  doing  of  Uwfhl  acts,  and  the  doing 
of  them  negligently — if  the  defendant  pleaded  they 
were  not  done  by  himself  or  his  servant— that  he  had 
contracted,  and  through  the  negUgence  of  a  servant 
of  that  contractor  the  injuries  had  resulted,  the  de- 
fendant could  not  be  made  liable.  But  with  respect 
to  unlawful  acts,  that  doctrine  is  unauthoriaed.  Sup- 
pose that  six  parties  go  out  to  poach,  one  knocks  down 
the  keeper  and  kills  him:  all  are  guilty  of  murder.  In 
trespass,  as  in  treason,  the  two  extremes  of  the  cri- 
minal law  all  are  principals.  There  is  no  statement  in 
this  plaint  that  the  defendants  and  their  servants  did 
this,  but  that  they  did  it,  no  matter  how.  They  all 
committed  a  crime.  Where  any  mischief  arises  from 
the  materials  of  the  nuisance,  they  are  liable.  Suppose 
the  contractor  contracted  under  seal  to  keep  the  nui- 
fanoe  there  for  ten  days*  and  he  kept  it  eleven  days, 
WOQld  it  be  Bud  It  was  the  act  of  the  contractor  vio- 


lating his  contract  by  keeping  it  a  day  longer? 
Rapsan  v.  CvbiU  (9  M.  and  W.,  7l«);  Matthem  v. 
West  London  Watenvorka  Co.  (3  Campbell,  403); 
Knight  v.  Fox  (5  Ex.,  721).  .  The  order  must  be 
lawful,  and  the  relation  of  master  and  servant  must 
not  exist,  and  if  so,  the  party  is  not  responsible. 
[Monahan,  0.  J.— What  is  the  meaning  of  the  wonls 
of  Lord  Campbell  in  Ettii  v.  Sheffield  Gaa  Co.,  ^'and 
in  so  doing?''  Wightman,  J.,  who  tried  the  case^ 
knew  the  facts,  and  if  his  opinion  be  right,  you  must 
have  judgment;  but  there  seems  to  have  been  an  im- 
pression on  the  mind  of  Lord  Campbell  that  this  was 
part  of  the  thing  ordered  to  be  done.] 

Our.  ad».  vuA. 

Jan.  30.— HoKAHAN,  C.  J We  wish  to  tell  th« 

counsel  for  the  parties  that  we  shall  insist  on  their  altering 
their  pleaduigs,  soas  to  tell  what  theymean.  Wecannot 
give  judgment  on  this  demurrer  as  it  stands.  I  need 
not  not  go  into  the  plaint.  The  defence  says  the  in- 
juries were  not,  nor  any  of  them,  caused  by.  Jhe  erec- 
tion of  the  said  structure,  &Cy  but  solely  by  the  siid 
Michael  Meade  and  his  servants  negligently  permitting 
a  portion  of  the  timber  employed  in  snch  erection  and 
construction  to  fall  upon  the  plaintifi;  and  bnt  for  soch 
negligence  such  injuries  would  not  have  been  occa- 
sioned. We  find  it  impossible  to  understand  this,  aod 
if  trying  the  case  at  Nisi  Prins  I  would  not  know  wha 
it  was,  and  would  insist  on  its  being  amended.  We 
want  to  know  was  it  a  portion  of  the  building,  or  of 
the  scafiblding,  or  was  it  a  piece  of  timber  which  wai 
not  attached,  but  which  these  people  were  canyiBg^ 
and  which  fell  on  the  plainti£L 

Eeooh,  J. — '^Erection  or  constmction''  are  tke 
words  used  in  the  pleadings,  $nd  these  are  amixgaoos. 

The  summons  and  plaint  and  the  fifth  defence 
were  accordingly  amended  as  follows: — ^The  first 
count  complained  that  before  and  at  the  tune  of 
the  committing  of  the  grievances  as  heremafter  men- 
tioned they,  the  defendants,  in  a  certidn  common  and 
public  highway,  situate,  to  wit,  within  the  borongh  of 
DubUn,  called,  to  wit,  Westmoreland-street,  then 
being  Uie  Queen's  common  highway,  and  used  by  her 
subjects  to  pass  and  re-pass  at  all  times  of  the  day  or 
night,  unlawfully  and  injuriously  did  cause  and  pro- 
cure to  be  erected  and  constructed  a  common  nuisance, 
that  is  to  say,  a  certain  structure  or  pile  of  wooden 
buildings  running  across  said  street,  and  mtended  to 
represent  the  site  or  position  in  which  it  was  proposed 
by  certain  parties  that  a  certun  bridge,  if  con- 
structed, would  cross  the  said  highway;  and  also  jlid 
cause  and  procure  divers  large  quantities  of  scafiblding 
and  timber  to  be  placed  along  and  across  said  high- 
way for  the  purpose  of  being  used  in  the  erecting  of . 
said  structure;  and  did  altio  cause  a  certain  machine 
called  a  shear-legs  to  be  employed  in  and  about  tbe 
said  erection  of  said  structure  or  nuisance,  that  is  to 
say,  for  the  purpose  of  raising  into  position  pieces  of 
timber  to  be  used  in  relation  to  sud  structure,  where- 
by not  only  was  the  thoroughfare  in  said  street  greatly 
obstructed  and  impeded,  to  wit,  for  the  space  of  two 
days,  to  the  common  nnisance  and  danger  of  all  her 
Majesty's  subjects  passing  along  and  through  said 
highway,  but  likewise  by  means  of  the  premises  tbe 
plaintiff  while  lawfully  being  and  passing  in  and  upon 
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vtd  highway,  was  craithed  and  strnck  down  to  the 
iroood  by  a  certain  portion  of  the  timbers  connected 
with  Bald  scaffolding  or  stmcture  snddenlj  falling  npon 
her,  the  plaintifl^  or  by  the  slipping  from  its  place  of 
the  said  shear-legs  whilst  the  same  was  being  nused 
into  position  at  or  near  the  site  of  said  structure,  or 
whibt  a  piece  of  timber  intended  to  form  part  of  said 
stmcture  was  being  raised  by  means  of  sud  shears 
legs  from  the  ground  to  its  place  in  said  structure. 
Bj  means  of  the  committing  of  the  said  grievances 
she,  the  pUintiff,  not  only  suffered  and  underwent  great 
pam,  and  hw  life  was  thereby  greatly  imperrilled,  but 
ebe  has  been  permanently  injured;  and  she  hath  also 
from  thence  hitherto  been  wholly  unable  to  follow  her 
ordioary  occupation  and  business  as  assistant  in 
MeBsrs.  lindaay's  silk  mercery  establishment,  whereby 
she  was  enabled  to  earn  lai^e  gains;  but  she  will 
also,  by  reason  of  said  injuries  so  sustained  by  her, 
be  Qoabie  again  to  resume  said  business.  And  she 
ksth  also  incurred  divers  large  expenses  in  and  about 
eadeavoarittg  to  be  cnred  of  said  injuries,  and  hath  by 
nsson  of  the  premises  sustahied  damages,  to  wit,  to 
the  amount  of  £3000.  The  fifth  defence  was  as  fol- 
kw8:«-The  defendants  say  that  before  the  commit- 
tbg  of  the  acta,  or  any  of  them,  in  said  count  com- 
phanedof,  the  defendants  contracted  with  one  Michael 
Meade  (then  being  a  well-skilled,  qualified,  and  proper 
person  for  that  pnrpose)  to  erect  and  construct  for  the 
defeodants  the  structure  in  said  count  mentioned  over 
the  highway  in  said  count  also  mentioned;  and  under 
BQch  contract  the  said  Michael  Meade  had  the  entire 
asd  sole  control,  management,  and  superintendence  of 
the  construction  and  erection  of  said  structure,  and  of 
tO  matters  necessary  for  the  pnrpose  of  erecting  the 
stme;  and  the  defendants,  nnder  said  contract,  did 
■ot  retain  nor  had  any  control,  management,  or  sn- 
periatendenoe  thereof;  and  the  said  Michael  Meade 
and  his  servaata  erected  and  constructed  the  said 
structure,  and  for  the  purpose  of  such  erection 
aodconstniction  erected  and  constructed  the  scaffolding 
in  said  count  mentioned,  and  placed  such  scaffolding 
sod  the  timbers  in  said  first  count  mentioned  along 
•nd  across  the  said  highway,  and  did  also  cause  the 
machme  in  siud  count  called  a  shear-legs  to  be  em- 
ptoyed  m  and  about  the  erection  of  said  structure  for 
the  purpose  of  raising  into  position  pieces  of  timber  to 
be  used  in  raktion  to  said  structure;  the  defon- 
dtots  did  not,  in  fact,  exercise  any  control,  manage- 
ment, or  superintendence  over  the  erection  or  con- 
•troctiott  of  said  structure  or  scafibldmg,  or  over  the 
pitdng  of  such  scaffolding  and  timbers  along  or  across 
the  said  highway,  and  did  not,  save  as  aforesaid, 
erect  or  oonstmct  the  said  structure  or  said  seaffold- 
UKg,  or  cause  or  procure  same  to  be  erected  or  con- 
■troeted,  or,  save  as  aforesaid,  place,  or  cause  or  pro- 
one  the  sitid  scaffolding  or  the  timbers  hi  said  first 
comt  mentioned  to  be  pUoed  along  or  across  the 
highway  as  in  said  count  alleged^  or,  save  as  afore- 
said, cause  the  said  machine  odled  a  shear-legs  to  be 
employed  m  or  about  the  erection  of  said  structure. 
Aiid  the  defendants  say  that  the  injuries  complained 
of  in  the  said  first  count  were  not,  nor  were  any  of 
tlMm,  ooeaaoned  by  the  erection  or  construction  of 
laid  structure,  or  l:^  the  erection  or  placing  of  said 
Ka&ldmg  or  timbm  along  or  across  said  highway. 


or  by  the  obstructing  or  impeding  in  smd  count  com- 
plained of;  but  that  said  injuries  and  each  of  them 
were  occasioned  solely,  by  the  negligence  of  the  said 
Michad  Meade  and  his  servants.  In  this,  to  wit» 
that  the  said  Michael  Meade  and  his  servants  negli« 
gently  placed  the  said  machine  called  a  shear-legs  in 
so  insecure  a  manner  that  by  reason  of  such  negli- 
genco  the  said  shear-legs  either  whilst  the  same  was 
bemg  raised  into  position  at  or  near  the  site  of  said 
structure,  or  while  a  piece  of  timber  was  being  raised 
by  the  said  shear-legs  from  the  ground  to  its  place 
in  said  structure,  slipped  from  its  pkce,  and  struck 
the  plaintiff  and  caused  the  injuries  complained 
of,  and  said  injuries  were  not  caused  otherwise 
than  by  such  negligence  of  said  Michael  Meade; 
and  but  for  such  negligence  such  injuries  would  not, 
nor  would  any  of  them,  have  been  occasioned* 

June  8. — Btfme,  in  support  of  the  demurrer.-— 
Overion  v.  Freeman  (1 1  G.B.  867)  excludes  the  case 
of  a  nuisance  from  the  general  rule,  according  to  the 
judgment  of  Cresswell,  J.,  who  says—**  If  the  act 
Would  itself  have  been  a  public  nuisance  of  course  the 
defendants  would  have  been  responsible.*'  No  doubt, 
two  of  the  jndges  threw  out  doubts,  but  both  in  sub^ 
sequent  cases  showed  they  altered  their  views.  In 
Peachey  v.  Rowland  (13  G.B.  185).  Maule,  J^ 
says — *'  If  the  thing  complained  of  could  not  be  done 
otherwise  than  in  an  unlawful  manner,  no  doubt  they 
wonld  be  responsible."  Where  an  employer  employs 
a  person  to  do  what  may  be  lawfully  done,  if  from 
want  of  due  precaution  against  the  danger  an  accident 
follows,  the  employer  remains  responsible.  A  fortiori 
this  applies  to  where  the  act  is  not  lawful,  where 
all  the  probable  consequences  are  mischievous,  llie 
criminal  law  with  reference  to  excess  in  executing 
orders  to  commit  a  crime  applies  to  this. — 3  Hawk.  & 
29.  The  defendants  do  not  allege  that  the  putting  up  of 
the  shear-legs  was  unfit  or  unnecessary.  \Monahany  0. 
J. — They  do  aver  that  though  they  employed  Meade  to 
do  all  these,  that  it  was  not  the  employing  Meade 
but  the  negligence  of  Meade  which  led  to  all  this.] 
Considerations  drawn  from  the  criminal  law,  it  seems 
to  me,  were  what  led  the  Queen's  Bench  in  England 
to  the  conclusion  to  which  they  came  in  Ellis  v. 
SheffiM  Oaa  Co.  (2  EL  &  Bl.  767).  Wightman,  J. 
says — **  But  for  the  direction  to  break  up  the  streets 
the  accident  could  not  have  happened.  I  think  the 
nuisance  was  the  primary  cause  of  the  accident.''  If 
that  be  law,  it  is  undistinguishable  from  the  present 
case.  \Monahan^  0.  J. — One  of  the  difficulties  in  ap- 
plying EUia  V.  The  Sheffield  Oaa  Company  does  not 
apply  in  the  present  case.  When  this  was  formerly 
before  us  it  did  not  distinctly  appear  what  caused  the 
aQpident.  Now  it  does  appear  to  have  been  the  ne- 
gligent construetion  of  the  shear-legs;  but  it  appears 
to  me  now  the  shear-legs  was  erected  by  the  direc- 
tion of  the  corporation.  There  is  no  averment  in  the 
defence  that  Meade  was  not  appointed  to  erect  the 
shear-legs.]  Whether  Erie,  J.'s  dictum  were  well 
founded  or  not,  our  case  falls  within  his  observationsii 
Hole  V.  SUtingboume  and  Sheerneea  Railway  Com- 
pany (6  H.  d^  N.  488).  This  case  is  undistinguish- 
able from  these  two  cases, 

S^'eant  Armstrong  uid  PaOes^  contra. — ^The  allega- 
tion in  the  first  CQunt  is  not  that  we  employed  any  pe|Vi 
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eon,  font  that  we  caased  to  be  erected  a  nnisance,  and 
caased  to  be  erected  a  shear-legs.  We  do  not  aver 
the  emplojment  of  Meade  was  for  no  other  purpose, 
nor  do  we  say  this  was  the  only  purpose.  We  go  on 
to  say  what  Meade  did;  and  that  was,  first,  to  erect 
the  stmctnre,  then  the  scaffolding  mentioned  in  the 
count,  and  thirdly,  he  placed  it  across  the  highway,  and 
fourthly,  he  caused  Che  machine  to  be  employed  for  the 
purpose  of  raising  pieces  of  timber  to  be  used  in  the  con- 
struction of  this  structure.  The  nature  of  the  defence  is 
—  1,  We  employed  Meade  for  specific  purposes.  2. 
He  did  certain  things;  nor,  save  as  aforesaid,  did  we 
cause  the  sud  shear-legs  to  be  erected;  t^«.,  having 
alleged  Meade  employed  the  shear-legs,  we  say  we  did 
not  cause  the  shear  legs  to  be  raised.  [ifonoAafi, 
C.J. — You  do  not  allege  that  it  was  not  necessary.] 
Nor  do  they  allege  in  the  count  that  it  was  necessary. 
We  aver  the  proximate  cause  was  the  negligence.  As 
to  the  criminal  cases  and  the  doctrine  that  the  person 
is  responsible  for  all  the  consequences  of  an  act  di- 
rected to  be  done,  we  are  not  charged  in.  that  way. 
There  is  not  an  averment  that  the  cause  of  the  acci- 
dent was  the  negligence  of  the  contractor.  All  the 
grounds  of  Overton  v.  Freeman  are  in  our  favour. 
Upon  the  averments  in  this  defence  there  is  nothing 
to  show  the  corporation  employed  Meade  to  erect  the 
shear-legs.  We  did  not  interfere  farther  than  to  em- 
ploy Meade;  and  the  injury  did  not  arise  from  doing 
the  thing  we  employed  him  to  do,  but  from  the  in- 
Btmment  Meade  used  in  doing  the  thing.  The  question 
is — whether  on  the  facts  now  before  the  Court  this 
ease  is  not  essentially  distinguishable  from  Ellis  y. 
Sheffield  Oaa  Company.  No  case^oes  to  this:  that 
if  we  employ  a  man  to  erect  a  public  nuisance, 
we  are  responsible  for  the  negligent  use  of  a  tool. 
[^Monahan^  G.J. — It  appears  on  the  pleadings  that  It 
was  fined  on  the  ground.]  Can  it  be  collected  from 
the  plaint  that  the  employment  of  this  tool  was  ne- 
cessarily connected  with  the  structure?  [Jfono^n, 
C.J. — They  charge  that  you  wore  causing  it  to  be 
employed.]  They  say  first  we  caused  a  structure  to 
be  raised,  and  then  we  1also  caused  this  to  be  em- 
ployed. That  second  thing  is  a  different  thing.  It 
Is  the  case  of  a  tool  slipping  out  of  a  workman's 
hands  which  we  never  authorized  him  to  use, 

MacDonogh^  Q.C.  was  not  called  on  to  reply. 

MoNAHAN,  O.J. — We  are  of  opinion  that  this  is  un- 
distingnishable  from  the  case  in  £11.  &  Bl.  There  is 
an  express  charge  of  a  common  nuisance.  It  U 
charged  that  certain  scaffolding  was  caused  to  be 
erected;  that  the  defendants  caused  to  be  erected  this 
fihearlegs,  which  was  for  the  purpose  of  raising 
timber.  They  are  charged  with  causing  these 
things  to  be  done.  The  defence  says  we  employed 
Meade  to  erect  the  bridge.  There  is  no  allegation 
that  the  defendants  did  not  employ  him  to  erect  the 
shear-legs.  We  think  the  case  comes  not  merely 
within  the  reasons  of  Lord  Campbell,  but  even  within 
those  of  Erie,  J.,  whose  judgment  it  was  that  on  the 
former  state  of  the  pleadings  gave  me  some  doubt  if 
tnis  case  came  within  it.  Mr.  Byrne  has  argued  the 
case  in  a  very  able  way,  and  his  argument  has  re- 
ceived no  answer.    This  demurrer  must  be  allowed. 

CflBiffnaN,  J. — I  do  not  take  any  part  in  the  deci* 
Bion,  because  the  case  was  fully  argued  when  I  was 


not  here.    The  amendments  which  have  been  since 
made  have  been  with  a  view  to  that  argument. 

Judgment  for  Ae  plaintiff > 


ScBma  V.  M'Cann.  Jan.  30,    1864. 

Amendment  of  eummone  and  pbxint, — C  L,  P.  Ad 
1853,  section23\. 

To  a  summons  and  plaint  which  contained  a  count  for 
goods  bargained  and  sold,  the  Courts  on  the  appU- 
cation  of  the  p'aintijf^  allowed  him  to  add  a  count 
for  goods  sold  and  delivered^  giving  the  defendant 
Jour  days  to  plead, 

PaUes  moved  to  amend  the  [summons  and  [rfunt  !o 
this  case,  by  adding  a  count  for  goods  sold  and  de- 
livered. There  is  a  count  for  goods  bargained  and 
sold.  We  have  made  an  affidavit  that  the  deCendant 
cannot  be  misled;  that  be  knows  the  cause  of  action; 
that  the  mistake  was  not  discovered  till  pointed  out 
by  the  counsel  The  action  Is  brought  for  the  price 
of  an  organ.  There  is  no  answer  to  that  affidavit 
The  qnestion  is  if  this  is  to  be  without  prejadioe  to 
the  notice  of  triaL  The  amendment  would  have  been 
made  at  the  trial  if  we  went  to  trial  as  we  are.  The 
section  which  gives  this  power  is  the  same  as  gives  it 
to  a  judge  at  Nisi  Prins. — C.  L.  P.  Act,  1853,  section 
231.  The  Conrt  can  impose  terms  on  ns  as  they 
think  proper.  It  b  the  nicest  question*  whether  m 
count  for  goods  bargained  and  sold,  or  for  goods  sold 
and  delivered,  would  lie.  There  is  a  reoent  decision  in 
the  Conrt  of  Common  Pleas  in  England  to  the  eflfect 
that  a  count  for  goods  bargained  and  sold  would  not 
do.  The  Court  have  the  same  discretion  as  the  jttdge 
at  Nisi  Prins;  and  it  is  possible  a  judge  at  Nisi  Prins 
would  postpone  the  case  for  two  days,  that  the  de- 
fendant might  see  if  he  bad  any  aBswer»  bat  would 
not  change  the  notice  of  trial 

Abraliam  contra. — If  the  consent  had  proposed  to 
us  liberty  to  amend,  subject  to  onr  having  time  to 
plead,  I  would  not  have  objected;  bat  the  condition 
attached  was  that  it  should  be  without  prejadioe  to 
the  notice  of  trial  This  is  not  a  clerical  error.  The 
solicitor  should  have  availed  himself  of  the  eounsers 
assistance  sooner.  The  insertion  of  this  new  coant 
makes  a  new  action.  **  Bargained  and  sold "  would 
have  required  a  writing.  We  want  twelve  days  to 
plead. 

MoNABAN,  C.  J. — ^Let  Mr.  Palles  add  a  ooant  for 
goods  sold  and  delivered,  and  let  the  defendant  have 
four  days  to  plead — the  caose  to  be  transferred  to  the 
special  jury  list.  The  defendant  is  to  have  the  costs 
of  this  motion* 

Rule  accordingly. 


Maoratu  V,  O^GoRKAN — Jan.  30,  1864. 

Demurrtr'^Summary  Bills  of  Exchange  Act^ 
24  ^  25  Vic,  c.  43. 

It  is  not  competent  to  a  defendant  against  whom  an 
action  has  been  brought  under  the  Summary  Bills 
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ofExdiange  Act^  toJUea  demurrer^  any  more  than 
to  plead  a  defetkCB  of  fact  without  the  leave  of  the 
Court. 

T,  White  moTod  that  the  jadgment  marked  in  this 
case  might  he  set  aside — ^that  the  demnrrer  might  he 
al/owed  to  be  argaed — ^that  the  writ  of  execQtion  and 
fthejodgment  be  withdrawn — or  that  the  Ck>art  direct 
ill  the  proceedings  to  be  stayed.     The  plaintiff  was 
the  indorsee  of  the  bill,  £20  and  2s.  6d.,  and  10s. 
eots  of  attorney's  letter  was  demanded.     The  defen- 
diBt  snd  the  drawer  of  the  bill  went  to  the  office  of 
the  Attorney,  and  tendered  £20  and  the  28.   6d., 
which  he  dedined  to  accept  withont  the  10s,    The 
writ  was  bad,  and  a  demnrrer  was  filed  to  it.     The 
proceedings  were  taken  nnder  the  Summary  Bills  of 
Exchange  Act.    There  was  not  leave  to  defend  ob- 
tained, and  it  was  not  necessary.     The  judgment  was 
markad.    We  got  liberty  to  lodge  the  sum  and  to 
stay  proceedings.     The  plaint  does  not  say  there  was 
iBj  indorsement  by  the  payee.    The  word  '*or*'  in 
the  Bent^ce  **any  appearance  or  defence ''  in  section 
1,  w  the  only  woni  which  would  give  a  color  of  reason 
for  supposing  that  a  demurrer  must  have  leave,  in 
Older  to  be  filed;  but  that  is  a  mistake  In  the  Act: 
itdiould  be  '^and" — it  should  be  **  appearance  and 
defeoce,''  not  **  appearance  or  defence.*'    In  Copdand 
T.  Armttrong  (13  Ir.  C.  L.  Rep.  App.  xlvi.)  it  was 
held  that  the  provisions  of  the  C.  L.  P.  Act  are  in* 
coqnrated  with  ibis  Act    This  is  a  penal  Aet,  taking 
sway  the  common  law  right,  and,  therefore,  is  to  be 
tenstmed  strictly.      Unless  there  be  something  in 
express  terms,  or  by  necessary  implication  taking  away 
the  right,  the  Court  cannot  take  it  away.    A  demurrer 
ud  a  defence  are  in  no  instance  confounded.    The 
terms  legal  and  equitable  defence  are  fully  recognised 
bjtbe  a  L.  P.  Act    The  words  «'  the  defence  and 
replication  and  sabseqnent  pleadings"  in  section  66 
show  matters  in  pais  are  meant      [BaU^  J.^.The 
imimble  speaks  of  «*  frivolous  or  fictitious  defences.'' 
Tour  construction  would  make  the  Act  foil  of  its  ob- 
ject.]   There  is  a  remedy  for  a  frivolous  demurrer, 
beeanse  it  can  be  set  aside.    The  69th  section  takes  a 
distioction  :— <*The  defendant  may  plead  and  demur.'' 
If  defence  is  to  include  a  demnrrer,  was  there  ever  a 
rq>]ication  to  a  demnrrer,  or  a  demurrer  to  a  demurrer? 
[IfonaAofi,  C.  J.— Is  there  anything  in  the  Bill  of 
Exchange  Act  to  prevent  a  writ  of  error?    Is  it  not 
^dA.ju$,  for  a  defendant  who  has  a  judgment  by 
de&olt  against  him  to  bring  a  writ  of  error?    If  we 
i^efbse  this  motion,  b  there  anything  to  prevent  yon 
from  giving  secority  and  bringing  error  on  this  jndg- 
iBttkt?    Under  the  old  law,  as  a  matter  of  course,  a 
mj  could  do  so.]     IKeogh,  J— It  could  be  done 
Doder  the  170th  section.]     Why  should  defence  mean 
demnrrer  in  this  Act,  and  not  in  the  C.  L.  P.  Act? 
^  8 1  Bt  section  is  to  the  same  effect    In  M'Loughlin 
J*  •^«/«w  (12  Ir.  0.  L.  Rep.,   Appendix  I;  a  de- 
wjdaat  who  pleaded   without  leave,    got  leave  to 
JJ^n  his  plea.     Look  at  the  morality  of  the  case. 
«r.  Lawless  has  made  an  affidavit  which  withholds 
that  part  which  stated  thai  the  10s.  6d.  was  de- 
mtnded.    The  letter  says,  *«Ihave  been  instructed 
^.^  Wly,  Ac,  and  unless  same  shall  be  paid,  with  i 
i0a6d.cosUofthisappUcatlon,"&c.    This  is  signed 


by  Lawless.  Lawless's  affidavit  says  the  defendant 
received  the  proceeds  of  the  bill,  that  the  deponent 
ascertained,  that  leave  had  not  been  obtained  fronci  the 
Court,  and  that  a  contrivance  had  been  osed  to  mis« 
lead  the  officer  of  the  Court,  for  the  purpose  of  getting 
the  pleading  on  the  file,  as  the  officer  would  not  have 
allowed  it  to  be  filed  without  the  leave  of  the  Court; 
that  as  he  was  leaving  the  Court  he  was  asked  to  wait 
a  few  moments  for  a  pleading  that  was  about  to  be 
filed;  that  after  that,  or  in  the  morning,  somebody 
put  the  pleading  on  the  desk;  that  the  defendant 
called  on  him  and  asked  him  not  to  expose  Mm ;  and 
that,  he  says,  was  to  get  time  to  get  the  order  we  did 
from  the  Court.  It  would  be  very  hard  on  us  to  allow 
this  judgment  to  remain  against  us.  {Monahan^ 
C.  J. — If  the  demurrer  be  rightly  filed  it  is  ea;  deb.ju$,1 
Jones  V.  Jeffreys  (7  Ir.  C.  L.  R.,  13.) 

Jellett  contra. — The  defendant  says  a  demurrer  does 
not  come  within  the  terms  of  this  Act.  The  words 
'* appearance  and  defence"  are  nsed  in  the  C.  L.  P. 
Act,  to  mean  either  a  defence  or  demurrer.  The  ap- 
pearance and  defence  are  all  one,  whether  that  be  a 
defence  in  law  or  of  fact  Section  39  says,  '«With 
respect  to  the  appearance  and  defence,"  &c. ;  then  it 
says,  '*  file  an  appearance  and  defence  or  demurrer  " 
— i.e.,  it  classifies.  The  observation  is  new  which 
precedes  some  eight  or  ten  sections.  It  states,  we  now 
proceed  to  legislate  for  appearance  and  defence.  The 
43rd  section  puts  the  matter  beyond  doubt.  If  that 
section  does  not  cover  a  demurrer,  a  defendant  may 
file  it  within  any  time,  and  there  is  no  limit,  and  willit 
be  contended,  nine  years  after  this  Act  i^as  passed, 
that  the  party  must  not  demur  within  so  many  days? 
A  frivolous  demurrer  was  one  of  the  most  common 
ways  of  delaying  the  plaintiff;  and  the  preamble  of 
this  Act  says  it  is  for  avoiding  delays.  As  to  the 
merits  of  the  case,  what  was  the  meaning  of  calling 
the  defendant  a  remote  indorser?  He  got  the  money. 
[^Afonahafit  C.J. — He  is  called  that  to  show  there 
should  have  been  an  indorsement  by  the  intervening 
party.]  The  tender  was  not  a  good  legal  tender, 
when  he  offered  the  d620  and  the  2s.  6d.  What  Is 
the  form  of  judgment  by  default  for  want  of  defence? 
If  defence  doos  not  include  demurrer,  one  could  not 
mark  judgment  where  there  was  a  demurrer  which 
was  overruled. 

MoNAHAN,  C.  J. — In  this  case,  which  has  been  ar- 
gued at  considerable  length,  it  would  be  a  very  extra- 
ordinary result  if  the  party  were  to  be  at  liberty  to 
file  a  demnrrer,  though  not  a  plea,  without  the  leave 
of  the  Court  [His  Lordship  read  the  section  of  the 
Summary  Bills  of  Exchange  Act]  So  that  the  de- 
fendant must  get  leave  both  to  appear  and  defend.  It 
would  be  strange  to  infer  it  was  the  intention  of  the  Le- 
gislature that,  no  matter  how  bad  the  defence,  a  demur- 
rer might  be  filed.  [His  Loi^ship  read  the  preamble. 
The  party  is  at  liberty  to  mark  judgment.  Are  we  to 
set  it  aside  when  regular?  Why  did  the  defendant  not 
plead  in  sufficient  time?  He  showed  what  seems  to 
have  been  a  very  little  short  of  a  legal  tender.  The 
defendant  must  pay  the  costs  of  this  motion ;  and  let 
the  officer  pay  over  the  sum  to  prevent  any  further 
application  to  the  Court. 

Rule  acoordmgly,. 
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Watis  v.  Bbinran.— /an.  30,  1864. 

Sfjicimml  for  nof^paymeat  of  reni — Common  Law 
Procedure  Ae^  1853,  s.  223— Withdrawal  oj  de- 
fence. 

The  223ri  eetitwn  of  the  Common  Law  Procedure 
Act^  1863,  which  ^provides  that  *'  a  sole  defendant^ 
or  all  the  defendants  in  ejectment^  shall  be  at  liberty 
to  confess  the  actiofi  as  to  the  whole  or  part  of  dke 
property  by  ffiving  to  mch  plaintiff  a  consent  for 
judgment^'*^  4rc.t  applies  to  an  actum  of  ^ectment 
for  nonpayment  oJ  rent* 

Clarke,  Q.G.,  moved  that  the  plaintiff  might  be  at  li- 
berty to  proceed  with  this  action  notwithstanding  the 
consent  entered  into  by  Orofton,  one  of  the  defen- 
dants; and,  if  the  Gonrt  should  think  fit,  that  sach 
consent  be  taken  off  the  file.  The  action  was  an 
ejectment  for  non-payment  of  rent.  Brennan  took 
premises  in  Anngier-street  and  Olanbras^-street  from 
Watts,  the  father  of  the  plalnti£  who  was  a  minor, 
at  one  rent,  and  subsequently  let  the  premises  in 
Clanbrassil- street,  called  Emor- villa,  to  Crofton.  Grof- 
ton  was  the  only  one  who  took  defence,  but  he  was 
not  the  sole  defendant  Brennan  is  made  the  defen- 
dant as  well  by  the  summons  and  plaint,  but  he  took 
no  defence,  and  has  since  died,  and  has  left,  we  be* 
Ueve,  his  affairs  in  confusion;  and  [Mr.  Grofton,  the 
other  defendant,  thinks  no  person  will  ever  take  out 
administration,  and  that  he  will  be  able  to  keep  the 
rent  in  his  pod^et  which  he  owed  to  Brennan.  He  is 
sole  surviving  defendant.  But  there  is  nothing  to 
prevent  us  from  continning  the  proceedings  against 
tiie  representatives  of  Brennan.  We  say  Grofton  is 
not  a  sole  defendant.    We  cannot  get  a  habere, 

Sidney,  Q.G.,  and  Coxe,  contra.— Emor- villa  was 
dembed  by  Brennan  to  Grofton  at  a  rent  of  £100  a 
year.  Brennan  allowed  his  rent  to  fall  in  arrear,  and 
an  ejectment  was  brought.  We  filed  a  defence  which, 
we  must  admit,  was  fbr  time,  when  we  found  we 
could  be  put  out  in  twelve  days.  A  consent  was 
taken.  The  plaintiff  marked  judgment  against  all 
the  defendants.  He  then  sought  to  withdraw  his 
act.  He  moved  for  liberty  to  set  aside  the 
consent  and  judgment  We  did  not  oppose  that, 
and  the  Gourt  told  him  to  go  on  as  usual.  Then 
comes  the  question — whether  Mr.  Crofton  cannot 
withdraw  a  defence  in  any  species  of  action  without 
the  leave  of  the  Gourt  There  are  circumstances  wi- 
der which  a  defendant  may  take  defence  for  a  portion 
oftbepremises-.G.  L.P.  Act,  1H53,  s.  199;  Murphy 
v.  Tuohy  (3  Ir.  G.  L.  B.,  226).  ^Monahan,  G.  J — 
That  was  by  consent  of  the  plaintiff.]  There  is  no- 
thmg  in  s.  224  limiting  it  to  ejectment  on  the  title. 
l^Monahan,  G.J. — Yon  say  there  is  a  general  right  in 
every  defendant  in  every  personal  action  of  ejectment 
to  withdraw  his  defence  irrespective  of  any  Act  of 
Parliament.  Where  is  the  authority  for  that?]  It 
would  be  hard  on  our  client,  who  is  sorry  for  his  er- 
rors and  willing  to  pay  the  costs,  to  have  to  go  to 
trial  to  try  a  point  of  law.  The  question  is — whether 
a  defendant  in  ejectment  for  non  payment  of  rent,  after 
taking  defence,  can  withdraw  his  defence.  Ferguson's 
Practice,  p.  600,  shows  that  before  the  Act  it  was  as 


of  course  with  a  stay  of  execution.  The  46th  order 
says  it  shall  not  be  with  sUy  of  ezecndon,  and  with- 
out the  leave  of  the  plaintiffi  IMonahanf  G.J. — All 
the  sections  but  two  apply  to  both  sorts  of  ejectment  j 
It  is  a  narrow  constmction  to  say  "  sole  defendant  or 
all  the  defendants,"  means  defondanta  named  in  the 
summons  and  pUmt 

Bkh^  in  reply* — ^The  questions  are—whether  these 
two  sections,  223rd  and  224th,  apply  to  ejectment  ibr 
non-payment  of  rent?  and  2ndly,  does  the  defendant 
come  withm  them  at  all?  Ejectment  includes  both 
in  the  preceding  sections.  But  the  contents  ^  the 
223rd  section  show  it  is  there  confined.  In  the  199th 
section  a  defendant  nmst  defend  for  the  whole;  but 
the  section  goes  further,  and  says  he  may  apply  fbr 
the  leave  of  the  Gonrt  to  defend  for  a  part  Prima 
Jade,  where  the  defendant  can  defend  ibr  a  part  is 
where  the  action  is  in  tort  for  questions  ontude  eject- 
ments of  that  nature,  althou^  the  action  be  in  the 
form  of  an  ejectment  for  non-payment  of  rent  Sup- 
posing the  section  does  apply,  does  the  defendant 
come  within  it?  There  are  four  cases  where  the  de- 
fendant can  take  advantage  of  the  privilege.  Prima 
fade  this  defendant  does  not  come  nnder  any  of  these 
unless  it  be  under  that  of  sole  defendant  No  doabt, 
he  is  the  sole  defendant  in  rerum  natura;  but  the  sole 
defendant  must  be  asceitained  by  the  record,  not  by 
the  accident  of  .death  and  survivorship.  [Monahan, 
OJ, — ^The  only  real  question  is — if  this  section  ap- 
plies to  ejectment  for  nonpayment  of  rent]  There 
is  no  provision  for  ascertainment  of  the  rent  where  the 
judgment  is  by  confession.  [AfonoAon,  G-J*— The 
question  is — if  a  judgment  by  confession  la  a  jod^ 
ment  by  default  withm  that  206th  section.]  A  judg- 
ment by  default  is  quite  distinct  from  a  judgment  by 
confession. 

Cuirtadv*  tmk* 

FA,  1. — MoNAHAM,  G.J.,  said  that  there  was  do 
doubt  but  that  the  section  did  apply  to  ejeetmenta 
for  non-pajrment  of  rent,  and  therefore  the  motion 
would  be  rofused  with  costs. 

Motion  rejustd. 


DnztEB  V.  Lloto.— Fefr.  1,  1864. 

Ejectment  fbr  nonpayment  of  rent-Setting  aside 
defences, 

Jnan  ejectment Jornonpayment  of  rent,  the  Court 
refold  to  set  aside  the  defence  '*  that  the  defendant 
did  not,  at  the  oommensement  oJ  the  suit,  nor  does 
he  now,  nor  does  any  other  person,  hold  as  tonant 
or  tenants  to  the  plaintiff,^ 

Barry,  Q.G.,  moved  that  the  defenoe  in  this  action, 
which  was  an  ejectment  for  non-payment  of  rent, 
might  be  set  aside  as  a  sham,  and  embarrassing.  It 
b  ambiguous,  and  does  not  show  whether  the  defen* 
dant  means  to  deny  the  tenancy  nnder  us,  or  our  titler 
The  defence  is,  that  the  defendlant  did  not  at  the  com- 
mencement of  the  suit,  nor  does  he  now,  nor  does  any 
other  person,  hold  as  tenant  or  tenants  to  the  plaind^ 
He  might  show  nnder  this  that  he  doea  not  hold  the 


THE  IRISH  JURIST. 


117 


hodiiortluil  be  does  not  hold  as  tenant  to  us,  or  that 
w«  bive  no  title  to  the  lands.  The  defence  is  taken 
bf  Fkmeij,  who  is  gone  to  Anstralia,  leading  his 
wife  sod  fiunily  in  possession.  Bj  the  new  L.  &  T. 
iet  a  nyeraion  is  not  necessaiy.  [Manahanf  C,  J. — 
Hotr  (fid  you  scire  Flannery?]  We  served  his  wife. 
[MofuAan,  aJ^-Is  that  good  serrice?]  Clarke, 
Q.C.  {amicus  caricB\  sidd  that  the  Act  allowed  the 
vile,  chad,  Ac,  to  be  served  at  the  defendant's  resi- 
dence; [Monahan^  G.  J. — ^Then  the  qnestion  is,  if 
tbit  be  Ins  residence  when  a  man  is  known  to  have 
gone  permanentlj  to  Australia.  Where  is  the  autho- 
rhf  for  the  Ck)urt  to  set  aside  this  plea?]  I  do  not 
Cbiok  the  authorities  aid  mo;  bat  I  ask  it  to  be  set 
«ride  as  ambigaons.  Again,  the  defence  is  taken 
without  the  anthoritj  of  the  man  in  Australia.— 
Stoke$  V.  HartneU  (10  In  C.  L.  R.  App.  xx.). 

MotioH  refused. 


SaTAGi  V.  MAPorBBt  — iipriZ  24,  1864. 

Prochein  Amy. 

fk  prochem  amj  of  an  infant  auv^g  need  not  be  the 
fcUher  (per  Christian,  J.) 

PwreeOf  for  the  defendant  ra  this  case,  applied  that 
theprocAm  amy  of  the  plmtiff,  who  was  a  minor, 
might  be  removed  and  a  solvent  person  appointed.  The 
pl^tiff  had  beea  the  domestic  servant  of  the  defendant. 
Wateon  v.  Fraeer  (8  M.  A  W.  660);  DuckUi  v. 
SatdmU  (12  M.  &  W.  779);  Leee  v.  .S^mt^  (29  L. 
I  Ex.  N.&  294) ;  Ronayne  v.  Perrin  (10  Ir.  G.L.R. 
appi  36).  The  cause  of  action  in  this  case  occurred 
N  hr  bade  as  September  last  [Cftruftan,  J. — In 
the  ease  m  ID  Ir.  0.  L.  R.,  was  the  party  a  bank- 
npt  or  msolvent?]    It  does  not  appear. 

C^DHsodif  ccninu — ^The  summons  and  plaint  was 
eerred  in  Febmaiy.  The  last  day  for  appearance  was 
the  drd  Mdr6ti.—Tarworth  -v.  MUchel  (2  Dowl.  & 
By.  423).  •*  An  infimt  who  sues  by  his  prochein 
UB^  need  not  give  security  for  costs,  even  though  the 
pnMn  amy  ia  sworn  to  be  insolvent**  It  is  no- 
where hUd  down  that  the  father  is  to  be  prochein 
^^Hayee  v.  Canr  (3  Man.  &  6r.  852). 

FvrceU  was  not  called  on  to  reply. 

MoHAHAH,  (aJ. — The  prochein  amy  is  a  wandering 
nOor  who  has  great  expectations,  but  nothing  at  pre- 
sent There  is  no  ground  to  believe  there  is  any 
truth  m  the  ease  made  of  the  &ther  being  disabled 
>nd  his  mtellect  affected.  The  motion  must  be 
Sranted. 

Obbistiah,  J.,  concurred  in  the  rule  solely  on  the 
pt>QBd  of  the  observation  in  Baron  Parke's  judgment, 
believing  that  an  imposition  had  been  practised  on  the 
Court,  and  considered  there  was  no  such  doctrme  as 
that  the  father  of  an  infant  must  be  the  prochein 
amy. 

Motion  granted. 


Fawceit  v.  Towksdid.— 4pH7  25,  1864, 

i^ofutid— Zia5i%  of  county  surveyor. 

Semble — Upon  a  new  trial  or  nonsuit  motion,  it  is 
not  a  sufficient  reason  for  r^ecting  the  coumePs 
certificate^  that  it  contains  something  that  is  not  in 
the  judges  rqport. 

Battersby,  Q.C,  showed  cause  against  a  conditional 
order  to  set  aside  the  non-suit  in  this  case.  The 
summons  and  plaint  complained  that  the  defendant 
wrongfully  suffered  certain  rnbbbh  placed  by  him  on 
the  highway  to  remain  during  the  night  without  any 
light,  or  any  means  to  prevent  any  person  from  driv- 
ing ag^dnst  the  same,  wheroby  the  car  of  the  plaintiff 
was  upset,  &c.  The  second  defence  stated  that  the 
defendant  did  not  place  the  siud  stones  or  rubbish  on 
the  highway.  By  the  judge's  report  the  plaintiff's 
evidence  was,  that  the  whed  came  on  the  rubbish  and 
the  car  was  overturned;  witness  was  at  his  own  ude. 
The  knees  of  the  pony  were  broken,  and  the  car  was 
broken.  There  was  no  evidence  that  the  men  who 
left  this  rubbish  there  were  the  defendant's. workmen. 
The  defendant  was  county  surveyor.  The  declara- 
tion did  not  allege  that  he  was  county  surveyor,  but 
the  plaintiff  seeks  to  charge  him  in  that  capacity. 
[Christiant  J.— It  was  upon  those  two  grounds  that 
the  judge  non-suited;  first,  that  he  was  sued  perso- 
nally as  having  himself  placed  the  rubbish  there;  se- 
condly, that  he.was  not  liable  as  county  surveyor.] 
Upon  this  the  Court  thought  it  better  to  hear  what 
was  the  evidence  when  the  ground  of  non-suit  was 
that  there  was  no  evidence. 

Dowse,  Q.C,  for  the  plaintiff. — It  was  not  btended 
to  make  this  action  out  on  the  ground  of  the  defendant 
being  county  surveyor  further  than  that  he  was  liable 
for  the  acts  of  the  persons  in  his  employment  The 
question  is,  if  there  be  evidence  to  go  to  the  jury  that 
he  did  the  act  complained  oL  If  this  highway  were 
in  the  ordinary  state,  the  surveyor  would  no  more  be 
liable  than  anyone  else.  It  would  be  against  the  con- 
tractor we  should  go;  but  the  contractor  not  having 
done  his  duty,  the  surveyor  was  put  m  direct  privity 
with  the  road.  There  was  no  way  of  showmg  these 
pereons  wore  not  hi  his  employment  unless  they  were 
trespassers.  It  would  have  been  easy  if  this  point  was 
made  to  have  asked  uiy  of  these  men  if  they  were  in 
his  employment;  but  it  was  upon  high  constitutional 
grounds  that  the  defendant's  counsel  objected.  Mr. 
Byrne's  certificate,  backed  up  by  the  Chief  Justice's 
silence^  will  be  some  representation  of  what  took 
place.  The  defendant  oflfored  us  £20  to  compensate 
us,  and  that  was  some  evidence  to  go  to  the  juiy. 

Battersby,  Q.C»  and  Dames,  contra.— It  would  be 
a  hardship  on  an  officer  who  is  liable  for  hundreds  of 
miles  of  the  road  if  he  had  a  verdict  against  him 
without  evidence.  IMonahan,  C  J. — If  the  counsel's 
certificate  state  something  which  is  not  contradicted 
by  the  report  of  the  judge,  it  is  not  a  reason  for  re- 
jecting the  certificate;  tho  way  might  be  to  send  back 
the  report  Christian,  J. — When  I  wrote  to  the 
Chief  Justice  I  stated  there  was  a  controversy  in 
open  Court  as  to  the  grounds  of  non-suit,  and  he 
does  not  contradict  the  certificate  of  Mr.  Byrne  in  his 
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amended  report.]  It  ooglit  to  be  diown  that  the 
men  were  repairing  the  road,  and  there  is  no  evi- 
dence they  were.  Even  if  they  were,  if  this  was  not 
a  part  of  that  bnsiness,  the  county  sarveyor  woaid 
not  be  liable.  The  oonnty  surveyor  is  obliged  to  in- 
spect the  roads.  In  this  particnlar  case  of  their  being 
given  to  him  in  charge,  he  has  no  more  liability  in 
consequence  of  thb  Act.— 20  &  21  Vic  c.  15,  ss.  1, 
2.  He  cannot  pay  the  men ;  he  can  only  certify,  and 
the  grand  jury  pays.  It  is  not  in  the  nature  of  things 
that  he  could  be  present  all  over  the  roads  to  see  that 
everything  was  done  right — Stone  v.  Cartwrighi  (6 
T.  R.  411);  Peachey  v.  Rowland  (13  G.B.  182); 
Toung  v.  Davis  (?  H.  &  N.  760).  He  is  a  pablic 
officer,  and  would  not  be  liable  for  a  wrongful  act  un- 
less done  by  his  express  directions — Addison  on 
Wrongs,  170.  For  tbirt}  years,  persons  have  been 
in  the  habit  of  putting  rubbish  on  the  road.  The 
sole  evidence  even  in  Mr.  Byme^s  certificate  is,  that 
the  witnesses  saw  men  doing  what,  under  the  county 
presentroont,  they  would  have  no  right  to  do.  It 
leads  to  a  contrary  inference.  It  is  notorious  that  in 
the  couutry  persons  scrape  o£F  the  road  for  the  pur- 
poses of  mannre.  [^Monahan,  G.J. — I  quite  under- 
stand that  if  it  appeared  distinctly  that  the  non-suit 
was  asked  for  because  there  was  no  evidence  bnt  if 
a  non  suit  be  taken  on  another  ground.]  As  to  the 
fact  of  offering  £20,  in  Hoghton  v.  Hoghton  (15 
Beav.  321),  the  point  arose.  Supposing  the  offer  ever 
was  made,  it  cannot  be  made  use  of  against  ns.  The 
Act  j9Sr  96  imposes  no  such  liability.  Many  of  the 
roads  in  Ireland  are  in  the  hands  of  the  county  snr- 
veyor  at  present  owing  to  the  scarcity  of  labour.  He 
does  not  get  any  remuneration  under  this  Act  for 
what  he  has  to  do.  [Chfidiany  J. — Yon  do  not 
plead  that  he  is  county  surveyor.]  The  plaint  is 
i^omewhat  curiously  framed. — Butler  v.  Hunter  (7  H. 
&  N.  826).  If  tbe  offer  of  compromise  be  relieid  on, 
it  ought  to  have  been  so  put  to  the  judge  at  the  trial. 
Thomas  v,  Aforgan  (2  Gr.  M.  &  R.  496). 

Byrne  in  reply. — There  are  two  grounds  for  set- 
ting aside  this  non-suit.  It  was  not  substan- 
tially called  for  on  the  ground  on  which  it  is  now 
sought  to  be  sustained.  That  defect  could  at  the 
trial  have  been  supplied.  There  was  evidence,  19  & 
20  Vic  c.  63.  As  to  the  offer,  there  is  this  evidence, 
that  £20  was  offered  and  was  refused. — 1  Taylor  on 
Evidence,  681 ;  Nicholson  v.  Smith  (d  StarlL  Rep. 
128). 

MoNAHAN,  0  J.<— We  are  of  opinion  that  this  non- 
suit cannot  stand.  We  would  rather  come  to  the 
conclusion  that  the  objection  was  not  taken  in  a  pro- 
per way  at  the  trial,  (f  the  objection,  that  the  men 
were  not  in  the  emplojnnent  of  the  defendant  were 
then  taken,  it  would  have  been  competent  to  the 
party  to  go  into  evidence  of  it.  We  think  there  was 
some  evidence  this  was  put  there  by  parties  employed 
to  repair  the  roads.  With  respect  to  the  non-liability 
of  the  surveyor,  we  do  not  think  the  case  ripe  for  a 
decision  on  that  point  unless  we  were  prepared  to 
hold  that  under  no  circumstances  the  surveyor  would 
be  liable.  The  question  is,  if  the  work  was  done  by 
him;  if  so,  it  is  a  serious  question  if  he  should 
not  have  pleaded  that  it  was  done  by  him  as  sur- 
veyor.   It  may  also  torn  oat  that  even  though  em- 


ployed, the  acts  really  done  by  these  men  were  ultra     \ 
the  employment;  and  he  may  succeed  on  the  present 
issne.     All  we  decide  is,  that  we  cannot  allow  this 
non-suit  to  stand,  the  circumstances  not  being  satis-     i 
factory  to  the  Court.    The  non-suit  will  be  set  ande. 
and  a  new  trial  directed. 

Bule  cAsohUe, 


M'Enallt  v.  Wrbsrall.— ^pnZ  26  ^  27>  1864. 

Construction  oj  devise. 

A  demise  in  these  terms,  **  /  leave  to  Jf.  if.  my  es- 
tate of  T.  freehold  property,  and  the  residue  of  all 
I  possess,  and  in  case  he  had  no  heir  at  the  detnise 
of  the  said  M,  M.,  my  estate  and  freehold  to  he 
given  to  the  first  Jieir-at  law,*^  is  a  devise  of  the 
entire  interest  imjcA  an  executory  devise  over. 

Law,  Q.C.  (with  him  Beytagh),  for  the  defendant  in 
this  case,  which  was  an  ejectment  on  the  title.  The 
testator's  will  contained  the  following  danse: — **I 
leave  to  my  brother,  Michael  M'Enally,  my  estate  of 
Tnllyharmon  freehold  property  and  the  residue  of  all 
I  possess;  and  in  case  he  has  no  heir  at  the  demise  of 
the  sud  Michael  M'Enally,  my  estate  and  freehold  to 
be  given  to  the  first  heir-at-law.''  And  the  qoestion 
was,  whether  thb  created  an  estate  tail  or  a  fee,  with 
an  execntory  limitation  over. — Forth  v.  Cheqtman 
(Tudor  L.  G.  602);  Wyld y.  Leuns  (I  Atkyn.  432); 
Peyton  v.  Lambert  (8  Ir.  0.  L.  R.  485).  ^Afona- 
han,  C.  J. — How  about  stops  in  a  will;  is  it  as  in  an 
Act  of  Parliament,  where  you  disregard  them?] 
[^Christtan,  J. — 'No  doubt  yon  might  send  for  tbe  ori- 
ginal, but  may  yon  take  out  the  stops?]  It  most  be 
read  as  an  Act  of  Parliament 

Harrison,  Q.C,  and  Adair,  for  the  plaintiff".— 
Thb  is  a  devise  of  the  entire  interest,  with  an  execu- 
tory devise  over.  There  is  no  case  where  there  b 
first  a  fee  given  and  a  subsequent  limitation  cots  it 
down  to  an  estate  tail — Parker  v.  Birks  (I  Kay  & 
John.  156);  Exports  Davies  (2  Sim.  N.S.  114). 
In  Wyld  V*  Lewis,  there  were  only  words  which 
wonld  give  an  estate  for  life. — 2  Jarm*  494;  Hawkins 
on  Construction  of  Wills,  206.  The  reason  of  the 
decbion  in  Peyton  v.  Lambert  b  given  by  Jarman. 
The  cases  on  the  other  side  can  be  all  dbtingnbhed^ — 
Jones  V.  Ryan  (9  Ir.  Eq.  R.  249). 

Beytagh  in  reply. — ^The  heir-at-law  must  mean  the 
heir-at-law  of  the  testator.  If  It  did  not  it  woald  be 
more  favourable  for  ns ;  biit  I  could  not,  after  the 
case  of  Doe  v.  Frost,  contend  that. 

Ct$rjj»dv.  vulL 

AprU  27.-— MoKAHAN,  O.J.,  stated  wat  the  judg- 
ment of  the  Court  was  for  the  plaintifi^,  saying  that 
the  case  could  not  be  distingubhed  from  some  oi  tbe 
cases  cited. 

Judgment  for  the  plaintiff. 
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Howard  v.  Abgheb. — May  3,  1864. 
Judges  fiat^MiartpreaeiUatian  by  plavfiiiff-^-Form 

ofth$  (n4er  to  discharge  the  defendanL 

Whetapar^whohaabeinarresied  under  a  judges 

fal  is  dkckargedjrom  custody,  the  prooedings  ought 

not  to  he  set  omcIs,  hut  it  may  he  dijfereiU  in  a  case 

m  tMA  ike  party  dUammg  the  fiat  has  heen  guilty 

oftstsr^tresentatioHm 

Harrison,  Q.G.  (with  him  Kaye),  applied  that  the  de- 

feodaot  in  this  case  might  be  discharged  from  custody. 

H«  had  beoi  arrested  under  a  fiat  granted  bj  If  ona- 

bu,  QJ.    Upon  the  original  affidarit  of  the  phuntiff 

00  rale  was  granted;  and  the  same  day  the  party 

mended  his  hand    The  defendant  is  an  attorney,  and 

has  a  set-off  for  costs  of  work  done  by  him  for  the 

plaintiff.    The  affidavit  of  the  plaintiff  alleged  that 

he  had  come  orer  from  Glasgow  in  conseqnence  of  a 

letter  leoeiTed  from  a  Dr.  Savage,  stating  that  if  he 

did  not  take  steps  he  woold  lose  his  debt;  and  that 

the  defimdani,   in  conversation  with  himself,   had 

threatened  to  leave  the  country.    The  defendant  was 

ameted  m  Armagh  on  the  22nd  of  April,  the  amount 

for  which  the  fiat  was  issaed  being  £29  6d.  4d. 

The  defendant  denies  m  his  affidavit  that  he  ever  had 

aiij  mtention  to  leave  the  conntiy;  and  in  a  short 

npplemetttaiy  affidavit  he  says  that  the  only  sums  he 

got  from  the  pUunUff  were  JB21  6s.  4d.  and  ^629: 

that  the  bosoiess  done  by  deponent  for  phuntiff  was 

aU  Uma  fide;  and  that  a  greater  sum  than  £6  could 

not  possibly  be  taken  off  deponent's  bill  of  costs.    [It 

appmd,  in  answer  to  a  question  by  Eeogh,  J.,  that 

the  letter  from  Mark  Anthony  Savago  to  the  plaintU^ 

tellicg  huB  to  take  steps  or  he  would  lose  his  debt, 

leferred  to  in  the  affidavit  on  which  the  fiat  was  got, 

was  sot  presecnt  to  be  produced  by  the  plaintiff's 

eosoaeL]    In  the  affidavit  last  made  by  the  plaintiff 

he  denies  that  he  was  Uable  for  the  costs  of  a  sale, 

for  he  aays  he  considered  himself  bound  to  Stanley, 

toother  solicitor,  for  the  costs  attending  it.     IMona- 

han,  CJ. — His  case  now  is,  that  the  costs  were  very 

sffitU;  his  ibrmer  case  was,  that  there  had  been  an 

igreement  that  he  was  not  to  be  charged  fer  some 

thmgs.]  IBail^  J.— Does  he  retract  the  statement  in 

his  last  affidavit  that  he  made  before,  that  the  de- 

feodaat  promised  not  to  chum   any  costs?]    No. 

[ChristiaH,  J. — Is  there  anythmg  in  the  latter  to 

corroborate  the  statement  that  he  was  about  to  leave 

the  country?]    No.    IChrisUan,  J ^Then  the  case 

rests  upon  the  original  affidavit,  and  that  rests  partly 
opoo  statements  made  by  the  defendant  himself  and 
initly  on  this  letter  from  Savage  which  is  not  pro- 
<laeed.]  [JfonoAan,  G  J.— The  only  question  is  this : 
Ut  the  plaintiff's  counsel  show  that  the  affidavit  on 
whidt  the  jto  was  granted  is  a  true  representation  of 
the  letter  from  Savage.]  His  case  is,  that  the  de- 
foodant  was  not  to  chi^  him  for  costs;  and  Savage, 
OQ  the  contrary,  speaks  in  his  letter  of  a  bill  minus 
the  costs.  This  was  not  the  case  of  an  officer  going 
to  join  his  regiment,  or  of  a  barrister  going  to  Lon- 
don, but  an  attorney  practising  in  Armagh.  The 
plaintiff  is  a  wine  and  spirit  merchant  in  Glasgow. 

Sajsant  Armstrong  and  ffamiU  contra.^  No  doubt 
•n  the  letters  the  plaintiff  has  are  here.  The  defen- 
<>ut  uys,  •«  If  you  do  anything  to  me  I  will  run  out 
of  the  oountiy."    IMonahanf  0»  J»~The  defendant 


did  wrong  in  representung  that  he  had  lodged  money 
with  the  agent;  but  we  cannot  set  off  one  wrong 
agamst  the  other.]  There  is  a  conflict  of  credit  here* 
[It  appeared  that  the  flat  had  been  got  on  the  3 1  st  Manih, 
and  was  not  executed  till  the  22nd  April  The  plaintiff's 
attorney,  Mr.  Vogan,  here  explained  to  the  Court  that 
it  had  been  regularly  sent  by  him ;  but  he  admitted  that 
the  plamtiff  himself  went  down  to  Armagh  on  the 
next  evening.]  [^Manahan,  G  J.— The  principal  m- 
ducement  to  grant  the  fiat  was  not  the  conversation 
only,  but  that  a  respectable  man,  a  doctor  of  the 
town,  had  communicated  to  the  plamtiff  the  feet  that 
the  defendant  was  about  leaving  the  country.  I 
thought  that  a  gentleman  might  do  that,  though  he 
might  be  unwilling  to  make  an  affidavit  of  it.  I  re- 
collect communicating  to  the  parties  that  there  must 
be  a  distinct  statement  of  an  amount  due  over  and 
above.  **  How  do  I  know  but  that  there  is  a  bill  of 
costs?  You  must  satisfy  mo  the  sum  is  due  over  and 
above  all  allowances."  Then  the  affidavit  is  so  made 
with  a  statement  that  the  man  was  not  to  charge  any 
costs.  But  the  ground  upon  which  we  are  acting  is 
the  misrepresentation  in  the  affidavit.  I  saw  in  an 
early  stage  of  the  case  that  one  could  not  justify  all 
the  conduct  of  Mr.  Archer.]  [The  question  then  arose 
as  to  what  the  form  of  the  order  should  be.  ffarri- 
son^  Q.G.,  referred  to  a  case  in  the  English  Law  Jour- 
nal. Monahaut  0.  J.,  thought  if  the  fiat  were  set 
aside  the  sheriff  would  have  no  protection.  Kaye 
said  that  in  a  case  in  the  Court  of  Queen's  Bench  re- 
cently the  fiat  was  set  aside;  but  Monahan,  0.  J., 
said  that  the  attention  of  the  Court  might  not  have 
been  called  to  it,  and  that  he  recollected  a  case 
of  an  order  made  by  Judge  Crampton,  where  there 
was  a  long  ^scussion  as  to  whether  the  order 
should  not  be  simply  that  the  party  be  discharged. 
Upon  this,  Mr.  Yeo  attended  from  the  Court  of 
Exchequer,  and  said  they  never  did  anything  in  that 
Court  but  discharge  the  party  from  custody,  and  that 
did  not  deprive  hun  of  any  of  his  rights  hi  the  w|iy  of 
an  action.] 

Chbisiiak,  J.,  thought  that  setting  aside  the 
fiat  did  not  set  aside  the  writ,  for  it  was  regular, 
and  that  the  fiat  remammg  might  have  an  effect  or 
an  action  brought  by  the  defendant  for  felse  impri- 
sonment, &/^ 

Mr.  Teo  sidd  that,  in  the  Court  of  ihcchequer, 
the  ordmary  rule  was  to  discharge;  but  where  the 
party  was  discharged  on  the  ground  of  misrepresenta- 
tion m  gettmg  the  fiat^  there  the  fiat  was  set  asidci 
but  not  the  writ.  Motion  graniod. 

Inous  v.  M«BLAm.— June  7, 1864. 
Pleading^Indebitatus  count  fiir  damages — C.  £.  P. 

Act,  1863. 
The  Common  Law  Procedure  Act,  1853,  does  not 
authorize  the  insertion  of  an  indebitatus  count  for 
damages  in  a  writ  of  summons  and  pkant. 

Piers  White  moved  that  the  plaintiff  in  this  case 
might  be  duected  to  give  security  for  costs,  and  that 
the  second  count  of  the  summons  and  plaint  might  be 
set  aside,  and  that  the  action  might  be  stayed  as  fri- 
volous. The  first  count  complained  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  amount  of  half  a 
year's  rent  of  a  house;  and  the  words  of  the  eeoond 
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•ooimt  were*  ''And  fbrdimages  done  to  the  said  dwell- 
ing-lKMwe  alhl  pfemisee  of  the  eaid  pfauntiff  by  the 
deftndiuit.''  The  eeoend  eoont  read  with  the  prefk- 
tonr  etateOMBt  of  the  fimt  is  bad.  Th^ra  is  no  pte- 
cedent  for  it  IMmuthan^  0.  J. — ^There  is  no  prece- 
dent for  debt  for  damage  done.]  The  defendant's 
aflidayit  states  that  in  May,  1868,  he  took  a  honse 
from  the  plaintiff  in  KiQgstown.  The  plaintiff  Presided 
in  Flfbshire.  He  told  the  defendant  Dr.  Johnston 
Wis  his  agent,  end  that  he  was  to  paj  the  rent  to 
him.  He  paid  the  first  half  jeaPs  rsnt  in  adrahoe. 
He  leqaested  the  pkintiff  to  erect  a  paling,  which  be 
refaied,  wherenpon  the  doibndant'did  it  hunself  at  the 
oost  of  30a^  it  being' itfnderstood  he  was  to  be  repaid 
or  take  it  awajr  at  the  determination  of  the  tenan^. 
On  May  1st  the  defendant  left  the  house,  ten  dajs 
^before  the  4xpuration  of  the  jear.  He  was  applied  to 
by  Dr.  J.  for  the  amoant  of  ^626  5s.,  belf  a  year's 
rent.  He  informed  Dr.  J.  he  had  a  claim  on  the 
paling,  and  asked  for  phuntiff's  addfess.  He  got  no 
reply  from  Dn  J.,  and  was  unaware  of  the  residenoe 
•of  the  pUuntii^  till  he  saw  it  on  the  writ  of  summons 
and  plaint  He  got  a  letter  fiom  one  Mr.  Mdrris,  of 
Dawson-street,  whom  he  never  heard  of  before.  Mr. 
Morris  wrote  to  the  defendant  requesting  the  half 
year*s  rent,  which  should  have  been  jj^atd,  he  said, 
before  tl^  key  was  given  op^  and  added,  •^  I  have 
•also  to  l:eqoest  payment  for  the  damage  done  to  the 
house  dniing  the  tenancy,  amonntiisg  to  £3.  As  to 
the  railing  at  the  back,  the  vidue  has  been  taken  into 
account"  The  defendant  did  not  know  Morris  wias  an 
attorney  till  he  saw  the  pbint  The  defendant  wrote, 
in  answer  to  Mother  letter  frotn  Mr.  Moorris,  and  never 
^ot  any  reply  to  this,  but  the  writ  Bb  then  kniaw 
that  Matthew  Morris  was  an  attorney.  He  then  wrote 
to  the  plaintiff.  He  got  a  letter  on  the  24di  May 
from  Morris.  He  replied  on  the  ifiSth,  sayii^the 
dieque  was  meant  in  foil  satisfiu:tion  of  Inglis's  didm. 
On  the  2dth  he  got  a  letter  from  MMte,  saying, 
**  Yon  are  at  liberty  to  disoute  the  further  dsim,  aiid 
can  file  your  defence.''  The  defendant  wrote  again 
to  the  plaintiff,  asking  Why  Morris  wAs  giving  this  an- 
noyance. He  then.got  a  short  letter  from  Iii|^is^  laying 
the  thing  was  in  the  hand^  of  Morris.  Dr.  J.  has 
made  an  affidavit,  the  gist  of  whieh  seems  to  be  that 
he  attended,  expecting  to  get  the  house  given  up. 
The  defendaht  gave  up  possessioii  oh  the  12thk  We 
owe  only  £84;  and  when  they  came  to  file  the  plaint 
they  added  £2  more  to  the  £3  claimed,  and  made  it 
£5,  The  plaintiff  has  no  right  to  go  on  with  this 
action  for  the  sAke  of  costs.  On  the  1 1th  the  year 
ended,  and  possession  was  given  up  on  the  12th.  Dr. 
J.  said  nothing  about  these  dilapidations.  I  ask  the 
Couit  to  come  to  the  conclusion  that  the  address  of 
ttie  plaintiff  was  withheld  in.  order  to  allow  this  action 
to  be  proceeded  with.  [^Monahan^  C,  J, — If  we 
struck  out  the  second  count,  that  would  be  one  thing; 
it  is  another  if  we  allow  the  plaintiff  to  amend  by 
puttmg  li  proper  totint  for  dilapidations.  There  is  at 
the  head  of  Morris's  letter,  '•Offibes^  Dawaoh-street''] 
Merchants  head  their  letters  in  that  way.  We  an- 
swered that  letter  on  the  19th  May,'  before  the  writ 
Issued,  **  Sir — On  my  arrival  from  the  country  1  found 
your  two  favours.  I  will  foel  obliged  by  your  giving 
me  the  address  of  Inglis.  I  wish  also  to  mention  to 
'  him  your  ehum  of  £3*    I  beg  to  observe  that  when 


he  let  me  the  house,  he  provided  fclr  the  repairs.  No 
person  could  be  more  careful;  and  I  am  prepared  to 
show  that  not  even  the  ordinary  wear  and  tear  took 
place."  The  writ  was  prematurely  issued.  [Keogk^ 
J.~The  plidtttiff*s  attorney  writes  to  you  on  the  I6th. 
You  answer  on  the  19th,  and  say  you  are  going  into 
the  eonntiry,  and  Wish  tojkndw,  when  you  eome  back, 
the  address  of  the  plaultiff— tL  &,  to  throw  him  oC 
Yon  pay  as  soon  as  the  writ  b  issued.] 

AtmdrMjf^  Sergeint  (with  bun  Verther)  contra. — 
The  plaint  is  very  general  in  its  terms.  [Manahan^ 
0.  J.-^t  Is  an  action  for  debt  for  damages  done.] 
There  is  no  embarrsssment  I  do  not  find  anything 
so  cnrt  in  the  way  of  a  precedent;  but  it  would  be  to 
be  desbed  if  there  were.  There  js  no  ground  for 
staying  the  action.  .  The  defendant  leaves  the  pre- 
miseb>  takes  the  key,  and  ke^  it  in  his  pocket.  Dr. 
J.^s  affidavit  si^s  that  he  is  the  agent,  that  he 
never  undentood  firom  the  plaintiff  that  the  defendant 
had  the  right  to  put  up  the  paUng,  but  at  his  own 
expense;  ^t  he  went  over  the  house  and  saw  the 
dilapidations.  [^ChruUan  J«— The  questbn  is,  if 
firom  your  not  sustaining  the  second  count  the  action 
par  dilapidations  is  not  gone,  or  if  we  are  to  make  you 
amend.]  [Monaha/^,  0.  J.— The  question  is,  if  on 
paymg  the  30%  the  action  shonkl  not  be  stayed,  and 
then  you  can  commence  a  new  action  for  dilapidaUons.] 

Fsrelasr.xsontended  that  the  count  was  sustainable. 
The  0.  L.  P.  Act,  1853,  does  away  with  forms.  It 
is  eveiyone's  right  to  hold  his  property  undamaged. 
That  damage  b  a  wrong,  and  there  b  a  remedy  for 
it  The  53rd  section  says,  *'  Nothing  therdn  con- 
tuned  shall  render  it  erroneous  or  irregular  to  depart 
from  the  letter  of  such  forms.''  Section  241 — ^The 
forms  given  are  as  succinct  as  this,  as  for  work  and 
labour.  Nothmg  b  more  indefinite  than  labour.  So 
of  a  messuage  and  buds  sold  and  conveyed.  MtOoL 
mtttaiui— that  is,  as  thb.  To  accuse  a  man  of  da- 
maging property  b  to  chaige  him  with  an  act 
[CMI^toft,  J. — ^The  61st  section  contains  something 
in  favour  of  your  argument.]  [Monahan^  C.  J.«« 
What  description  of  damage  do  you  cbim?  The  bill 
of  particulars  fa  as  bad  as  the  other.  Do  you  mean 
that  he  left  the  premises  out  of  repair,  or  that  he  took 
down  a  portion?]  Would  not  the  defendant  be  taken 
by  surprise  as  much  when  charged  with  not  keeping 
in  tenantable  order?  IMonahan^  G.  J. — We  should 
oblige  the  landlord  to  give  the  particulars  of  the 
breaches  on  which  he  relied.]  l^e  defendant  here 
could  have  applied  for  further  particidars.  [ChritUcm^ 
J, — ^Thb  id  a  common  inddntaiut  count.]  [Ifofia- 
Aafi,  O.J. — Gould  you  say  A.  B.  b  indebted  to 
G.  D.  m  £iO0  for  assault  committed  by  A.  B.  upon 
G.  D.  ?]  If  it  be  suffident  for  the  pbintiff  to  say  the 
defendant4Mat  me,  it  b  equally  sufficient  to  say  tbo 
defendant  broke  my  door.  Where  b  there  a  tendency 
to  midead?  [JfonoAan,  G.J — Gould  you  frame  a 
count  In  breach  of  prombe,  that  the  defendant  was 
indebted  to  the  plaintiff  £100  for  breach  of  prombe 
of  marriage?] 

MoNAHAH,  GJ.«— We  shall  stay  further  proceed- 
ings, the  defendant  undertaking  to  pay  £1  10s.,  also 
the  costs  of  the  action  up  to  the  present  Thb  b  to  be 
without  prejudice  to  any  proceedings  which  the  plain- 
tiff may  be  obliged  t6  take  in  respect  of  the  dilapida- 
tions^ Suh  aoGordingltf. 
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Court  of  C^anrrrj;. 

Bsportod  by  Oltrsr  J.  Bnifca,  Esq.,  BanlaterHit-Ltw> 

Staples  v.  Habpdb. 
Jan.  13,  16,  17. 

Injundion — Mines  and  MineraU — Fire-etay — Evi- 
dence — Mcq^  of  the  eackeated  otmnttM  of  UUter^^ 
CosU. 

Jjtmr  granUd  certain  kmde  in  fee-farm  to  leasee  and 
hia  heira^  ^  excepting  the  «m  and  hen^  of  all 
minet  and  mmerala  that  might  be  found  in  and  upon 
the  aaid  granted  prenUaea.^*  Upon  and  under  aaid 
laada  a  certain  **Jlreclay^*  waa  found  to  exist. 
On  cause  petition  for  an  injunction  to  restrain  the 
ksaeeafrom  taking  said  clay  from  out  of  aaid  landa 
or  any  part  thereof  it  waa  held  that^  while  the  aur- 
Jaee  day  waa  not  excepted  hy  the  reaervaiion  in 
aaid  leaae^  the  day  which  waa  got  out  from  a  depth 
in  the  ground  by  mining  apparatuaea  waa  excepted^ 
and  that  therefore  the  injunction  must  be  granted^ 
rtttraining  the  leaaeeafrom  taking  the  day  from  be- 
neath the  aurface^  and  refuaedaofar  as  the  surface 
day  waa  concerned. 

Held  also— TActf  a  map  made  in  the  year  1609  of  the 
fix  taduated  counties  of  the  province  of  Ulster^ 
hy  virtue  oj  a  commission  issued  by  the  Crown  un- 
der the  Great  Seal  of  Ireland,  dated  the  21st  of 
July,  in  the  7th  James  L  and  which  map  was  pre- 
MTved  in  the  State  Paper  Office  in  London^  was 
properly  receivable  in  evidence. 

iHuirasacaoBe  petition  presented  by  ihe  petitioners, 
Sir  John  Suples,  Bart.,  and  James  A.  Caofield,  praying 
for  to  iDjanction  to  restrain  James  Stephenson 
MK)leaQ,  Ttiomas  Heniy  Harpur,  and  Wolselj  At- 
kinaoo,  the  respondents,  their  workmen,  and  servants 
from  raising,  taking,  mann&ctnring,  selling,  or  other- 
wise cooTerting  to  their  own  nae  certain  stone-bridge 
fire-claj  or  fire-brick  clay  in  from  or  oot  of  the  lands 
of  Breakaville  and  Deny,  or  any  part  thereof.  The 
petition  stated  that  by  letters  patent  of  the  6th  year 
of  the  reign  of  King  Charles  1.  and  dated  26th  Feb* 
narj^  1630,  there  were  granted  nnto  Sir  Andrew 
Stewart,  his  heirs  and  assigns  for  ef er,  amongst 
other  kads  therein  mentioned,  all  that  the  entire  pro- 
pwtioo  of  land  called  the  great  proportion  of  Rareen- 
tinagh  comprising  the  several  townhuids  therein 
neotloDed,  and  amongst  them  the  lands  of  Breaka- 
^  Gortgonagh,  and  Gortneskea,  and  a  third 
pwt  of  the  Ballyboe*  of  Derry  aforesaid  with  other 
iuds,  which  it  is  nnnecessary  to  mention,  all  said 
towolands  being  situate  in  the  precincts  of  Mountjoy, 
^n)Djr  of  Dangannon,  and  county  of  Tyrone,  with 
the  appurtenances  to  the  same  lands  belonging  and  all 
jorbaries,  **  mines,  qnarries,"  &c  in  as  ample  and 
beaeficial  a  manner  and  form  as  the  premises  thereby 
poled  or  any  parcel  thereof  there  were  or  might 
>M>peQ  to  be  in  the  said  king's  lands.  And  by  the 
pateDt  DOW  being  stated  the  said  lands  were  declared 
to  be  thenoeforth  a  manor  by  the  name  of  the  manor 


*  BftUybqe^  an  aadent  Lriah  maasare,  oontainiDff  dr.  forty 
«^ttt«  teres.    Vide  U  Sir  Jamas  Waw,  227. 


of  Castle  Stewart,  with  power  to  the  said  Sir  Andrew 
Stewart,  his  heirs  and  assigns,  to  alien  or  grant  the 
said  lands  to  any  person  or  persons,  their  heira  or 
assigns,  to  be  held  of  the  said  Sir  Andrew  Stewart, 
his  heirs  and  assigns,  as  of  his  manor  of  Castle 
Stewart,  in  fee  and  common  socage,  as  by  knight  ser- 
vice rendering  such  rents,  Ac 

The  petition  then  stated  that  by  indenture  of  ISth 
December,  1632,  made  between  said  Sir  Andrew 
Stewart,  of  the  one  part,  and  John  Nicholson  of  the 
other  part,  the  said  Sir  Andrew  Stewart  did  grant, 
&c.  nnto  the  said  John  Nicholson,  his  heirs  and  as- 
signs, in  fee  fiurm,  a  portion  of  the  lands  comprised  in 
the  said  tettera  patent;  that  is  to  say,  the  lands  of 
Breakaville  and  Derry,  being  part  of  the  manor  of 
Castle  Stewart  aforesaid,  with  the  appurtenances,  in 
as  large  and  beneficial  a  manner  as  his,  the  said  S&r 
Andrew  Stewart,  then  held  the  same  lands  nnder  the 
said  grant  of  King  Charles  I.,  '*  excepting  and  al- 
ways reserving  out  of  said  grant  nnto  the  said  Sir 
Andrew  Stewart,  his  hours  and  assigns,  free  liberty^ 
with  mgress,  egress,  and  regress  in  and  through  the 
saki  premises,  to  hawk,  hunt,  and  fowl,  and  the  use 
and  benefit  of  all  mines  and  minerals  that  could  or 
might  be  had  or  found  in  and  upon  the  said  granted 
premises,  and  the  benefit  of  ail  the  royalties  whatso- 
ever belonging  to  the  said  manor  of  Castle  Stewart. 
haibendum  nnto  the  said  John  Nicholson,  his  hein 
and  assigns,  as  of  his  or  their  manor  of  Castle  Stewart^ 
subject  to  the  yearly  rent  of  £4. 

That  all  the  estate  and  interestof  Sir  Andrew  Stewart 
in  said  lands  prior  to  1672  became  and  was  rested  in 
James  Earl  of  Suffolk  and  the  Hon.  Henry  Howard,  his 
brother,  and  Mary,  wife  of  said  Henry  Howard. 
That  by  indenture  of  the  19th  June,  1672,  and  made 
between  sud  James  Earl  of  Sufiblk,  and  Hon.  Henry 
Howard,  and  Maiy  his  wife,  of  the  first  part,  and 
William  Nicholson,  son  and  heir  of  John  Nicholson, 
of  the  second  part,  those  of  the  first  part  granted 
to  William  Nicholson,  his  hein  and  assigns,  all  and 
singular  the  said  lands  in  the  last  indenture  com- 
prised and  thereby  conveyed,  ^except  as  in  the  firet- 
stated  indenture  is  excepted,'*  habendum  to  William 
Nicholson,  his  heire  and  assigns. 

The  petition  then  stated  that  by  indenture  dated  24th 
October,  1672,  the  said  James  Earl  of  Suffolk,  Henry 
Howard,  and  Mary  his  wife,  granted  other  lands  con»- 
prised  m  said  letters  patent,  "  excepting  all  minet 
and  minerals  of  what  nature  and  kind  soever,  with 
free  liberty  to  dig  and  carry  away  the  same,''  unto 
Richard  Conlson,  his  heirs  and  assigns,  at  the  yearly 
rent  of £5  lis.  2d. 

That  the  said  fee-farm  rents  in  said  indentures  re- 
served, and  all  the  interest  of  said  Andrew  Stuart  and 
of  said  Earl  of  Suffolk  in  said  mines,  quarries,  and 
minerab  were  in  and  prior  to  the  month  of  August, 
1840,  vested  in  petitioner.  Sir  Thomas  Staples,  Bart, 
and  E.  Houster  Caufield,  father  of  petitioner,  James 
A.  Caufield,  in  equal  shares  as  tenants  in  common. 
And  that  said  lands  of  Breakaville  and  Derry  were 
vested  in  respondent,  Harpur,  and  others.  That  tbt  re 
are  valuable  mines  of  coal  under  the  said  lands  of  Break- 
aville,  Derry,  Sac ;  and  also  in  and  nnder  the  same 
lands  a  certain  "  mineral  and  underground  substance 
called  fireclay  or  atoneibridge  day^  is  found  in  very  largf 
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^aautitios  beneath  the  beds  of  coal,  and  ii  obtained 
by  sinkiDg  roioes  oo  the  said  lands,  soroetimes  to  a 
considerable  depth ;  and  tiie  said  fire  clay  b  a  sepa- 
rate and  dUtiact  sabstance,  aud  is  incapable  of  ssp- 
portiog  apimal  or  vegetable  lifi^  and  is  principally^  if 
not  alio^ther,  composed  of  Silica,  AUimlna,  Peroxide 
sf  iron.  Potash,  and  Water;  and  the  said  fire-clay  or 
^tonebfidge-^lay  is  cff  considerable  commercial  valne, 
fkud  is  raoch  osed  in  the  p.odaction  of  glass*  fire- 
bricks, drai^ing- pipes,  &c.,  which  are  of  excellent 
quality  (  and  that  the  respondents  were  in  the  habit  of 
raising  large  q(ientities  of  said  fire  day  from  and  out 
of  the  lands  of  Breakaville  and  Derry,  and  mannfao- 
turing  it  «rheB  raised  into  flooHng- tiles,  dl*ainage- 
pipes,  aipd  other  articles  of  commence;  and  that  over 
twelve  thop^and  tons  were  adoaally  iwed  from  said 
lands  to  the  injary  of  petitioaera.  That  said  fire 
l^riclf;  clay  was  found  in  strata,  for  the  most  part,  ud- 
der the  beds  of  coal ;  and  generally  at  a  considerable 
4«p^h,  thoegh  it  in  some  places  rises  and  cropt^  oot  to 
the  surface  of  the  ground ;  and  that  it  is  raised  and 
got  in  (be  same  munoer  as  the  coal  is  got*  by  sinking 
perpendicular  shufts  until  tHe  strata  are  reiehed,  and 
then  excavating  toanel^  from  the  virioae  levels  on  all 
aides  following  the  direction  of  the  strata ;  and  these 
tunnels,  miBoe,  and  excavations  generally  extend  to  a 
considerable  distance  from  the  shaft,  and  at  a  great 
depth  under  the  surface  of  the  ground;  and  the  said 
di^  was  raised  to  the  surface  by  miniog  machioBiy. 

The  petition  then  steted  diat  oik  the  1 1th  January, 
1855,  petitioner  caused  a  tommons  and  plaint  in 
ejectment  to  be  issued  to  recover  poseesiion  bf  two 
open  fire- day  mitfes.  ten  opeu  stone-bridge  clay  mmei^ 
fiftj^  unopened  8toAe4)ridge  clay  mitaes,  and  fifty  nn- 
opened  other  mines,  sitnate  upon  the  iai](ds  of  Derry 
«nd  Breakaville.  'I  hat  after  jndgnidkit  had  there^ 
upon,  a  writ  of  htibert  issued  to  thj  sheriff  of  the 
county  of  TyrcAie,  commauding  him  to  have  the  peti- 
tioner, the  then  plaintiff,  pnt  in  possession  of  the 
mines  in  summons  and  plaint  above  mentioned. 

That  on  the  :}6th  April,  1864,  petitioner  became 
the  purchaser  in  the  Landed  Estates  Coort  of  said 
miues,  minerals,  toyaltles,  reservations,  and  other 
premises  respectively^  aud  had  a  conveyance  thereof 
made  to  hire  by  Judge  Hargreave. 
— The  case  made  by  the  respondents  was  two-fold: 
firstly, —  a  part  and  pared  question,  namely,  that  the 
portion  of  the  lands  from  which  said  fire-clay  was  re- 
moved were  lands  different  from  those  granted  by  the 
patent  of  26th  February,  1 630,  and  erected  ns  atbre- 
tiaid  into  tiie  manor  of  Castle  Stewart  That  the 
lands  from  which  the  fire- clay  was  taken  were  com- 
prised in  another  and  a  different  patent  of  same  date 
)M  the  former,  whereby  certain  lands  therein  meu- 
]tioned,  including  therein  two  third  parts  of  one  Bally- 
boe  of  land  in  Derry  into  three  parts  divided,  were 
erected  into  the  manor  of  Foreward ;  and  the  same 
were  thereby  by  the  said  last  mentioned  patent  granted 
to  Sir  Andrew  Stewart,  Bart.,  his  heira  and  assigns, 
in  evidence  of  which  it  was  alleged  that  the  seneschal 
of  said  manor  of  Forewaixi  always  exercised  jurisdic- 
tion over  the  entire  of  the  said  lands  of  Derry;  and 
that  petitioners  have  no  title  to  the  mines  and  minop- 


*  For  the  meaning  of  the  enpression  erop9  out,  vide  Lyell^ 
£  lementa  of  Geology,  sixth  edition,  1865,  p.  65. 


rals  mentioned  in  said  last-mentioned  patent;  and 
that  the  petitioners  were  only  entitled  to  a  moiety  of 
one-half  of  one  third  of  the  townland  of  Derry.  Se- 
condly— That  the  day  in  petition  mentioned  is  not 
a  mineral,  and  is  not  a  distinct  substance  from  the 
soil ;  and  that  the  allegation  ia  the  petition  that  said 
clay  was  incapable  of  bupporting  animal  or  vegetable 
lif9  was  untrue,  but,  on  the  contrary,  that  in  several 
pArtA  Of  the  lands  of  Derry  the  said  clay  crops  ont  at 
the  surface  of  the  ground,  and  that  the  surface  soil 
of  a  considerable  part  of  said  lands  is  formed  of  said 
clay  only,  and  that  same  produced  crops  by  tilling  in 
like  manner  as  the  general  surface  of  the  country. 

That  said  clay  was  not  altogether  obtained  by  sink- 
ing shafts,  but  has  been  obuined  in  large  quantities 
by  a  shallow  excavation  of  a  few  feet  in  depth  at  the 
surface  of  the  ground,  and  also  from  quarries  opened 
at  the  side  of  a  hill,  from  which  quarries  and  surfaces 
large  quantities  of  day  can  be  removed  without  sink- 
ing shafts.  Thirdly — Respondent  submitted  that  by 
said  fee-farui  grant  of  12th  December,  1632,  the 
mines  and  minerals  passed  to  the  grantees,  and  that 
the  words  "  use  of  mines  and  minerals  "  could  not 
operate  as  an  exception  of  the  mines  and  minerals 
themselves;  and  that  as  inasmuch  aa  no  estate  in  the 
lands  or  mines  was  retained  by  the  grantors,  said 
words  could  not  operate  as  an  exception  of  the  mines 
and  minerals  themselves ;  and  that,  inasmuch  as  no 
estate  in  the  lands  or  mines  was  retained  by  the 
grantors,  said  words  could  not  operate,  even  by  way  of 
grant  of  an  easement,  or  right  of  an  incorporeal 
nature;  and  that  the  said  fee-farm  grant  was  inope- 
rative to  reserve  or  except  said  mines  and  minerals,  or 
any  interest  flu  or  i^ht  to  them. 

The  affidavit  of  Sir  IKchard  Grifiith,  Bart  (Geo- 
logwt),  was  read  in  support  of  the  petitioner's  case. 
He  stated  tliat  he  was  well  acquainted  with  the  geo- 
logical qnattties  of  the  townland  of  Derry  aad  Gort- 
naskea,  which  were  in  the  districts  where  the  land 
collieries  were  situated  in  the  county  of  Tyrone. 
That  the  stratification  of  these  lands  consists  of  alter- 
nations of  coal,  with  sandstone,  shale,  and  fire-clay; 
and  that  such  fire-clay  is  commonly  called  and  knowa 
in  the  said  county  by  the  name  of  stonebridgo  clajj 
from  iU  close  resemblance  to  a  similar  substance  found 
in  Stonebridge,  in  Worcestershire,  and  which  there 
forms  the  substrata  of  the  coal-bede.  "  That  said 
fire  day  is  a  separate  and  distract  subsunce  fmn*  the 
surface  of  said  lands,  although  it  may  in  some  places 
orop  up  to  the  surface;  that  it  does  not  contain  anj 
Vegetable  or  animal  substance,  aud  is  incapable  ot 
supporting  animal  or  vegetable  life;  "  that  this  clay  m 
a  minercU  in  the  proper  acceptation  of  the  word;  ttat 
it  is  analogous  in  its  constitution  to  the  mineral  u 
England  known  as  stonebridge  day,  as  the  analysis  in 
Sir  Bobert  Kane's  book,  "The  Industrial  Resonrccsof 
Ireland,"  demonstrates,  which  analysis  is  oorrect,  and  is 

as  follows: 

Coal  Island.  Stonebridge. 

Silica 46-2  

Alumina...., 30*8  

Peroxide  of  Iron. 8-4  

Potash ..-O-^  

Water., H-2  

100.0 
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Sir  Robert  Eaoe,  M.D.,  F.R.S.,  in  his  affidavit  ve- 
rified the  analysis;  and  be  was  of  opinion  that  the 
firfr-daj  is  a  mineral  in  the  proper  sense  of  the  word, 
la  support  of  the  petitioner's  case  on  the  part  and 
parcel  question,  the  following  evidence  was  given: — 
The  affidavit  of  Samuel  Gale,  surveyor  and  valuator, 
that  he  bail  made  a  snrvey  of  the  townland  of  Derrj ; 
that  it  contained  eighty-fonr  acres,  statute  measure; 
and  that  the  bonndaries  shown  him  coincided  with 
those  given  on  the  Ordnance  Survey  map,  sheets  46 
ud  47,  of  the  county  of  Tyrone,     The  next  evi- 
dcoce  given  was  that  of  a  photozincographic  copy  of 
a  mip  of  the  lands  of  Derry,  which  copy  of  a  map 
was  objected  to  by  the  respondents.     In  support  of 
the  evideoco  tbos  offered  on  the  part  and  parcel  qnes- 
tioB,  the  affidavit  of  W.  H.  Hardinge  was  read.  It  was 
IS  follows:— "That  having  reason  to  believe  from 
certaio  records  in  said  Landed  Estates  Record  Office 
that  certain  maps  were  made  in  the  year  1609  of  the 
liods  of  the  six  escheated  counties  in  the  province  of 
Ulster,  by  virtue  of  a  commission  issned  by  the  Crown 
under  the  great  seal  of  Ireland,  dated  the  2l8t  of  July, 
b  the  7th  year  of  the  reign  of  King  James  the  First 
of  England,  directed  to  certain  commissioners,  amongst 
whom  Sir  Thomas  Ridgeway,  knight,  vice-treasurer 
aod  treasurer  at  war  in  Ireland,  was  one;  and  believ- 
ing that  such  maps  were  in  existence  in  London,  I 
made  search  and  inquiry  for  them  among  the  public 
archives  preserved  in  the  State  Paper  Office  there,  the 
wsolt  of  which  search  was  that  I  discovered  in  the 
jear  1860  in  that  office  the  original  maps  as  made  in 
fboT  oQt  of  the  BIZ  escheated  counties  in  said  province 
of  Ulster,  amongst  which  was  the  original  map  of  the 
coaaty  of  Tyrone.   ThcA  1  have  no  doubt  that  said  maps 
are  the  original  maps  made  by  virtue  of  said  commis- 
sioD,  as  I  also  discovered  in  said  State  Paper  Office  at 
ume  time  an  original  letter  (in  what  I  believe  to  be 
from  a  comparison  of  the  handwriting  with  his  sig- 
natare  at  the  foot  of  his  audited  rolls  of  account  as 
such  vice-treasurer  and  treasurer  at  war,  the  band- 
wtiting  of  the  said  Sir  Thomas  Ridgeway)  distinctly 
eoomerating  the  volumes  of  maps  he  then  delivered 
Dp.  and  dated  from   the  Strand,  1 5  th  March,  1609 
(read  1610),  which  letter  was  addressed  to  one  of  the 
ministers  of  King  James  (assumed  to  be  Lord  Salis- 
buryV* 

"  That  photozincographic  copies  of  said  maps  and 
letter  were  executed  at  the  Ordnance  Survey  Office 
oBdcr  the  direction  of  Captain  Scott,  of  the  Uoyal 
Eogineera,  and  under  the  superiutendeace  of  Sir 
Uen^  James,  Royal  Engineers,  director  of  said  Ord 
nance  Survey  Office;  and  that  one  set  thereof  was 
deposited  in  September,  1861,  in  said  Landed  Estates 
Record  Office  by  the  directioa  of  the  Lord  Commls- 
aioners  of  Ber  Majesty's  Treasury,  accompanied  by 
a  letter  addressed  to  this  deponent  by  Mr.  Under- 
Mcretary  George  H.  Hamilton,  dated  the  18th  of 
aaid  month. 

**That  before  swearing  this  my  affidavit  I  applied 
for  and  now  priiduce  the  following  officially  certified 
copy  of  said  letter  from  Sir  Thomas  Ridgeway,  dated 
18th  March,  1609,  to  the  Earl  of  Salisbury,  as  it  is 
•opposed.  •  May  it  please  your  lordship,— The  maps 
of  the  escheated  counties  beside  Derrj  being  but  now 
newly  bound  op  in  six  several  books  for  bis  master's 


view  and  the  light  of  the  intended  plantacon.  I  hum- 
bly send  them  herewith  all  onto  your  Honour,  with 
like  humble  desire  to  receive  some  advice  from  your 
Lordship  by  Mr.  Norton  or  otherwise,  whether  I  shall 
sett  downe  in  the  playne  leaffe  at  the  forefront  of  each 
book  the  contents  of  the  same  shire  in  this  very  forme 
of  the  iuclosed  summary  note  of  calculation,  or  else 
leave  it  for  a  time  unwritten,  to  be  afterward  filled  up 
according  to  suth  other  forme  as  any  alteracon  upon 
the  now  course  in  hand  may  happen  to  produce.  Also 
I  humbly  present  unto  your  Lordship,  for  your  Honor's 
own  use  and  perudall,  at  yor  best  pleasure,  halfe  a 
dozen  lyke  books  of  my  own,  which  (iraitatnre  only) 
I  extracted  at  the  camp  and  at  my  own  house,  ffor- 
bearing  to  fyll  up  the  very  coptimart,  with  description 
or  the  other  blanke  leafiTe,  with  any  notes  tyll  I  re- 
ceive some  tart  from  your  Lordship  in  generall  what 
will  best  sort  with  the  same  maps  and  with  your  Ho- 
nor's lyking,  whereupon  all  shall  be  performed  accord- 
ingly in  brieff  and  yet  particularly  with  three  or  four 
days  at  furdest. 

•  The  true,  copy  of  the  Lord  Deputy's  remaining 
advizes  concerning  the  plantation  I  have  by  thence 
your  Lordship's  vouchsafed  admittance  and  audicice 
yesterday  (for  which  I  rest  humbly  bound),  selected 
and  singled  ont  from  among  other  bis  Lordship's  re- 
membrances, both  publyck  and  private,  the  late  im- 
partable  at  your  Lordship's  better  leasure. 

*  The  heads  and  true  state  of  all  els  reqnirable  of 
me  by  yor  Honour  (this  of  the  plantacon  being  the 
honourable  age  and  first  and  priiicipal  part  of  my  em- 
ployment from  Ireland  byther,  I  will  not  faill  (God 
willing)  even  in  ipso  punto  sincerely  and  soweliy  to 
set  down  and  send  about  the  midst  of  the  next  week 
for  your  Lordship's  perusal  at  your  own  best  times. 
My  ever  good  God  in  heaven  continue  and  increase  to 
your  Lordship  all  honour,  health  and  happynes.  Eveu 
so  forbearing  your  Honour's  furdor  trouble,  I  hnmMy 
and  ever  remain 

•  Your  Lordship's  wholly  to  dispose  of, 

'  Thomas  Ridqeway. 

*  From  my  lodging  in  ye  Strand, 
March  15,  1609. 

*  I  humbly  present  also  to  your  Lordship  the  Irish 
conclaved  petigrees  of  their  great  lords. 

•  Sm  Thos.  Ridgeway,  Treasurer  of  Ireland. 
« 15th  March,  1609. 

<  Mape  of  Escheated  Ooonties,  Irish  Petigrees,  &c 
of  these.' 

'*The  preceding  copy  is  truly  taken  from  a  photo- 
zincograpbed  copy  of  the  original  letter  prefacing  a 
volume  of  photozingraphed  original  maps  of  lands  es- 
cheated to  the  Grown  and  admeasured  in  1609*  and 
containing  part  of  the  barony  of  Dnngannon,  in  the 
County  lyrone,  deposited  in  the  year  1861  in  this 
office  for  public  use,  by  order  of  the  Lords  Commis- 
sioners of  her  Majesty's  Treasury. 

**  W.  H.  Hardinoe,  Keeper  of  said  Record. 

"  Landed  Estates  Record  Office,  Gustom-honso 
Boildings,  Dublin,  31st  August,  1864." 

J.E.  Wcdahe,  Q  C  for  the  respondents,  on  the  part 
and  parcel  question,  opened  the  objection  to  the  recep* 
lAon  of  the  above-mentioned  photographed  copy  of  the 
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map  and  letter.  This  map  cannot  be  evidence;  the  onlj 
attempt  to  identify  this  with  the  map  of  the  UJster  for- 
feiture is  a  letter  which  it  is  presomod  from  a  similarity 
of  handwi-iting  was  signed  **  Thomas  Ridgeway.*'  This 
map  differs  from  a  map  of  the  Down  Survey,  which  is 
always  admissible  in  evidence.  That  survey  was  laid 
down  to  a  scale,  and  hence  it  was  called  the  Down 
Survey,  from  the  fact  that  all  the  boundaries  were  laid 
down  to  a  scale.  Vide  Howard's  Revenue  Exch.  p.  1 14, 
where  a  compendious  histoiy  of  several  of  the  Irish 
surveys  is  given.  The  Archbishop  of  Dublin  v.  Lord 
Tnmbieston  (12  Ir.  Eq.  267)  was  where  the  Book  of 
Distributions  was  not  admitted  in  evidence.  It 
wfts  indeed,  however,  received  by  Lord  Chancel- 
lor Napier,  when  he  was  Chancellor,  in  Knox  v. 
Earl  of  Mayo  (Case  in  Ch,  temp.  Napier,  243). 
I'his  old  maj)  is  not  found  in  a  proper  repository,  nor 
made  in  pnrsuance  of  any  statute  authorizing  the 
making  of  said  map.  In  The  Duke  of  Beaufort  v. 
Smith  (4  RIx.  450),  a  survey  taken  in  the  year  1650, 
the  time  of  the  Protectorate,  by  viriue  of  a  comrais 
sion  to  certain  persons  mentioned  in  the  survey  by 
Oliver  Cromwell,  was  rejected  as  inadmissible,  either 
as  a  public  document  or  as  evidence  of  reputation;  so 
also  in  Daniel  v.  Wilkin  (7  Ex.  429)  a  survey  not 
duly  authorized  was  rejected  as  being  inadmissible  in 
evidence. 

The  Lord  Chancellor  thonght  there  was  am- 
ple ground  for  admitting  the  present  map  in  evi- 
dence. There  was  the  commission  for  the  Crown 
to  make  the  survey;  and  the  maps  are  identified  by 
this  letter  of  Ridgeway.  Then  we  have  a  photo 
graph  copy  thereof  duly  executed.  He  saw  nothing  to 
prevent  this  map  being  admissible  in  evidence. 

Brewster,  Q.C.,  Warren,  Q.C.,  and  F.  Whi/te, 
were  for  the  petitioners. — Mines  of  clay  may  exist 
and  have  always  been  known  to  our  law.  It  is  not 
the  chemical  or  gaological  feature  of  what  is  dug  out 
of  the  earth  that  constitutes  a  mine,  but  it  is  the 
method  adopted  in  getting  the  substance  out — Rex  v. 
Brettel  (3  IWn.  c&  Ad.  421);  Rex  v.  Sedgeby  (14 
M.&W.,  15  L.J.  Ex.  67). 

John  Edward  Walsh  Q.O.,  Flanagan,  Q.C., 
Ince,  and  Pallea,  were  for  the  respiondents. — Can 
it  be  successfully  urged  that  the  same  substance  in 
one  instance  is  a  mineral,  when  taken  out  of  the 
earth  at  a  considerable  depth,  and  if  it  happen  to  be 
on  the  surface  it  is  not  a  mineral? 

It  is  absurd  to  contend  that  clay  is  a  mineral.  The 
French  law  is  very  precise  in  defining  what  minerals 
are ;  and  clay  in  France  would  never  be  held  to  be  a 
mineral.  It  is  submitted  that  this  is  a  proper  ques- 
tion for  a  jury. 

Another  point  for  the  consideration  of  the  Court 
was,  that  the  reservation  of  '*  the  use  and  benefit  of 
mines  and  minerals  "  does  not  amount  to  an  excep- 
tion of  the  mines  and  minerals  themselves,  for  this  is 
only  a  licence,  and  conveys  no  interest  in  the  soil  so 
as  to  exclude  the  lessees  or  those  claiming  under 
them  from  opening  mines,  &c. — Chatham  v.  WiViam- 
8on  (4  East«  469)*  There  Lord  Ellenborough  says 
that  *'  no  case  can  be  named  where  one  who  has  only 
a  liberty  of  digging  for  coals  in  another's  soil  has  the 
exclusive  right  to  the  coals."  The  leading  case  on 
this  point  is  The  case  of  Lord  Mounijoy  (G..db.  17; 
4  Leon.  147). 


The  Lord  Chancellor. — The  facts  in  this  case  are 
sufficiently  developed  in  the  several  documents  before  me, 
and  I  do  not  see  what  case  I  could  send  toajuty.  A  jury 
in  this  case  conld  be  caVe  1  on  to  act  merely  under  the 
direction  of  the  judge,  as  the  facts  are  conceded.  Aa 
to  the  part  and  parcel  question,  it  appears  that  those 
lands  of  Derry  are  the  identical  lands  granted  in  the 
patent.  We  have  the  ejectment  proceedings  recog- 
ulzicg  them  to  be  the  lands.  The  question,  then,  for 
;  consideration  here  is,  what  was  reserved  by  the  deeds 
of  19th  June,  1762,  and  24th  of  October,  1726. 
Does  the  reservation  extend  to  the  beds  of  clay? 
The  words  **nse  and  benefit,^'  it  is  said,  do  not 
convey  more  than  a  license  to  go  in  there  and 
work  in  common  with  those  to  whom  the  lands 
were  granted,  and  that  such  things  occur  in  wastes 
and  commons,  but  those  are  particular  cu:<toms  in 
England.  There  is  a  custom  I  have  read,  if  one  finds 
a  mine  he  comes  to  be  the  owner  of  it.  but  all  that  has 
nothing  whatever  to  say  to  what  is  before  the  Court. 
We  have  only  one  simple  narrow  question  here  to  dciil 
with,  and  that  question,  in  very  few  words,  U — 
Is  fire  clay  is  a  mineral?  The  affidavit  of  Sir  Rich- 
ard Griffith  b  very  strong  on  the  point  ot  the  mineral. 
I  c  naot  accedo  to  the  argument  that  the  owner  of  the 
lands  buying  them  takes  anything  different  from  what 
any  other  stranger  would  buy.  Whatever  the  owner 
buys,  he  buys  as  any  other  would  buy.  Nor  can  I 
understand  going  back  behind  that  bo^  starting  |x)int 
which  the  statute  has  given;  it  appears  to  me  that  it 
comes  back  to  this — what  is  a  mino?  What  is  a 
mineral?  Those  words  are  very  variable,  and  have 
undergone  changes  within  the  last  century.  The  word 
''mine" is  an  ancient  word:  we  all  know  that  mines 
of  clay  were  very  old  terms — include  alum  mines  for 
example.  In  Rex  v.  BreUel  (3  B.  &  Ad,  424;  1 
L  J.,  N.  S.,  M.  C,  46,)  clay  pits  were  held  to  be 
mines.  In  that  case  excavations  were  made,  from 
whence  a  glass  house,  pot  clay,  and  fire  brick  clay, 
were  extracted.  A  perpendicular  shaft  was  sunk  from 
the  surface  of  the  land  for  the  purpose  of  raising  the 
clay  out  of  the  strata,  which  was  done  by  a  steam 
engine,  and  other  mining  apparatus;  the  excavations 
were  like  those  for  working  coal  and  metallic  mines,  and 
the  mode  of  raising  the  clay  was  the  same  as  that  nsed 
in  a  coal  mine,  and  Lord  Tenterden,  in  giving  judgment, 
said  be  saw  no  reason  to  depart  from  the  opinion  he  had 
pronounced  in  Rex  v.  Sedgeby  (15  L.  J.  Ex.  67),  that 
the  true  test  to  determine  whether  an  excavation  in 
the  earth  constituted  a  mine  or  not  was,  the  mode  in 
which  the  article  was  obtained,  and  not  its  chemical 
or  geological  character.  That  case  then  decides  that 
clays  may  or  may  not  be  minerals;  so  also  there  are 
limestone  quarries — Rex  v.  Inhabitants  of  Sedgeby  (2 
Barn.  &  Ad.  65).  Mines  of  coal,  ''  or  the  like,"  are 
mentioned  in  Co.  Lit.  53,  B.  In  The  Earl  of  Rosse 
V.  Wainman  (14  M.  &  W.  859)i  it  appealed  by 
Liclosnre  Act,  53  Geo.  3,  c.  18,  certain  waste  lands, 
the  soil  of  which  belonged  to  the  lord  of  the  manor, 
were  enclosed  and  allotted  to  commoners ;  the  Act  which 
recited  the  lord's  title  reserved  to  the  lord  all  mines 
and  minerals  of  what  nature  soever  lying  and  being 
within  or  under  the  said  waste  lands,  in  as  full,  am- 
ple, and  beneficial  a  manner  to  all  intents  and  purposes 
as  he  could  or  m'ght  have  held  or  enjoyed  the 
same  in  case  the  said  Act  had  not  been  made;  and  it 
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was  held  that  the  reservation  clanse  mnst  be  constrned 
with  reference  to  the  title  of  the  lord  to  the  whole  soil. 
Inasmnch  as  the  object  of  the  Act  was  to  give  to  the 
commoners  the  surface  for  cultivation,  I'eserving  to  the 
lord  what  it  did  not  take  awaj  for  that  purpose,  the 
word  "  mineral "  mnst  be  understood,  not  in  its  gene- 
ral sense,  signifying  substances  containing  metals,  but 
in  its  proper  sense,  as  including  all  fossil  bodies,  or 
matters  dug  ont  of  mines,  that  is,  quarries  or  places 
where  anything  is  dug;  therefore  that  the  clause  re- 
served to  the  lord  the  stra;  nui  of  stone  in  the  enclosed 
lands.  In  DarviU  v.  Boper  (24  L.  J.  Ch.  779), 
Kindersley,  V.C.,  held  that  the  definition  of  the  word 
*' mineral"  does  not  depend  on  the  nature  of  the 
fossil  obtained,  but  on  the  mode  in  which  it  may  be 
worked.  In  that  opinion  I  entirely  concur.  Mr. 
Rogers*  Book  on  Mines  contains  much  valuable 
information  on  the  question  before  us.  Well,  then, 
the  word  *'  mines  "  in  some  cases  may  differ  from  what 
it  is  at  other  times,  bnt  for  the  purposes  of  this  case 
the  word  *'  mineral  '^  means  anything  to  be  got  by 
mining;  there  are,  as  I  said  above,  mines  of  clay  and 
limestone.  Limestone  would  not  be  mines  in  France. 
It  is  perfectly  true  that  the  French  law  is  more  defi 
nite  and  precise  as  to  the  meaning  of  the  words 
••  mines,"  "  minerals,"  and  "  quarries,"  than  ours,  and 
were  we  in  France,  perhaps  this  clay  would  be  called 
a  qnarry;  however  we  are  not  in  France  now,  we  are 
iu  Ireland,  and  dealing  with  the  English,  not  the 
French  law.  Well,  I  think  when  earthy  substances 
are  got  by  mining,  for  example,  as  chalk  when  got 
down  in  depths  in  the  earth,  then  in  that  case  chalk 
wonld  be  a  mineral,  and  therefore  earthy  substances 
may  be,  and  are,  minerals.  Accordingly,  I  am  of 
opinion  that  the  words  of  the  deeds,  when  they  ex- 
cept minerals,  except  clay  mines,  and  therefore  I 
shall  restrain  the  respondent  from  working  the  mines 
of  fire  clay;  but  I  do  not  think  I  could  restrain  the 
respondent  from  working  any  clay  on  the  surface, 
that  is,  when  the  strata  of  clay  rises  to  the  surface, 
and  crops  ont  far  on  the  surface,  the  clay  is  then  not  a 
mineral,  that  is,  not  got  at  by  perpendicular  shafts  and 
horizontal  galleries  springing  therefrom.  The  reser- 
vation in  the  lease  I  consider  a  gnod  one;  therefore  all 
mines  are  reserved.  I  shall  make  no  rule  about 
quarrying,  but  I  mnst  make  a  decree  with  costs  re- 
straining  the  respondents  from  working  any  mines. 

/.  E.  Walsh^  Q.O. — In  this  case  no  account  was  prayed, 
eo  it  is  apprehended  that  the  Court  will  not  give  costs 
following  a  very  late  decision  made  in  this  Court. — 
Harvey  v.  Ferguson  (9  Ir.  Jnr.,  N.S.,  342).  Your 
Lordship  is  there  reported  to  have  said,  '*  I  can  give 
DO  costs  unless  the  parties  seek  an  account."  In  this 
case  yoa  only  give  the  petitioners  half  what  they  ask. 

Brewster^  Q.C. — The  respondent  here  raised  250 
tons  a  week  of  the  petitioner's  property ;  yon  have  now 
restrained  them  from  repetition,  and  they  having  failed 
most  now  pay  the  costs,  having  driven  us  into  Court. 
\The  Lord  Chancellor, — The  question  before  the 
Court  was,  no  donbt,  a  novel  one.] 

Flanagan,  Q.G. — It  is  only  just  reported  thttt  when 
&o  account  is  asked  the  Court  will  not  give  costs.  Jn 
the  Landed  Estates  Court  there  was  no  question  of 
mines  decided. 

Tbi  Lobd  Ghakcbllor. — Prima  facte  the  costs  go 


with  the  decree, 
their  costs. 


I  think  the  parties  are  entitled  to 


Court  of  dueen'0  Utnt% 

[Reported  by  William  Woodlock,  Esq ,  BArriater-at'LawJ 

(Cbowk  Side.) 

The  Queen  at  prosecution  of  Macaulay  v.  Fjsh  - 
BOURNE. — Nov,  14,  1864. 

Mandamus-^  St,  14  ^  15  Ftc,  c.  70,  a.  B^Lands 
injuriously  affected  by  railway  works — Notice  tu 
tvritiny. 

In  order  to  induce  the  Court  to  grant  a  mandamus 
j  to  compel  the  arbitrator  appointed  by  the  Board 
.  of  Works  to  assess  compensation  for  lands  inju' 
riously  affected  by  railway  works,  the  party  should 
show  that  he  has  delivered  to  the  arbitrators  the 
statement  in  writing  oj  the  nature  oj  his  claim, 
mentioned  in  sec,  8  of  St.,  14  ^  15  Vic,,  c,  70 
(O'Brien,  J.,  dissentiente.) 

This  was  a  motion  to  make  absolute  a  conditional 
order  that  a  mandamus  should  issue,  directed  to  Mr, 
Fishbourne,  the  arbitrator  of  the  Board  of  Works, 
commanding  him,  as  such  arbitrator,  to  inqnire  into 
and  adjudicate  upon  the  value  of  certain  lands  of  the 
prosecutors,  injuriously  affected  by  the  works  of  the 
Great  Southern  and  Western  Railway  Company.  It 
appeared  that  the  prosecutors  were  the  owners  of  a 
piece  of  land  on  which  houses  were  built,  situate  at 
Nenagh.  The  land  had  not  been  taken  by  the  Com- 
pany, nor  was  it  specified  on  the  maps  and  plans 
deposited  with  the  Board  of  Works;  but  the  Railway 
Company  in  the  course  of  its  works  had  raided  the 
road  in  front  of  the  houses,  and  so  prevented  ingress 
to  and  egress  from  them.  The  prosecutors  vveut 
before  the  arbitrator  at  the  meeting  held  by  him,  but 
he  refused  to  entertain  the  claim,  on  the  ground  that 
it  did  not  come  within  his  inquiry,  and  that  where  the 
land  was  not  taken  the  party  had  no  remedy  for  con- 
sequential dama;;e.  The  final  award  was  made  in 
September,  1862.  The  affidavit  upon  which  the  con- 
ditional order  for  the  mandamus  was  made  did  not 
state  that  any  statement  in  writing  of  the  claim  of 
the  prosecutors  had  been  delivered  to  the  arbitrators; 
but  that  point  was  not  raised  in  the  affidavit  to  show 
cause,  thongh,  as  will  be  seen  from  the  report,  it  was 
raised  in  argument  at  the  bar. 

Ryan  (with  him  Heron,  Q.C.)>  for  the  prosecntoiis, 
—The  Queen  v.  Bynd  (8  Ir.  Jnr.,  N.S.,  202)  shows 
that  it  is  not  necessary  that  lands  should  be  absolutely 
taken  in  order  to  entitle  the  party  to  a  mandamus. 
As  to  the  lands  not  being  on  the  maps,  see  statute 
14&  15  Vice.  70,  8.4. 

Serjeant  Sullivan  and  Coffey,  Q.C.,  for  the  defen- 
dant. —  There  is  no  statement  in  the  affidavit  on 
which  the  conditional  order  was  granted  that  any 
claim  in  writing  was  sent  in  to  the  arbitrator.  Under 
section  8  of  St.,  14  &  15  Vic,  c.  70,  thai  was  indis- 
pensable. 

Herony  Q.O.,  in  reply. — The  point  now  raised  was 
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not  made  by  the  arbitrator,  nor  was  it  for  that  reason 
that  he  refased  to  entertain  the  claim.  Under  section 
8,  the  claim  in  writing  is  not  necessary  to  give  jaris- 
diction  to  the  arbitrator.  Snppof^e  the  Railway  Com- 
pany had  neglected  to  pnt  Mr.  Fishbonrne's  appoint- 
ment in  the  Qazette*  would  his  award  be  a  mere 
nullity?  That  is  just  the  converse  of  the  necessity 
for  giving  a  notice  in  writing. 

Lefrot,  C.  J. — The  majority  of  the  Court  are  of 
opinion  that  there  was  a  defect  in  not  having  served 
a  notice  in  writing,  claiming  compensation  It  occurs 
to  nie  that  that  was  the  most  essential  ingredient  in  the 
Act  of  Parliament,  in  order  to  ascertain  beyond  a 
doubt,  first,  the  claim,  and,  secondly,  the  subject 
matter  of  the  decision,  that  hereafter  it  might  be 
known ;  for  the  decision  might  comprise,  not  merely 
compensation  for  land,  bnt  other  specific  things  re- 
quired to  be  done.  It  was,  therefore,  essential  that 
the  subject  matter  on  which  the  arbitrators  had  juris- 
diction should  be  definitely  ascertained.  It  does  not 
appear  to  have  been  so  ascertained  what  was  the  sub- 
ject matter  of  the  decision ;  and  you  might  as  well 
say  that  you  could  dispense  with  a  summons  and 
plaint  in  an  ordinary  action  as  dispense  with  the  claim 
in  a  case  of  this  nature.  I  am  of  opinion  that  the 
Act  provides  it  as  a  necessary  substantial  preliminary, 
and  that  the  parties  have  not  complied  with  that  pro- 
vision of  the  Act.  A  certain  time  also  b  limited, 
before  which  or  within  which  the  arbitrator  was  to 
proceed  in  reference  to  the  time  of  the  serving  of  that 
notice.  In  this  case,  therefore,  we  cannot  make  the 
order  against  the  Company.  They  have  appeared 
here  to  resist  this  order  being  made  absolute,  and  I 
think  they  have  shewn  a  sufficient  ground  against  it^ 

O'Brien,  J. — I  i egret  that  I  cannot  concur  in  the 
decision  arrived  at  by  the  other  members  of  the  Court. 
The  question  tuiDs  on  the  eighth  section  of  the  Act 
of  Parliament,  14  &  15  Vict,  c.  70,  Ndw,  on  that, 
as  controlling  the  operation  of  the  9th  section,  it  is 
icontended  on  the  part  of  the  company  that  before  a 
party  makes  a  claim  for  investigation,  he  should  give 
notice  in  writing.  Now,  the  dth  section  does  not  in 
terms  require  the  party  to  give  such  a  notice,  but 
Sajs  that  the  company  shall  publish  notices  specifying 
certsin  times,  and  requiring  all  persons  claiming  to 
tiav3  any  interest  in  the  lands,  to  deliver  to  the  arbi- 
trator, on  or  before  a  day  fixed  by  him  a  statement  in 
writing  of  the  nature  of  their  daim.  That  is  to  say, 
the  company  is  to  require  them  to  send  in  statements 
to  the  arbitrator  of  tbdr  claim.  Then  comes  the  9th 
aection,  which  refers  to  the  claims  mentioned  in  the 
beginning  of  the  8th,  bnt  it  does  that  for  the  purpose 
of  specifying  the  tin*.e  within  which  the  arbitrator  b 
to  proceed,  and  it  says  that  the  arbitrator  "  shall,  af- 
ter the  expiration  of  the  period  within  which  such 
claims  are  required  to  be  delivered  to  him'  as  afore- 

8\id,  proceed  to  inquire  into  and  adjudicate  upon 

the  compensation  to  be  paid  for  injury  to  any  lands 
injuriously  affected  by  the  execution  of  the  works  of 
the  company."  So,  it  refers  to  the  notice  in  order  to 
fix  the  time  at  which  the  arbitrator  is  to  commence. 
But  I  find  no  words  in  the  section  limiting  the  arbi- 
t]*ator*8  jurisdiction  to  claims  which  should  have  been 
made  in  writing.  The  time  of  his  inquiry  is  fixed  by 
referring  to  the  provisions  in  the  8th  section  Tor  the 


form  of  advertisement:  but  the  f^ubject- matter  of  in- 
quiry is  general,  and  not  confined   to  those  ca^^es  for 
<  ompensation  which  are  claimed  by  notice  in  writing. 
T  therefore  cannot  find  anything  to  make  it  essential 
for  the  party  to  make  a  claim  in  writing.    Well,  now, 
that  being  so,  or  supposing  for  a  .moment  that  the 
arbitrator  was  not  bound  to  investigate   this  claim  till 
it  was  made  in  writing,  it  is  not  contended  here  that 
tlie  period  of  thirty  one  days  mentioned   by  the  com- 
pany in  theip  advertisement  under  s.  8,  is  that  withia 
which  a  claim  in  writing  should  be  sent  'n,  or  if  that 
is  suggested  it  could  not  be  maintained,  and  if  a  claim 
was  not  sent  in,  it  was  in  the  power  of  the  party  at 
the  time,   if  the  objection   was   made,   to  remove  it. 
Well,  it  may  be  said  that  the  Court,   in  granting  a 
mandamus  should  be  satisfied  that  a  regular  demaud 
was  made.     Welt,  here  a  demand   was  made,  when 
it    was  in   the   power    of  the    party    to    make   a 
more   formal  one.      It  was  not   then   objected  to, 
but   the    objection  made   in   the   affidavit  shewing 
cause  is  one  utterly  untenable,  because  of  the  decision 
in  the  case  of  The  Queen  v.  Rynd.  That  was  the  whole 
ground  and  sole  reason  for  Mr.  Fishbonrne's  origiual 
refusal     The  company  were  present  then  before  him, 
and  the  objection  about  the  claim  not  being  made  in 
writinc  was  not  made,  until  it  is  made  now  in  argu- 
ment by  Serjeant  Sullivan.     I  can   well  understand 
the  arbitrator  saying.  "  I  will  not  investigate  a  parol 
claim;  send  it  in  writing.''     If  he  had  said  that,  and 
his  request  was  not  complied  with,  it  would  be  matter 
for  the  discretion  of  the  Court  whether,  especially 
after  the  time  which  has  elapsed,  we  should  interfere 
in  favour  of  the  party  who  was  required  only  to  do 
what  was  reasonable,  and  had  refused  to  do  so.  There 
is  nothing  of  that  kind  here.    I  do  not  see  that  on  the 
Act  it  is  imperative  on  the  party  to  send  in  a  claim  in 
writing.     The  Act  says  that  the  Company  roost  have 
pnt  in  advertisements.    Even  if  the  party  had  not  sent 
in  a  claim  in  writing,  if  the  objection  had  been  made 
below,  the  party  could  have  removed  it.    I  do  not 
think  the  company  should  be  allowed  to  make  the  ob- 
jection now,  and  it  is  my  opinion  that  the  mandamas 
ought  to  be  allowed  to  go. 

Hatks,  J.— I  think  the  conditional  order  shonldbe 
discharged  I  do  so  reluctantly;  bnt  I  have  come  to 
that  conclusion  on  the  general  principles  which  I  think 
ought  to  prevail  in  mandamus  law.  This  is  aii  ap- 
plication that  a  judge  should  be  directed  to  adjudicate 
upon  a  case  before  him.  I  take  it  to  be  of  the  essence 
of  mandamus  law  that  the  person  making  that  appli- 
cation should  shew  that  he  has  done  everything  in  his 
power  to  bring  the  matter  before  the  judge,  that  it  is 
the  judge's  default  alone  that  he  relies  npon.  I  do 
not  think  that  that  is  the  case  here.  The  party  calls 
on  ns  to  require  Mr.  Fishbourne  to  hear  his  case. 
What  case?  The  case  that  he  is  hereafter  to  bnog 
before  him.  What  has  he  done  to  this?  He  went 
before  the  arbitrator,  and  Mr.  Fishbourne  said  the  mat- 
ter was  not  before  him  on  the  maps.  Well,  thatsbonia 
have  put  the  parties  on  the  alert,  and  the  only  course 
for  the  parties  was,  even  at  that  time,  to  have  put  in 
the  written  statement.  They  never  do  so,  and  they 
come  here  now  without  going  and  putting  the  com- 
pany in  a  position  to  refuse  anything.  \^^  "^ 
think  tTiey  have  done  all  they  should,  or  that  tnej 
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btre  put  themflelres  into  a  poeitlon  to  ask  for  a  writ 

FiTzGEaALi>,  J. — I  eoDcnr  in  thinking  that  the  con- 
ditiooal  order  should  be  discharged,  as  having  been 
in  providently  made  on  the  loose  statements  in  the 
alEdsTit;  and  I  shoald  not  say  a  word  more,  bnt  that 
88  principles  have  been  advanced  at  the  bar  and  on 
the  bench  more  extensive  than  I  think  necessary,  I 
wish  to  itate  the  grounds  of  my  concarrence.  It  ap- 
pears to  me  that  on  the  ordinary  role  regnlating  the 
diicretion  of  tbe  Court,  when  yon  ask  the  Court  for 
a  nundaoias  to  compel  a  party  to  perform  a  legal 
doty,  yon  most  shew,  in  the  first  instance,  that  yon 
hire  made  a  proper  demand  on  him  to  perform  it,  and 
thai  he  has  refused  to  do  so.  Tbe  Act  of  Parliament 
dearly  defines  how  the  claim  for  compensation  is  to  be 
Bade,  namely,  that  the  party  shoold  state  his  claim 
in  writing  specifying  shortly  what  hb  title  is,  how  he 
alleges  the  lands  to  be  injured,  and  the  sum  which  he 
claims,  and  requiring  the  arbitrator  to  assess  compen- 
sation on  that.  That  is  the  demand  which  tbe  law 
points  oat;  and  independent  of  any  legal  proposition, 
it  Is  the  character  of  the  demand  which  the  very  na- 
ture of  the  case  requires.  All  that  took  pkce  here 
is,  that  the  party  required  the  arbitrator  to  assess  da- 
mages, and  that  the  arbitrator  refused  to  do  so  on  the 
groQDd  that  the  niatter  was  not  referred  to  him ;  and 
after  the  lapse  of  two  years,  and  what  would  appear 
to  be  the  relinquishment  cf  the  claim,  we  are  called 
opon  now  to  issue  a  mandamus  to  compel  the  ofiicer 
to  perform  his  duty.  I  think  the  order  was  improvi- 
deotij  issued,  and  that  there  was  no  proper  demand. 
Bat  as  the  company  make  this  objection  now  for  the 
first  time  at  the  bar,  I  think,  and  I  believe  the  rest  of 
the  Court  concur,  that  the  discharge  of  the  order 
shoald  be  made  without  costs.  I  wi<»h  to  say  nothing 
aa  to  whether  the  claimant  is  barred  by  reason  of  an 
award  being  made  from  making  his  claim  against  the 
Company. 


The  QuiEEf  v.  MCohhick  and  otbxrs. 
Nov.  15,  16,  1864. 

Criminal  law — BaU, 

Motion  to  admit  pri8<mers  to  bait  refused  under  the 
drcumetancea  of  the  case  {Hayes,  J.  dissentiente). 

This  was  aa  application  to  have  the  prisoners,  who 
were  confined  in  the  gaol  of  Belfast,  admitted  to  bail. 
Tbe  informations  against  the  prisonera  stated  that  tbe 
deponents  saiv  them  forming  part  of  a  mob  or  body 
of  men  who  attacked  another  body  of  men  who  were 
at  work  in  certain  new  docks  which  were  being  con- 
structed at  Belfast,  and  which  second  body'  ^  men 
were  called  the  navvies.  The  depositions  stated  posi- 
tively that  the  prisoners  were  armed  with  fire-arms, 
and  that  they  fired  them,  kneeling  down  deliberately 
to  take  aim  at  their  opponents,  and  that  a  man  named 
Fagan  was  killed  in  tbe  course  of  tbe  disturbance. 
Tbe  prisoners  filed  affidavits  in  support  of  their  appli- 
cation.    U  is  sniBcieiit  to  refer  to  that  of  one  of  them 


named  James  M'Cormiek,  as  the  other  affidsvits  were 
in  almost  identically  the  same  terms.     It  is  as  follows: 
**  I,  James  M'Cormick,  of  Belfast,  in  the  county  of 
Antrim,  apprentice  to  the  iron  ship  bnilding  trade, 
aged  twenty- seven  years  and  npwards,  make  oath  and 
say  that  I  was  arrested  on  the  1 2th  day  of  Septem- 
ber last,  and  committed  for  trial  on  the  fonrteenlb 
day  of  September  last,  to  the  gaol  at  Belfast  aforesaid 
on  a  charge  of  having  formed  part  of  a  riotous  mob 
unlawfully  assembled  with  ^re  arms,  and  who  fired  at 
a  contending  mob  called  tbe  *  navvies,'  on  informations 
and  depositions  sworn  at  same  lime  against  me  and 
one  William  Cowan  by  Jane  M'Nally,  John  Keys, 
Ellen  M'Killen,  and  Patrick  Trainor,  to  whose  said 
depositions  I  respectfully  crave  leave  to  refer.     That 
new  docks  are  being  formed  at  the  entrance  to  the 
harbonr  of  Belfast,  being  at  tbe  northern  extremity  of 
the  town,  and  in  the  construction  thereof  several  hun- 
dred of  that  class  of  men  usually  called  navvies  were 
and  are  employed,  being  principally,  if  not  altogether, 
strangers  to  the  town,  and  not  being  connected  there- 
with,  except  by  their  temporary  employment  there  as 
labourers  at  said  works.     That  some  not  very  serious 
disturbances  took  place  dnring  the  week  commencing 
the  8th  August  last,   and  dnring  which  week  the 
Summer  Assises  for  the  county  of  Antrim  were  being 
held  in  the  town;  but  on  Saturday,   the    13th    of 
August,  the  town  was  perfectly  quiet,  and  so  conti- 
nued during  the  following  Sunday.     That  on  Monday, 
the  15th  August  last,  the  navvies  were  off  their  work, 
that  day  being  a  holiday,  and  assembled  in  a  large 
body  at  a  chapel  at  a  southerly  part  of  the  town,  and 
rushed  violently  through  several  streets  yelling  and 
firing  shots,  causing  terror  to  the  inhabitants;  and 
having  reached  Brown-street,  lying  in  the  western  di- 
rection, they  broke  the  windows  in  houses  through 
Brown-street,  and  in  an  infant  school  at  the  corner  of 
Brown-square,  throwing  stones  into  the  school-room, 
and  injuring  and  frightening  the  children  to  a  very 
great  extent,  and  were  only  stopped  %y  some  men 
who  were  at  the  time  of  the  attack  peaceably  at  work 
in   a  neighbouring  iron   foundry,  bnt  who,  having 
heard  of  the  wrecking  that  was  going  on,  'ran  out 
from  the  foundry  and  drove  off  the  navvies,  who  up 
to  that  time  had  been  carrying  on  their  riotous  con- 
duct wholly  uncontrolled  either  by  military  or  police, 
and  would  have  continued  to  act  in  the  same  way  to 
a  moch  greater  extent  had  they  not  been  prevented 
by  the  foundrymen.     That  there  was  no  rioting  up  to 
this  time  at  the  docks  or  in  that  neighbourhood  nntil 
on  the  17th  of  August  some  hundreds  of  navvies 
came  to  the  docks  and  tried  to  intimidate  the  few  of 
their  body  who  were  at  work,  and  then  challenged 
and  endeavoured  to  taunt  the  men  in  an  iron  foun- 
dry ailjoining  the  docks  to  come  into  collision  with 
them ;   and  at  the  dinner-hour  some  of  these  iron 
foondry  men  did  go  towards  the  docks,  when  they 
were  fired  at  by  the  navvies  and  driven  back.     That 
this  conduct  caused  great  excitement  and  fears  that 
the  houses  in  tbe  neighbonrhood  would  be  attacked  as 
in  other  parts  of  the  town,  and  the  families  of  the 
itthabtiants  assaulted  in  the  absence  of  the  men,  who 
were  engaged  at  their  work,  there  being  no  protection 
afforded  by  either  military  or  poHce,  and  a  number  of 
the  men  engaged  on  the  opposite  side  of  the  river 
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crossed  over  and  drove  the  navvies  from  the  docks. 
Tiiat  these  are  the  riotoas  proceedings  referred  to  in 
the   informations  and  depositions   as  having  taken 
place  on  the  17th  of  Aagast  last;  but  1  positively 
swear  that  I  did  not  fire  the  shots  alleged,  and  that  it 
IS  not  true  that  I  had  a  gun  and  knelt  down  and  fired 
shots  into  the  docks  as  alleged  in  said  depositions  and 
informations,  or  that  I  fired  into  the  docks  at  alL 
That  I  never  was  in  a  magistrate's  or  other  court  in 
my  life  antil  brought  up  on  the  present  charge,  and 
never  was  summoned  for  or  charged  with  any  offence 
or  breach  of  the  law«  and  can  get  good  characters 
from  my  employers,  Messrs.  Harland  and  Wolfe,  the 
extensive  iron  ship-builders  in  Belfast,  and  their  ma- 
nagers and  foremen,  and  the  clergymen  of  my  Chnrch, 
and  from  William  Henry  Waugh,  Esq.,  of  Sion-htll, 
near  Diomara,  in  the  county  of  Down,  a  gentleman 
of  considerable  property  and  means,  and  to  whom  I 
RMS  well  known  previous  to  my  coming  to  Belfast, 
Aud  who  is  willing  to  enter  into  security  for  me  to 
any  amount  the  Court  may  reasonably  require.     That 
I  bave  remained  ever  since  my  arrest,  and  still  am,  in 
close  custody,  confined  in  a  cell,  the  windows  of  which 
are  so  high  as  to  render  it  impossible  to  look  through, 
aiiil  having  no  fire-place,  though  heated,  when  neces- 
sary, by  beating  apparatus.     That  in  common  with 
all  other  prisoners  who  provide  themselves  with  food, 
I  do  not  get  out  from  this  cell,  oxcept  for  about  one 
hour  in  the  day,  when  I  have  to  walk  up  and  down 
by  myself  in  a  narrow  walk,  enclosed  between  walls 
at  least  seven  feet  high;  and  I  am  not  allowed,  nor 
'  are  any  of  such  prisoners  allowed,  to  converse  with 
any  other  of  the  prisoners;  and  I  am,  in  fact,  placed 
ID  solitary  confioement,  and  so  must  remain  until  the 
A  assizes,  unle.s  admitted  to  bail.     That  I  am,   and 
ever  since  my  arrest  have  been,  quite  ready  and  wil- 
ling and  desirous  to  take,  my  trial,  and  was  most  anx- 
ious to  be  tried  at  the  late  Quarter  Sessions  for  the  county 
of  Antrim,  and  have  several  most  respectable  wit- 
nesses who  9re  ready  and  willing  to  come  forward 
an  1  give  evidence  on  my  behalf,  but  who  were  not 
examined  by  the  magistrate  taking  the  informations 
and  committing  me,  although  several  of  them  were  in 
court.     That  I  am  dependent  upon  my  wages,  as  such 
apprentice,   for  my   support,  out  of  which  I   have 
to  assist  in  the  support  of  my  widowed  mother.    That 
Hu  application  was  made  on  the        day  of 
last  to  John  G.  O'Donnell,  Esq.,  resident  magistrate, 
the  committing  magistrate  at  Belfast  Petty  Sessions, 
that  I  should  be  admitted  to  bail,  but  the  application 
vtas  refused  on  the  ground,  as  1  believe,  that  I  was 
charged  with  firing  a  gun  at  the  navvies  in  the  docks, 
which  charge  so  made  against  me  I  positively  say  is 
untrue.     That  if  admitted  to  bail  I  can  procure  good 
solvent  and  substantial  securities  for  my  appearance 
at  the  Assizes  or  other  gaol  delivery  in  the  sum  of 
fifty  pounds.     That  the  ordinary  clothes  worn  by  my- 
self and  fellow  workmen  to  the  number  of  several 
hundreds  whilst  at  our  work  is  white  jacket  and  mole- 
skin or  linen  trowsers,  which,  of  course,  become  dis- 
coloured and  soiled." 

Whiteside,  Q.C.,  and  Falhiner  appeared  for  the 
prisoners. 

Serjeant  Suliivan  and  Waters  for  the  Crown. 

Cur.  adv,  vuitt. 


Nov.  16. — FiTzoERALD,  J. — In  this  case  an  appli- 
cation was  made  yesterday  on  the  part  of  the  priso- 
ners to  be  admitted  to  bail.     It  appears  they  were 
committed  for  trial  in  the  month  of  September  by  the 
magistrates  of  Belfast  upon  a  charge  arising  out  of 
the  recent  outrages  there.     I  do  not  mean  to  express 
the  least  opinion  as  to  the  gnilt  or  innocence  of  the 
parties,  who  are  to  be  tried  by  a  jury.     For  the  pur- 
pose, however,  of  disposing  of  this  question  to-day 
we  must,  in  the  first  instance,  assume  the  depositions 
or  informations  to  be  accurate;  that  is,  unless  an- 
swered or  displaced,  saving  the  case  in  which  there 
would  appear  on  the  face  of  them  some  such  incon- 
sistency as  would  induce  the  Court  to  believe  the  par- 
ties were  not  entitled  to  belief.    In  most  cases,  nnless 
there  is  something  to  be  explained,  I  think  a  negative 
affidavit  is  entitled  to  very  little  weight  on  the  part  of 
a  prisoner,  and  it  is  better  to  decide  on  the  deposi- 
tions alone.     There  were  four  or  five  different  deposi- 
tions; but  the  substance  is — that  in  the  course  of 
these  lamentable  outrages  which  took  place  in  Belfast, 
and  which  were  known  over  the  whole  world,  and 
were  a  disgrace  to  the  community,  it  appears  that  on 
a  particular  day  the  prisoners  are  charged  with  being 
in  the  position  of  being  ring-leaders  on  one  side;  that 
is,  having  singled  themselves  out,  that  they  were  both 
armed  with  fire-arms,  and  that  not  on  one,  or  two,  or 
three,  but  several  occasions,  they  discharged  a  loaded 
gun,  and  towards  the  opposite  body,   the  navvies, 
who  were  assembled  in  a  dock  yard.     No  one  can 
doubt  if  the  deponents  are  worthy   of  belief  that 
that  firing  of  arms  under  such  cirenmstances  was  a  firing 
with  intent  to  kill,  or  maim,  or  disable.     The  parties 
were  committed  on  this  charge,  and  the  magistrates 
refused  to  admit  them  to  bail;  and  now,  npon  this  ap- 
plication the  Crown,  in  the  exercise  of  its  discretion, 
comes  in  to  oppose  the  discharge  of  the  prisoners,  I 
assume,  resting  their  opposition  on  the  legal  ground, 
that  if  tho3e  prisoners  are  admitted  to  bail,  there  is 
danger  that  they  would  not  be  forthcoming  to  answer 
the  charge   which  is   made   against   them.     In  the 
course  of  the  discussion  a  number  of  authorities  were 
adverted  to.     I  pass  for  a  moment  from  the  deposi- 
tions, only  pointing  out  this,  that  if  the  parties  are 
entitled  to  belief,  and  that  on  the  trial  of  the  case 
what  they  depose  to  is  not  displaced,  and  the  jury  be- 
lieves it,  there  is  sufficient  to  warrant  a  jury  in  find- 
ing a  verdict  of  guilty  of  firing  with  intent  to  kill  or 
do  grievous  bodily  harm.     We  were  pressed  with  the 
authority  of  The  dueen  v.  Scaife  (9  Dow.  Pr.  Cas., 
553),  where  Judge  Coleridge  states  the  ground  on  which 
the  judgment  of  the  Court  ought  to  be  based ;  namely, 
he  states  that  the  Court  should  consider  whether  the 
offence  charged  is  serious;  whether  the  evidence  is 
strong;  and  whether  the  punishment  for  the  offence  is 
heavy;  and  having  arrived  at  a  conclusion  on  these 
circumstances,   there  remains  the  consideration  whe- 
ther the  prisoner,  if  discharged,  might  not  appear  to 
answer  the  charge.     Well,  then,  the  first  is  whether 
the  offence  is  a  serious  one;  nay,  more,  whether  the 
offence,  as  was  said  by  Mr.  Falkiner,  was  not  one  of 
enormity.     And  I  will  say,  supposing  the  offence  to 
be  made  out,  the  offence  is  one  of  great  enormity; 
and  we  cannot  shut  our  eje&  to  the  fact  of  which  we 
must  take  judicial  notice,  that  in  the  course  of  the^e 
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oatrftges — I  paase  not  to  consider  which  side  is  to 
bUme— that  the  towa  of  Belfast  was  for  days  in  the 
bands  of  a  lawless  mob  on  one  side  or  the  other,  and 
that  neither  life  nor  property  was  secure;  and  also 
that  in  the  course  of  these  outrages  several  human 
lives  were  sacrificed.  Therefora  I  cannot  doubt  that 
when  the  charge  is  that  the  prisoners  singled  them- 
selves  oat  as  leaders  of  the  mob,  that  they  were  armed 
with  (ire-arms,  and  that  they  knelt  down  deliberately 
to  fire,  the  offence  is  a  grave  one.  Then  as  to  the 
next  point  pat  by  Judge  Coleridge.  As  to  that  I 
can  only  say  that  if  the  depositions  are  sustained 
there  would  be  evidence  of  the  guilt ^  of  the  parties. 
Then  as  to  the  nature  of  the  punishment,  there  is,  of 
course,  a  wide  discretion  vested  in  the  judge  to  be 
exenj^  according  to  the  circumstances  of  each  case. 
I  do  not  enquire  how  that  discretion  will  or  ought  to 
be  exercised;  that  will  be  for  the  judge;  but  J  can 
only  point  out  that  the  prisoners,  if  convicted,  may 
be  liable  to  penal  servitude  for  life;  that  is,  subject  to 
a  punishment  second  only  to  that  of  death.  In  a  case 
where  the  magistrates  have  refused  to  receive  bail, 
and  the  officers  of  the  Crown,  in  their  discretion^ 
which  is  generally  fairly  exercised,  oppose  the  appli- 
cation, if  the  Court  can  see  its  way  that  the  prisoners 
will  not  be  present  to  answer  the  charge,  it  is  difficult 
to  grant  the  application.  WelK  this  is  no  ordinary 
case.  We  cannot  shut  our  eyes  to  this, — that  there 
has  been  in  the  borough  of  Belfast,  on  both  sides,  a 
wide  spread  combination  to  set  the  law  at  defiance  ; 
nor  can  I  say  now  satisfactorily  to  myself,  that  if  the 
parties  thought  they  were  likely  to  be  convicted  and 
sentenced  to  so  heavy  a  penalty  as  I  have  pointed 
out,  they  would  be  present  to  answer  at  their  trial  I 
have  pointed  out  that  on  the  face  of  tiie  depositions 
there  is  a  wide  spread  conspiracy.  There  is  a  propo- 
sal to  give  security,  but  where  there  is,  a«i  in  The 
Queen  v.  GaUagher  (7  Ir.  C.  L.  R.  19),  and  The 
Queea  v.  M'CarUe  (11  Ir.  C.  L.  Rep.,  189),  a 
wide-spread  combination  against  the  law,  however 
there  might  be  a  likelihood  that  the  prisoner  would 
be  forthcoming,  the  Court  take  that  into  conside- 
ration, and  hold  that  they  would  not  admit  him  to 
bail;  therefore  I  am  anxious  to  avoid  any  expressions 
which  coald  now  or  hereafter  prejudice  the  fair  triiil  of 
the  prisoners;  bat  on  the  whole  of  this  case  I  am  un- 
ak>le  to  oome  to  a  conclusion  that  there  would  not  be 
a  failure  of  justice,  that  if  those  parties  are  discharged 
they  wonld  be  here  to  answer  their  trial,  and  on 
that  ground  alone,  1  think,  we  ought  not  to  reverse 
the  decision  of  the  magistrates. 

Hatu^  J. — I  regret  that  the  opinion  which  I  have 
formed  is  not  that  which  has  been  expressed  by  my 
brother  Fitsgerald,  and  which,  I  believe,  «rill  be  ex- 
pressed by  my  other  brothers.  In  this  case  an  appli- 
cation has  been  made  to  be  admitted  to  bail  on  the 
part  of  two  prisoners,  and  it  is  resisted  on  the  part  of 
the  Crown.  It  is  grounded  on  an  affidavit  in  each 
case,  made  so  far  buck  as  the  1st  of  November,  an 
atiidavit  which,  so  far  as  regards  the  facts  set  forth, 
and  so  far  as  they  ai%  not  met  by  the  informations,  is 
nuanswei-ed  in  a  single  part  by  the  Crown.  It  rests 
its  case  altogether  upon  the  facts  set  forth  in  the  in  - 
formations  against  the  prisoners.  Conformably  with 
the  rule  laid  down  in  former  cases,   which,  I  think, 


ought  to  be  followed  here,  I  look  with  little  regard  on 
a  denial  by  a  prisoner  of  his  guilt.  He  may  be 
looked  upon  as  an  interested  witness;  and  I  take  it 
that  it  is  from  the  informations  clear  that  there  are 
such  facts  as,  if  not  displaced,  would  warrant  a  jury 
in  convicting,  and  warrant  a  judge  in  sentencing  the 
prisoners  to  penal  servitude  lor  life.  Beyond  that  we 
cannot,  and  ought  not,  to  go ;  but  I  think  we  may  add 
a  few  facts  which,  as  being  uncontradicted  by  the 
Crown,  we  may  assume  to  be  true.  Let  us  look  then 
to  the  case  on  the  part  of  the  prisoner,  and  see  if  it 
is  of  that  enormous  character  which  it  has  been  re- 
presented to  be  on  the  other  side,  and  whether  it  is 
of  that  enormous  character  which  seems  to  have  been 
contemplated  by  some  of  the  cases.  I  take  one  of 
the  affidavits  which  have  been  made  in  the  case. 
There  seem  to  have  been  some  tumults  in  the  town 
of  Belfast,  which  went  on  until  Saturday,  the  15th 
August.  I  happened  to  be  in  the  town  myself  at  the 
time  at  the  Assises,  but  I  say  nothing  of  my  own 
feelings  on  the  subject.  The  affidavit  then  says  that 
on  the  8th  August  the  town  was  quiet,  and  so  con- 
tinned  until  the  following  Sunday;  that  on  Monday, 
the  17  th,  the  navvies— and  this  word  suggests  to  me 
this,  that  the  town  was  divided  into  two  parties,  the 
navvies  and  the  shipwrights;  when  I  say  the  town 
of  Belfast  I  do  not  mean  the  better  part  of  the  town, 
but  the  tumultuous  pait  of  it, — the  navvies  were  not 
at  work  on  the  17th  August,  and  they  assembled  in  a 
large  body  at  a  chapel  and  marched  through  several 
streets,  and  having  reached  a  place  they  proceeded  to 
wreck  a  house  which  happened  to  be  an  infant  school 
The  children  escaped  from  the  attack,  and  these  per- 
sons were  8top)ied  by  some  men  who  happened  to  be 
peaceably  at  work  at  a  neighbouring  foundry.  That 
shows  tb^re  was  a  very  considerable  disturbance  on 
the  17th;  and  then  the  affidavit  goes  on  to  say  that 
the  foundry  people  drove  off  the  navvies,  who  till 
then  had  been  carrying  on  their  riotous  conduct  un- 
controlled. Now,  it  says  there  was  no  rioting  up  to 
this  time  at  the  docks,  nor' till  the  17th;  and  I  rest 
here  on  this  day,  for  this  reason  that  in  all  cases  of 
this  kind  when  we  are  to  judge  of  the  enormity  of  an 
offence  it  is  important  to  speak  of  the  facts  leading 
up  to  the  crime.  I  m-ike  no  doubt  that  about  two  or 
three  o'clock  of  the  day  the  transaction  set  forth  in 
the  information  took  place;  but  I  think  it  important 
to  consider  the  transactions  which  took  piace  up  to 
that.  It  is  said  that  some  hundreds  of  navvies  came 
to  the  dock  and  tried  to  intimidste  those  who  were  at 
work,  and  then  challenged  the  men  at  the  foundry  to 
come  and  fight  with  them.  The  men  at  the  foundry 
wore  some  of  the  party  of  whom  the  men  who  came 
to  the  dock  were  composed ;  and  at  the  dinner  hour 
some  of  those  iron  foundry  men  did  come  to  the  docL*, 
when  they  were  fired  on  by  the  navvies.  Weil,  the 
navvies  were  peaceable  men,  but  they  seem  to  have  been 
prepared  for  the  attack.  The  asaailanto  were  fired  upon 
by  the  navvies  and  driven  back.  This  conduct  gave 
great  fear  that  the  hou^s  would  be  attacked  and  the 
families  of  the  people  assaulted,  there  being  no  pro- 
tection by  soldiery  or  police;  and  a  number  of  men 
at  the  opposite  side  of  the  river  crossed  over  and 
drove  the  navvies  away.  This  was  open  war;  in 
fact,  there  was  war  in  Belfast,  and  the  town  was  left 
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QDcontroHed  by  soldlerf  or  police:  and  the  affidarit  mjb 
these  are  the  riots  spoken  of  in  the  depositions.  Then 
he  goes  on  to  swear  that  he  did  not  taite  pari  in  the 
rioting,  which  I  do  not  set  mnch  vaioe  on.  Bat  we 
have  clear  evidence  that  this  is  not  the  case  of  a  man 
deliberately  in  a  street  going  down  npon  his  icnees 
and  aiming  at  his  neighbonr  and  discharging  a  pistol. 
If  it  were  so,  I  think  the  party  shonld  be  liable  to 
transportation  for  life  and  should  get  it;  but  we  have 
so;nethiDg  leading  np  to  the  state  of  things  which 
was  itself  very  melancholy,  but  was  led  up  to  by 
something  still  more  melancholy.  What  was  a  well- 
disposed  man  to  do  if,  as  these  men  say,  they  had 
real  fears  that  the  parties  who  were  pretending  to 
work  were  prepared  to  attack  them  ?  I  admit  that 
very  probably  these  men  acted  most  unwisely  and  in 
excess  of  their  daty,  bat  it  appears  to  me  that  some 
tSing  may  be  said  in  this  case  in  mitigation  of  the 
extreme  sentence  which  the  law  awards  in  cases  of 
this  kind.  I  will  call  attention  to  some  cases.  First, 
I  will  take  The  Queen  v.  Oatlagher,  which  I  call  at- 
tention to  becaose  I  think  it  is  plainly  distinguishable 
from  the  present.  It  was  a  case  where  the  parties 
w  ^re  charged  with  stealing  sheep.  There  it  appeared 
tfhat  for  some  time  past  the  mountains  adjoining 
Gweedore,  in  the  County  of  Donegal,  had  been 
tenanted  by  Scotch  and  English  settlers,  who  had  im- 
ported a  large  number  of  sbeeps  of  which  a  large 
number  had  been  destroyed  in  the  years  1856  and 
I857.  Many  of  the  carcasses  of  the  sheep  had  been 
fbnnd  buried  in  bogs  adjoining  the  mountains  in  a 
mutilated  state;  and  at  the  Summer  Assizes  of  1857 
a  presentment  for  the  valae  of  the  sheep  had  been 
passed  by  the  grand  jury  and  fiated,  and  the  amount 
of  the  presentment  directed  to  be  levied  off  the  dis- 
trict in  which  the  sheep  were  destroyed.  The  only 
evidence  against  the  prisoners  were  several  informa- 
tions made  by  an  approver,  in  one  of  which  he  stated 
that  certain  persons  named  Coll  had  told  him  that 
their  reason  for  killing  the  sheep  was  to  hunt  the 
Scotchmen  out  of  the  country  that  the  people  might 
have  the  mountains  to  themselves  again.  The  Court 
refused  an  application  to  admit  the  prisoners  to  bail, 
and  Crampton,  J.  said — *'  This  is  not  an  ordinary 
case  of  sheep-stealing  or  sheep  killing  in  which,  no 
doubt,  the  prisoners  might  be  admitted  to  bail;  but 
it  appears  by  tho  affidavit  of  the  Crown  solicitor  that 
there  is  a  deep-laid  and  wide>spread  conspiracy  to  in- 
jure these  persons  who  are  not  indigenous  to  the 
coanty  of  Donegal,  and  to  '  hunt  them  out  of  the 
country*  by  a  wholesale  system  of  destruction  to 
their  property.  I  quite  agree  in  the  view  of  my  Lord 
Chief  Justice,  that  we  should  by  no  means  arrive  at 
any  likely  probability  of  these  persons  appearing  to 
take  their  trial  if  they  were  admitted  to  bail.  The 
bails  themselves  might  be  members  of  this  rery  con- 
spiracy, and  the  Crown  may  have  no  means  of  ascer- 
taining that  fact.  The  presentment  by  the  grand 
jury  is  a  strong  presumption  of  the  existence  of  such 
a  conspiracy;  and  so  far  from  being  a  due  administra- 
tion of  justice,  it  would  be  ancillary  to  defeating  the 
ends  of  justice  if  we  were  to  grant  this  motion."  I 
do  not  find  anything  of  that  kind  here.  No  doabt, 
there  were  tamults  in  Belfast,  but  I  do  not  find  that 
there  was  any  wide- spread  conspiracy  for  hunting  any 


people  oat  of  Relfest.  I  only  cite  the  case  to  show 
the  difference  between  it  and  this  one.  The  Coart 
say  that  if  it  was  an  ordinary  case  that  fact  wonld 
not  have  prevented  the  Court  from  interfering  to  ap* 
rait  the  parties  to  bail;  bot  because  it  has  the  ingre- 
dient of  a  wide-spread  conspiracy  to  hunt  Scotchmen 
out  of  Donegal  the  Conrt  think  it  right  not  to  interfere. 
Something  of  the  same  kind  was  another  case.  The 
Queen  v.  Af'Cartie  (the  Phcsnix  case).  There  the 
parties  were  indicted  under  the  Treason  Felony  Act. 
It  was  a  deep-laid  conspiracy  that  had  extended 
through  the  counties  of  Cork  and  of  Kerry.  One  of 
the  paities  was  found  gnilty  and  sentenced.  Another 
came  here  to  be  admitted  to  bail  I  thought  then, 
and  think  still,  that  when  there  was  such  a  deep  laid 
conspiracy — such  a  process  of  dismemberment  gf  so* 
ciety — this  Court  wonld  have  neglected  its  duty  if  it  * 
had  admitted  the  parties  to  balL  It  is  a  case  very 
different  from  the  present.  Bat  there  is  a  case.  The 
Queen  v.  Scaife^  which  has  been  re-echoed  in  this 
country,  and  which  ought  to  be  a  guiding  principle. 
The  case  I  refer  to  in  this  country  is  The  Queen  v. 
Woods  (9  Ir.  C.  L.  Rep.  71).  There  Napier  and 
Ross  S.  Moore  applied  to  have  the  prisoners  admitted 
to  bail.  The  charge  against  the  prisoners  was  of 
manslaughter,  and  they  wero  apprehended  on  a  coro- 
ner's warrant,  which  we  know  must  have  been  founded 
on  the  verdict  of  a  jury,  and  that  asserted  the  gnilt 
of  the  party.  The  circumstances  of  the  case  are  not 
given  in  the  report  by  any  formal  statement,  bat  I 
gather  them  from  Mr.  Brewster's  on  behalf  of  the 
CrowU)  which  I  shall  read: — **The  depositions  are 
what  we  chiefly  rely  on  to  resist  this  application. 
Here  a  mnltitude  of  persons  assemble,  the  majority  of 
whom  are  armed;  and  will  it  be  said  that  because 
some  of  them  are  unarmed  they  are  not  guilty  of  a 
felony?  That  statute  enabling  magistrates  to  take 
bail  empowers  them  to  do  so  when  there  is  reasonable 
cause  to  doubt  the  guilt  of  the  party.  From  the  de- 
positions here  there  can  be  no  doubt  of  guilt.''  The 
Court  then  consisted  of  two  membera  only,  bat  two 
that  I  can  never  name  without  a  feeling  of  respect 
for  their  position  and  learning  as  judges  and  their 
character  as  men — Mr.  Justice  Crampton  and  Mr. 
Justice  Burton.  Burton,  J.  says— *^ The  question  in 
this  case  is,  whether  those  persons  are  to  remain  in 
custody  until  their  trial?  They  are  charged  with, 
and  intended  to  be  indicted  for,  manslaughter,  a  ver- 
dict having  been  found  against  them  to  that  effect  by 
a  coroner's  jury;  and  the  application  is  now  made 
that  they  may  be  discharged  from  custody  and  admit- 
ted to  give  bail  upon  the  grounds,  first,  that  they  are 
not  really  guilty  of  the  offence  for  which  they  stand 
charged;  a^d,  secondly,  this  being  a  case  of  man- 
slaughter, they  have  it  in  their  power  to  give  fall  and 
sufficient  security  to  meet  the  charge  brought  against 
them.  They  say  that  it  is  at  least  doabtfal  whether 
they  can  be  convicted ;  and  they  state  matters  tend- 
ing to  show  that  they  did  not  take  a  part  in  this  trans* 
action ;  and  then  they  also  rely  on  the  fact  of  their 
having  been  a  considerable  time  in  custody,  and  the 
injuries  their  families  wonld  sustain  if  they  are  de- 
tained longer.  From  the  first  I  was  of  opinion  that 
there  could  be  no  serious  objection  against  this  appli- 
cation on  substantial  bail  being  given  for  tbek  appear- 
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loce.  I  apprebeud  that  mast  be  such  bail  as,  reaaon- 
auly  speaking,  the  Crown  cannot  object  to;  and  the 
Coort  ought  to  be  satisfied  that  by  granting  the  ap- 
plication there  is  no  danger  of  the  prisoner  not  ap- 
pearing oQ  the  triaL  There  b  no  doubt  of  the  jaris* 
diction  of  the  Court  to  admit  persons  to  bail  under 
proper  circumstances,  although  a  verdict  of  a  coroner*s 
jory  be  fouiid  against  them.  And  my  brother  Crampton 
b  of  opinion  with  myself,  that  upon  reasonable  terms 
these  persons  may  be  admitted  to  bail.  Upon  all  the 
authorities,  more  especially  the  authority  of  that  case 
in  5  Jurist  {The  Queen  v.  Scai/eX  the  ground  of  admit- 
ting or  not  admitting  to  bail  is,  whether  there  is  a 
danger  of  the  party  uot  being  amenable  when  the 
trial  takes  place.  I  am  satisfied  that  there  are 
sufficient  grounds  in  this  case  to  send  up  an  indict- 
ment for  manslanghter;  but  that  is  no  reason  for 
their  not  being  dischai'ged  from  custody  upon  giving 
bail  in  such  an  amount  as,  morally  speaking,  may 
prevent  any  danger  of  their  not  being  forthcoming  at 
the  trial.*'  Thus  this  learned  judge,  notwithstanding 
the  verdict  of  a  coroner's  jury,  was  *of  opinion  that 
there  was  no  serious  objection  to  the  application ;  and 
Crampton,  J,,  who  concurred  in  the  judgment  of  the 
Court  in  The  Queen  v.  Gallagher^  saya, — ''  I  have 
felt  oousiderable  difficulty  in  arriving  at  a  conclusion 
iu  this  case.  If  I  thought  that  any  established  rule 
or  principle  were  treudied  on  I  would  uot  concur  iu 
the  rule  now  made.  I  think  it  of  the  utmost  impor- 
tance that  the  rules  of  the  Court  should  be  adhered 
to;  but  in  considering  the  depositions  before  us,  in 
uiy  opinion,  we  outrage  no  principle  in  admitting  these 
parties  to  bail;  that  is,  such  bail  as  shall  satisfy  the 
Crown.  Now,  I  take  the  principle  of  bail  to  be  a 
security  that  the  accused  party  should  be  forthcoming 
for  trial  in  order  that  justice  may  be  done.  Imprison- 
ment before  trial  is  merely  for  that  purpose;  it  was 
never  contemplated  that  it  was  to  be  for  punishment; 
and  when  the  Court  are  satisfied  that  the  party 
charged  will  be  brought  to  trial,  whenever  that  end 
can  be  had  without  sendiug  parties  to  prison,  bail 
should  be  received;  but,  subject  to  this  qualification, 
that  when  the  enormity  of  the  offence  is  such  that  a 
mere  private  security  will  not  be  sufficient,  then  the 
Court  will  not  allow  t>aiL  Magistrates  are  not  per- 
mitted by  statute  law  to  bail  a  party  when  there  is  a 
strong  presumption  of  guilt.  In  England  the  law  is 
otherwise*  for  there  a  jurisdiction  is  given  to  magis* 
trates  to  bail  parties  even  when  the  evid^^nce  is  posi 
tive;  bat  that  law  has  not  been  e&tendetl  to  Ireland; 
and  this  court  always  exercises  a  jurisdiction  on  the 
sobject.  The  finding  of  the  jury  is,  that  these  par- 
ties are  gqilty  of  manslaughter.  If  it  were  a  charge 
of  a  more  serious  character  I  should  not  join  Ja  ad* 
mitting  them  to  bail.  Rut  caa  we,  in  e&ercioing  the 
authority  of  the  Court,  afford  sufficient  securilfy  to 
the  Crown  that  those  parties  will  be  amenable  to  jus- 
tice? I  think  we  can.  I  see  nothing  to  lead  my 
mind  to  the  conclusion  that  they  will  not  abide  their 
trial  I  therefore  agree  with  my  brother  Barton  that 
the  Crown  stating  the  terms  of  the  bail  they  require, 
the  parties  having  complied  with  those  terms  ought 
to  be  admitted  to  bail''  Now,  I  agree  with  that  emi- 
nent judge;  and,  to  nee  bis  language,  I  see  nothing 
to  lead  my  mind  to  the  coneLusioo  that  thet>e  parties 


shall  not  be  forthcoming  at  their  trial  I  regard  the 
confinement  of  these  persons  from  September  to 
March  as  nnnecesoary,  as  a  great  grievance  to  the 
liberty  of  the  subject,  and  as  I  am  perfectly  convinced 
that  there  is  no  doubt  of  the  per&ons  bemg  forth- 
coming upon  this  subject,  and  they  offering  what  ap« 
pears  to  me  to  be  a  reasonable  amount  of  bail,  that 
they  would  not  do  their  utmost  to  save  their  bail 
harmless,  and  appear  at  their  trial  Considering  the 
circumstances  of  the  case  and  the  means  of  the  par* 
ties,  and  coming  to  the  conclusion  that  they  wonld  be 
forthcoming,  I  feel  no  doubt  in  differing  from  judges 
for  whom  1  have  such  a  respect — a  respect  almost 
equal  to  that  which  1  have  for  my  own  jndgment — 
and  being  of  that  opinion,  I  must  give  expression 
to  it 

O'Bbten,  J. — In  this  case  I  agree  with  my  brother 
Fiizgerald.  It  is  unnecessary  for  me  to  go  minutely 
or  at  any  length  into  the  facts  of  the  case.  It  has 
been  fully  stated  by  my  brother  Hayes,  and  I  agree 
that  this  case  is  to  be  dealt  with  on  the  suppositioo 
that  the  facts  in  the  depositions  will  be  established ; 
and  of  course  it  is  most  desirable  to  avoid  pronounc- 
ing any  opinion  one  way  or  other  as  to  what  the  re- 
sult of  the  trial  may  be.  It  is  enough  to  see  do  the 
facts  in  the  informations,  if  not  displaced,  constitute 
such  a  case  as  if  uncontradicted  wonld  amount  to  an 
offence.  Then  what  is  the  nature  of  the  offence  that 
would  be  so  established  and  the  punishment  not  only 
that  the  law  gives,  because  that  would  include  a  very 
wide  margin;  but  are  the  facts  of  the  case  as  they 
appear  on  the  informations  such  as  to  render  the 
offence  of  that  aggravated  character  that  would  call 
not  for  the  severest  punishment,  but  for  a  severe  and 
substantial  punishment,  so  severe  that  it  wonld  en- 
danger the  certainty  of  the  prisoner  appearing  at  his 
trial?  Those  are  the  principles  laid  down  by  the 
authorities,  as  to  which  there  b  no  controversy.  As 
to  one  matter,  I  must  abstain  from  going  into  it, 
namely,  the  conduct  of  parties  prior  to  this  date,  and 
upon  the  greater  guilt  of  either  party  I  pronounce  no 
opinion ;  it  is  sufficient  to  say  that  the  facts  appear- 
ing in  the  affidavits,  if  true,  disclose  a  case  of  outra- 
geous violation  of  the  law,  which,  if  proved  against 
any  party,  I  trust  they  may  be  exemplarily  punbhed. 
But  I  should  be  sorry  to  consider  the  case  on  the  sup- 
position that  private  individnab  on  whom  no  attack 
was  made  were  to  be  considered  as  warranted  in  taking 
the  law  so  far  into  their  own  hands  by  defi^nding  the 
party  to  which  they  belong,  or  punishing  another 
party.  I  abstain  ^together  from  going  into  that 
case;  I  think  it  is  not  our  province  to  do  so.  It  b 
sufficient  that  the  affidavits  before  us  do  not  show 
that  either  of  the  prisoners  was  personalty  assailed  or 
their  families  injured,  or  that  they  were  obliged  in 
self-defence  to  take  the  law  into  their  own  hands; 
that  being  so,  I  trust  I  have  not  gone  more  than  b 
neceaeary  into  the  consideration  of  the  case.  I  think 
this  is  not  a  case  that  if  proved  would  call  on  the 
judge  to  inflict  only  a  moderate  punbhnient.  It  does 
not  appear  that  either  of  the  parties  were  attacked  on 
the  same  day.  It  appears  that  one  of  them  at  one 
time  knelt  down,  and  at  another  time  fired,  I  think, 
four  or  five  times.  The  same  with  Cowan.  It  is 
enough  to  say  that  to  see  that  the  offence  was  one 
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which  if  not  displaced  woald  be  a  very  serions  state 
of  facts.     Then  goiug  to  the  aothorities,  I  shall  re- 
fer first  to  some  of  those  to  which  Mr.  Whiteside  re- 
feiTed  us  yesterday.     One  is  The  Queen  v.  Badger 
(4  Q.B.  468),  and  the  other,  Lin/oi-d  v.  FUzroy  (13 
Q.b.  240).     The  first  was  the  case  of  a  criminal 
information  against  magistrates  for  not  taking  bail. 
The  other  was  an  action  against  a  justice  for  the 
same  reason.     In  both  the  charge  npon  which  bail 
was  refused  was  a  misdemeanour.     Here  it  is  felony 
of  a  high  character.     In  The  Queen  v.  Badger  the 
Court  decided  that  the  magistrates  acted  wrongly, 
and  what  was  their  offence?     They  agreed  to  take 
bail,  but  refused  to  take  that  which  was  offered  on 
the  ground  that  the  opinions  of  those  who  offered  the 
bail  were  the  same  as  those  of  the  prisoners.     They 
admitted  that  the  case  was  one  for  bail,  and  they 
acted  on  a  clearly  erroneous  principle.     On  that  ac- 
count the  Court  held  that  they  acted  wrongly,  and 
they  made  them  pay  the  costs  of  the  application  for  a 
criminal  information,  althoagh  they  discharged   the 
rale  which  had  been  obtained.     lu  the  other  case  the 
charge  was  misdemeanour  also;  and  there  an  action 
was  brought  for  the  magistrate  refusing  bail.     The 
jury  found  he  did  it  not  maliciously;  and  the  Conrt 
held  it  was  a  judicial  act,  and  that  the  action  did  not 
lie  at  all.     Well,  there  are  two  other  cases  which 
have  no  application  here;  one  is  Fitzpatrick'*s  case  (1 
Balk.   103),   in  which  a  prisoner  was  bailed.     This 
was  apparently  a  very  strong  case,  but  there  was  an 
element  in  it  that  there  was  no  prosecution,  and  that 
a  sessions  had  passed.    There  is  no  pretence  that  the 
Crown  was  guilty  of  any  laches  here.     The  other  was 
Marriotts  case  (1  Salk.  104),  in  which  the  charge 
was  forgery  of  indorsements  on  exchequer  bills;  but 
the  prisoner  was  bailed  on  habeas  corpus,  because  the 
offience  was  only  a  great  misdemeanour.     But  really 
that  case  of  The  Queen  v,  Scaife  would  show  that  in 
cases  of  misdemeanour  the  rule  is  not  confined  at  all, 
and  that  cases  might  arise  in  which  bail  might  be  re* 
fused.     Reference  was  made  to  the  case  of  the  Phosnix 
prisoners.     There  there  were  two  classes  of  prisoners, 
the  Kerry  prisoners  and  the  Cork  prisoners.     I  do 
not  mean  to  say  that  that  case  is  analogous  to  this, 
but  that  nothing  that  was  done  there  can  be  called  in 
aid  of  the  present  application.     The  Court  refused 
the  application  of  the  Kerry  prisoners  to  be  admitted 
to  bail,  but  as  to  the  Cork  prisoners  the  case  was  dif- 
ferent.    The  men  were  put  on  their  trial,  and  the 
case  was  postponed  at  the  instance  of  the  Crown 
without  any  reason  being  assigned  for  it;  and  for 
that  reason  it  was  that  Mr.  Justice  Perrin  and  my- 
self   held    that   they   should    be  admitted   to   bail, 
and    we  decided  that   the   Kerry   prisoners    should 
not  h^  30  admitted.     Well,   The  Queen  v.  Woods 
is   deserving   of  observation.      But    on  looking  at 
that   it   would   appear  that    though    the   prisoners 
formed  part  of  an  assembly,  the  majority  of  whom 
were  armed,  they  were  not  themselves  armed.     In 
that  case  the  prisoners  were  indicted  for  4nan8laughter. 
Of  course  they  might  be  liable  to  the  charge,  even 
though  they  ^ere  not  themselves  armed,  and  did  not 
use  fire  arms.     But  is  that  analogous  to  the  case  of 
men  who  deliberately  kneel  down  and  take  aim  seve- 
ral times  at  others?     I  think  the  case  is  different  in 


all  its  circumstances.  I  do  not  wish  to  go  farther 
than  is  necessary  into  the  facts  of  the  case.  I  think 
that  if  the  case  made  on  the  depositions  is  established 
to  the  satisfaction  of  a  jury,  the  offence  is  a  very  se- 
rious one.  If  it  is  at  all  in  the  power  of  the  prisoner 
to  displace  them  I  trust  he  may  do  so,  but  I  am  bound 
to  consider  that  the  depositions  may  be  sustained,  and 
I  concur  in  the  judgment  of  my  brother  Fitzgerald. 

Lefrot,  C  J. — I  agree  with  my  brothers  O'Brica 
and   Fitsgerald;  and  if  I  were  to  take  any  other 
course  1  should  place  myself  in  the  unpleasant  predi- 
cament of  having  to  eat  up  my  own  words,  or,  per- 
haps, a  more  difficult  thing,  to  swallow  the  principles 
on  which  I  had  acted  on  so  many  other  occasions.     I 
am  indebted  to  my  two  brothers  for  being  enabled  to 
take  that  short  view  of  the  case,  because  they  have 
laid  before  the  Court  the  principles  on  which  I  acted 
in  those  cases,  and  the  grounds  upon  which  1  held  the 
same  doctrine  upon  which  I  am  now  about  to  act.    In 
one  of  the  principal  cases,  the  case  of  the  sheep- 
stealers  in  Donegal,  the  great  principle  on  which  the 
Court  acted  was  this :  that  th&  outrage  in  the  case  in- 
volved a  great  public  principle.     It  concerned  the 
public;  and  the  outrages  here  concern  the  public.     I 
am  indebted  to  the  industry  of  my  brother  Hayes, 
who  has  gone  through  the  documents  fully,  for  bring- 
ing before  the  Court  the  fact  that  this  was  a  case  in 
which  the  actors  on  both  sides  consisted  of  two  out- 
rageous mobs  which  involved  all  quiet  and  innocent 
parties  in  confusion,  and  reduced  the  town  of  Belfast 
itself  almost  to  the  condition  of  a  state  of  siege,  for 
no  man  could  go  abroad  without  incurring  danger, 
such  was  the  outrageous  conduct  of  the  mobs,  and 
such  the  confusion  in  which  they  involved  the  town. 
The  case  was  argued  here,  but  failed  signally  when 
we  come  to  look  at  the  documents;  the  only  case  at- 
tempted was  that  this  proceeding  was  in  self-defence. 
It  was  an V thing  but  self-defence,  for  the   principal 
act  was  done  not  in  self-defence  but  in  retribution 
and  vengeance  for  outrages  which   were  committed 
the  day  before.     Is  it  possible  that  where  there  is  a 
state  of  civilization — where  there  are  laws — it  shall 
be  allowed  to  parties  to  take  into  their  bands  the 
measure  of  retribution  which  they  shall  be  entitled  to 
administer  for  wrongs  actually  done  to  them  even  ? 
I  can  very  well  understand  in  a  state  of  uncivilization, 
I  can  understand  that  any  two  parties  in  the  island  of 
Ceylon  or  among  the  red  Indians  in  America,  might 
be  allowed  such  an  indulgence  to  vindicate  and  effect 
a  retribution  for  the  wrongs  they  have  suffered  by 
taking  into  their  own  hands  the  punishment  of  their 
adversaries.     What  else  is  this  case?     The  day  be- 
fore this  outrage  for  which  these  parties  are  in  prison, 
the  outrage  which  they  sought  to  avenge  occnrred. 
The  very  act  by  which  they  seek  to  avenge  it  is  itself 
a  felony;  and  under  these  ciicumstances,  when  upon 
an  examination  of  the  witnesses  by  the  magistrates, 
upon  evidence  taken  in  the  presence  of  those  who 
now  complain  of  being  committed  to  custody,  the  ma- 
gistrates have  come  to  the  opinion — ^they  having  be- 
fore them  the  witnesses,  they  having  had  the  opportu- 
nity of  judging  how  the  testimony  was  given,  which 
we  have  not,  the  party  having  the  opportunity  of  ad- 
ministering any  question  to  their  accusers,  the  magis- 
trates having  these  means— those  magistrates  hare 
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deliberately  come  to  the  concIaSion  that  this  was  not  a 
Use  for  bail,  I  say  we  shoold  forget  not  only  the 
principles  on  which  we  have  before  acted,  and  on 
which  we  onght  to  act,  but  that  we  should  violate  all 
those  principles  if  in  such  a  case  we  were  to  annol 
the  order  of  the  magistrates  and  order  the  parties  to 
be  admitted  to  bail ;  and  nnder  all  the  circumstances 
0^  the  case,  it  appearing  that  it  was  a  case  in  which 
every  man  concerned  in  these  ontrages  on  one  side  or 
the  other — every  man  who  took  a  part  in  these  ont- 
rages— committed  an  offence  against  the  public,  not 
merely  against  those  against  whom  he  was  guilty  of 
the  indrvldoal  felony,  bat  against  the  public,  I  think 
we  should  violate  the  duty  which  we  owe  to  the  pub- 
lic and  render  the  security  of  her  Majesty ^s  su^jects 
perfectly  precarious  if  we  were  to  act  as  we  would  by 
granting  the  application.  I  therefore  clearly  concur 
in  the  opinion  of  my  brothers  that  these  parties  mubt 
remain  in  custody. 


Court  oC  Common  ^leas. 

fBcpoTted  by  J.  Field  Jobnitoo,  Eiq.,  Barrbter^uLawJ 

Gabmbqie,  afpellant,  Uhphrets,  RBSPONDENT. 

Practice^^SeUing  down  ccue  stated  for  argument — 
20*21  Vict.,  c.  43. 

Whtr^the  appellant  omitted  to  set  down  a  case  stated 
for  argument^  the  Courts  on  the  application  of  the 
respondent^  ordered  it  to  he  set  down. 

Serjeant  SMivan  applied  to  have  this  case  set  down 
by  the  Couit.  It  was  a  case  stated  by  the  magistrates. 
The  appellant  had  omitted  to  set  it  down.  This  was 
a  course  sometimes  adopted  when  there  was  no  case 
on  the  merits.  There  is  a  section  in  20  &  21  Vict., 
c  43,  giving  the  judges  ge(^eral  powers. 

The  Court  ordered  the  case  to  he  set  down. 

Waters^  on  a  subsequent  day,  appeared  for  the  re- 
spondeut — The  case  stated  that  a  policeman  went 
iu  uniform  into  the  house,  and  found  24  men  and  18 
women ;  that  he  warned  the  appellant  he  was  break- 
iug  the  law,  and  he  said  he  did  not  care.  The  appel- 
lant did  not  appear. 

Conviction  affirmed.     Costs  given* 


O'Lk^t  v.  Loud  Loftus.—- 4/7m7,  16,  1864. 

Renewal  of  writ  of  summons  and  plaint — C.  L,  P. 
Act,  1853,  s.  28. 

An  application  on  the  15th  December  to'renew  a  writ 
of  summons  and  plaint  which  issued'  on  the  16th 
Jutte^  is  a  datf  late. 

Exham,  Q.C,  who  had  previously  moved  the  motion 
before  Keogh,  J.,  applied  to  set  aside  the  service  of 


the  summons  and  plaint,  and  the  order  made  by  Ball, 
J. — On  the  15th  of  June,  1863,  the  writ  issued. 
On  the  15th  of  December,  1863,  Ball,  J.,  made  an 
order  renewing  the  writ.  It  was  contended  that  the 
order  was  a  nullity,  because  the  writ  was  spent,  and 
the  application  was  a  day  late. — C.  L.  P.  Act,  1853, 
s.  28;  Anonymous  (1  Horlstone  &  Goltman,  664); 
liazen  ▼.  Wade  (31  L.  J..  N.  S.,  Q.  B.,  6).  Keogh, 
J.,  had  hesitated  about  setting  aside  the  order  made 
by  Ball,  J.  The  defendant  pleaded  under  protest. 
The  motion  was  not  opposed. 

Motion  granted. 


Palliser  v.  Redmond. — April  16,  1864. 

/Setting  aside  dejences. 

A  defence  to  an  action  on  a  cheque  that  it  was  drawn 
hy  defendant,  as  chairman  of  a  certain  company, 
to  he  paid  out  of  the  funds  of  the  said  company 
and  not  out  of  the  funds  of  defendant;  nor  was 
the  defetidant  to  he  liable  in  his  individual  capacity 
for  the  payment  of  said  cheque,  oj  which  plaintiff 
had  notice,  was  directed  to  he  amended. 

CEeardon,  in  this  case,  moved  to  set  aside  the  se- 
cond paragraph  of  the  defence.  The  action  was 
brought  upon  a  cheque.  The  plea  was  as  follows: — 
**  And  as  to  the  second  count  the  defendant  says,  that 
the  cheque  therein  mentioned  was  drawn  by  defendant 
as  Chairman  of  a  certain  company  called  the  Wexford 
Harbour  Embankment  Company,  to  be  paid  ont  of  the 
funds  of  the  said  company,  and  not  ont  of  the  funds  of 
defendant,  nor  was  the  defendant  to  be  liable  in  his  in- 
dividual capacity  for  the  payment  of  said  cheque,  of 
which  plaintiff  had  notice.^'  That  may  mean  a  dif- 
ferent cheque  altogether,  or  it  may  mean  a  collateral 
agreement.  If  the  latter,  the  defence  should  say 
it  was  in  writing.  It  says,  *'  of  which  the  plain- 
tiff had  notice ; ''  but  it  does  not  say  when  he 
had  notice.  The  defendant  may  set  np  the  de- 
fence either  that  he  did  not  draw  the  cheque  or  that 
there  was  an  agreement.  The  defence  does  not  iden- 
tify the  cheque.  It  ought  to  say  the  party  had  no- 
tice when  he  took  the  cheque.  [Monahan,  C.  J. — 
Is  there  any  authority  that  if  an  agreement  be  pleaded 
it  must  be  said  to  be  In  writing?]  Neville  "v.  Hyland 
(3  Ir.  C.  L.  R  238). 

Ryan,  contra. — ^The  Court  has  anticipated  the  only 
point  that  could  have  been  made,  that  the  agreement 
might  be  with  other  parties,  the  instrument  having 
passed  through  different  hands,  but  this  is  not  a  ne- 
gotiable instrument  [^Christian,  J.  —  The  word 
''  agreement  "  is  not  in  the  plea.  It  is  quite  consist- 
ent with  the  allegation  of  notice  that  he  did  not  agree 
when  he  accepted  the  cheque.  Cannot  he  say  he  did 
agree?]  That  would  rather  be  matter  of  derouiTcr. 
\Monahan,  C.  J. — What  is  the  meaning  of  the  plea?] 
That  the  defendant  was  not  to  be  liable  on  the  cheque, 
and  that  the  plaintiff  knew  that  when  he  took  the 
cheque.  ^Christian,  J.— Why  not  say  that  there 
was  ao  agreenr:ent?] 
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MoNAHAN,  0.  J.— We  think  this  plea  most  be 
amended;  if  there  was  an  agreement,  let  it  be  said 
bo;  and  if  a  written  one,  let  it  be  said  so. 

Rule  accordingly. 


Woods  V.  Armstrong AprU  18,  1864. 

Pleading. 

In  an  action  upon  a  guaranty  the  first  count  of  the 
summons  and  plaint,  ajter  setting  out  the  guaranty 
stated,  that  after  said  promise  the  said  J,  F,  for 
the  carrying  on  of  his  ajoresaid  house  ofbfisinesSj 
gave  Orders  to  the  plaintiffs  to  supply  to  him  certain 
goods  for  his  said  house  of  business;  that  is  to  say, 
certain  teas,  grocery,  and  other  goods^  at  certain 
prices,  amounting  in  the  whole  to  £\ 90  Is.  9d.,  to 
be  paid  at  the  expiration  of  the  period  of  credit 
usual  in  the  trade  in  respect  of  such  goods,  and 
according  to  the  usual  course  oj  such  trade  and 
such  payments,  till  the  expiration  of  such  period  of 
credit,  to  be  secured  by  such  bills  of  exchange  or 
promissory  notes  as  in  such  trade  usual  in  respect 
of  such  goods;  and  afttnoards^  whilU  the  said 
guaranty  and  promise  was  in  force  against  defen- 
dant^ and  bejore  the  same  was  recalled,  the  plain- 
tiffs^ under  the  aforesaid  promise,  supplied  the  said 
goods  to  the  said  J.  F.  upon  the  aforesaid  terms; 
and  although  the  aforesaid  periods  of  credit  have 
expired,  and  although  all  things  have  happened, 
4rc.  necessary  to  entitle  the  plaintiffs,  Jc,  yet  the 
said  J,  F.  has  not,  nor  has  the  defendant,  paid  the 
said  sum,  ^c.  The  fijth  defence  pleaded  by  the 
defendant  was  as  follows: — That  after  such  goods 
were  supplied  respectively  as  alleged,  it  was  agreed 
by  and  between  said  plaintiffs  and  said  J,  F  with- 
out the  consent  or  knowledge  of  the  defendant^  for 
good  and  valuable  consideration  to  the  plaintiffs  in 
that  behalf,  that  the  plaintiffs  should  give  time  to  the 
said  J.  F,  for  payment  oJ  the  prices  thereof  re- 
spectively, and  Jorbear  to  sue  him  Jar  the  said 
prices;  and  each  of  them  for  a  certain  time,  in  re- 
spect of  each  oftliem  respectively  agreed  or  between 
them,  such  time  of  forbearance  in  respect  of  each  oJ 
them  being  longer  than  the  plaintiffs  ought  to  have 
given  the  said  J,  F.  for  the  payment  of  said  prices 
respectively,  according  to  the  meaning  of  defendants 
alleged  property  and  guaranty;  and  in  pursuance 
of  the  said  agreement,  and  without  the  consent  or 
knowledge  of  the  dejendant,  the  plaintiffs  gave  time 
to  the  said  J.  F,  and  Jorbore  to  sue  him  for  the 
prices  of  said  goods,  or  any  of  them,  during  the 
times  respectively  so  agreed  on  as  aforesaid.  Upon 
application  by  the  plaintiff  to  set  aside  this  defence, 
the  Court  made  no  rule  on  the  motion. 

Fades  applied  that  the  fifth  and  serenth  defences 
pleaded  in  this  case  might  be  set  aside.* — The  first 
connt  of  the  snmmons  and  plaint  complained  that  the 
plaintiffs,  at  the  time  of  the  promise  hereinafter  men- 
tioned were  merchants  trading  under  the  style  and 


*  See  the  subsequent  argoment  in  this  ease,  reported  9  Ir. 
Jar.,  N.  S.,  p.  392. 


firm  of  Adam  Woods  &  Go.,  and  one  John  Ferfrasoo 
was  a  general  merchant  and  dealer  in  groceries,  hav- 
ing an  establishment  at  Upper  George V street,  Kings- 
town, in  the  County  of  Dnblin,  and  the  defendant,  by 
a  certain  promise  in  writing  signed  by  defendant,  and 
addressed  to  pUintiffs,  promised  the  plainti£&  in  the 
words  and  figures  following,  that  is  to  say — ''  lOtii 
April,  1863. — Gentlemen  (meaning  the  plainti£6i),  I 
(meaning  the  defendant)  beg  leave  to  inform  yoa 
(meaning  plaintiffs)  that  at  the  request  of  Mr.  John 
Ferguson,  of  Upper  GeorgeVstreet,  Kingstown,  who 
has  lately  opened  an  establishment  of  general  mer- 
chant and  dealer  in  groceries  of  all  kinds,  that  I 
(meaning  defendant)  have  consented  to  give  yoa 
(meaning  plaintiffs)  a  general  guaranty  for  a  sum  not 
exceeding  £200  for  any  orders  he  (meaning  said  John 
Ferguson)  may  give  yon  for  the  carrying  on  of  hia 
(meaning  said  John  Ferguson's)  house  of  business  at 
Kingstown,  and  tor  the  goods  you  (meaning  the  plam- 
tifit9)  may  supply  him  (meaning  said  John  Ferguson) 
under  this  letter  of  agreement.  This  guaranty  to  be 
in  force  against  me  (meaning  defendant)  till  recalled, 
reserving  the  right  to  do  so  when  occasion  shall  require, 
and  on  notice  to  you  (meaning  plaintiff^s).  I  remain. 
Gentlemen,  your  very  obedient  servant,  John  Tew 
Armstrong.  Messrs.  A.  Woods  and  Co.,  Temple- 
lane,  Dublin."  And  that  after  said  promise  the  said 
John  Ferguson,  for  the  carrying  on  of  his  aforesaid 
house  of  business  at  Kingstown,  gave  orders  to  the 
plaintiffs  to  supply  to  him  certain  goods  for  his  said 
house  of  business — that  is  to  say,  certain  teas,  grocery 
and  other  goods,  at  certain  prices,  amounting  in  the 
whole  to  £190  Is.  9d.,  to  be  paid  at  the  expiration 
of  the  period  of  credit  usual  in  the  trade  in  respect  of 
such  goods,  and  according  to  the  usual  course  of  sach 
trade  and  such  payments,  till  the  expiration  of  such 
peHod  of  credit,  to  be  secured  by  such  bills  of  ex- 
change or  promissory  notes  as  in  such  trade  usual  in 
respect  of  such  goods;  and  afterwards,  whilst  the  said 
guaranty  and  promise  was  in  force  against  defendant, 
and  before  the  same  was  recalled,  the  plaintiffs,  under  the 
aforesaid  promise,  supplied  the  said  goods  to  the  said 
John  Ferguson  upon  the  afbresaid  terms;  and  although 
the  aforesaid  periods  of  credit  have  expired,  and  although 
all  things  have  happened,  times  elapsed,  and  conditions 
been  performed  necessary  to  entitle  the  plaintiffs  to 
payment  for  the  said  goods,  and  to  maintain  this  action 
for  the  breach  hereinafter  alleged,  yet  the  said  John 
Ferguson  has  not,  nor  has  the  defendant,  although 
requested,  paid  the  said  sum,  or  any  part  thereof,  to 
the  plaintiffs,  and  same  remains  due  and  Unpaid  to 
them.  The  second  count  complained  that  the  defen- 
dant promised  the  plaintiffii,  as  in  first  count  stated, 
and  that  afterwards  the  said  John  Ferguson,  for  the 
carrying  on  of  his  said  house  of  business  at  Kingstown, 
gave  orders  to  the  plaintiffs  to  supply  to  him,  said  John 
Ferguson,  certain  goods  for  the  said  house  of  busi- 
ness, at  certain  prices,  and  afterwards,  whilst  the  aaid 
guaranty  and  promise  was  in  force  against  the  defen- 
dant, and  before  the  same  was  recalled,  the  pluntiffs, 
on  the  faith  of  the  said  promise  of  the  defendant,  sup- 
plied the  said  goods  to  the  said  John  Ferguson;  and 
although  all  things  happened,  times  elapsed,  and  con- 
ditions were  performed  necessary  to  eotitio  the  i^ain- 
tiffs  to  payment  of  the  price  of  the  said  goods,  and  to 
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nuintaio  this  action  fbr  the  breach  hereinafter  alleged, 
jet  neither  the  said  John  Ferguson  nor  the  defendant 
(altboagb  reqae^ted)  paid  the  said  price  to  the  plaintiffs^ 
bit,  00  the  oootraiy,  £190  Is.  9d.,  part  thereof,  still 
remains  dne  to  plainti£&.  The  third  connt  complained 
that  the  defendant,  in  consideration  that  the  plaintiffs 
would  sell  and  deliver  goods  to  one  John  Fergnson, 
goanmteed  and  promised  the  plaintiffs  to  be  responsible 
to  the  plaintiffs  for  the  dae  payment  of  the  price  of  the 
fsid  goods  to  the  extent  of  £200;  and  the  plaintiffis 
aceordinglj  sold  and  delivered  goods  to  the  said  John 
Fergnson  at  and  for  certain  prices  amonnting  in  the 
whole  to  £190  Is.  9d.;  and  all  conditions  were  per- 
ranned,  times  elapsed,  and  things  happened  necessary 
to  entitle  the  plaintiffs  to  be  paid  the  said  snm  of  £190 
li.  9d.,  and  to  muntain  this  action,  jet  neither  the 
ttid  John  FergnsoD  nor  the  defendant  has  paid  the 
said  som  of  £190  is.  9d.,  and  the  same,  remains  doe 
and  owing  to  the  plaintiffs,  the  particulars  whereof 
ire  endorsed  hereon.  The  fifth  defence  was  as  follows : 
—That  after  such  goods  were  supplied  respectively,  as 
alleged,  it  was  agreed  by  and  between  said  plaintiffs 
aod  said  John  Fergnson,  withont  the  consent  or  know- 
ledge of  the  defendant,  for  good  and  vakable  consi- 
deration to  the  plaintiff  in  that  behalf,  that  the  plain- 
tiffs shonld  give  time  to  the  said  John  Ferguson  for 
payment  of  the  prices  thereof  respectiyely,  and  forbear 
to  sne  him  for  Uie  said  prices  and  each  of  them  for  a 
certain  time,  Ib  respect  of  each  of  them  respectively 
agreed  on  between  them,  snch  time  of  forbearance  in 
respect  of  each  of  them  being  longer  than  the  plain- 
tiffii  ooght  to  have  given  the  said  John  Ferguson  for 
the  payment  of  said  prices  respectively  according  to 
the  meaning- of  defendant's  alleged  promise  and  gua- 
ranty, and  hi  pnrsnance  of  the  said  agreement,  and 
witlKNit  the  consent  or  knowledge  of  the  defendant, 
the  plaintiff  gave  time  to  the  baid  John  Ferguson, 
and  forbore  to  sne  him  for  the  pnces  of  said  goods,  or 
any  of  them,  daring  the  tnHes  respectively  so  agreed  on 
as  aforesaid.  The  seventh  defence,  which  was  pleaded 
to  the  second  and  third  counts,  stated  that  no  goods 
were  supplied,  or  sold  and  delivered,  according  to  the 
guaranty  and  promise  of  defendant  in  eaid  paragraphs 
respectively  alleged,  or  either  of  them.  The  defendant 
€an  raise  two  questions  under  the  fifth  defence — 1. 
That  the  period  for  which  we  gave  credit  was  longer 
than  the  time  usual  in  the  trade;  or,  secondly,  that 
ve  gave  thne  which  did  not  exceed  time  asual  in  the 
tnde.  The  defondaat  oitght  to  have  pleaded  that  the 
time  we  gave  was  longer  than  ^e  time  usual  la  tM 
Me,  and  if  that  be  so,  he  is  entitled  to  recover.  If  he 
means  to  raise  the  point,  that  we  ought  not  to  have  given 
toy  time,  that  ought  to  be  by  demurrer.  [^Afonahan^ 
0.  J. — Does  not  the  plea  admf t  thut  you  might  have 
given  some  ttme?J  It  puts  the  nature  of  tb^  liuiguage 
of  the  guantttty  in  issue.  Thb  is  the  ordinary  plea 
pot  in  on  a  guaranty  where  there  ii  no  time  to  be 
(Siven:  H  is  taken  from  Bnllen  and  Leake.  The 
defendant  has  no  right  to  introduce  into  the  seventh 
defence  the  words  ^^aecorcSog  to  the  guaranty  and 
promise  of  defendant."  This  is  double,  as  traversing 
the  fact  of  supplying,  and  as  traversing  the  mode  of 
supplying.  The  eonstrttctton  of  the  guarantee  ought 
to  be  matteir  of  demurrer. 
M'Me€han  contra. — Any  embarrassment  arises  from 


the  plaint  and  not  from  the  defence.  The  question 
is,  which  of  the  two  parties  shonld  demur,  there  being 
a  question  which  ought  to  be  tried  on  demurrer. 

Palles  in  reply. — There  is  no  dispute  as  to  the  law. 
It  is  said  there  is  no  averment  in  the  plaint  that  hills 
were  given.  If  not,  there  is  another  which  would  be 
equally  fetal,  if  we  are  wrong — that  by  the  contract 
on  which  we  sold  the  goods  we  did  give  time  until  the 
expirajtlon  of  the  period  usual  In  the  trade.  Whether 
bills  of  exchange  were  or  were  not  given,  the  contract 
was  one  whereby  the  price  was  not  to  be  paid  until 
the  expiration  of  the  credit.  If  the  plaint  were  in  the 
ordinary  form  the  plea  would  be  good,  it  being  the 
ordinary  plea.  [^Keogh^  J. — For  anything;  that  is  in 
the  plaint,  Ferguson  may  have  paid  the  bills  and  you 

have  the  money  in  your  pocket.]     [Monakan,  0.  J 

You  will  not  put  your  plaint  in  the  ordinary  form. J 
It  is  the  object  of  the  C.  L.  P.  Act  that  these  qnes- 
tions  should  be  raised  upon  demuirer,  wiiliont  the 
expense  of  going  to  trial. 

Xo  rufe. 


Blakenet  t;.  Palmer June  13,  1864. 

C.L.P.A€i,  \Q66.8ection0  6  ^  7 ''Matttfs  of  mere 

account^ 

The  mere  existence  of  one  or  two  items  over  and  above 
the  matters  of  account  constituting  a  cause,  ofac- 
Hon  woidd  not  prevent  the  Court  Jrom  having  the 
power  to  refer  the  case  to  the  Master  under  sees.  6 
^  T  of  the  C.  L.  P.  Act,  1856— (jotfr  Christian, 
J') 

Byme^  for  the  defendant,  moved  that  this  case 
might  be  referred  to  the  Master.  The  action  was 
brought  to  recover  £1,039  10s.  The  defendant  had 
traversed  the  cause  of  action,  and  pleaded  a  plea  of 
payment  and  a  plea  of  set  off.  The  fourth  replication 
pleaded  to  the  plea  of  set  off  alleges  payment  of  the 
alleged  set  off,  and  it  consists  of  fifty-two  items,  and 
closes  with  other  snma,  the  particulars  of  which  are 
within  the  knowledge  of  the  defendant,    G.  L.  P.  Act, 

1856,  sections  6,  7.      {Monahan,  C.J There  is 

one  item  as  to  whether  certain  work  was  to  be  per- 
formed gratuitously.  That  is  not  a  natter  of  acconat] 
The  words  of  the  section  are  **  wholly  or  in  part." 
The  replication  in  reference  to  the  work  and  labour 
deate  with  oniy  a  sumU  part  of  it^  [ifonoAan,  O.  J. 
— I  think  there  are  some  cases  in  England  deoiding 
that  yoB  cannot  refer  a  case  to  a  Master  where  t)}ere 
is  anything  besides  a  natter  of  account]  [GknsHan, 
J. — Look  at  the  seventh  sectk>n:  that  sh^ws  yon  a 
case  like  this  can  only  be  dealt  witli  under  tlie  eitth 
section.]  Then  under  that  section  the  Court  might 
send  so  much  of  the  matter.  I  would  ask  tjiat  all 
but  this  which  is  conversant  with  the  work  and  Iftbour 
should  be  sent  to  the  Master,  and  the  work  and  labour 
be  tried  by  a  judge  and  jury.  [Christian,  J. — On 
looking  at  the  seventh  section,  I  think  it  is  not  de- 
pendent on  the  party  consenting  whether  the  Court 
wiJl  send  to  a  master,  that  word  **  consent"  referring 
to  "judge."]      \Keogh,  J,~Wbat   would   be  the 
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effect  here?  The  Ooart  would  have  to  make  another 
order  to  send  a  question  before  a  jary.  They  say  on 
the  other  side  there  is  no  such  thing  as  a  mere  ac* 
count.]  The  answer  to  a  portion  of  the  set  off  is  a 
traverse — that  no  money  was  received  for  the  use  of 
the  defendant,  as  alleged,  &c. 

Carton  contra. — The  plaintiff^s  affidavit  states  that 
this  is  for  the  purpose  of  delaying  the  payment  of  a 
claim  justly  dae  to  her,  and  that  with  the  exception 
of  £200,  or  £300  at  most,  the  entire  of  the  sums 
were  remitted  out  of  other  sums,  and  are  wholly  ir- 
respective of  the  set  off. 

MoKAHAN,  G.  J. — We  have  power  to  send  this,  if 
it  be  a  proper  case ;  but  it  would  be  wild  to  send  half 
of  this  to  be  dealt  with  by  the  Master  and  half  by  the 
judge  and  jury. 

GHRiSTfAN,  J. — Assenting  that  there  are  not  grounds 
to  send  this  case  to  the  Master,  I  do  not  think  the  mere 
existence  of  one  or  two  items  over  and  above  the 
matters  of  account  would  prevent  the  Court  from 
-having  the  power  to  send  it  to  the  Master.  I  think 
that  is  the  very  case  the  Legislature  Intended  to  pro- 
vi«le  for  in  the  sixth  and  seventh  sections.  I  concur 
in  thinking  that  the  whole  complexion  of  this  case  is 
not  sQch  as  would  warrant  its  being  sent. 

MoNAHAN,  G.  J. — I  did  not  think  it  necessary  to 
go  into  the  grounds.  I  have  no  donbt  that  the  Court 
have  the  power,  in  a  proper  case,  to  send  it ;  but  this 
is  not  snch  a  case,  and  I  think  it  will  be  much  easier 
tried  by  a  judge  than  by  the  Master. 

Ball,  J. — 1  am  not  satisfied  of  the  honafidea^  and 
therefore  think  it  is  not  a  case  to  be  sent. 

Motion  refused. 


©ourt  of  ®xr|)fqnfr* 

Reported  by  Valentine  J.  Coppinger,  Esq.  Barriater-at-Law. 

MoYNAHAN  V.  Barby.— 24^A  ^  'mh  Jan,,  1865. 

New  trial  motion — Evidence  of  nature  oj  tenancy — 
Document  Uss  than  thirty  years  old. 

Where  on  the  trial  of  the  issue  iohether  the  lands  were 
plainfijPs  lands,  as  alleged,  the  plaintiff  had  given 
pnma  Jade  proof  of  a  tenancy  from  year  to  year 
subsiding  in  him,  and  the  defendant,  for  the  pur- 
pose of  displacing  that  case^  and  showing  that  the 
interest  of  the  former  tenant,  under  whom  the  plainr 
tiffdaifned,  had  expired  with  his  life,  having  first 
proved  tha  A  (the  former  tenant)  had  entered  into 
possession  at  a  certain  period  iwenty^eight  years 
before^  and  during  her  lije  paid  a  certain  rent, 
tendered  in  evidence  a  document  purporting  to  he  a 
proposal,  bearing  the  said  date,  for  the  holding  of 
the  premises  Jor  the  term  oJ  her  natural  life,  at  the 
'  said  rent,  and  purporting  to  have  affixed  thereto 
said  AU  mark,  and  duly  accepted  by  the  then  land- 
lord; and  although  evidence  had  been  given  oJ  the 
deceased  landlord^  signature,  and  that  the  said 
documents  were  found  among  his  papers,  yet  as 
fione  had  been  given  of  said  A^s  mark,  and  said 


evidence  was  received  at  the  trials  subject  to  objection^ 
Held — that  such  document  was  not  admissible  as 
evidence  Jor  Oie  defendant,  either  as  an  ancient 
document  or  as  a  declaration  against  interest,  and 
a  new  trial  was  therefore  granted, 
Qntere. — If  evidence  had  been  given  to  show  the  im- 
possibility of  proving  the  document  by  living  testi- 
mony, would  the  document  have  then  been  admis- 
sible f 

Tnrs  was  an  action  tried  at  the  last  Summer  Assizes 
for  the  county  of  Cork,  before  Mr.  Justice  Fitzgerald. 
The  summons  and  plaint  contained  two  counts,  one 
in  trespass  quare  clausum  f regit,  and  another  for  ma- 
licious prosecution.     Upon  the  pleadings  three  issues 
were  knit,  the  important  one  being,  whether  the  lands 
in  the  writ  of  summons  and  plaint  mentioned  were 
plaintiff's  lands,  as  alleged.     As  to  the  title  to  the 
possession  of  lands,  the  case  for  the  plaintiff  was  that 
the  late   Mrs.    Moynahan  (then    Mrs.    Grotty),    his 
mother,  had,  in  October,  1840,  taken  the  said  lands 
at  a  rent  of  £3   from  the  late  Mr.   Richard  Barry, 
and  that  some  time  previous  to  her  death  the  Cork 
and  Youghal  Railway  Company  having  taken  a  por- 
tion of  the  lands,  the  rent  was  reduced  to  £2.     She 
died  on  10th  October,   1863,  leaving  one  son,  the 
plaintiff,  and  an  elder  daughter,  by  the  former  mar- 
riage.    Plaintiff  continued  to  live  in  the  house,  his 
sister  coming  there  from  time  to  time,  np  to  the  time 
of  the  alleged  trespass.    Some  rent  which  had  accrued 
due  during  the  lifetime  of  their  mother  had  been  paid 
by  plaintiff^:*  sister  after  her  death.     The  case  for  the 
defendant  was  that  the  plaintiff's  mother  had   been 
tenant  for  her  own  life,  and  no  further,  at  a  rent  of 
£3  (subsequently  reduced  to  £2),  under  a  proposal 
signed  by  her,  and  accepted  in  October,   1840,  by 
Mr.  Richard  Barry.     That  said  Richard  was  dead, 
and  that  his  estate  was  now  vested  in  his  sisters, 
Johanna  and  Mary  Barry;  and  that  defendant,  as  their 
agent,  entered  on  the  lands  on  the  16th  March,  1864, 
having  previously  got  possession  from  the  plaintiff's 
sister.     If  it  could  be  established  that  the  tenancy 
terminated  with  the  life  of  the  widow,  it  was  clear 
that  the  plaintiff's  case  must  iiiil.    A  proposal  of  1 84  0, 
purporting  to  be  signed  by  Mary  Grotty,  by  her  mark, 
was  proposed  to  be  given  in  evidence,  but  no  evidence 
was  given  of  her  having  so  signed  it.     The  acceptance 
at  the  foot  was  signed  by  Richard  Barry,  and  witnessed 
by  a  man  named  Keeffe.     Keeffe  was  twt  produced; 
but  R.  Barry's  handwriting  was  proved.     The  docu- 
ment was  also  proved  to  have  been  found  among 
Richard  Barry's  papers.     A  rent-book  was  produced, 
commencing    with   the  year  of    the  reduction.    In 
which  there  appeared  entries  of  the  payment  of  the 
rent   by  Mrs.  Mojnahan,  otherwise  Grotty,  ap   to 
1863.     Under  those  circumstances,  the  counsel  for 
the  plaintiff  objected   to  the  proposal  being  given 
in  evidence.    The  learned  judge,  however,  admitted 
it,  taking  a  note  of  the  objection ;  and  upon  the  jury 
finding  that  the  tenancy  of  Mrs.  Moynahan  was  under 
the  accepted  proposal,  directed  them  to  enter  a  verdict 
for  the  defendant  on  the  trespass  count.     A  condi- 
tional order  for  a  new  trial,  on  the  groond  of  the  im- 
proper admission  of  this  evidence  having  been  pre- 
viously obtained, 
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Ckatterton,  Q.C.  (with  him  Often)  now  appeared  in 
soppoit  of  thu  venhct  Oar  difBcnltj  arose  from  our  not 
being  able  to  prove  the  actual  affixing  of  Mr&  Crotty's 
mark  bj  her.  The  j  ury  found  it  to  have  been  an  accepted 
propo-al.  Supposing,  however,  that  it  had  never  been 
signed  by  the  tenant,  yet  if  possession  were  given  nnder 
it,  it  would  regolate  the  terms  of  the  tenancy.  [FUat- 
^ald,  B — Tenancy  is  admitted:  the  only  question 
is,  what  kind  was  that  tenancy?]  The  objection  is 
as  to  the  admissibility,  and  not  to  the  effect,  of  certain 
eTidence.  The  jary  have  (bind  that  it  was  the  docn 
Dent  under  which  the  woman  entered,  and  the  ques- 
tiou  is  whether  or  not  there  was  legal  evidence  to  go 
to  a  jury  that  it  was  nnder  that  document  that  she 
did  enter.  [Fitzgerald^  B. — ^There  is  no  doubt  that 
in  an  action  of  ejectment  this  evidence  would  have 
beeeu  admissible.  A  similar  question  has  been  re- 
cently considered  by  this  Court  in  Hutchina  v. 
Vcmghany  which  went  to  the  Exchequer  Chamber.'] 
The  question  then  will  be  whether  or  not  there  is  any 
eTideoce  of  any  kind  to  go  to  a  jnry  establishing  the 
connexion.  [Pigot^  C.B — There  was  evidence  of 
the  tenancy,  bat  not  of  a  tenancy  nnder  that  docu- 
ment.] Doe  V.  Coleman  (3  C.  B.,  p.  622);  Braith- 
tcciu  V.  Hitchcock  (10  M  &  W.  p.  494.)  The  fact  of 
the  possession  having  been  given  to  a  party  who  is 
named  the  tenant  in  the  document  is  what  I  base  my 
case  upon.  There  wa^  no  objection  taken  to  the 
judge's  charge.  The  whole  qnesticn  is,  whether  or 
not  it  was  admissible  at  the  time  received,  or  was 
rendered  admissible  by  anything  that  afterwards  hap- 
pened. In  Hutchina  v.  Vaughan  it  was  decided  that 
the  document  required  contract,  and  there  was  no 
contract. 

Ejham  contra. — The  first  count  is  in  trespass,  and 
the  case  turns  opon  thia^did  the  tenancy  terminate 
with  the  death  of  the  woman  or  not?  Payment  of 
rent  establishes  the  tenancy  from  year  to  year;  the 
onns  was,  therefore,  thrown  upon  the  other  side  of 
displadDg  that  evidence.  It  is  trne  that  a  document 
more  than  thirty  years  old,  and  coming  from  the  pro- 
per quarter,  may  be  received  in  evidence  without  the 
signatoui  being  proved;  but  this  document  was  not 
thirty  years  old,  and,  therefore,  did  not  confe  within 
the  exception — See  Doe  r.  Strattan  (4  Bing.,  p.  446) ; 
BraOhwaite  v.  Hitchcock  (10  M.  &  W.,  p.  494. 

(yRiordan  with  him — As  to  the  nature  and  extent 
of  the  rule  admitting  documents  of  thirty  years  old 
without  proof— /Sm  Boer.  Pulman  (3  Q.B.  p.  622). 
Chrkson  v.  Woodltoiise^  cited  in  Bateson  v.  Green  (5 
Term.  R.  p.  4 12);  Pom/ret  v.  SnUOi  (7  Brown,  P-0. 
P-  169),  and  the  cases  on  the  subject  collected  in  the 

k«t  edition  of  Taylor  on  Evidence.     {Pigot,  C.B 

Mightitnotbeargned  that  in  order  to  bring  it  within 
the  exception  of  documents  beyond  living  memoty,  it 
woQld  be  sufficient  to  satisfy  the  Court  of  the  impossi- 
bility of  producing  living  witnesses?]  In  this  case  there 
wasaoevidence  to  that  effect-^  Westv,  Davies{7E9at. 
p.  322.)  It  is  to  be  observed  that  in  all  the  cases  the 
instrument  thus  admitted  was  executed  by  the  lessee 
Umaelf,  and  of  course,  therefore,  those  who  took  under 
htm  are  bound  by  it.  Again,  the  mark,  or  alleged  sig- 
luunre,  such  as  it  la,  is  above  the  condition  which  yon 
wiU  observe  at  the  foot  of  the  alleged  proposal,  and 
therefore  there  is  no  evidence  of  the  contract. 


Green  (with  Chatterton,  Q.C.)  in  reply. — The  docu- 
ment is  admissible  as  against  the  interest  of  the  laud' 
lord.  See  Phillips  on  Evidence,  p.  533.  [Pigot,  C.B.— 
A  declaration  against  interest  cannot  be  quoted  in  favor 
of  the  person  deriving  nnder  the  person  who  makes  the 
declaration,  or  of  any  person  in  privity  with  him.] 
BraOhwaiter  Hitchcock {lOH&WAd^)  [Pigoi.O.B. 
— ^W^here  b  the  evidence  referring  Mrs.  Crotty's  entry 
into  possession  of  the  premises  to  the  document,  if 
the  facts  be  quite  consistent  with  a  tenancy  from  year 
to  year?]  Tl  e  case  in.  Brown's  Parliamentary  Cases 
does  not  seem  in  accordance  with  Doe  v.  Pollen.  As 
to  the  count  for  malicious  prosecution,  see  Johnson  v* 
Sutton  (1  T.  R.,  p.  493). 

PiGOT,  C.  B. — The  evidence,  to  the  admission  of 
which  objection  was  taken,  was  not  received  as  evi- 
dence of  an  act  of  ownership,  for  it  is  evident  that 
the  object  in  producing  it  was  to  prove  the  contract. 
The  Sussex  Peerage  case  (11  CI.  &  Fin)  long  since 
recognised  the  general  proposition,  that  declarations 
made  by  persons  since  deceased  against  their  pecu- 
niary or  proprietary  interest  are  admissible  as  evi- 
dence; but  the  instances  in  which  the  rule  has  been 
held  to  apply  have  always  been  cases  where  the  act 
was  not  the  act  of  the  person  nnder  whom  the  party 
suing  derived.  The  admisMon  of  the  entries  in  the 
book  of  a  deceased  rector  as  evidence  is  entirely 
of  an  exceptional  character,  and  the  principle  has 
not  been  extended.  The  case  of  Braithwaite  r. 
Hitchcock  has  been  cited  to  show  that  the  entry  of 
the  tenant  into  possession  of  the  premises,  at  the  time 
of  the  admitted  execution  of  the  instrument  by  the  de- 
ceased landlord,  was  siTfficient  to  regulate  the  terms  of 
the  tenancy  so  as  to  make  it  terminate  with  the  tenant's 
life.  Some  words  of  Lord  Abingor  seem  to  imply 
this;  but  it  is  to  be  observed  that  in  the  case  before 
him  there  was  evidence  connecting  the  letting  with 
the  instrument;  and  although  I  called  for  authority 
upon  the  subject,  no  other  case  supporting  that  view 
has  been  cited  in  the  argnment.  No  evidence  has  been 
put  before  us  that  the  witness  Kceffe  is  dead.  If 
anything  of  that  kind  had  been  shown,  a  question  of 
importance  might  have  arisen.  No  such  evidence 
has,  however,  been  given,  and  it  is,  therefore,  quite 
unnecessary  for  us  to  enunciate  any  opinion  npon  the 
point.  As  to  the  other  points  that  have  been  urged 
in  the  argument,  1  need  only  say  that  it  is  absurd  to 
suppose  that  we  could  uphold  the  verdict  npon  any 
other  ground  than  that  npon  which  the  verdict  of  the 
jury  was  manifestly  found.  It  is,  therefore,  clear  that 
the  verdict  upon  the  trespass  count  cannot  stand ;  and 
as  for  the  other  portion  of  the  case,  I  may  say  that 
it  is  a  well  settled  principle  that  we  cannot  set  aside 
a  verdict  as  to  one  part  and  maintain  it  as  to  the 
other. 

Cause  shown  disallowed,  each  party  to  abide  his 
own  costs. 
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HanHeH  €»tattti  eTourt 

Raported  by  C.  J.  Munnlng,  Fsq. 

[BsFORE  Judge  HARGREAyi.] 

In  TBI  lUTTEB  OF  Mattrew  S.  Cassar,  owkie; 
Jamis  Ttrbell,  pxrmoNEs. 

January  28,  1865. 

Apditioner  having  a  charge  on  the  fm  of  lands  or- 
dered to  be  sold,  and  aUo  a  charge  on  the  life  estate 
in  ths  said  lands,  is  not  bound  to  accept  an  offer  to 
pay  off  the  amount  of  his  charges  on  the  fee,  but  w 
entitled  to  go  on  with  proceedings  to  a  sale.  As 
between  an  owner  who  is  tenant  for  lije  and  a  peti- 
tioner who  has  an  incumbrance  on  that  lije  estate, 
the  prior  and  better  right  to  redeem  the  charges  on 
the  fee  belongs  to  the  incumbrancer, 

James  Ttrrell,  the  petitioner  ia  this  matter,  obtained 
a  judgment  in  the  Gonrt  of  Common  Pleas  in  Ire- 
land against  the  said  Matthew  S.  Gassaa   for  the 
earn  of  £267;  and  on  the  28th  of  Janaarj  1862, 
regi:}tered   same  as  a  mortgage  against  the  estate 
of  the   Baid   M.    S.    Gassan   in   certain   lands,    and 
on  the  28th  day  of  November,   1862,  filed  his  pe- 
tition in  the  Landed  Estates  Coart  in  Ireland,  pray- 
ing a  sale  of  the  life  estate  of  the  said  M.  S.  Gassan 
in  said  hinds:  on   the    18th   day  of  March,    1863, 
the  Hon.  Judge  Hargreave  made  an  absolute  order  in 
said  matter,  whereby  he  ordered  '<  that  the  estate  and 
interest  of  the  said  Matthew  S.  Gassan,  under  and  by 
virtue  of  a  certain  deed  of  the  28th  May,  1855,"  (that 
is  to  say,  his  life  estate,  subject  to  the  trusts  of  said  deed) 
in  all  said  lands  and  premises  known  as  the  Sheffield 
estate,  with  the  mansion-house  and  demesne  thereof 
(being  the  lands  firstly  and  secondly  granted  by  a 
c<*rtain  indenture  of  the  2dth  of  May,  1845),  and  the 
fee  of  the  houses  and  premises  in  the  precincts  of 
Maryborough,  being  the  Maryborough  estate,  should 
bo  sold  for  the  purpose  of  discharging  the  incum- 
brances thereon.     The  rents  and  profits  of  said  lands 
and  premises  proved  insufficient  tor  keeping  down  the 
interest  on  the  several  incumbrances  in  said  deed  of 
the  28th  of  May,  1855,  mentioned,  and  the  said  life 
estate,  subject  to  the  trusts  of  the  said  deed,  was  of 
▼ery  little  value.  The  said  James  Tyrrell,  on  the  28th 
day  of  November,  1862,  presented  his  petition  to  the 
Court  of  Chancery  in  Ireland  on  foot  of  the  said 
judgment,  £267>  praying  that  the  life  estate  of  the 
said  M.  S.  Gassan  in  said  lands  should  be  sold  for 
payment  of  said  judgment,  and  for  the  appointment  of 
m  receiver  in  the  meantime,  but  declined  to  take  a  de- 
cree on  said  petition  for  a  sale  of  said  land ;  and  by 
an  order  in  said  matter,  dated  the  28th  of  May, 
1862,  a  receiver  wns  appointed  over  the  mansion- 
house  and  house  division  of  said  lands ;  and  by  a  fur- 
ther order  in  said  matter,  made  the  6th  day  of  Noven- 
ber,  1862,  the  said  mansion-house  and  house  division 
were  let  to  the  owner  under  the  Court,  at  the  occupa- 
tion rent  of  £90  a  ^ear.     On  the  13th  day  of  Aprii, 
1861,  the  said  James  Tyrrell  procured  an  a;»ignment 
to  him  from  Robert  Samuel  Palmer  of  a  judgment  for 
£300,  in  favour  of  Richard  Evans,  in  the  schedule  to 


said  deed  of  the  28th   of  May,    1855,   mentioned 
(which  judgment  had  by  deed  dated  the  1  Ith  of  July, 
1855,   been   assigned  to  the  said   Robert  Samuel 
Palmer).    The  said  James  Tyrrell,  on  the        day  of 
presented  a  further  petition  to  the  Landed 
Estates  Court  in  Ireland,  daimiog  as  an  incumbrancer 
on  foot  of  said  last- mentioned  judgment  so  purchased, 
and  praying  for  a  sale  of  the  fee  of  the  said  Sheffield 
and  Maryborough  estates;  and  the  Hon.  Judge  Har- 
greave made  an  absolute  order  in  said  matter  on  the 
2nd  day  of  June,  1864,  whereby  he  ordered  ^'that 
the  fee- simple  estate  of  the  said  Matthew  S.  Gassan 
in  all  said  lands  should  be  sold  for  the  purpose  of  dis« 
charging  the  incumbrances  thereon."   The  said  Jamee 
Tyrrell   subsequently   procured   two    judgments   for 
£700  and  £300,  of  Trinity  Term,  1849,  and   Mi* 
chaelmas  Term,  1849«  to  be  assigned  to  him;  and 
then  the  owner  obtained  a  person  willing  to  take  an 
assignment  of  said  three  judgments  for  £800,  £700, 
and  £300  respectively;  and  by  a  deed  of  agreement, 
dated  the  27th  day  of  December,  1664,  made  between 
the  said  Matthew  S.  Gassan,  of  the  one  part,  and  Ed« 
mond  Lombard  Swan,  of  the  other  part,  the  said  £d- 
mond  L.  Swan  agreed  to  pay  off  the  said  James  Tyr* 
rell  the  amount  due  on  said  three  judgments  for  prin- 
cipal, interest,  and  costs,   upon  bis  assigning  said 
judgments  and  a  policy  of  insurance  collateral  there- 
with to  the  said  Edmond  L.  Swan.     All  interest  then 
due  to  the  said  James  Tyrrell  on  foot  of  the  said  three 
judgmente  charged  upon  the  fee  of  said  lands  had 
been  paid ;  and  by  an  indenture  of  release,  bearing 
date  the  9th  day  of  December,  1864,  and  made  be* 
tween  said  Gassan  and  the  said  James  Tyrrell  and  seve- 
ral other  parties,  the  said  James  Tyrrell  relea^  aU 
interest  due  to  him  on  foot  of  said  three  judgments, 
and  acknowledged  to  have  received  the  same.  The  said 
Gassan,  by  a  written  consent,  bearing  date  the  11th 
day  of  July,  1864,  had  obtained  the  consent  of  all  the 
other  incumbrancers,  save  the  said  Jamea  Tyrrell, 
that    said    proceedings    shonld  be  stayed,   and,   in 
purnuance  of   notice,    bearing  date    the   15th    day 
of  December,   1864,  moved  the  Honourable  Judge 
Hargreave  that  said  proo<^ings,  nnder  said  order  of 
the  2nd  of  June,  1864,  for  the  sale  of  the  fee  of  said 
lands,  should  be  stayed,  Cassan  undertaking,  within 
three  weeks,  to  pay  to  the  said  James  Tyi  rell  the 
full  amount  of  his  said  tfuree  judgments  for  £300, 
£700,  and  £300  respectively,  charged  upon  the  fee 
of  said  lands,  with  all  interest  and  costs,  np  to  the 
day  of  payment,  on  the  said  James  Tyrrell  assigning 
said  judgments  and  a  policy  of  assurance  for  £1000 
collateral  therewith,  to  the  said  Edmond  Lombard 
Swan;   and    Cassan  also  nndertaking    to   pay  the 
petitioner's  costs  in  reference  to  ail  proceedings  on 
foot  of  the  judgments  so  to  be  aasignod  within  one 
fortnight  after  the  same  should  be  taxed,  and  in  de- 
fault thereof  the  said  James  Tyrrell  to  be  at  liberty  to 
proceed  with  the  sale  of  said  lands.     The  owner,  be- 
fore the  hearing  of  sud  motion,  also  made  an  offer  in 
writing,  through  his  solicitor,  to  the  said  James  Tyr- 
rell, to  pay  him  the  sum  of  £400  in  full  for  debt  and 
costs  on  foot  of  his  judgment  for  £267  charged  on 
the  life  estate  of  the  owner  in  said  lands,  ther*  being 
at  that  time  the  sum  of  £306  dne  thereon  for  princi- 
pal and  interest,  and  to  make  the  paymeot  of  said 
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soin  of  £400  a  eonditioii  tapoii  which  flaid  proceedings 
sboold  be  8ta7«d. 

a  W.  Getmble  appeared  for  the  oimor. 

F/anc^on,  Q.C^  and  Ftrgu90n,  appeared  for  the 
p«titioBer. 

Judos  HABeBULYi.^The  ap()lioatkni  in  thie  case  ii 
OB  behtlf  of  the  owner  to  etay  the  petitioner's  pro- 
oeediii^  to  seH  the  fee  on  being  paid  off  his  eharges 
whicb  affect  the  fee,  being  two  jodgments  for  £300 
aad  £700.    The  petitioner  has  also  a  charge  affecting 
tie  owoer's  lile  estote,  and  nnder  such  ctrcnmstanoM 
ke  oi^ects  to  the  proceedings  being  stayed;  and  I  am 
of  opioioQ  that  he  is  entitled  to  go  on  with  the  sale. 
I  am  naahle  to  discover  any  advantoge  which  the 
ovoer  csn  derive  by  procnring  a  persoa  to  take  as- 
Ngoaieots  of  petitioner's  judgments  on  the  fee ;  for 
eren  if  the  petitioner  conld  be  compelied  to  assign 
tlieee  JQdgmeats,  which  is  not  quite  clear,  yet,  as  an 
inearabraneer  on  the  life  estate,  he  would  possess  au 
iBiBiediate  right  to  redeem  these  charges  and  to  re- 
^slre  tbem  to  be  re-assigned  to  himself.     As  between 
tlie  owner  as  tenant  for  life  and  the  petitioner,  who 
has  an  iacnmbrance  on  that  life  estate,  it  appears  to 
ne  that  the  prior  and  better  right  to  redeem  the 
dttrges  on  the  fee  belongs  to  the  incombrancer.    The 
owner  has,  bo  doubt,  the  power  of  redeeming  the 
Bortgages  and  judgments  which  affect  the  fee;  bnt 
he  is  not  entitled  to  use  that  power  to  prejudice  one 
who  has  a  charge  on  the  very  interest  which  gives 
the  owner  the  power  of  redemption.     The  owner,  be^ 
fcie  he  is  at  liberty  to  cause  these  charges  to  be  re- 
deemed, must  first  pay  off  the  charge  on  the  lifo  es- 
tate; for  so  long  as  that  charge  remains  the  owner  of 
it  baa  the  prior  right  to  take  an  assignment  of  the 
fehaiges  en  tiw  fee.     The  application  would  be  of  a 
Mereat  character  if  it  proposed  to  pay  off  the  jodg- 
nento  on  the  fee  and  have  them  satisfied,  for  that  is 
aright  which  a  debtor  always  possesses;  but  if  he 
istoids  to   require   the   petitioner    to   assign  these 
charged  the  petitioner  is  entitled  to  refuse  to  do  so,  if 
by  0Qch  assignment  he  prejudices  himself  at  the  in- 
itaaoe  and  for  the  benefit  of  his  owi«  debtor.    Inde- 
pendeotly  therefore  of  the  question  whether  an  order 
for  sale  once  made  ought  to  be  discharged  where  such 
a  proceedmg  is  injurious  to  any  peraon  interested  in 
the  estate,  1  think  the  application  cannot  be  lostained, 
iod  must  be  refused,  with  coats. 


An  meouirix  camH  e&rry  <m  a  pturtmrMp  business 
mth  her  tesUOsr's  assOs,  nor  ean  she  raise  oapUal 
for  IhcA  bussMSS  hy  taortgaging  her  deceased  hua- 
hand*s  property^  S^<^  ^  proceeding  constkuUs  a 
devastavit,  and  the  Court  will  dismiss  a  petitton 
Jiled  by  a  mortgagee  to  raise  his  charge. 

lease  dated  8th  January,   1838,  Kildahl  and 


[BuoRE  Judge  Habgrzaye.] 
Ii  tbe  matter  of  the  estate  of  £LLEir  Jobkston, 

OWNKR;   R.    GbaT  AMD  AKOTHER,    PttmONERS. 

Mortgage  of  leasehold  estate  by  executor — Devastavit* 


k  vds  er  mortgage  of  a  leasehold  istsU  by  an  execu- 
tor is  not  impeachable  unless  the  moj  tgagee  is  privy 
or  party  to  a  fraud  or  devastavit  by  that  executor. 

It  is  a  devastavit  tshe.i  an  executor  or  an  executrix 
deah  wiih  assets  Jor  any  purpose  not  connected 
wtefc  tke  administration  of  the  testator^  estate. 


Bt  a  

others  demised  to  Thomas  Johnston  the  shop  and  pre- 
mises No.  14  Upper  Sackville-street,  for  900  years, 
at  a  rent  of  £139  Ts.  8d.     On  Thomas  Johnston^ 
desUh  the  lease  became  vested  by  his  will  in  Ellen 
Johnston,  his  widow.     On  the   13th  March,   I860, 
Ellen  Johnston  mortgaged  to  the  petitioners  to  secure 
the  repayment  of  any  sums  that  might  become  dne  by 
the  firm  of  *' Johnston  and  Mayston"  to  the   peti- 
tioners, not  exceeding  £2,000  and  interest;  and  on 
the  1 8th  January,  1862,  EUen  Johnston,  by  endorse- 
ment on  the  mortgage,  covenanted  that  the  premibcs 
should  stand  as  security  for  £3,000  and  interest ;  ard 
by  a  letter  of  deposit  dated  29th  November,  1862, 
Ellen  Johnston  and  Samuel  Mayston  deposited  with 
the  petitioners  the  lease  as  a  security  for  £500;  and 
by  deed  dated  6th  February,  1863,  Ellen  Johnston 
and  Samuel  Mayston  covenanted  with  the  petitioners 
that  the  premises  should  stand  as  a  further  security 
for  all  sums  due  by  them  lo  the  creditors  of  the  owner 
of  Mayston.    The  sum  of  £1,896  1  Is.  2d.  was  due 
to  the  petitioners  on  the  mortgages  up  to  12th  July, 
1864.     A  conditional  order  for  sale  was  made  on 
20th  July,  1 864,     George  Joseph  Johnston,  the  eldest 
son  of  EUen  and  her  late  husband  Thomas,   now 
shewed  cause  against  making  tbe  order  absolnte.    Bis 
aflSdavit  stated  that,  on  the  death  of  Thomas  Johnston, 
Ellen  entered  into  possession  and  carried  on  the  busi- 
ness with  Mayston  till  September,   1863,  when  the 
partnership  wa^  dissolved,  and  Mayston  alone  occu- 
pied the  premises  as  tenant  to  Ellen  Johnston;  that 
until  after  the  said  last-  mentioned  mouth  of  Februaiy, 
1864,  he  never  knew  or  heard  of  any  of  the  mort- 
gages under  which  the  petitioners  claimed  to  sell  the 
premises,  and  he  first  heard  of  them  upon  the  occa- 
sion of  the  failure  in  business  of  Mayston  in  February, 
1864,  and  that  the  mortgages  were  executed  by  Ellen 
Johnston  wholly  without  his  knowledge,  and  without 
the  knowledge  of  his  brother  and  sistera,  and  that  he 
or  they  never  acquiesced  or  in  any  manner  ratified 
same;  and  that  Ellen  Johnston  had  no  power  under 
the  will  in  any  manner  to  charge,  incumber,  or  dis- 
pose of  the  said  premises,  or  any  part  thereof,  for  her 
own  benefit,  or  to  dispose  of  same  otherwise  than  as 
directed  by  the  will;  and  that  she  was  a  mere  trustee 
for  the  benefit  of  the  children  and  grandchildren  of 
the  said  Thomas  Johnston,  save  to  the  extent  of  a  life 
estate  therein,  to  which  Ellen  Johnston  was  entitled 
under  the  will;  and  that  the  petitioners  were  at  the 
time  of  the  execution  of  the  said  mortgage  fully  aware 
of  the  contents  and  provisions  of  the  will  of  Thomas 
Johnston,  and  of  the  rights  of  Ellen,  and  of  the  childien 
respectively,  and  took  the  said  mortgage,  with  full 
notice  of  the  rights  of  the  said  paities. 

Copy  will  of  Thomas  Johnston^  dated  3Qth  day  of 
April,  1856;  proved  29th  day  of  June,  1859- 
«'  This  is  the  last  wiy  and  testament  of  one  Thomas 
Johnston,  of  SackYille-street,  in  the  city  of  l>ubiin, 
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silk  mercer: — I  give  and  bequeath  to  mj  dear  wife, 
Ellen  Johnston,  otherwise  Rees,  all  mj  right,  title  and 
interest  in  and  to  my  premises  known  as  No.  14 
Upper  Sackville-street,  in  the  city  of  Dublin*  in  which 
I  now  carry  on  business  in  partnership  with  Mr. 
Samuel  Mayston,  with  all  my  other  property  of  every 
nature  and  kind  whatsoever  and  wheresoever,  and 
which  I  now  am  or  may  hereafVer  become  possebsed 
of  or  entitled  to,  to  be  divided  amongst  my  children 
and  grandchildren  at  her  death,  or  sooner,  if  she  think 
fit,  as  to  her  may  seem  most  for  their  advantage;  and 
I  appoint  my  said  dear  wife  sole  executrix  of  this  my 
will  In  witness  whereof  I  have  hereunto  set  my 
hand  this  thirtieth  day  of  April,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  fifty-six. 

(Sigued)  "  Thomas  Johnston/* 

Piobate  granted  to  Mrs.  Ellen  Johnston,  sole  ex* 
excutrix,  on  the  6th  day  of  August,  1659* 
Testatrix  died  29th  June,  1859. 

The  affidavit  of  the  petitioner,  Robert  Gray,  of 
Temple- hill,  in  the  county  of  Dublin,  stated  that  the 
laie  Thomas  Johnston,  the  husband  of  owner,  was  in 
hU  lifetime  indebted  iu  large  sums  of  money  to  petl- 
tioneis,  who  were  bankers,  for  money  lent  to  the  firm 
of  Johnston  and  Mayston,  the  latter  of  whom  was 
son  in-law  of  said  Thomas  Johnston;  that  at  the 
death  of  the  said  Thomas  Johnston,  petitioners  having 
held,  as  security,  the  lease  of  the  house  in  Sackville- 
street,  and  also  certain  policies  of  insurance  on  his 
life,  the  proceeds  of  the  policies  were  sufficient  to 
pay  the  debt  so  due  by  said  Thomas  Johnston  and  his 
partner,  and  acconlingly  such  debt  was  fully  dis- 
charged ;  but  the  proceeds  of  the  policies  being  thus 
absorbed,  said  Ellen  Johnston  was  left  without  the 
means  of  support  for  herself  and  her  family,  except 
by  continuing  and  carrying  on,  in  conjunction  with 
said  Samuel  Mayston,  the  trade  which  her  deceased 
husband  had  with  said  Mayston  carried  on  before  his 
death ;  that  for  the  purpose  of  supporting  herself  and 
family,  the  owner,  Mrs.  Johnston,  as  such  executrix 
as  aforesaid,  entered  into  partnership,  by  deed  dated 
in  1859f  with  said  Mr.  Samuel  Mayston,  under  the 
previous  style  and  firm  of  Johnston  and  Mayston ;  and 
in  doing  so  she  considered  that,  having  been  entrusted 
with  full  power  of  appointment  over  her  late  husband's 
estate,  she  thus  best  carried  out  the  directions  in  her  bus- 
band^s  will;  that  from  the  date  of  said  partnership  said 
Ellen  Johnston  drew  from  the  firm,  from  time  to  time, 
large  sums  of  money,  amounting  in  the  whole  to  the  sum 
of  £3,649  7s.  lOd.,  as  appears  by  an  account  fur- 
nished from  the  partuership  books  by  Mr.  William  J. 
White,  the  accountant  employed  by  the  trustees  of 
•aid  Samuel  Mayston's  estate;  and  that,  in  fact,  the 
amount  so  received  by  said  Ellen  Johnston  greatly 
exceeded  the  whole  value  of  the  house  in  Sackville- 
street;  that  said  Ellen  Johnston,  trading  as  such  ex- 
ecutrix, and  said  Samuel  Mayston,  trading  in  partner- 
ship, as  aforesaid,  required  pecuniary  assistance  from 
petitioners,  not  only  in  discharging  trade  bills,  but  in 
actual  cash  advances  for  payment  of  their  acceptances 
in  England  and  France;  and  petitioners  declined 
making  such  loans  or  advances  without  the  security  of 
the  premises  vested  in  the  said  owner  as  such  execu- 
trix, and  that  without  such  advances  to  carry  on  said 


basineaa,  said  Ellen  Johnston^  as  snch  executrix, 
would  have  been  deprived  of  the  sole  means  of  main- 
tenance of  herself  and  family^  and  of  their  edocatioa 
and  advancement  in  life;  and  that  under  snch  circom- 
sunces  she  and  the  said.  Samuel  Maysu>n«  as  an  as- 
senting party,  executed  the  indentures  of  mortgage  in 
the  petition  mentioned;  that  the  said  firm  were  at  the 
end  of  the  year  1862  compelled  to  stop  payment,  a 
result  attributed  In  part  to  the  very  bu^  aaina  of 
money  drawn,  as  aforesaid,  by  said  Ellen  Johnaton, 
and  petitioners  accepted  a  composition  of  138.  4d. 
in  the  pound,  but  without  prejudice  to  their  mort- 
gage securities  which  they  received  from  the  owner, 
and  petitioners  secured  to  the  other  creditors  of 
the  firm  the  last  payment  of  such  composition, 
taking  from  Mrs.  Johnston  an  indemnity  mort- 
gage on  the  premises,  so  far  as  they  were  avulable, 
after  payment  of  prior  charges;  that  In  September, 
1863,  the  said  partnership  was  dissolved,  the  said 
Samuel  Mayston  having  agreed  with  owner  to  take 
the  said  premises  at  a  rent  of  i6460  a-year,  and  alsa 
agreeing  to  indemnify  her  against  the  liabilities  of  the 
firm;  but  sud  Samuel  Mayston  having  fiuled  in  pay- 
ment of  his  last  instalment,  his  estate  was  vested  in 
trustees  for  the  benefit  of  bb  creditors,  and  the  pre- 
mises were  surrendered  to  said  owner,  and  peti- 
tioners were  obliged  to  pay  the  said  Instalment  so 
secured  by  them,  and  they  submitted  that  said  pre- 
mises should  be  sold  to  pay  them,  as  far  as  the  pro- 
dace  will  extend,  the  b  lance  due  to  them,  on  the 
grounds  that  said  Ellen  Johnston  had,  nnder  her 
husband's  will,  full  power  to  mortgage  hia  leasehold 
premisesk  and  uncontrolled  power  of  appointment 
among  her  children  and  grandchildren,  and  that  she 
and  such  of  her  children  and  grandchildren  as  required 
it  were  benefited  by  the  partnership,  and  received  out 
of  the  estate  far  more  than  they  could  have  done  bj  a 
sale  of  said  premises,  subject  to  owner's  life  estate 
therein;  that  the  said  owner  supported  and  educated, 
and  advanced  snch  of  her  children  as  needed  it, 
out  of  the  monies  so  received  by  her  from  said 
partnership  concern;  and  that  snch  disposal  of 
said  monies  by  the  owner  should  bo  eonsidered  as 
the  exercise  by  her  of  the  power  given  by  her 
deceased  husband;  and  the  petitioners  therefore  sub- 
mitted that  they  had  a  charge  against  the  premises 
to  the  extent  of  the  sums  advanced. 

Warren^  Q.  C,  and  Btpme^  for  petitioners. — 
— Respondent,  as  executrix,  had  full  power  at  law 
and  in  equity  to  make  an  absolute  disposition  of 
testator's  assets;  and  the  petitioners  must  be  par- 
ties to  some  fraud  or  devastavit  by  her,  otherwise  tho 
transaction  b  unimpeachable. — Nugent  v.  Oifford  (1 
Atk.,  463);  CoU  v.  MUee  (10  Ba.,  179);  M^Leod  v. 
Drununond  (17  Ves.,  152);  ScoU  v.  Tyler  (2  Br. 
Gh.  Ga.,  431);  HiU  v.  Simpson  (7  Ves.,  161);  Raby 
V.  Eidehalgh  (7  Do  Gex.,  M'N.  &  G.,  104). 

SerjeafU  Sullivan^  and  Purcell^  Q.G.  for  respondent. 
-^Ellen  Johnston,  as  executrix,  was  not  wai ranted 
in  carrying  on  the  partnership  business  with  her 
testator's  assets,  still  less  of  entering  into  a  new 
partnership.  In  the  absence  of  express  authority  an 
executor  cannot  carry  on  the  trade  of  the  testator, 
except  for  the  purpose  of  winding  it  np. — Kirkman 
V.  Booth  (11   Beav.,  173);  Coliinson  v.  Lister  (20 
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Beir.,  356);  BPNaUy  ▼.  Adon  (4  De  Gex.,  M'N. 
6  6..  744);  M'Leod  ▼.  Drummand  (17  Ves.,  152); 
iraa«r  T.  Tfl^  (8  Jur.,  N.S^  681);  TTiZwm  ▼. 
Moore  (M.  &  K,  126);  ffaynes  r.  Foreshore  (11 
Htre,  93,  99). 

Haboriavi,  J.— The  law  has»  I  think,  been  pro- 
perlj  stated  on  both  sides — ^that  a  sale  or  mortgage 
of  a  leasehold  estate  by  an  executor  is  not  impeach- 
able, unless  the  mortgi^^  is  pri^j  or  party  to  a  frand 
or  deyastavit  by  the  ezecnlor.     The  qnestion*  there- 
fore, is,  whether  these  mortgages  consutnte  a  devas- 
tarit,  and  whether  the  mortgagee  knew  they  had  that 
cfaancter.    Now,  it  b  a  deyastavit  whenever  the  ex- 
eeator  deals  with  assets  for  purposes  not  connected 
with  the  administration  of  the  testator's  estate.    Urs. 
Johnston  was  fiiUy  entitled,  if  she  wished,  to  go  into 
a  new  partnership  with  Mayston,  after  her  husband's 
death;  bat  she  was  not  entitled  to  use,  for  any  pur- 
pose of  that  business,  any  assets  of  the  testator,  nor 
could  she  legitimatdy  raise  capital  for  that  business 
by  pledging  her  decesksed  husband's  property.    I,  there- 
forci  think  that  these  mortgages  were  acts  of  waste, 
even  although  they  may  have  been  made  in  the  hope 
ot  ultimately  benc^tting  the  legatees.     The  question 
remains,  whether  the  mortgagee  was  aware  of  the 
mode  in  which  Mrs.  Johnston  intended  to  apply  the 
mooey  raised  by  the  mortgage.     It  appears  horn  Mr. 
Gray's  affidavit  that  all  Mrs.  Johnston's  own  debts  to 
Mr.  Gray  had   been  fully  paid  off,  but  that  Mrs. 
Jofaoston  was  left  without  means  of  supporting  her- 
Mif  Of  fiunily,  excepting  by  carrying  on  the  business 
in  partnership  with  Mr.  Mayston.   This  proves  clearly 
that  Mr.  Gray  knew  of  the  objects  for  iihich  the 
money  was  raised,  and  that  he,  therefore,  cannot  rely 
on  Mrs.  Johnston's  title  as  executrix,  which  atone 
can  sostun  this  petition.    This  petition  must,  therefore, 
be  dismissed  without  prejudice  to  any  petition  to  sell 
Mrs.  Johnston's  own  interest,  or  any  interest  which 
be  may  consider  her  to  have  acquired  by  advances  to 
<«tator*8  children  or  grandchildren* 


Court  of  C^aiueri?. 

Slcportod  by  OUrar  J.  Burfce.  Esq.,  Btfriitei^at-Law 

BonysQE  V.  FmjCAXK^AprU  27,  28;  May  1. 

&are»  in  quasi  TaU—Deed^  Executing  partiea  to. 

^'  Khfhu  wiUmadein  1807,  charged  certain  esUttea 
par  autre  vie,  of  which  he  wcu  seized^  with  aeve- 
m/  annuiiiee  and  other  incumbrancee^  and  subject 
^^^rtUi  he  devised  said  estates  to  trustees  to  permit 
*tt  «wi  James  to  receive  the  rents,  ^c.^  Jor  his  life, 
^  on  failure  of  issue  of  said  James,  remainder 
tohii  son  John  for  life;  and  on  on  failure  of  issue 
of  mid  John,  to  his  daughters  Eliza  and  Ellen, 
<"i'l  to  his  grandson  J.  N.  B.,  as  tenants  in  com- 


mon in  quasi  taU.^^By  indenture  of  20th  Januaff^ 
1827*  the  said  James  and  John  assigned  to  P.  U, 
as  much  as  in  them,  or  either  of  them  lay,  the  said 
lands  upon  the  trusts  therein  declared,  Subse* 
quenily  P.C.,  then  oWnet  ^  the  mere  kgcd  estate^ 
by  indenture  of  marriage  eettlement  bearing  date  the 
22nd  (ktober,  1837,  ctmoeyed  said  lands  to  trus^ 
tees  upon  trust  for  P.  (7.  for  life,  remainder  to  hh 
daughter  for  life,  with  rernainder  over  to  the  children 
of  the  marriage."^.  N.  B.,whe  was  equitable  tenant 
in  quasi  tail  m  remainder  to  one-third  of  said  lande 
under  said  will,  uHta  an  executing,  though  not  a 
granting  party  to  this  settlemenL  Hdd — that  P.  C| 
the  owner  of  the  legal  estate,  and  J.  N.  B.,  the 
equitable  tenant  in  quasi  tail  qf  one-4hird  of  said 
lands  in  remainder  having  joined  in  said  conveys 
ance,  same  uoas  a  sufficient  bar  of  the  quasi  entad 
of  said  onsMrd,  and  that  J*  N.  B.,  who  was  an 
executing,  though  not  a  granting, party  tosaid  dsed^ 
hadoonveyed  thereby  his  estate  as  effectually  as  tf 
he  had  been  a  granting  party^ 

This  was  a  cause  petition,  and  prayed  "  for  a  de- 
declaration  that  the  petitioner  was  entitled  to  one  equal 
undivided  third  part  of  the  lands  of  Ballylean  and 
Gnrtnacnrra,  and  that  certain  renewals  of  a  lease 
thereof,  and  especially  the  renewal  to  one  Pierce  Oar- 
rick,  and  any  subsequent  renewal  thereof,  and  also 
the  fee-farm  grant  of  said  lands  are  snlgect  to  petl« 
tioner's  rights,  and  were  taken  in  trust  for  petitioners 
as  to  one-third  part  of  said  lands;  and  that  peti- 
tioner's  right  in  sidd  lands,  and  also  the  right  of  the 
persona  entitled  to  the  other  individual  shares  of  said 
Unds,  may  be  ascertained  and  declared,  and  that  the 
trusts  of  a  certain  deed  of  October,  1827«  may  be 
carried  into  execution;  and  that,  if  necessary,  an  ac« 
count  may  be  taken  of  the  rents  and  profits  of  the 
several  lands  and  premises,  and  of  the  other  trust 
funds  comprised  therein;  and  that  Lncinda  flnu- 
cane  l^ld  ail  other  proper  parties  may  be  decreed  to 
convey  to  petidoner  her  share  of  sud  lands  and  pre- 
mises, freed  from  all  incumbrances  created  by  said 
Pierce  Oarrick,  or  any  person  deriving  through  him, 
and  subject  ouly  to  one-third  of  the  fee-farm  rent 
payable  thereout:  and  that  said  Lucinda  Finncane 
and  the  other  respondents  may  be  ordered  to  bring 
into  Oourt  and  lodge,  for  the  purpose  of  this  ami,  the 
said  fee-farm  grant  and  other  the  title  deeds  of  said 
lands  in  theu*  possession;  and  that  for  that  purpose 
a  commission  of  partition  may  be  had  of  said  lands, 
and  that  petitioner  may  be  put  into  possession  of  her 
share  of  said  lands,  and  that  said  Lucinda  Finncane 
may  he  ordered  to  account,  as  far  as  relates  to  peti- 
tioner's one-third  share  thereof,  from  the  date  of  the 
death  of  John  North  Bonynge;  and  that  so  much  of 
the  rents  and  profits  thereof  to  which  petitioner  is 
entitled  may  be  ordered  to  be  paid  by  said  Lucinda 
Finncane;  and  that  a  receiver  may  be  appointed,''  &c. 
The  facts  of  the  case,  as  stated  in  the  petition,  are 
these: — ^The  Rev.  Darat  M'Mahon,  by  indenture  of 
lease  bearing  date  the  30th  June,  1785,  demised  nnto 
James  Roche,  of  Ennis,  in  the  county  of  OUre,  his 
heirs  and  assigns,  the  townlands  of  Ballylean  Easf, 
containing  by  estimation  142  acres;  and  also  tho 
townlands  of  Gurtnacurra,,  containing  97  acres,  both 
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sitaate  in  the  barony  of  Clandcralaw,  and  countj  of 
Clare,  for  the  IiTes  in  said  lease  mentioned,  with  co- 
venstnt  for  perpetual  renewal,  at  the  yearly  rent  of 
jg60,  and  embject  to  a  renewal  fine  of  £30  (Irish), 
at  the  fall  of  each  life.     That  the  said  James  Roche, 
by  bis  last  will  and  testament,  bearing   date  the 
21st  of  March,  1807,  amongst  others,  devised  and 
bequeathed  '*  all  the  rest,  residue,  and  remainder  of 
all  my  real  freehold  and  personal  estate  not  heretofore 
particularly  limited,  disposed  of  or  ordered  to  my  said 
wife,  Lncinda  Roche,  and  to  my  friend  and  relative, 
Charles  Mahon,  Esq.,  and  to  the  survivors  of  them, 
and  to  the  heurs  of  such  survivors,  in  trust,  that  they, 
out  of  the  rents  and  profits,  do  raise  and  pay  the  fol- 
lowing legacies  to  the  following  persons  hereinafter 
named,  with  the  legal  interest  for  the  same,  to  be 
computed  from  the  time  of  my  death — that  is  to  say, 
to  my  said  wife,  Lncinda  Roche,  the  sum  of  £200 
sterling,  to  be  disposed  of  as  she  shall  think  fit;  and 
to  my  daughter  Eliza,  on  the  day  of  her  marriage, 
with  the  consent  of  my  said  wife  (if  living),  £400 
sterling;  to  my  daughter  Ellen  the  like  amount  of 
£400;  to  my  grandson,  John  Hickey,  to  be  paid  him 
on  his  attaining  the  age  of  twenty-one  years,  £100 
sterling;  to  my  daughter,  Mrs.  Hickey,  an  annuity  or 
yearly  sum  of  £208terimg,  to  be  paid  to  her  yearly 
and  every  year,  by  two  equal  portions — every   Ist 
lifay  and  1st  Kovember-Klurmg  the  term  of  her  na- 
tural life;  to  my  son,  John  Roche,  an  annuity  of  £20 
during  his  life;  and  from  and  after  the  death  of  my 
said  son  John,  the  said  last-mentioned  annuity  to  be 
paid  and  payable  to  any  children  he  may  leave  at  the 
time  of  his  death,  to  be  paid  in  equal  shares  and  pro- 
portions to  the  survivor  of  them.      I  leave  to  my 
dearly  beloved  Lucy  Martin,  my  wife's  niece,  the  sum 
of  £50; — ^to  the  payment  of  which  said  several  laga- 
cies  and  annuities  to  my  said  wife,  my  said  daughter, 
Mrs.  Hickey,  and  to  my  son  John,  and  to  my  grand 
son,  John  Hickey,  and  the  legacy  to  the  said  Lucy 
Martin,  I  desire  and  direct  my  said  trustees  to  apply 
the  residue  of  my  personal  estate  so  to  them  devised 
and  subject  to  said  legacies  and  annuities,  to  be  levied 
and  raised  out  of  my  real  and  freehold  estate  so  to 
them  devised,  and  subject  to  the  payment  of  the  said 
legacies  and  annuities  I  devise  and  direct  that  my 
sud  trustees  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  shall  permit  and  suffer  my  son  James 
Roche  to  receive  and  take,  for  the  term  of  his  natural 
life,  tbe  rents  and  issues  of  my  said  real  and  freehold 
estate  not  hereinbefore  specially  limited,  disposed  of, 
or  devised,  subject  to  said  charges;  and  after  my  said 
sou  James's  death,  I  give,  devise,  and  bequeath  my 
said  real  and  freehold  estates  to  any  bsues  of  my  said 
son  James,  in  such  shares  and  proportions  as  my  said 
son  James  shall  appoint;  and  in  failure  of  any  issue 
of  my  said  son  James,  I  give,  devise,  and  bequeath 
all  my  real  and  freehold  estates  not  hereinbefore  spe- 
eifically  disposed  of  or  devised,  to  my  son  John  for 
and  during  the  term  of  his  natural  life,  and  from  and 
after  his  death  to  his  issue,  in  such  shares  and  pro- 
portions as  he  should  think  proper ;  and  in  failure  of 
issue  of  my  said  son  John,  I  devise  the  same  to  my 
daughters  EHxa  and  Elicn,  and  to  my  grandson,  John 
Bonynge,  share  and  share  alike,  and  to  their  issue 
after  their  respective  deaths,  as  tenants  in  common." 


The  will  then  closed,  giving  the  several  devisees,  as 
they  should  get  into  possession,  leaang  powers.  Tes- 
tator afterwards  added  a  codicil  to  said  wUl,  dated 
5th  January,  1808,  and  be  directed  that  tbe  sud 
trustees  should  permit  and  suffer  his  said  wife,  Lncy 
Roche,  to  receive  the  rents,  issues  and  profits  of  said 
farm  and  lands  of  Ballylean  for  the  period  of  three 
years,  and  from  thenceforth  to  revert  to  tbe  oaes  in 
said  will  mentioned,  and  to  no  other  use  or  purpose 
whatsoever. 

The  petition  then  stated  the  death  of  said  testator 
in  1817  leaving  his  said  two  sons,  John  and  James, 
and  said  two  daughters,  Kliaa  and  Ellen,  and  his  said 
grandson,  John  North  Bonynge,  and  also  bis  wife 
Lncinda,  who  thereupon  entered  into  the  receipt  of 
the  rents  and  profits  of  the  lands  of  Ballylean  and 
Gurtnacnrra,  which  then  yielded  a  profit  rent  of  about 
£300  yearly,  and   she  also  entered  into  tbe  receipt 
of  the  rents  of  other  lands  devised  by  said  will     On 
the  21st  March,  1822,  the  said  lease  of  said  lands  of 
Ballylean  and  Gurtnacnrra  was  renewed  for  tbe  lives 
in  indenture  of  renewal   mentioned. — On  the  20th 
January,  1827,  by  indenture  of  trust  made  between 
said  James  Roche  and  John  Roche,  of  the  first  part, 
Lncinda  Roche  (their  mother),  of  the  seeond  part,  and 
Pierce  Canick  (husband  of  the  said  Elisa  Roche),  of 
the  third  part,  reciting  the  will  of  the  said  James 
Roche,  and  that  upon  a  settlement  of  accounts  tben 
taken  between  the  sud  Lncinda  Roche  and  ber  sons, 
the  following  items  were  dne  and  owmg.on  foot  of 
said  legacies  in  said  will  mentioned — ^via*,  to  John 
Hickey,  £212    18s.  5d.;  to   Lucy   Martin,  £106 
9s.  2d.;  and  to  the  said  Lncinda  Roche,  £500*  on 
foot  of  the  legacy  so  bequeathed  to  tbe  said  Eliza 
Roche  (then  Mrs.  Carrick),  she,   the  said   Lncinda, 
having,  as  therein  recited,  paid  the  amount  thereof 
with  her  own  proper  money,  and  which  then,  aa  in 
said  deed  stated,  remained  due  off  tbe  said  James 
Roche's  property  to  the  said  Lncinda;  and  there  also 
remained  due  a  principal  sum  of  £400  to  the  said 
Lncinda  Roche,  on  foot  of  the  legacy  bequeathed  to 
the  said  Ellen  Roche,  the  said  Lncinda  having  paid 
and  advanced  the  same  to  the  said  Ellen  Roche,  then 
Ellen  Tuoby;  and  swd  deed  further  recited  that  the 
said  James  Rftche,   in   order  to  end  litigation  then 
pending,  had  agreed  to  assign  the  several  premises 
devised  by  the  said  James  Roche  for  payment  of  said 
legacies  and  securities  to  the  said  Pierse  Carrick,  upon 
the  trusts  thereinafter  dedaied,  and  by  said  deed  it 
was  witnessed  that  tbe  said  James  Roche  and  John 
Roche,  in  order  to  pay  off  and  satisfy  the  said  legacies 
and  sums  and  interest,  as  therein  mentioned,    did 
thereby  assign  as  much  as  in  them  or  either  of  tbem 
lay,  or  they  lawfnUy  might  or  could,  unto  tbe  sud 
Pierce  Carrick,  in  his  possession  being,  as  then  re- 
cited, the  said  farm  and  lands  of  BaUylean  and  Gnrt- 
nacurra,  with  other  lands  (being  tbe  lands  devised  by 
said  James  Roche,  and  appointed  for  payment  of  the 
said  legacies  and  annuities)  upon  tbe  several  trnsts— 
namely,  in  the  first  instance,  that  out  of  the  issnes  and 
profits  of  said  premises,  the  said  Pierce  Carrick  shonld 
pay  the  head  rents  and  fines,  and  next  to  pay  tbe 
said  several  three  annuities;  and  after  payment  thereof 
tlicn  in  trust  that  the  said  James  Roche  shonld  receive 
an  annuity  of  £84  for  his   life,  and  after  pHyoaeut 
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thereof  the  residne  of  the  rents,  lasaes  and  profits 
should  be  applied  in  payment  of  the  eosts  of  the  pro- 
ceedings therein  mentioned,  which  were  made  charge- 
able on  said  lands,  as  therein  mentioned,  and  subject 
thereto  in  tmst,  to  paj  said  legacy  of  £100  to  said 
John  Rickey,  with  interest,  as  therein  mentioned;  and 
theo  in  trust  to  pay  said  Lncinda  Roche,  or  her  ez- 
ecaton,  &&,  the  principal  snm  of  £500  so  bequeathed 
to  the  aaid  Eliaa,  and  so  paid  or  advanced  by  the  said 
Lodnda;  and  the  said  principal  snm  of  £400  so  be- 
qoeathed  the  said  Ellen  Toohy,  m  like  manner  ad- 
Tinced  by  the  said  Lndnda,   with  interest  on  said 
bst-mendoned  snms  respectively,  as  therein  mentioned, 
"ud  when  said  several  costs  and  legacies,  and  all 
iotereat  dae  thereon,  should  be  fiilly  paid  and  satis- 
fied; then  said  premises  are  to  go  to  the  uses  directed 
by  the  will  of  the  said  James  Roche,  deceased;"  and 
opoo  the  further  trust,  that  in  case  the  said  John 
Bocfae  should  happen  to  survive  the  said  James  Roche, 
and  that  the  sud  costs  and  legacies,  and  the  interest 
of  the  same,  shonld  not  be  then  paid  off  and  fully  satis- 
fied, then  that  an  additional  annuity  of  £30  should  be 
paid  to  the  said  John  Roche  during  his  life,  and  all 
said  incambrances  and  the  interest  thereof  should  be 
h\ij  paid;  and  after  the  decease  of  the  said  John 
Bocbe,  then  the  premises  to  go  *'  and  enure  to  the  uses, 
btents  and  purposes,  as  directed  by  the  said  James 
R.)che.  deceased's  will  and  codicil ; "  and  it  was  fur- 
ther recited  in  sidd  deed,  that  Lncinda  Roche  was 
indebted  to  the  said  Pierce  Carrick  in  the  snm  of 
£900,  for  money  advanced  to  her,  and  paid  to  her 
use,  and  that  the  said  Pierce  Carrick  had  agreed  to 
take  an  assignment  of  said  Lucinda  Roche's  claims  on 
foot  of  the  said  legacies  of  Jg500  and  £400,  and  it  was 
ak>  farther  witnessed  that  in  consideration  of  the  snm 
of  £900  the  said  Lucinda  Roche  did  grant  unto  the 
aaid  Pierce  Carrick  the  hereinbefore- meutioned  lega- 
cies of  £500  and  £400,  and  the  sums  so  due  in 
respect  thereof;  and  the  said  James  Roche,  and  John 
fiocbe,  and  Lncinda  Roche,  did  thereby  covenant  with 
the  aaid  Pierce  Carrick  that  the  said  legacies  were 
then  justly  due   to   the  said  Lucinda.      That  said 
isdenture   was    duly   regbtered;   that  James  Roche 
died  in  1817,   and  Lncinda  died  in  1836,  leaving 
John,  her  heir-at-law,  her  survivor.     On  the  execu- 
tioQ  of  said  deed  Pierce  Carrick  entered  into  posses- 
aioD  of  sud  lands,  and  into  the  receipt  of  the  re;its 
thereof,  and  so  remained  in  such  possession  until  1846. 
The  petition  next  stated  an  indenture  of  22nd  Oct. 
1837,  being  the  marriage  settlement  of  Lucinda,  the 
daughter  of  Pierce   Carrick;   which  indenture  wah 
made  between  Michael  Finncane,  of  the  first  part; 
Fieree  Carrick  and  Lncinda  Carrick,  his  only  child, 
of  the  second  part;   Cornelius  O'Brien  and  Frau- 
ds M'Namara,  of  the  third  part;  and  John  North 
Booynge  and  Andrew  Stackpoole,  of  the  fourth  part; 
whereby  the  said  Pierce  Carrick  conveyed,  or  pur- 
ported to  convey,  all  his  interest  in  the  Unds  of  Bal- 
Ijlean  and  Gnrtnacnrra,  and  several  other  lands, 
to  the  said  Cornelius  O'Brien  and  Francis  M'Na- 
mara,  upon  certain  trusts  being  tor  Pierce  Carrick, 
for  life;  and  after   his  death  to   Lucinda   Carrick, 
for  life;  and  after  her  death  to  Michael  Finncane*  for 
his  life;  and  after  his  death  to  the  first  and  other 
1008  of  uid  marriage  in  juasi  tail— After  the  death 


of  James  Roche  the  lease  was  renewed  to  said  Pierce 
Carrick  and  his  heirs,  for  the  two  surviving  lives,  and 
the  life  so  added    Said  Pierce  being  seised  and  pos- 
sessed of  considerable  real  and  personal  property,  died 
in  1846,  leaving  his  wife,  Eliza  Carrick,  otherwise 
Roche,  and  Lucinda  Finucane,  otherwise  Carrick,  his 
only  child  and  heiress-at-kw,  him  surviving.      The 
petition  then  stated  that  James  Roche,  the  younger, 
died  without  leaving  issue  surviving  him,  and  without 
having  done  any  act  to  affect  in  any  way  or  bar  the 
entail  in  sud  lands;  whereupon  his  brother,  John 
Roche,  became  entitled,  it  was  charged,  under  the  pro- 
visions of  the  trust  deed  of  20th  January,  1827,  to  said 
lands,  and  to  the  payment  of  the  several  charges  in  said 
deed  mentioned,  and  subject  to  the  provisions  thereof* 
for  the  estate  therein  devised  to  him  by  the  said  will 
of  his  father,  the  said  James  Roche.     Said  John  died 
7th  January,  1853,  unmarried  and  withont  ever  having 
lawful  issue,  intestate  and  withont  having  barred  or  in 
any  way  disposed  of  the  estate  or  interest  he  had  in 
the  said  lands ;  and  the  petition  charged  that  upon 
the    death  of  the  said  John  Roche  the  ultimate 
remainder  in  said  lands   fby  said   will  devised  to 
the  said  testator's  daughters,  Eliza  and  Ellen,  and 
John  North  Bonynge,  and  their  issue)  vested  in  pos- 
session, subject  to  the  charges  and  provisions  created 
by  or  mentioned  in  said  trust  deed  of  January,  1827. 
Eliza  Canick  died  in  1857,  leaving  Lucinda  Finucane 
her  heirat-law,   to  whom   she  bequeathed   all   her 
real  and  personal  property  by  will,  with  the  exception 
of  the  one- third  of  the  poition  which,  on  John  dying 
withont  issue,  she  devised  unto  Elizabeth  Finucane. 
The  petition  then  stated  that  the  petitioner  was  daughter 
of  John  North  Bonynge,  who  in  1852,  on  the  occasion 
of  his  marriage,  by  indenture  of  settlement  conveyed, 
amongst  other  lands,  all  his  right  and  interest  to  all 
the  lands  and  premises  to  which  he  was  entitled  under 
the  said  will  of  iames  Roche  the  elder,  upon  the  trusts 
therein  mentioned,  viz.,  to  the  use  of  himself  for  life, 
with  remainder  to  the  issue  of  the  marriage,  subject 
to  a  jointure  to  his  wife  of  £150  a  year.     Said  John 
North  Bonynge  died  in  1852,  leaving  his  widow  and 
only  child,  his  heir-at-law,  him  surviving,  to  which 
child  he  devised  his  property.  The  petition  having  then 
'  stated  that  from  the  death  of  Pierce  Carrick,  Lucinda 
Finucane  had  been  in  the  exclusive  possession  of  the 
lands  of  Ballylean  and  Ourtnacurra,  and  had  ever  since 
received  the  rents,  and  that  she  now  pretended  she  was 
absolntely  entitled  thereto,  concluded  with  the  prayer 
given  above. 

The  case  made  by  the  respondents  was  shortly 
this,  that  the  said  deed  of  1837  was  executed  by  the 
petitioner's  father  in  contemplation  of  the  then  in* 
tended  marriage  of  his  first  cou&in  Lucinda  Roche, 
that  neither  Lucinda,  nor  those  acting  for  her,  had 
any  notic<d  of  the  said  deed  of  1827;  that  registration 
was  not  notice,  and  that  any  rights  that  the  said 
petitioner's  father  bad,  nnder  this  deed  of  1827,  to 
these  lands,  or  under  the  will  of  James  Roche  to  these 
lands,  he  had  parted  with,  and  further,  that  the  exocn- 
tion  of  that  deed  was  a  barring  of  the  quasi  entail,  and 
that  therefore  the  undivided  one-third  part  of  John 
North  Bonynge  became  subject  to  the  trusts  of  the 
marriage  settlement  of  1837. 
John  Edward  Walsh,  Q.C.,  ChatterUm,  Q.G.,  and 
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Creagh^  were  for  the  petitioner. — Under  the  will  of 
James  Roche,  John  North  Bonynge,  was  entitled  to 
an  estate  tail  in  remainder  npon  the  death  of  his  two 
uncles  without  isaae,  Boddy  v.  Fitzgerald  (6  H.  C.  L. 
823).  The  registration  of  the  deed  of  1827  was 
ample  notice  to  the  petitioner's  &ther  of  the  position 
of  these  lands  ander  that  deed,  and  nnder  the  Irish 
Registration  Act  (6  Anno»  ch.  2),  an  eqnitj  in  a 
grant  which  is  registered,  will  prevail  against  the 
right  even  of  a  bona  fide  purchaser  to  whom  the 
original  grantor  had  snbseqnentlj  sold  part  of  the 
property  comprised  in  the  registered  deed — Mill  v. 
Bill{S  H.  L.  828);  this  deed  of  1827  then  takes 
priority  of  the  deed  of  \S37 ^Bushell  v.  Bushell 
(1  Sch.  &  Le^  90)  Drew  v.  Lord  Norbury  (3  Jones 
^  Lat.  267).  The  respondents,  Lucinda  and  Michael 
Finocane,  before  the  execution  of  the  deed  of  1837, 
were  bonnd  to  make  inquiries  in  the  Registry  Office  as 
to  the  existence  of  any  prior^deeds,  Penny  v.  WqU8{\ 
Mac.  N.  &  Gor.  150);  had  they  done  so  they  must  have 
found  the  said  deed  of  20th  Jan.  1827.  If,  then,  the 
€onrt  be  of  opinion  that  Michael  Finncane  or  wife  had 
any  notice  whatever  of  the  prior  settlement  or  state  of 
the  property,  it  will  be  held  that  such  notice  was  suffi- 
cient to  put  them  on  inquiry,  and  the  Court  will  then  set 
aflide  the  conveyance  of  1837 — Taylor  v.  taker  (6 
Price,  306);  and  it  was  gross  negligence  not  to  have 
searched  the  registry  and  found  the  deed  of  1 827 — In 
re  Olden  (9  Ir.  Jur.  N.8.  1);  Carter  v.  CarUr  (3 
Kay  &  John,  617);  but  apart  from  the  question  of 
notice,  the  case  really  comes  to  this,  can  a  tenant  in 
tail,  or  in  quaei  tail,  do  any  act  to  cut  off  those  in 
remainder  without  barring  the  entail,  and  no  act  being 
done  by  the  tenant  in  tail,  John  North  Bonynge,  to  bar 
the  entail,  the  conveyance  of  1837  can  have  no  force 
or  effect  as  against  the  petitioner.  It  is  true  that  Bo- 
nynge never  granted  anything  by  deed  of  1837;  he 
was  but  an  executing  party  thereto. 

Brewster^  Q.O.,  Warren^  Q.O,  and  Cree  appeared 
for  the  respondents. — Under  the  will  of  James  Roche 
the  elder,  James  Roche  the  younger,  and  his  brother 
John  were  devisees  successively  of  estates  in  quasi  tail 
in  those  several  lands;  and  on  failure  of  issue  of  both 
James  and  John  then  testator's  two  daughters, 
Eliza  Garrick,  Ellen  Tonley,  and  his  grandson  John 
North  Bonynge  were  to  take,  and,  in  fact,  did  take, 
(James  and  John  having  never  married)  the  said 
lands  as  tenants  in  common  in  quasi  tail.  On  the 
occasion  of  the  intermarriage  of  Eliza  Garrick's 
daughter,  Lucinda  Garrick,  with  Michael  Finucain, 
the  indenture  of  1837  was  executed;  and  John 
North  Bonynge,  the  petitioner,  was  one  of  the  ex- 
ecuting parties  to  that  deed,  whereby  Pierce  Gar- 
rick, said  Lncinda'6  father,  did  convey  and  assign  the 
lands  of  Ballylean  and*  Gnrtnacnrra  and  other  lands 
to  the  trustees  of  said  settlement  for  Pierce  Ganick 
for  life,  and  after  his  death  to  his  daughter  Lucinda 
Garrick  for  life,  and  after  her  death  to  her  then  in- 
tended husband,  Michael  Finncane,  for  life,  and  after 
his  death  to  the  issue  of  the  said  then  intended 
marriage.  Said  deed  of  1837  was  for  valuable 
consideration,  and  by  John  North  Bonynge  becom- 
ing a  party  to  said  deed,  he  became  an  assent- 
ing party  to  the  conveyance,  and  therefore  he  con- 
veyed all  his  right  and  title  to  said   lands;  and 


further,  this  conveyance  operated  as  a  bar  to  the 
quasi  entail,  and,  consequently,  his  wholo  estate 
in  quasi  fee  passed  by  that  deed  of  1 837 ;  upon  this 
last  point,  Allen  v.  Allen  (2  Dr.  &  War.  307,  4  Ir. 
Eq.  472),  add  Norton  v.  Frecker  (1  Atk.  625),  are 
the  leading  cases. — Having  disposed  of  the  question 
of  barring  the  Entail  iand  Iconveyance,  little  else 
remains  to  be  considered.  It  does  not  appear  that  the 
respondent  hdd  any  notice  of  the  deed  of  1 827:  regis- 
tration is  not  notice — Btishdl  v. Bu8heU{\  Sch.  &  Lef. 
90),  where  the  marginal  note  says:  ''  The  registry  of 
deeds  under  the  Registry  Act,  6  Anne,  ch.  2,  is  not 
notice,^'  but  under  this  deed,  after  the  paying  off  of  the 
annuities  and  charges  the  lands  enure  thereunder  to  the 
uses  of  the  will  of  James  Roche,  whereby  the  petitioner's 
estate  is  led  unaltered,  namely,  an  estate  tail  in  re- 
mainder was  in  the  petitioner's  father  John  North 
Bonynge;  which  estate  in  qua;si  tail  was  enlarged 
into  a  quasi  fee  by  the  deed  of  1837. 

The  Lord  Ghancellos — This  case,  which  appears 
to  involve  more  questions  than  one,  in  reality  resolves 
itself  into  one,  and  that  one  question  h — what  is  the 
effect  of  the  deed  of  1837;  that  deed  did  not  in  any 
way  allude  to  the  previous  deed  of  the  20th  of 
January,  1827,  under  which  Pierce  Garriok  was  ap- 
pointed trusted,  with  power  to  convey  the  entire  estate, 
and  that  deed  of  1837  did  convey  the  entire  esUte  in 
such  a  way  that  nothing  less  than  the  whole  estate 
passed,  nor  was  it  intended  that  less  should  pass  than 
the  whole.  It  was  contended  that,  in  truth.  Pierce 
Garrick  had  only  the  beneficial  interest  in  this  estate 
so  far  as  the  sums  of  £400  and  £500  charged  npon  the 
lands,  and  that  the  deed  of  1827  was  but  a  conveyance 
to  Garrick  for  the  purpose  of  liquidating  those  charges, 
and  that  as  soon  as  the  several  charges  should  have 
been  liquidated,  then  the  lands  should  ennre  to 
the  uses  of  Mr.  Rochets  will;  that,  in  fact,  Mr. 
Garrick  took  nothing  whatever,  save  so  far  as  was 
necessaiy  for  the  purposes  of  paying  the  several 
charges  thereout,  and  that,  therefore,  he  had  nothing 
that  he  could  part  with  by  the  deed  of  1837,  except 
those  several  pecuniary  charges,  which  might  or  might 
not  be  a  fit  subject  for  bargain  on  Lncinda^s  mar- 
riage;— that  deed  of  1837,  however,  is  an  absolute 
legal  conveyance,  and  there  is  no  allusion  whatever  to 
a  trnst  estate,  nor  does  that  deed  treat  those  lands  as 
such;  Pierce  Garrick,  on  the  contrary,  treats  them  as 
if  they  were  his  own  freehold  estate.  Now  it  is  per- 
fectly true  that  this  property  substantially  vested  in  John 
Roche  in  tail,  with  remainder  to  his  sisters  and  John 
North  Bonynge  in  equal  propoitions  in  taiL  Pierce 
Garrick  bad  nothing  to  grant  except  the  pecuniary 
charges,  yet  in  this  deed  there  is  no  allusion  to  any 
interest  of  a  limited  character;  it  b  impossible  to  sup- 
pose that  this  lady  and  her  friends  were  not  nnder  the 
impression  that  those  lands  were  the  freehold  estate  of 
Pierce  Garrick;  there  was  nothing  to  awaken  their 
suspicions,  nothing  to  make  them  believe  that  John 
North  Bonynge  had  any  estate  whatever,  in  the 
lands  which  were  the  subject  of  the  settlement  of 
1837,  to  which  settlement  John  North  Bonynge  was 
a  party,  an  executing  party.  Mr.  Garrick  had  the 
legal  estate  in  the  lands,  but  his  beneficial  interest 
therein  was  limited.  We  have,  therefore,  to  do  with 
the  efttatc  of  another  person.  Mr.  Bonynge  then  having 
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tbiseqoiUble  remaiader  in  qaasi  tail,  became  an  execut- 
iog  ptity  to  this  conveyance,  and  it  is  ntterly  impoa- 
BiUe  to  ooDJectaie  that  he  waa  not  well  acquainted 
with  the  natore  of  his  property  and  title,  and  it  most 
be  presomed  that  he  had  fhli  knowledge  of  the  con- 
tent! of  this  deed,  to  which  he  was  an  execnting  party, 
md  it  must  also  be  prasnmed  that  the  deed  was  pemsed 
either  by  himself  or  by  his  legal  advisers.   Well,  that 
cuts  opoD  the  peUtioner  the  burden  of  shewing  that 
John  North  Bonynge  was  deceived,  he  was,  I  repeat, 
uezecadog  party  to  that  deed,  and  most  be  assamed 
to  hare  known  all  that  was  in  it.    Mr.  Garrick,  who 
hsd  nothmg  to  convey,  was  joined  by  the  owner  of 
the  equitable  estate  tail,  both  parties  to  the  same 
deed.    The  qoestion  now  becomes  a  very  simple  one. 
What  is  the  effect  of  a  person,  tenant  in  quasi  tail, 
becomiikg  an   ezecnting   party  to  a  deed  of   this 
kind  though  not  a  conveying  party?     I  think  that 
bis  assent  to  the  deed  will  be  implied.     Sach   an 
aet  wonki  be  in  law  an  absolote  conveyance — Thomas 
▼.  Cooke  (2  B.&  Aid.  II 9)  goes  to  show  what  sarrender 
by  act  and  operation  of  law  is  of  chattel  interests;  as 
if  a  laQdk>rd,  with  the  assent  of  bis  tenant,  who  was 
Imee,  accepted  a  third  party  as  his  tenant,  then  al- 
thoogh  there  was  no  sarrender  in  writing  of  the  ori 
gioal  tenant^s  interest,  yet  was  his  interest  sorrendered 
bj  act  and  operation  of  law,  althongh  there  was  no 
note  or  sarrender  in  writing.     In  Lynch  v.  Lynch  (6 
Ir.  Law  Rep.  1 3 1 )  we  carried  that  doctrine  of  surrender 
b/  operation  of  law  farther.    In  that  case  a  lessee, 
pur  autrt  vie,  assented  to  a  new  letting  by  the  land- 
lord of  a  part  of  the  demised  premises  to  a  tenant  who 
went  iato  posaesdion  accordingly,  but  there  was  no 
nuiender in  wiiting  of  the  interest  of  the  tenant;  and 
it  waa  there  held  that  the  doctrine  applies  to  freehold 
estates  as  well  as  to  chattel  interests.  In  this  case  now 
uder  consideration  we  have  not  alone  the  assent  of  the 
tenant  in  tail,  bat  we  have  him  actually  joining  in  the 
conveyanoe.     It  is  laid  down  in  2  Bac.  Ab.  Estate, 
672  (and  it  will  be  remembered  that  Mr.  Bonynge 
was  Dot  in  possession  in  1837,  so  that  anything  he 
ooareyed  most  have  been  in  remainder),  that  '<  when 
tenant  for  life,  and  he  in  reversion,  jofn  in  the  convey 
aooe;  and  the  conveyance  has  a  different  operation  as 
the  iiBoffiaent  is  with  or  ivithont  deed ;  for  if  it  be  with  - 
oot  deed,  then  this  is  eonstmed  to  be  a  sarrender  of 
the  estate  lor  life,  and  the  feoffment  of  him  in  re- 
verBion,  for  no  other  interpretation  can  make  the  feoff- 
ment effeotnal;  for  if  the  estate  passes  from  the  tenant 
for  life  to  the  feoffee,  it  will  be  a  fovfeiln^e  of  his  es- 
tote,  wheieof  be  in  reversion  may  take  adi^aptage,  not- 
withstanding his  joining,  for  he  having  only  the  rever 
Aon  had  nothing  to  do  with  the  freehold,  and  by  consc- 
qaenee  ooold  mtake  no  feoffinent  or  livery;  and  it  can- 
not be  a  grant  or  confinyation  of  him  in  reversion 
ior  want  of  a  deed;  therefore,  to  make  it  effisctnal, 
A  Is  oonstmed  the  surrender  of  the  tenant  for  life, 
tod  the  feoffment  of  him   in    reversion.     But  if 
tenant  for  life  and  he   in  reversion  join  in  a  fe 
ofbent  by  deed,  then  each  passes  only  his  own  estate: 
the  tenant  for  life  the  freehold  in  possession,  and  he 
ia  reversion  his  reversion;  and  this  cannot  be  a  for- 
iiaitare,  because  he  in  reversion  joined  in  a  proper 
cwreyance  to  transfer  his    reversion,  and  having 
Vit  to  another,  has  no  interest  left  to  entitle  him 


to  take  advantage  of  the  forfeiture  if  it  was  one.''     It 
most  be  taken  then  that  Bonynge  being  an  ezecnting 
party,  conveyed  his  estate  as  effectually  by  the  deed 
of  1837  as  if  he  were  a  conveying  party.     What 
then  was  the  operation  of  this  conveyance?    A  quasi 
tenant  in  tul  in  remainder  cannot,  withoat  the  con- 
corrence  of  the  tenant  for  life,  defeat  the  subsequent 
remainder.    But  if  he  alien  with  the  consent  of  the 
tenant  for  life,  or  obtain  a  renewal  with  his  concur- 
rence,  or  if  the  tenant  for  life  procures  a  renewal  and 
then  conveys  to  the  tenant  in  quasi  tail,  this  is  suffi- 
cient to  bar  the  quasi  entail.    This  was  the  decision 
in  Alien  v.  Allen  (2  Dr.  &  War.  307;  4  Ir.  £q. 
472).    That  case  decides  that  a  quasi  tenant  in  tail 
in  possession  of  property  of  this  description  has  full 
power  to  bar  the  entail  and  remainder  over  by  any 
act  inter  vivos  without  reference  to  any  technicality 
whatsoever.  Sir  Edward  Sugdeu  in  that  case  says,  at  pw 
327  of  2  Dr.  &  W.,  that  <*  a  tenant  in  quasi  tAH  need 
not  declare  his  intention  of  bai*ring  the  quasi  entail;" 
that  it  is  sufficient,  if  he  do  any  act,  which  would  vest  in 
him  a  new  or  different  estate,  that  the  existence  of 
prior  incumbrances  creates  no  impediment  whatever, 
and  that  a  tenant  in  quasi  tall,  for  the  purposes  of 
alienation,  stands  in  the  position  of  a  person  who  has 
the  whole  estate  and  absolute  dominion.     John  North 
Bonynge  then  did,  by  that  deed  of  1837,  defeat  all 
subsequent  remainders,  and  did  so  with  the  consent  of 
Pierce  Garrick  who  was  also  a  party  to  that  deed, 
and  who  was  owner  of  the  legal  estate  under  tlie 
deed  of   1827,   whereby  James  Roche   and   John 
Roche  each  conveyed  to   him   all  their  estate   in 
these  lands.     In  Morion  v.  Frecker  (1  Atk.  525; 
West.  203),  Lord  Hardwicke  dedded  that  a  convey- 
ance by  a  tenant  for  life,  with  the  concarrence  of  the 
remainderman,  barred  the  quasi  entail,  and  that  arti- 
cles even  of  agreement  by  a  tenant  in  tail  would  bind 
the  property.  This,  then,  was  a  conveyance  for  valuable 
consideration  by  the  owner  of  the  legal  estate,  iMr. 
Garrick,  joined  by  and  acquiesced  in  by  Bonynge,  the 
owner  of  the  estate  in  quasi  tail     Mr.  Bonynge  then 
baired   his  estate  iu   quasi  tail,    and   therefore  it 
was  open  to  him  to  do  as  he  pleased  in  relation 
to  this  estate,  which  then  became  his.    It  appears 
to  me  then  that  there  is  no  ground  for  this  petition, 
and  that  it  must  be  dismissed  with  costs. 


Court  ot  ^uttn's  Uentjf. 

CBApoitod  by  WUUam  Wooilook,  Eaq^  Buriater-at-lAwJ 
GOBBIE  AND"  OTHERS  V.   WOODLET. — if(W.   14;    DoC 

13,  1864. 
Ouarantee — Consideration — Terms  of/ordgn  law, 
A  guarantee  was  entered  into  in  the  following  terms: 
•*  B.  M,  and  Son^  gentlemen^  considering  that  you 
have  employed  W.  F,  as  your  agents  I  h^y  agree^ 
and  bind,  and  oblige^  as  cautioner  Jor  the  whole 
intromissions^  actings  and  doings  of  die  said  W.  jP., 
as  your  ageni^  it  being  understood^  however,  that 
<As  above  cautionary  obligatiou  is  not  to  exceed  the 
sum  of  £\00  sterling,  I  am,  gentlemen,  your  obe- 
dient servant,  F.  II.  W?^  Ileld-Vfrrf,  that  the 
consideration  diiclosed  on  the  Jace  of  the  guarantee 


146 


tHE  IRISH  JURIST. 


was  a  concurrerU^  and  not  a  poit^  consideration, 
and  that,  tlierefore,  the  contract  was  a  valid  one. 

Secondly,  that,  though  in  the  terms  oj  the  Scotch  law, 
U  was  yet  sufficiently  intdligible  of  itself  without 
words  to  interpret  it. 

The  parties  to  whom  the  guarantee  was  given  were 
named  as  "  B.  M.  and  SonV  In  the  summons 
and  plaint  the  plaintiffs  were  described  as  *'  W. 
O.,  C.  H.  and  J.  P.,  trading  <xs  E,  M.  and 
Son.^^  Held— ^Aaf  the  names  of  the  plaintiffs 
sufficiently  appeared  on  the  face  of  the  guarantee, 

Demuhker: — The  second  count  of  the  summons  and 
plaint  complained  that  an  agreement  in  writing  was 
made  bj  and  between  the  plaiutiflb  and  the  defen- 
dant in  the  words  and  figures  following,  that  is  to 
saj:— .^*  Hajraoant  Hoose,  Garrigtwohill,  March  12th, 
1864.  R.  Meiklejohn  and  Son — Gentlemen — Con- 
sidering that  7on  have  employed  William  Fitamanrice 
as  jour  agent,  I  hereby  agree,  and  bind,  and  oblige, 
as  cautioner  for  the  whole  intromissions,  actings,  and 
doings  of  the  said  William  Fitzmanrice,  as  yonr  agent, 
it  being  understood,  however,  that  the  above  caution- 
ary ohligalion  is  not  to  exceed  the  sum  of  £100 
sterling.  I  am,  gentlemen,  your  obedient  servant, 
Francis  H.  Woodley/'  And  the  plaintiffs  averred 
that  the  persons  in  the  said  agreement  described  as 
R.  Meiklejohn  and  Son  were  the  plaintiffs,  and  the 
peraon  therein  described  as  Francis  H.  Woodley  was 
the  defendant,  and  that  the  plaintiffs  did  employ  and 
appoint  the  said  William  Fitamaurice  as  then*  agent; 
and  afterwards,  from  time  to  time,  while  he  was  so 
acting  as  theur  agent,  in  the  course  of  his  employ- 
ment as  such  agent,  supplied  to  the  said  William 
Fitzmanrice,  in  his  capacity  as  agent  as  aforesaid, 
goods  on  credit,  and  there  was  now  due  to  the  plain- 
tiffs from  him  as  such  agent,  on  account  of  the  said 
goods,  the  sam  of  £98  10s.  7d.;  and  all  conditions 
were  fulfilled,  and  all  things  happened,  and  all  thnes 
,  elapsed  necessary  to  entitle  the  plaintiffs  to  maintain 
this  action,  yet  neither  the  said  William  Fitzmaurice 
nor  the  defendant  had  paid  the  said  sum  to  plaintiffs. 
To  this  count  the  defendant  demnrreA,  saying  that 
the  said  count  did  not  disclose  any  cause  of  action 
good  in  substance,  because  it  was  not  aveiTed  therein, 
ner  did  it  appear  thereby,  that  there  was  any  consi- 
deratioi  for  ike  anpposed  agreement  or  promise  of 
the  defendant;  aoA  the  consideration  therein  appear- 
ing (if  4my)  was  a  paat  and  executed  consideration, 
and* not  founded  upon  any  reqnest  expressed  or  im- 
plied, and  was  not  capable  of  supporting  the  alleged 
promise  or  agreement;  and  also  because  the  agree- 
ment therein  stated  was  insensible  and  unintelligible, 
and  the  terms  thereof  did  not  make  a  contract  of 
guarantee,  or  were  so  intended  by  the  parties;  and 
also  because  It  appeared  by  said  count  that  there  was 
not  a  sufficient  memorandum  or  note  in  writing  of 
sud  agreement ;  and  also  because  it  did  not  appear 
that  the  defendant  had  notice  of  the  goods  mentioned 
having  been  supplied  to  the  said  Fitzmanrice;  and 
because  the  breach  alleged  was  not  within  the  sup- 
posed agreement,  and  the  defendant  ought  not  to  be 
affected  thereby.  The  following  points  were  noted  for 
argument  by  the  defendant: — 1.  That  there  is  no 
consideration  shewn  for  the  alleged  promise  of  the  de- 


fendant, and  the  consideration  (if  any)  is  a  past  and 
executed  consideration,  not  founded  upon  any  reqoest, 
and  not  capable  of  supporting  the  promise.  2.  That 
the  terms  of  the  wriiing  therein  mentioned  are  insen- 
sible and  unintelligible,  and  do  not  make  any  contract. 

3.  That  such  terms  are  those  of  a  foreign  kw,  and 
their  meaning,  or  the  intention  of  the  parties  to  create 
a  contract  of  guarantee,  Is  not  shewn  by  the  count 

4.  That  there  is  no  sufficient  memorandum  or  note  in 
writing  of  the  supposed  contract,  the  names  of  the 
plaintiffs  not  being  contained  therein.  5.  That  the 
alleged  agreement  does  not  extend  to  or  comprebend 
the  supposed  breach.  6.  That  it  does  not  appear  the 
defendant  had  any  notice  of  the  goods  being  supplied 
to  the  principal,  and  it  is  not  shewn  that  he  knew  of 
the  nature  or  course  of  the  agency  business,  or  thai 
the  delivery  of  goods  on  credit  to  the  principal  was 
within  the  course  of  said  business,  and  that  as  a  surety 
be  ought  not  to  be  affected  by.  the  alleged  breach. 

It  is  necessary  to  state  that  in  the  title  of  the  sum- 
mons and  plaint  the  pliuntifis  were  described  as  Wm. 
Gorrie,  of  Banghaline  House,  Ferry,  Ediabnrgh; 
Gharies  Hartland,  of  Alloa,  and  James  Peebles,  of 
Alloa,  brewers,  trading  as  Robert  Meiklejohn  and 
Son. 

W.  (yBrien,  in  support  of  the  demurrer.— The 
consideration  which  appears  here  is  an  executed  consi- 
deration, and  it  is  a  principle  that  such  a  consideration 
will  not  support  a  promise  unless  moved  by  a  previous 
'  request,  expressed  or  implied. — HutU  v.  Bate  (Djtr, 
'  272);  Lampleigh  v.  Braithwaite  (1  Sm.  L.  C.  118); 
Bradford  v.  Roulston  (8  Jr.  G.  L.  Rep.  468). 
Then  the  contract  here  b  in  the  terms  of  a  foreign 
law,  and  there  is  nothing  to  show  what  is  the  meaning 
of  those  terms;  they  are  therefore,  unintelligible.— 
Di  Sora  v.  PhiOipps  (2  N.  R.  653).  The  names 
of  the  parties  to  the  guarantee  do  not  appear  on 
the  fiioe  of  the  instrument  in  such  a  way  as  to  bind 
the  defendants.  The  gnarantee  is  addressed  to  Messrs. 
R.  Meiklejohn  and  Son.  Those  are  not  the  phuntiflb. 
The  names  of  both  parties  must  appear  on  the  ftce  of 
the  guarantee.  Williams  ▼•  Lake  (6  Jnr.  N.  S.,  45,  i 
S.C;  1  L.T.,  N.  S„56.)  I 

Waters  for  the  plaintiffs.— lliis  is  not  the  case  of  | 
a  past,  but  of  a  concurrent  consideration.  The  instrn- 
ment  must  receive  a  constmetion  which  will  sustain 
it,  not  one  which  will  make  it  a  nullity.  Steele  v. 
Hoe  (14  Q.  B.,  431);  so  also  i^iMr^v.  Waie 
(16  Q.  B.»  89);  Hood  ▼.  Grace  (7  H.  and  N., 
494).  Ab  to  the  gnarantee  being  in  the  terms  of 
a  foreign  law,  every  one  of  the  words  used  in 
it  is  perfectly  intelligible.  The  names  of  the  par- 
ties appear  sufficiently  on  the  face  of  the  guarantee. 
It  is  addressed  to  R.  Meiklejohn  and  Son;  and  the 
plaintiffs  are  in  the  title  of  the  summons  and  plaint 
described  as  trading  under  that  name;  and  there  is  an 
averment  that  the  persons  described  in  the  gnarantee 
as  R.  Meiklejohn  and  Son  are  the  plaintiffs. 

O^BHen  replied. 

Cur.adtmU. 


Dee.  1 3.— Lkfrot,  C,  J.— In  this  case  we  are  all  of 
opinion  that  the  demurrer  should  be  overruled.  It  was 
an  action  of  contract  founded  upon  an  agreement  that 
in  consideration  of  a  party  being  appointed  agent  to 
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the  plaintlfis,  the  defendant  would  become  hU  security 
for  whatever  defaults  should  occur  in  the  course  of 
)as  agency.  Sercral  objections  were  taken.  One 
was  that  the  contract  was  in  the  terms  of  a  foreign 
law,  because  it  was  in  the  terms  of  the  Scotch  law,  in 
consequence  of  which  it  was  insisted  that  there  should 
be  something  in  the  nature  of  an  explanation  of  the 
meaning  of  this  rerj  law,  and  that  without  that  it 
was  unintelligible.  However,  the  main  objection,  and 
the  only  one  that  deserves  to  te  weighed^  was  the 
consideration  stated  in  the  agreement  was  a  past  and 
ezeuited  consideration.  It  appears,  however,  that  a 
principle  baa  been  established  by  the  anthorities  which 
we  were  referred  to,  that  if  it  appears  that  there  is 
enoogb  ta  show  thai  the  coosideratioD  (though  ap- 
parently a  past  consideration)  was  in  truth  and  in 
reality  a  consideration  concurrent  with  the  promise 
open  which  the  party  was  sued,  or  engagement  under 
which  he  made  himself  liable,  the  agreement  will  be 
good.  Here  the  words  were,  *'  Oonsidering  that  yon 
have  employed  William  Fitamanrice  your  agent,  I 
agree  to  be  bis  cautioner  for  the  "whole  amount  of  his 
defaolts.''  The  very  term  itself  '*  considering'' — 
what  does  that  mean?  It  implies  a  consideration, 
and  means  '*  in  consideration  that  you  have  appointed 
him  your  agent."  Well;  but  it  would  have  been  no 
Gonsideradon  if  the  appointment  of  the  agent  had  not 
been  at  least  concurrent  and  forming  the  consideration 
for  the  contract  of  the  other  party  making  himself 
Fiable.  One  of  the  rules  laid  down  is  that  if  It  is 
possible  to  give  a  document  a  construction  which  shall 
rapport  it,  it  shall  receive  that  construction,  because 
it  is  not  to  be  imagined  that  the  parties  would  go 
tbroogh  a  form  which  would  be  invsilid  for  want  of  a 
ooDsid^eration,  for  it  would  hikve  no  consideration  if  it 
v^as  a  past  consideration.  So,  taking  the  very 
words  *'  considering,''  &c^  I  think  that  the  construc- 
tion which  the  language  would  warrant  is — **  In  con- 
sideration and  upon  the  consideration  of  your  appoint- 
iug  him  yonr  agent,  I  will  be  a  guarantee  for  his 
faithful  conduct;  and  finding  that  you  have  appointed 
him,  in  pursuance  of  my  agreement,  I  now  become 
bis  cautioner. "  In  short,  as  one  of  the  cases  puts  it, 
it  would  depend  upon  the  eircumstauce  which  party 
was  speaking,  whether  the  same  thing  would  not 
appear  a  past  transaction  or  a  transaction  in  reference 
to  an  antecedent  agreement.  One  says,  **If  yon 
appoint  him  as  agent  I  will  be  accountable."  The 
•Mher  says,  **  You  have  agreed  to  be  his  cautioner, 
and  I  have  appointed  hini/^  Several  cases  have  been 
cited  in  wbich  that  has  been  the  principle  of  con- 
struction, and  it  is  founded  on  this,  that  the  parties 
are  not  to  be  implied  to  have  made  a  nugatory  con- 
tract, which  would  be  no  contract,  and,  therefore,  the 
reasonable  construction  Is  to  give  the  contract  that 
construction  which  would  uphold  it.  Theae  grounds 
woald  appear  to  me  to  sustain  the  order  to  overrule 
the  demurrer. 

O'BBiEtr,  J.«— .In  this  case  I  concur  with  my  Lord 
Chief  Justice.  A  demurrer  was  taken  to  the  second 
count  of  the  summons  and  plaint  which  states  the 
cause  of  action  by  inserting  in  its  terms  the  document 
on  which  the  action  is  grounded.  Now,  as  to  one  or 
two  of  the  grounds  of  the  demurrer,  it  is  only  neces- 
^rj  to  mcution  them  to  dispose  of  them.     One  has 


been  already  spoken  to  by  my  Lord  Chief  Justice— 
that  founded  on  the  contract  being  in  a  foreign  lan- 
guage. It  is  enough  to  read  the  document  to  see 
that  this  word  ''intromission"  is  inserted  with  other 
words,  and  that  the  document  is  sufficiently  intelli- 
gible. Well,  the  next  ground  of  demurrer  is  that  the 
name  of  the  plaintiff  is  not  given  in  it.  It  is  this, 
that  the  document  is  directed  to  Messrs.  Meiklejohn 
and  Son,  while  the  action  is  brought  by  Messrs. 
(jorrie,  Hartland  and  Peebles,  trading  under  the  name 
and  firm  of  Meiklejohn  and  Son.  With  every  respect 
for  the  ingenuity  of  the  counsel  who  took  the  objec- 
tion, I  think  the  objection  answers  itself.  As  to  the 
other  objection,  it  was  very  well  argued  by  counsel 
on  both  sides;  and  I  felt  disposed  at  first  to  come 
to  the  opposite  conclusion  from  that  at  which  I 
have  arrived;  but  on  considering  the  authorities  which 
were  referred  to,  I  have  no  hesitation  in  coming  to  the 
conclusion  that  the  summons  and  plaint  discloses  a 
sufficient  cause  of  action.  The  objection  is^  that  the 
consideration  on  the  fiice  of  the  document  is  a  past 
consideration.  Of  course,  being  a  guarantee,  it  Is 
necessary  that  there  should  be  a  consideration  stated, 
and  that  that  consideration  should  be  concurrent  or 
iutnre,  and  should  not  be  past,  unless  it  was  stated 
that  it  moved  or  arose  from  a  request,  and  conse- 
quently the  pbiintiff  was  obHged  to  argue  that  it  was 
a  coQCurrent  consideration.  Now,  in  the  ease  in  14 
Q.  B.,  431,  the  words  were,  '^In  consideration  of  your 
having  resigned  the  office  of  deacon  and  your  con- 
nection with  the  ^Baptist  Cbnrch  at  ,  I  hereby 

agree  to  hold  myself  reeponsible  to  you  for  the  pay- 
ment of  the  sum  of  £150,  due  to  the  Rev.  J.  £.  by 
the  Baptist  Church,"  &c  The  words  hero  are, 
^*  Considering  that  you  have  employed  William  Fitz.- 
maurice  as  your  agent,  I  hereby  agree,*'  &c.  Why, 
really  the  documents,  so  far  as  this  question  is  con- 
cerned, are  almost  identical,  and  there  Patteson,  J.^ 
states,  "  We  think  that  the  words  in  their  ordinary 
acceptation  are  capable  of  expressing  either  a  past  or 
a  concurrent  consideration ;  and  as  on  one  construction 
the  instrument  is  void,  the  other  is  adopted,  wbich 
makes  It  valid,"  and  then  he  goes  on  to  exjjlain  this 
by  saying  that  really  it  is  according  to  the  mind  of 
the  party,  and  who  speaks,  whether  it  is  concurrent 
or  not  **  The  expression,"  he  says,  *'  that  a  promise  is 
founded  upon  a  consideration  conveys  the  notion  that 
the  consideration  precedes  the  promise  in  the  mind  of 
the  party  making  the  promise — he  promises,  becansa 
the  consideration  exists;  and  this  form  of  expression 
is  shewn  by  the  authorities  to  have  been  frequently 
nsed  when  the  consideration  and  the  promise  are  cun- 
current  Each  side  of  a  contract  is  a  consideration  or 
promise,  according  to  the  paity  speaking  of  it;  and 
if  each  party  were  to  put  into  writing  his  own  pro- 
mise, each  side  of  the  contract  would  in  turn  appear 
to  have  preceded  the  other,  though  both  formed  one 
agreement.  The  plaintiff  might  write,  *  You  having 
guaranteed,  I  resign;'  and  the  defendant,  *Yon  having 
resigned,  I  guarantee.'  So  are  the  authorities."  Here 
it  might  be  on  one  side,  **  You  having  guaranteed, 
I  appoint;"  and  on  the  other,  '*  You  having  appointed, 
I  guarantee."  But  there  was  another  ground  which 
was  put  by  the  plaintiff,  in  which  I  confess  I  think 
there  is  considerable  weight.     This  employment  of 
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agent  U  more  or  leas  a  contioning  emplojmeat 
There  is  an  ambigaity  in  the  promise  stated  in  the 
sammons  and  plaint,  whether  it  means  a  gnaraDtee 
for  all  snms  that  accmed  doe  bj  the  agent  to  the 
plaintiff,  whether  they  were  before  or  after  the  day 
named  in  the  document  That  might  formerly  have 
been  a  ground  of  special  demurrer.  But  they  are 
abolished.  The  insertion  of  one  word  would  have  set 
the  whole  thing  right.  Then  looking  at  the  docu- 
ment, is  it  confined  to  the  past  liabilities  of  the  agent? 
We  were  referred  to  the  case  of  Hood  v.  Orace 
(7  H.  &  N.,  494),  where  the  guarantee  was,  **  Gen- 
tlemen— As  Mr.  Davis  informs  me,  you  require  some 
person  as  guarantee  for  goods  supplied  to  him  by  yon 
in  his  business,  I  have  no  objection  to  act  as  such  for 
payment  of  your  account.*'  Now,  the  Court  upon 
demurrer  there^-the  action  was  brought  by  the  plain- 
tiff without  referring  to  the  document,  and  the  de- 
fendant set  forth  the  document,  and  the  plaintiff 
demurred — the  Court  held  that  they  were  warranted 
in  constroing  the  words  '*  goods  supplied  "  as  '*  goods 
to  be  supplied;*'  and  that  though  the  word  "account** 
was  used  as  shewing  an  existing  debt,  they  were  at 
liberty  to  say  that  that  was  to  mean  payment  of  an 
account  whenever  it  should  be  furnished.  Then,  we 
have  Bainhridge  v.  Wade  (16  Q,  B.,  89),  in  which 
the  words  were  '*  I  hereby  guarantee  the  payment  of 
any  sQm  or  sums  of  money  due  to  yon"  from  the  person 
named,  '*  the  amount  not  to  exceed  at  any  time  the 
sum  of  £100."  The  Court  there  held  that  though  in 
the  earlier  words  there  was  nothing  distinctly  ap- 
plying to  the  future,  yet  having  regard  to  the  sub- 
sequent words,  the  debt  referred  to  was  clearly  a  future 
debt  We  have  the  very  same  thing  here.  On  both 
these  grounds  I  have  no  hesitation  in  coming  to  the 
conclusion  that  the  second  count  discloses  a  good 
cause  of  action.  As  to  the  last  objection,  the  state- 
ment in  the  summons  and  plaint  of  the  manner  in 
which  the  debt  accured : — There  is  this  statement  in 
the  summons  and  plaint,  that  the  goods  were  supplied 
in  the  course  of  his  employment  as  such  agent  If 
in  point  of  fact  the  goods  he  supplied  were  something 
dehors  the  office  of  agency,  it  was  open  to  the  defen- 
dant to  traverse. 

Hates,  J. — I  concur  in  the  decision  and  the  grounds 
which  have  been  given  for  it  One  of  the  objections 
taken  to  this  pleading  is,  that  the  contract  has  not 
been  set  out  according  to  its  legal  effect,  but  has  been 
set  out  in  hcec  verba,  and  that  It  is  in  a  foreign  lan- 
guage, and  is  unintelligible  to  us.  Now,  on  that 
point  I  think  I  may  refer  to  the  language  of  Joy, 
C.B.,  in  Dawson  v.  Baldwin  (H.  &  J.,  at  p.  31), 
where  he  says,  "  it  Is  not  necessary  to  state  the  legal 
effect  of  a  covenant  if  that  be  apparent  from  the 
words.  If  it  be  presented  to  the  Court  that  this  is  the 
covenant  on  which  the  party  sues,  it  is  not  necessary 
also  to  aver  that  it  is  that  which  the  Court  sees  it  must 
be."  So  here  we  are  referred  to  our  common  sense; 
and  though  this  is  a  Scotch  document,  it  does  not  pre- 
sent the  difficnlties  which  the  defendant  seems  to 
think.  Now,  as  to  the  construction,  we  may  look, 
not  only  to  the  words  of  the  contract,  but  to  the  situ- 
ation of  the  parties  as  appearing  on  the  plaint,  and 
which  must  be  taken  as  true.  It  is  true  that  the 
words  in  the  guarantee  which  say,  ^*  Considering  that 


yon  have  appointed,"  might  be  understood,  standing 
by  themselves,  as  referring  to  a  by-gone  transaction. 
But  when  I  find  that  in  the  next  section  the  pleader 
says  that  the  plaintiff  was  employed  as  agent,  I 
am  led  to  the  conclusion  that  the  guarantee  and  the 
employment  were  portions  of  the  same  transaction, 
and  that  it  was  not  till  he  filled  the  character  of  agent 
that  the  goods  were  supplied.  I  am,  therefore,  of 
opinion  that  the  demurrer  should  be  overruled. 
Fitzgerald^  J.,  concurred. 


Court  of  CTommon  ^lta». 

r Reported  by  J.  Field  Jobniton*  Es4|..  Barrinter^ULawJ 
MiLLWARD  V.  BOBDIflON. — NOV,^  1864. 

Setting  aside  dsfencss—Oeneral  traverse  oj  readiness 
and  wiUingness.—a  X.  P.  Act,  1853. 

Where  the  summons  and  plaint^  in  addition  to  the 
averment  of  the  performance  of  conditions  prece- 
denty  averred  readiness  and  willingness  in  the  plain- 
t\ff,  the  Court  refused  to  set  aside  a  defence  which 
traversed  tlie  readiness  and  willingness  generally. 


Devitt  moved  to  set  aside  a  defence.  The  action 
brought  upon  a  contract  for  a  loan,  the  summons  and 
plunt  stating  the  agreement  for  the  loan,  and  averring 
that  the  plaintiff  had  in  all  things  fulfilled  the  agree- 
ment, and  was  at  all  times  ready  and  willing  to  do 
everything  on  his  part  remuning  to  be  done,  in  order 
to  entitle  him  to  have  the  agreement  performed;  and 
in  a  subsequent  part  averring  also,  in  the  form  required 
by  the  C.  L.  P.  Act,  the  performance  of  conditions 
precedent  There  were  several  defences  traversing 
the  performance  of  the  conditions  in  several  particu- 
lars. The  defence  sought  to  be  set  aside  is  pleaded 
in  addition  to  these,  and  states  that  the  plaintiff  was 
not  at  all  times  ready  and  willing  to  do  all  things  re- 
maining to  be  done,  as  in  the  plaint  alleged.  This 
defence  does  not  state  the  particulars  in  which  it  is 
alleged  that  the  plaintiff  was  not  ready  and  wilting,  as 
required  by  the  66th  section  of  the  C.  L.  P.  Act 
S.  Ferguson,  Q.C,  and  Oamble,  in  support  of  the 

plea. The  plaintiff  did  not  rest  satisfied  with   the 

general  averment  of  performance  of  conditions  pre- 
cedent, as  under  the  statute,  but  went  further  to  aver 
particularly  his  readmess  and  willingness  to  do  all 
things  necessary  to  be  done.  This  was  a  material 
averment,  and  could  not  be  left  untraversed.  It  would 
of  itself  have  been  sufficient  ground  of  action. — De 
Medina  v.  llorman  (9  M.  &  W.,  820).  If  nntra- 
versed,  the  plaintiff  would  be  entitled  to  recover.  The 
case  cited  shows  that  under  the  practice  in  England 
there  should  be  an  issue  upon  it,  under  a  plea  of  the 
general  issue.  The  defence,  therefore,  would  be  in- 
complete without  traversing  it  The  section  of  the 
C.  L.  P.  Act  does  not  apply,  as  it  only  refers  to  aver- 
ment of  non  performance  of  conditions  precedent  There 
b  no  non-performance  here  averred  of  any  act:  it  is  a 
traverse  of  the  readiness  and  willingness,  and  not  a 
traverse  of  the  performance. 

Motion  n fused. 
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Nagle,  complainant;  Mdrrat,  defendant, 
Nov.  3. 

Certiorari  issued  after  judgment. 

The  complainant  summoned  the  dejendantfor  over- 
holding  premises  before  the  divisioncU  magistrate^ 
who  issued  a  warrant  for  their  recovery,  Subse- 
quendy  to  the  daU  of  the  warrant  the  defendant 
caused  a  writ  of  certiorari  to  be  issued  from  the 
Court  of  Common  Pleas,  The  Court  upon  motion 
by  the  complainant  quashed  the  certiorari. 

/.  A.  Curran,  jun^  moved  to  quash  a  writ  of  certvo- 
rari  becaude  obtained  after  jodgment.  The  com- 
pUioaot  had  sommoned  the  defendant  as  an  over- 
faoldiog  tenant  of  premises  situated  at  No.  33  Mer- 
chaot's-qnay,  Dublin,  befora  the  divisional  magistrates 
of  Exchange-coort,  one  of  whom  issaed  a  warrant  for 
the  recovery  of  the  premises. 

/.  A.  PhiUips  contra.— The  affidavits  show  that  the 
24th  section  of  the  14  &  15  Vic  c.  92  does  not  ap- 
ply, becaoae  our  case  is--that  the  jostices  had  no  ja- 
risdiction  to  entertain  the  case.  If  one  of  the  parties 
denies  the  right  of  the  jaatices  to  entertain  the  case, 
thej  are  bonnd  to  enter  into  that  question  as  a  preli- 
miutiy.  If  our  case  be  trie,  the  complainant  was  a 
trespasser.  There  is  a  bona  fide  question  of  title. 
The  Court  will  lean  in  favour  of  giving  certiorari  in 
this  case. — Lavinge's  Justice  of  the  Peace. 

/.  A,  Chtrran^jun.  in  reply. — I  do  not  dispute  the  law 
Utd  down  by  Mr.  Phillips,  bat  it  applies  to  the  Court 
of  Qaeen's  Bench  quashing  a  conviction.  [^ChriUian, 
/.—If  it  be  true  that  the  Court  of  Queen's  Bench 
hu  a  power  overruling  every  enactment  to  quash 
the  proceedings  if  there  was  not  jurisdiction,  why 
should  there  not  be  a  similar  power  in  this  Court? 
What  is  the  Court  of  Common  Pleas  to  do  with  a 
certiorari  if  it  comes  to  the  conclusion  that  the  pro- 
ceedings were  coram  non  judicef  They  cannot  go 
oa  trying  a  case.]  There  is  a  power  of  proceeding 
de  novo.  [It  appeared  that  the  warrant  was  signed 
00  the  24th  Angnst,  and  the  certiorari  obtained  on 
the  30tfa  August.] 

Momaban,  C.J. — In  thb  case  the  justices  made  an 
order  and  issved  a  wairant. 

CflRiCTtAK,  J. — It  is  not  necessary  to  give  any  de- 
cision on  the  point,  whether  if  the  magistrates  had 
acted  without  jurisdiction  or  exceeded  their  jurisdiction 
it  would  be  a  case  within  the  24th  section. 

Certiorari  quashed. 


O'Reilly  v.  Mercer. — April,   1865. 

Surrender  by  operation  oj  law^  Validity  of  warrant 
to  distrain. 

In  an  action  of  trover  for  the  conversion  of  household 
fimkure^  the  defendtini  justified  the  taking  under  a 
distress  for  rent^  under  a  lease  made  by  him  to  the 
a<<jsi'jnees  of  the  plainti^^  who  was  a  bankrupt.    At 


the  trial  it  was  proved  that  a  fortnight  before  the 
distress  the  manager  of  the  assignee's  office  wrote 
to  the  agent  to  the  bankruptcy,  desiring  him  to 
communicate  to  the  landlord  that  they  would  give 
up  possession,  provided  the  estate  were  freed  from 
any  daim  for  rent^  and  that  tliis  letUr  came  to  the 
knowledge  of  the  person  acting  for  the  defendant'^s 
solicitor.  The  derk  of  the  agent  to  the  bankruptcy 
proved  that  about  ten  days  previously  to  the  distress 
he  received  the  keys  of  the  premises  from  his  em- 
ployer, that  he  might  show  them  to  the  dejendanfs 
son  and  the  person  acting  for  the  aefendani*s  soli" 
dtor,  and  that  he  did  show  the  premises  accordingly. 
The  person  acting  for  the  defendant  and  his  solicitor 
proved  that  on  the  morning  of  the  day  on  which 
the  distress  was  made,  he  got  the  keys  of  the  house 
from  the  agent  to  the  bankruptcy,  that  he  might  let 
the  bailiffs  in  to  distrain,  and  that  on  that  day  he 
gave  them  to  the  bailiffs  to  let  themselves  in.  The 
agent  to  the  bankruptcy  was  not  produced.  Held — 
That  the  judge  was  right  in  revising  to  leave  to  the 
jury  the  question  whether  or  net  the  premises  were 
surrendered  previously  to  the  distress^  and  in  di* 
reeling  a  verdict  for  the  defendant. 
A  warrant  *'to  enter  and  distrain  all  that  and  those  the 
plot  of  ground,  ^c;  and  the  digresses  to  take,  Sfc; 
and  the  same  to  dispose  of  according  to  law,  to 
satisfy  the  sum  of,  ^c,  due  and  payable  out  of  said 
premises  by  M.  M,  C,  H,  J,,  and  J,  K.^  the 
Unants  thereof,^'  ^c,  is  not  informal  under  9  «»^ 
10  r.c,  c  HI,  wc.  12. 

This  was  an  action  of  trover  for  the  conversion  of 
household  furniture.     The  plaint  contained  one  count. 
The  defendant    traversed    the  conversion  and   the 
property,  and  also  justified  under  a  distress  for  rent 
for  three  quarters  of  a  year,  ending  the  25th  day  of 
June,  1864,  under  a  lease  made  on  the  28th  day  of 
July,  1863,  by  him  to  the  assignees  of  the  plaintiff, 
who  was  a  bankrupt.     The  distress  was  made  on  the 
24th   of  September,    1864.      At  the  trial,  befora 
Monahan,  C.  J.,  the  plaintiff  deposed  that  he  had 
been  previously  in  possession  of  the  premises,  nndsr 
an  assignment  of  an  original  lease,  dated  the  20th  of 
January,  1857;  he  became  bankrupt  on  the  19th  of 
September,    1862;  on  the  23rd  of  July,  1864,  the 
messenger  of  the  Bankrupt  Court  took  possession. 
Mr.  Breen,  the  manager  of  the  Official   Assignee's 
office,  proved  that  he  wrote  the  following  letter  to 
Mr.  Clay,  the  agent  to  the  bankruptcy: — *^  Dublin, 
10th  day  of  September,    1864.      In  re  O'Reilly. 
William  Keating  Clay,  Esq.      Dear  sir, — You  will 
please  communicate  with  the  landlord,  and  inform  him 
that  we  claim  no  interest  in  the  house  in  South  Rich- 
mond-street, and  will  give  him  possession,  provided 
he  frees  the  estate  from  any  claim  for  rent     I  under- 
stand that  there  is  a  quantity  of  bankrupt's  or  other 
parties'  furniture  on  the  premises.     Your's  respect- 
fully (Signed),  T.  Breen."    Mr.  Breen  deposed  that 
he  instructed  Mr.  Clay  to  give  up  the  premises  to  the 
landlord.    Mr.  Robert  Casey  was  then  acting  for  the 
landlord,  Mr.  Mercer.     Mr.  Smith,  a  bailiff,  deposed 
that  he  was  in  possession  of  the  house,  22  Richmond- 
street,  from  July  until  the  13th  of  September,  when 
liu  left   po3se:»sion,  and  by  direction  of  the    Official 
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^signees  left  the  keys  at  Mr.  Claj's  office.  Thomas 
Banter,  clerk  to  Wm.  Keating  Clay,  Esq.  deposed  that 
oil  the  14th  or  15th  of  September  last  he  went  to  the 
horse,  22  South  Richmond -street.  That  Mr.  Dowling, 
act  ng  for  Mr.  Casey,  and  Mr.  Mercer,  the  defendant's 
son,  were  with  him.  That  he  opened  the  doors  and  went 
through  the  premises;  that  they  went  to  look  at  the 
premises;  that  Clay  gave  him  the  keys  to  show  the  pre- 
mises to  Mercer  and  his  attorney's  clerk.  Mr.  Dowling 
proved  that  he,  acting  for  Mr.  Casey  and  Mr.  Mercer, 
got  the  keys  of  the  house  from  Mr.  Clay  on  the  morning 
of  the  24th  September,  before  the  distress  was  made, 
that  he  might  let  in  the  bailiflb  to  distrain,  and 
had  kept  the  keys  ever  since  for  Mr,  Mercer; 
that  Mr.  Mercer  was  now  in  possession ;  that  on  the 
morning  of  the  24th  he,  Dowling,  gave  the  keys  to  the 
bailiffs  to  let  themselves  in.  Plaintiff  also  tendered 
in  evidence  a  document,  signed  by  Mr.  Dowling  on 
the  24th  of  September,  1B64,   on    the  occasion  of 


ply  with  the  requisites  mentioned  in  section  12  of  the 
9th  and  10th  Vic,  c.  1 1 1.     Against  this— 

Pcdles,  Q.C.  (with  him  Sidney,  Q.C )  showed  caase. 
A  parol  agreement  that  there  shall  be  a  surrender,  or 
anything  amounting  to  a  surrender,  is  wanting  here. 
The  agreement  was — that  we  were  to  go  in  at  once 
and  be  at  liberty  to  distrain.  WoodfalPs  Landlord  & 
Tenant,  '26\\Doed.  Orayv.  Statiian  ( 1  M.  &  W.  695) ; 
TarU  v.  Darby  (15  M.  &  W.  601);  Griffith  r. 
Hodges  (1  C.  &  P.  419)«  shows  that  mere  entry  by 
the  landlord  is  not  snffident.  The  original  agree- 
ment must  be  looked  to  to  see  the  nature  of  the  entry 
^Foquei  r.  Moor  (7  Exch.  870);  BeaeeU  ▼.  Lands- 
berg  (7  Q.B.  638).  Surrender  by  operation  of  law  is 
exceptional  in  our  jnrispmdence;  and  the  fiicts  most 
amount  to  something  creating  an  estoppel,  as,  for  ex- 
ample, if  a  new  lease  be  oxecnted  the  party  is  estopped 
from  denying  that  the  old  lease  is  surrendered*  Anotiier 
case  is  when  it  is  between  the  landlord  and  the  tenant. 


taking  the  keys  from  Mr.  Clay,  which  his  Lordship  '  and  there  must  be  an  agreement.  If  there  be  that, 
rejected  for  want  of  a  stamp.  The  defeudant  pro-  |  and  then  possession,  he  is  estopped  from  denying 
dnced  and  proved  the  lease  of  the  28th  July,   1863, ;  the  surrender;  but  that  is  entirely  on  the  ground  of 


and  the  warrant  of  distress  of  the  15th  September, 
1864;  and  also  the  following  letter  from  Mr.  Evans, 
a  clerk  in  the  Official  Assignee's  office: — ''Official 
Assignee's  office,  21st  September,  1864.  R.  Casey, 
Esq.  Dear  sir, — Mr.  Murphy  has  written  to  me  the 
following:— « I  understand  fipom  Mr.  Breen  that  Mr. 
Clay  gave  possession  of  the  house  to  the  landlord.  It 
should  have  been  done  at  once  when  decided  on.  The 
landlord  can  avail  himself  of  any  legal  right  he  has 
to  the  fumitnre  without  any  interference  on  our  part.' 
Yours  truly  (Signed)  H.  Evans."  The  plaintiff's 
counsel  objected  to  the  warrant,  on  the  grounds  that 
it  did  not  comply  with  the  requirements  of  the  statnte, 
and  especially  did  not  name  the  persons  or  tenants 
to  bd  distrained.  The  judge  overruled  the  objection. 
The  plaintiff  insisted  that  in  case  the  wairant  was 
illegal  or  not  according  to  the  statute  he  was  entitled 
to  a  direction.  The  plaintiff  asked  for  a  direction 
upon  the  ground  that  the  giving  up  of  the  keys  by 
the  agent  for  the  assignees  to  the  agent  for  the  land- 
lord, followed  by  retention  of  those  keys,  and  po&!es- 
flion  ever  since  retained,  constituted  a  surrender  by 
operation  of  law  before  the  distress  was  made,  and 
that  there  was  evidence  the  surrender  took  place  under 
an  agreement  of  the  landlord  to  forgive  the  assignees 
the  rent,  and  that  consequently  the  relation  of  land- 1 
lord  and  tenant  did  not  exist  at  the  time  of  the  dis- 
tre  s,  and  that  the  distress  was  therefore  illegal.  His 
Lordship  refused  so  to  direct.  The  plaintiff  then 
asked  him  to  leave  to  the  jury,  as  a  question  of  fact, 
whether  or  not  the  premises  were  in  fact  surrendered 
on  the  morning  of  the  24th,  or  at  any  time  previous 
to  the  distress.    His  Lordship  refused  so  to  do,  but 


agreement.     Here  there  is  possession  but  no  agree- 
ment. 

Heron,  Q.C.  and  M.  Morris,  Q.C.,  contra — The 
cases  cited  are  applicable  to  this  case.    They  prove 
that  In  every  case  similar  to  this  the  question  has  been 
left  to  the  jury.     Our  objection  is — that  there  being 
letters  and  there  being  parol  evidence,  there  being 
these  two  elements,  the  question  ought  to  have  been 
left  to  the  jury,  and  that  the  judge  should  not  have 
decided  on  the  contradictory  evidence  that  there  was 
no  evidence  of  surrender  by  operation  of  law.     Sur- 
render by  operation  of  law  is  anything  which  amounts 
to  an  agreement  on  the  part  of  the  tenant  to  abandon 
possession,  and  on  the  part  of  the  landlord  to  resume 
possession  provided  there   be  possession  following. 
The  assignees  are  in  possession  up  to  the  13th  Sep- 
tember by  their  bailiff    They  then  give  the  key  to 
Clay,  their  attorney,  that  he  might  abandon  the  poa- 
session.     Before  the  day  of  the  distress,  the  keys  re- 
maining with  Clay,  Mercer,  the  defendant^  son,  Dow- 
ling, and  Hunter  go  to  the  premises,  as  they  say,  to 
inspect  them.  Quo  ammo  they  went  there  was  a  question 
for  the  jury;  that  is,  even  if  the  transaction  of  the 
24th  was  out  of  the  case.     On  the  morning  of  the 
24th  the  keys  are  given.     From  then  until  now  they 
have  been  in  the  possession  of  the  landlord.      In 
Phene  V.  FoppleweU  (12  C.  B.,  N.  S.,  340),  Erie,  C. 
J.  says — '*  Anything  which  amounts  to  an  agreement 
on  the  part  of  the  tenant  to  abandon,  and  on  the  part 
of  the  landlord  to  resume  possession  of  the  premises 
amounts  to  a  surrender  by  operation  of  law.** — 
Lynch  v.  Lynch  (6  Ir.  Law  Rep.  131).    Whether 
there  was  the  intention  or  not,  if  the  acts  amount  to 


directed  a  verdict  for  the  defendant,  on  the  ground  ,  a  surrender  it  is  a  question  for  the  jury  quo  anvno 

that  there  was  no  evidence  of  any  sun-ender.     The  ' 

plaintiff  obtained  a  conditional  order  that  the  verdict 

had  for  the  defendant  be  set  aside,  on  the  ground  of 

misdirection  by  his  Lordship  in  directing  a  verdict  for 

the  defendant,  and  in  not  leaving  to  the  jury  the 

facts;  and  the  question,  as  a  question  offset,  whether 

or  not  the  premiaes  were  in  fact  surrendered  at  any 

time  previous  to  the  distress ;  and  on  the  further  ground 

of  not  ruling  that  the  warrant  of  distress  did  not  com- 


they  were  done.— Viner,  Surrender,  H.  ^.^^Naich- 
'  boU  V.  Porter  (2  Ven  112).  The  keys  were  given  np 
in  pursuance  of  the  agreement  to  surrender,  but  if 
that  is  not  evident  we  are  entiiled  to  get  the  opinion 
of  a  jury  on  it.  [^Monahan,  C.J. — What  is  the  evi- 
dence that  Mercer  or  any  one  of  them  entered  into 
possession  for  the  purpose  of  taking  possession  qua 
landlord?  what  is  the  evidence  binding  Mercer?] 
Lloyd  V.  Acton  (6  Man.  &  Gr.  672).     IMonahan^ 
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OJ.— The  only  qnestioa  is  as  to  the  application  of 
UwiiM^s.]    IChruHan^  J. — Surrender  by  operation 
of  law  is  the  result  of  the  taking  possession,  and  the 
agreement  onder  which  the  taking  possession  occnrs; 
bflt  if  the  agreement  be  something  more,  must  it  not 
be  held  that  that  b  not  a  surrender  by  operation  of 
liw?  However,  that  is  assuming  what  may  not  be  in 
ftct,  for  the  letter  of  the  24th  Sept.  was  excluded.]— 
R hUduady.CUffard (5  Taunt. 5 1 8).  [Manahan,  C.J. 
—I  thought  when  jou  did  not  produce  Clay,  who  gave 
the  key,  there  was  no  evidence.]     J)ow]ing's  evidence 
states,  '*  It  was  agreed  we  were  to  get  a  conveyance 
of  the  Interest  in  the  lease.    We  did  not  get  the  con- 
veyance, as  Mercer  became  the  purchaser."     [^Mona- 
han,  GJ. — What  evidence,  except  the  evidence  of 
Dowling,  is  there  of  the  circumstances  under  which 
the  keys  were  accepted?    Clay  would  be  the  compe- 
teot  nritness  to  detail  the  circumstances  under  which 
they  were  given  up.     What  is  there  but  the  evidence 
of  Dowling,  and  he  says  he  got  the  keys  for  a  parti- 
cular purpose.     If  Clay  were  produced  and  said  he 
I       gave  them  for  another  purpose,  there  would  then  be 
aqaedtion  for  the  jury,  but  he  was  not  produced.] 
The  warrant  to  enter  and  distrain  should  have  named 
the  person  in  possession  whose  goods  were  to  be  dis- 
trained—9  &  10  Vic  c.   Ill,  s.  12.     This  is  not 
an  aothority  to  distrain  James,  the  assignee.    [^Chria- 
tioH^  J. — ^It  not  a  warrant  to  distrain  Blackacre,  of 
which  A.  B.  is  tenant,  a  warrant  to  di.<lrain  A.B.?] 
Sidney^  Q.G.  in  reply.— -PAtfiM  v.  PoppUwdl  is  an 
aothority  in  our  favour.    The  first  evidence  in  con- 
oection  with  the  alleged  surrender  is  the  letter  of  the 
1 0th  September, — **Yon   will  please  communicate 
with  the  landlord,  and  inform  him  that  we  chum  no 
interest,''  ftc.     That  was  instructions  to  their  own  at- 
torney of  the  terms  on  which  they  would  give  us  the 
pienuaes;  vis.,  that  we  should  exonerate  them  from 
the  rent  of  three  quarters.     On  the  13th  or  14th 
September  Clay's  derk  goes  with  us  to  examine  the 
premises.    Was  that  to  take  a  surrender  or  to  see  if 
we  would  accept  the  proposal  made  on  the  10th  7 
VoQug  Meroer'a  evidence  is,    '*My  only  directions 
were -.to  take  the  keys  for  the  purpose  of  making  the 
diatredd."    There  is  no  doubt  that  Clay  was  willing 
to  surrender  the  premises.     Disposing  of  Mercer's 
evidence,  the  next  thing  is  the  letter  of  21st  Septem- 
ber, from  the  official  assignees  to  Casey.     What  is 
the  evidence  in  reference  to  the  keys?     Dowling  says 
he  got  the  keys  from  Clay  that  he  might  let  in  the 
bailiflb  to  distrain.     Clay  is  not  called.     There  is  no 
conflict  of  evidence. 

MwABAN,  C.J. — We  have  considered  the  case  as 
carefally  as  we  can.  The  only  qnestioa  is — whether 
there  was  evidence  that  I  ought  to  have  submitted  to 
the  jury  of  Dowling's  accepting  the  keys  under  cir- 
camstances  which  made  it  amount  to  a  surrender,  j 
O'Reilly  was  in  this  position,  that  he  was  obliged  to 
prodnce  somebody  to  show  the  circumstances.  All 
the  assigoees  wanted  wa^  to  get  rid  of  their  own  iia- 
^ty.  Evklently  there  was  a  suggestion  that  if  the 
Isodlord  could  get  the  property  on  the  premises  it  was 
BO  coQoem  of  theirs.  The  only  person  to  prove  the 
natter  of  fact  was  CUy,  whose  hand  handed  over  the 
^ysi  or  Mercer,  or  the  man  who  actually  received 
^m;  for  what  occurred  at  the  moment  of  the  re- 


ceipt is  what  should  characterize  the  effect  of  the 
handing  the  keys.  If  handed  for  one  purpose  it  showed 
a  sarrender,  if  handed  for  another  it  did  not.  The 
man  produced  proved  he  got  them  not  to  accept  a 
surrender  but  for  the  purpose  of  distraining;  and  in 
accordance  with  that  he  went  with  the  bailiffs  and 
let  them  in.  We  are  of  opinion  there  was  not  suffi- 
cient evidence  to  send  to  the  jury.  We  think  that 
that  was  not  the  object  with  which  the  keys  were 
given.     We  must  discharge  this  rule. 

Heran^  Q.C.  applied  for  leave  to  appeal. 

MoKABAN,  C.J. — There  is  no  disagreement,  and  it 
is  not  a  case  for  appeal 

Rtde  discharged, 

NoTB. — The  followiiig  ii  a  copy  of  the  vrarrant  objected 
to : — "  I,  Robert  Mercer,  of  Na  15  Lower  Gloacester-ttraet, 
in  the  oity  of  Dnblio,  and  of  Maritime  Lodge,  Monkttown,  in 
the  oonnty  of  Dublin,  solicitor,  do  hereby  direct  and  empower 
Luke  Flanagan,  of  No.  2  Chancery-place,  in  the  dty  of  Dub- 
lin, law  agent,  and  Thomas  Nolan,  of  No.  8  Chnrch-lane,  in 
the  said  city  of  Dublin,  law  messenger,  for  me  and  in  my 
name  within  twenty  days  from  the  date  hereof  to  enter  and 
distrain  all  that  and  those  the  plot  of  ground,  dwelling-houso, 
and  premises  known  as  No.  22  South  Richmood-street,  and 
whioh  premises  were  formerly  held  by  John  Lync^  sitoate 
in  the  parish  of  St.  Peter's,  and  county  of  the  dty  of 
Dublin;  and  the  distress  and  distresses  then  and  there  foimd 
to  take,  lead,  drive,  and  carry  away,  and  the  same  to  dispose 
of  acoording  to  law  to  satisfy  the  sum  of  £35  10s.,  being 
three  quarter's  rent  due  and  payable  oat  of  said  premises  by 
Michael  Murphy,  Charles  Henry  James,  and  Joseph  Kelly, 
the  tenants  thereof,  up  to  and  for  the  25th  day  of  Jnne^ 
1864,  together  with  the  costs  and  charges  of  such  <iistress.** 


Court  of  ]9rol^ate. 

Reported  by  W.  R.  Miller,  Biq.»LL.DH  Barrlster.at.Law. 

Eellt  t;.  Dunbar;  Clibborn,  a  mvoR,  imtkh- 
VSNIENT. — April  24,  28;  May  4. 

New  trial — IntervenietU  minor — No  plea^Compro  • 
vdae — lasm. 

The  plaintiffs  as  executor  and  residuary  legatee^  pro- 
pounded a  will  of  4th  November^  1863,  and  the 
defendants  impeached  by  their  pleas  only  the  resi- 
duary and  executorial  clauses.  The  intervenieni 
was  cited  to  see  proceedings^  being  a  legatee  in  a 
former  wtU;  and  he  appeared  by  solicitor^  but  did 
not  plead.  The  question  for  trial  was  as  to  the 
validity  of  the  wiU  of  1863,  or  any  and  what  part 
of  H.  At  the  trial  the  plaintiff  and  defendants 
compromised  the  case;  and  by  consent  a  verdict 
was  taken  injavor  of  the  will^  except  the  residuary 
and  executorial  clauses.  The  jury  expressed  a 
strong  opinion  against  the  whole  wUL  A  curator 
having  been  duly  appointed  fir  the  minor^  the 
Courts  on  his  motion,  set  aaide  the  verdict  as  to  the 
rest  of  the  wills  and  directed  a  new  trial  on  terms. 
Held  alsos  that  the  issue  should  have  been  amended 
by  confining  it  to  the  residuary  and  executorial 
clauses. 
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Held  also — That  a  verdict^  had  by  consent^  cannot  be 
set  aside  on  the  ground  of  being  against  evidence. 

Also — That  service  of  a  citation  on  a  minor,  by 
serving  his  father  or  proper  guardian  is  valid  and 
will  bind  the  minor. 

A  CONDITIONAL  Order  had  been  obtained  by  the  cura- 
tor of  the  minor  on  the  6tb  of  February  last,  to  set 
aside  the  verdict  which  had  been  had  for  the  validity 
of  the  will  of  Mrs.  Seale,  except  the  residuary  and 
execntorial  dansea,  on  the  groands  of  misdirection  of 
the  jndge,   impropriety  of   the  jury,   sorprise,   and 
being  against  the  weight  of  evidence.     The  plaintiff, 
as  residuary  legatee  and  executor  in  the  will,  bad  pro- 
pounded a  will  of  the  4th  November,  1863.     The  de- 
fendants, as  legatees  in  that  will,  and  also  as  next  of 
kin  by  their  plea  impeached  only  the  residuary  and  exe- 
cutorial clauses.     Citations  to  see  proceedings  wore 
served  by  the  defendant  on  all  the  legatees  in  a  former 
willy  and  amongst  them  on  the  minor — the  intervenient, 
who  appeared  on  the  24th  November  by  solicitor  {not  by 
curator),  but  did  not  plead.     The  issue  was  settled 
on  the  26th  November,  and  the  question  to  be  tried 
was  directed  to  be«— whether  the  paper  writing  dated 
the  4th  November,   1863,  or  any  and  what  part  of 
it,  was  the  last  will  of  the  deceased.     The  trial  was 
had  on  the  8th  December,  and  following  days;  and 
though  the  Gonrt  on  several  occasions  offered  leave 
to  the  minor  to  apply  for  leave  to  plead,  no  application 
was  made.     A  compromise  was  on  the  5th  day  of 
the  trial  had  between  the  plaintiff  and  the  defendants 
agreeing  to  a  vei*dict  establishing  the  will,  except  as 
to  the  residuary  and  executorial  clauses.     The  jury 
with  great  reluctance  gave  a  verdict  accordingly,  but 
announced  their  opinion  to  be  agdnst  the  entire  will. 
Whiteside,  Q.O.,  (with  him  Ball,  Q.G.)  for  the  de- 
fondants,  now  showed  cause  against  the  conditional 
order. — The  intervenient  had  the  fullest  information 
of  the  exact  question  to  be    tried   and  raised   by 
the  pleadings.     The  citation  served  on  him  recited 
the  pleas,  and  a  notice  was  served  with  the  citation 
apprizing  him  of  the  precise  purpose  for  which  it  was 
served,  viz.,  to  give  him  as  a  legatee  in  a  former  will 
an  opportunity,  if  he  pleased,  to  impeach  the  will  of 
1863,  but  he  did  not  avail  himself  of  the  opportunity, 
and  therefore  he  could  not  now  be  heard  alleging  sur- 
prise.   Though  the  question  was  general  as  to  the 
will  of  186«i  the  pleadings  were  specially  pointed  to 
the  residuary  and  execntorial  clauses,  and  therefore 
the  Court  was  right  in  confining  the  jury  to  those 
clauses  only. — Narracott  v.  Narracott  (33  L.  J.  Pr. 
&  Mat.  132);  Donegal  v.  Donegal  (8  Phillim.  370); 
White  V.  White  (31  L.  J.  Pr.  215). 

Dr,  Elringtan  and  Falkinir  for  Miss  Graydon,  a 
legatee  in  the  second  will. — As  no  plea  had  been  filed 
impeaching  that  will  generally.  Miss  Graydon  did  not 
intervene  or  pteivd,  and  she  wonld  now  be  prejudiced 
by  a  new  trial.  Though  the  issue  was  general,  the 
practice  is  to  confine  at  the  trial  the  party  to  the  case 
made  by  pleas. — Miller,  Pr.  Pr.  lil.  On  the  ques- 
tion of  surprise  they  cited  Scott  v.  Scott  (33  L.J.  Pr. 
&  Met.  1);  Smith  v.  M^Qonegall  (2  I.L.  EL  269, 
271);  Harrison  v.  Harrison  (9  PrL  89);  White  v. 
S.  E.  Co.  (10  W.  R  564);  MUUr  v.  MiUer  (2  S.  & 
T.  213);  CahiU  v.  Hartnett  (lOLC.  L.R.  439); 


CPQiHxdy  V.  Dwyer  (lb.  440);  Cooke  v.  Berry  (1 
Wils.  98). 

Dr.  Townsend^  Q.C.,  for  the  plaintiff  intimated 
that  in  any  event  he  was  bound  by  the  compromise, 
and  wonld  not  further  interfere. 

Ma^  4. — Eeatinob,  J. — The  conditional  order  of 
the  6th  February,  1865,  was  taken  on  four  grounds, 
viz.,  misdirection  of  the  judge,  irregularity  on  the 
part  of  the  jury,  surprise,  and  that  the  verdict  was 
against  the  weight  of  evidence.    The  first  two,  how- 
ever, resolve  themselves  into  the  same  point     The 
snit  was  instituted  by  the  plaintiff  as  execator  of  Mrs. 
Jane  Catherine  Seale,  to  establish  a  will  dated  the  4th 
November,  1863,  by  which  he  was  also  appointed  re- 
siduary legatee.     The   defendants  were   nieces  aod 
next  of  kin,  and  also  legatees  in  that  will ;  and  per- 
sons named  Graydon  were  also  legatees;  they  were 
reUitions  not  of  the  deceased,  bat  of  the  Dnnbars.    If 
there  were  no  other  will,  the  interest  of  the  defendants 
was  to  pnt  the  plaintiff  on  proof  of  that  will ;  bat 
there  was  another  will  of  the  14th  February,  1860, 
in  which  the  Danbars  and  others  who  were  legatees 
in  the  later  will  were  also  legatees.     But  the  Gray- 
dons  were  not  legatees  in  that  will ;  and  if  the  resi- 
duary clause  was  stmck  oat  of  the  will  of  186S,  it 
would  be  more  for  the  interest  of  the  Danbars  to  have 
that  will  established  than  the  other.    They  therefore 
pleaded  only  to  that  daoae  that  it  was  procured  by  andae 
mflaence  on  the  part  of  the  plaintiff.    There  was  no 
plea  of  want  of  testamentary  capacity.     On  the  14th 
November  the  motion  to  fix  the  mode  of  trial  stood 
over  to  the  26th  November  in  order  to  give  time  to 
cite  the  legatees  in  the  former  will  who  did  not  get 
legades  in  the  later  one,  or  who  got  fiftnaller  legades. 
Amongst  them  Clibbom,  the  mmor  of  five  yeaia  of 
age,  was  cited  by  service  on  his  father;  and  his  father 
and  mother  also  were  dted,  the  latter  being  a  legatee 
in  the  first  will  for  £500,  but  in  the  last  for  only 
£200.     No  one  appeared  except  the  minor,  his  fiither 
and  mother,  who  all  appeared  by  the  same  solicitor, 
but  the  minor  had  no  curator,  and  that  appearance 
therefore  coald  not  be  reeognixed.     But  the  father 
and  mother  were  boond  by  the  service  had  on  them ; 
and  if  they  did  not  plead  and  dispute  the  validity  of 
the  will  of  1863,  a  decree  in  favour  of  it  woald  have 
barred  their  rights.     The  citation  served  on  the  lega- 
tees was  very  specially  framed;  it  recited  the  plead- 
ings, and  informed  the  parties  that  the  only  plea  on 
the  record  was  that  of  the  defendant,  and  was  only 
pointed  at  the  residuary  and  executorial  clauses;  and 
with  the  citation  a  notice  was  also  served  apprising 
them  that  the  motion  to  fix  the  mode  of  trial  was 
pending,  and  that  it  stood  over  to  give  them  an  oppor- 
tunity of  impeaching  if  they  pleased  the  will  of  1863- 
So  that  everything  was  done  by  the  Dnnbars  to  give 
the  intervenient  an  opportunity  of  pleading  and  of 
questioning  that  will.     When  the  Probate  Act  fii2>t 
came  into  operation,  I  took  into  consideration,  with  the 
memberd  of  the  Bar  who  were  accustomed  to  practise 
in  the  Court,  the  41st,  42nd,  and  43rd  sections  of 
the  Act  of  1857,  and  the  best  mode  of  carrying  into 
effect   the  clauses  relating  to  trial  by  jury;  and  I 
arrived   at  the   conclusion    that    I    was  at  liberty, 
when  a  testamentary   paper  was  in  controversy,  to 
frame  an  issue  in  general  terms,  whether  the  paper 
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wHtiog,  or  any  aad  what  part»  wa^  the  last  wU^ 
of  the  deceased,  bat  to  confine  at  the  trial  the 
parties  in  eyidence  to  matters  alleged  in  their  re- 
speetire  pleadings.  This  met  the  approval  of  the 
Bar,  and  has  been  without  objection  acted  on  down  to 
tli€  present  time.  On  the  26th  November  the  mo- 
tion to  fix  the  mode  of  trial  was  moved,  and  the  order 
mide  thai  it  should  be  tried  by  a  special  jury;  and 
the  qoestion  was  settled,  whether  the  paper  writing 
of  the  4th  November,  1863,  or  any  and  what  part 
thereof,  was  the  last  will  and  testament  of  the  de- 
ceaaed.  That  order  was,  in  my  opinion,  erroneous, 
and  was  more  extensive  than  was  warranted  by  the 
pleadings.  From  recollection,  I  think  the  reason  that 
it  was  so  framed  was  to  enable  the  legatees  under  the 
will  of  1860,  If  they  intervened  and  pleadf^  to  dis- 
pate  the  will  of  1863,  so  as  to  render  an  amendment 
of  the  issue  nnnecessary.  It  was  suggested  by  the 
(hansel  for  the  defendant  that  the  order  was  right, 
and  that  no  deci-ee  establishing  the  will  conld  be  made 
ooless  the  i^ue  was  in  that  form.  But  I  thinic  that 
such  a  position  is  not  correct,  as  parties  who  had  any 
right  Qoder  a  will  had  full  power  of  entering  a  caveat 
to  prevent  administration  or  probate  being  taken  out 
withoQt  their  knowledge;  and  here  the  minor  had 
similar  powers.  Generally  the  Court  Is  bound  by  the 
admissions  io  the  pleadings;  and  in  Kngland  the  Issues 
were  taken  on  the  matters  alleged  by  the  pleas.  In 
this  country  the  issnes  are  different,  and  in  this  case  I 
think  the  proper  way  would  have  been  to  amend  the 
record  by  confining  the  issues  to  the  residuary  and  exe- 
cotorial  clauses.  The  hearing  began  on  the  8th  Nov. 
The  mmor  appeared  by  counsel ;  but  I  was  not,  up  to 
that  time,  nor  until  the  motion  to  sot  aside  the  veniict 
informed  that  no  guardian  ad  litem  had  been  ap- 
pointed. At  the  trial  no  motion  was  pressed  for  leave 
to  plead  on  the  part  of  the  minor.  At  the  conclusion 
of  the  address  of  the  defendant's  counsel,  a  compro- 
mise was  agreed  to  between  the  plaintiff  and  defen- 
dants. The  verdict  of  the  jury  was  by  my  directions, 
thoDgfa  with  great  reluctance  on  the  part  of  the  jury, 
who  expressed  their  opinion  against  the  whole  will, 
esublishing  the  will,  save  as  to  the  residuary 
and  executorial  clauses,  which  were  eondemned.  I 
att4ch  great  importance  to  the  opision  of  the  jury  so 
expressed  as  to  the  will,  in  the  preparation  of  which 
the  plaintiff  and  his  wife  took  an  active  part.  As  this 
ca^  may  be  relied  on  as  an  authority  in  other  cases, 
I  think  it  right  to  say  that  I  consider  a  minor  is  en- 
titled to  no  more  indnlgenoe  than  an  adult,  if  properly 
served  with  citation.  Minors  should  be  served  so  as 
to  secure  a  proper  attention  to  their  interests;  but  if 
they  are  duly  served,  in  my  opinion  they  will  be  bound 
»  adults  in  other  cases.  As  to  the  grounds  of  the 
conditional  order:-— 1st,  as  to  the  misdirection,  I 
think  that  I  had,  with  the  consent  of  the  parties,  a 
Hght  to  direct  a  verdict,  and  that  if  the  jury  refused 
to  6od  it,  I  conld  have  ordered  it  to  be  entered  on 
^he  record;  bat  it  should  be  remembered,  that  the 
i^e  was  too  large.  2nd.  As  to  suprise.  It  may  be 
spitted  that  the  minor's  solicitor  was  surprised,  but 
it  did  not  continue  beyond  the  first  day  of  the  trial. 
After  that  he  was  guilty  of  laches  in  not  applying  for 
leave  to  plead.  The  remaining  ground  is  that  the 
Hrdictwas  against  the  weight  of  evidence;  but  the 


verdict  having  been  taken  on  consent,  no  such  ground 
can  be  relied  on.  The  real  question  is,  whether  a  ver- 
dict found  by  consent  is  for  ever  to  bind  the  minor. 
In  my  opinion,  I  ought  to  put  the  minor  in  the  same 
position  as  if  the  issue  had  been  confined  to  the  resi- 
duary and  executorial  clauses.  If  it  had,  I  would 
not  have  prevented  the  legatees  in  the  former  will 
from  disputing  the  entire  will  of  1863.  So  far  as 
the  residuary  and  executorial  clauses,  the  verdict  will 
not  be  disturbed;  but  as  to  the  rest  of  the  will,  I 
direct  the  conditional  order  to  be  made  absolute  on 
terms — viz.,  that  the  costs  of  the  motion,  when  taxed, 
be  paid,  within  a  week  after  taxation,  to  the  defendants 
by  the  curator  of  the  minor,  and  that  £150  be  within 
that  time  lodged  by  the  curator  as  security  for  the 
costs  of  the  defendants.  In  default  thereof,  the  motion 
to  be  refused  with  costs. 

Order  aceordingly* 


StUBBSR,  PmnONKR;   StUBBEB,  RESPONIliENT. 

Revocation  qf  letters  of  administration,  wUh  will 
annexed^Residuary  legatee — Costs. 

It  is  no  ground  for  impeaching  a  grant  ofadnunis- 
tration  with  a  will  annexed,  granted  to  a  residuary 
legatee^  on  the  renunciation  of  the  executor,  that  the 
grant  was  in  terms  to  the  residuary  legatee  named 
in  the  will,  the  residuary  legatee  not  Imng  specific 
cally  named  m  that  exact  character;  but  being  in 
law  and  construction  residuary  legatee,  and  the 
grant  being  forty -^ve  years  old. 

Where  a  grant  expires  by  the  death  of  the  adminis- 
trator, it  is  unnecessary  to  (^fply  to  revoke  iL 

Where  charges  oj  fabrication  and  fraud  were  made 
in  a  petition^  andJaUed^  the  petition  was  dismissed 
with  costs. 

Dowse,  Q.G.,  moved  a  petition,  filed  for  the  pur- 
pose of  having  two  grants  made  by  the  Prerogative 
Court  revoked — viz.,  one  granted  on  the  15th  No- 
vember, 1820,  to  the  Rev.  Sewell  Stubber,  the  sole 
surviving  brother  and  heir-at-Uw  of  Robert  Stubber, 
of  his  goods,  with  his  will  annexed.  The  other  was  a 
grant  de  bonis  non,  granted  on  the  death  of  Sewell 
Stubber,  of  Robertas  unadministered  goods,  granted 
to  the  respondent,  S.  Mallaid  Stubber,  which  he  got 
in  1844,  as  being  administrator  with  the  will  annexed 
of  Sewell  Stubber.  The  latter  grant  he  got  in  1825, 
as  a  residuary  legatee  in  his  will.  Robert  Stubber 
had  made  his  will  in  June,  1818,  and  a  codicil  in 
January,  1820,  and  he  died  in  the  same  year.  The 
will  limited  tenancies  for  life  to  several  persons,  and 
the  Rev.  S.  Stubber  was  the  second  of  the  tenants  for 
life;  and  the  will  provided  that  in  the  event  of  the 
tlien  next  brother  of  the  testator  (who  was  first  tenant 
for  life)  dying  before  the  testator,  the  next  tenant  for 
life  should  be  residuary  legatee.  The  first  tenant  for 
life  did  die  in  the  testator's  life,  and  so  the  Rev. 
Sewell  Stubber  became  residuary  legatee;  and  on  the 
renunciation  of  the  executor,  letters  of  administration 
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of  the  goods  of  Robert  Stubber  were  granted  to  SewelL 
describing  him  in  the  grant  as  the  residuary  legatee 
named  in  the  will.  In  1825,  on  Sewell  Stnbber's 
death,  the  respondent,  S.  Mallard  Stubber,  one  of  the 
residuary  legatees  in  his  will,  obtained  a  grant  of  ad- 
ministration with  his  will  annexed,  on  the  renuncia- 
tion of  the  executors;  and  in  1844  he  also,  as  the 
personal  repriesentative  of  Sewell  Stnbber,  got  a  grant 
de  bonis  non  to  Robert  Stnbber.  The  first  grant  was 
noted  on  the  margin  as  to  the  assets  as  nnd  r  £«),500. 
In  1 863  a  petition  was  presented  by  the  petitioner  to 
revoke  the  grant  of  1 825  to  Sewell  Stubber*s  will, 
and  by  arrangement  and  consent  it  was  revoked,  and 
a  new  one  given  to  the  petitioner.  The  present  peti- 
tion charged  that  a  fabricated  will  of  Robert  Stubber 
had  been  brought  into  the  Regi^ftry,  and  that  a  sab- 
sequent  one  existed,  in  which  Hewell  Stnbber*s  name 
may  have  been  mentioned  as  residuary  legatee;  it 
also  impeached  the  renunciations  as  fabricated,  and 
charged  misapplication  and  suppression  of  assets,  and 
refusal  to  account;  and  it  also  relied  on  the  endorse- 
ment of  the  first  grant,  in  which  the  word  "codicil'' 
was  interlined. 

J.  A.  PhiUipa  (with  Dowse)  cited  Ooods  of  Smith 
(31  L.  J.  Pr.,  187). 

Drs.  BatUrsby  Q.C.,  and  BaU^  contra. 

Eeatinqe,  J.^The  petition  filed  in  this  case  is  in 
all  its  parts  unfounded.  It  suggests  that  in  1820  a 
fabricated  will  of  the  late  Robert  Stnbber  was  brought 
into  the  Prerogative  Court,  and  that  a  grant  of  admi- 
nistration with  that  document  annexed  was  made  to 
the  Rev.  Sewell  Stubber,  who  was  residoary  legatee; 
and  a  formal  objection  is  also  made,  that  taking  the 
d  icumeut  to  be  a  genuine  will,  he  was  not  named  in 
it  as  the  residuary  legatee.  The  facts  are  these: — 
The  will  of  Robert  Stubber  was  conversant  principally 
with  real  estate.  The  Rev.  Sewell  Stnbber  was  named 
in  it  the  second  tenant  for  life;  another  brother  was 
named  the  first;  and  the  will  contained  a  proviso  that 
if  the  first  tenant  for  life  died  before  the  tesUtor,  then 
the  next  tenant  for  life  should  be  the  residuary  legatee. 
Well,  the  first  brother  died  before  the  testator,  and 
then  Sewell  Stubber  became  in  law  and  in  fact  the 
residual^  legatee.  He  was  named  in  the  w'.U  as  tenant 
for  life,  and  as  such  he  in  law  became  residuary  legatee, 
so  that  even  in  terms  the  grant  was  correct.  I  admit 
that  if  in  a  few  days  after  the  grant  had  issued  the 
attention  of  the  parties  or  the  proctor  had  been  drawn 
to  the  cii-cnmstances,  perhaps  the  grant  would  have 
been  amended;  but  the  graot  substantially  and  truly 
describes  the  grantee,  because  he  was  residuary  legatee 
in  the  will,  and  was  named  in  the  will  as  tenant  for 
life.  That  is  a  matter  of  special  demurrer.  Sewell 
Stubber  died  in  1822  or  1824,  and  that  administra- 
tion fell  to  the  ground;  and  part  of  the  application  is 
to  set  aside  that  which  has  met  a  natural  death.  It 
also  calls  on  the  Conrt  to  set  aside  the  administration 
which  the  i-espondeot,  S.  Mallard  Stnbber,  obtained  In 
1825  to  the  will  of  SewcU  Stubber,  who  was  tenant 
for  life  under  Robert's  will,  and  which  grant  he  got  as 
residuary  legatee.  They  say  he  was  not  a  next  of 
kin,  but  he  was  a  residuary  legatee  and  tlie  others 
were  m'nors.  In  1 844,  when  some  assets  of  Robert's 
were  discovered  in  La  Touche's  bank,  he  got  a  grant 
de  bonis  non  to  Robert  Stubbcr's  goods,  and  it  is  alleged 


that  the  assets  were  suppressed,  that  ouly  £20  w.o 
accounted  for.  But  there  is  no  evidence  at  all  of  any 
suppression.  Then  in  1 863  a  petition,  similar  to  tbc 
present,  with  a  variety  of  serious  charges,  is  presented, 
and  it  was  answered.  I  refused  all  relief,  aud  the 
matter  was  arranged.  That  petition  was  withdrawn, 
and  a  short  one,  without  the  offensive  charges,  snb- 
stituted ;  and  on  terms  the  grant  to  Sewell  Stubber^s 
will  was  revoked,  and  a  new  one  given  to  the  peti 
tioner.  Now  they  ask  the  Court  to  take  awny  from 
the  respondent  the  grant  de  bonis  non  to  Robert  Stab- 
ber*s  assets.  Tme  he  got  that  grant  as  residuary 
legatee.  Be  no  longer  fills  that  character:  another 
person  has  got  it ;  but  he  does  not  answer  the  re^^pon- 
dent's  affidavit  as  to  the  purpose  for  which  that  graot 
was  required ;  and  I  am  called  on  to  assume  that  there 
is  a  vast  amount  of  property  of  Robert  Stubber's  still 
to  be  administered,  and  that  the  respondent  is  throwing 
obstacles  and  difficulties  in  the  way.  I  called  on  coun- 
sel several  times  to  point  out  where  any  of  sach  im- 
mense assets  were,  or  of  what  they  consisted,  bot  1 
could  get  no  account  of  any,  and  I  therefore  assnnic 
that  none  whatever  exist.  Sewell  Stubber,  on  getting 
his  grant,  thereby  became  the  owner  of  all  Robert's 
residue;  and  Sewell  Stubber  u  represented  by  the 
petitioner,  and  can  have  full  relief  elsewhere,  if  assets 
exist.  1  hen  it  was  alleged  that  the  renundations  were 
fiibricated,  and  on  examination  of  them  in  Coort,  the 
petidoner's  counsel  admitted  that  they  had  oo  sem- 
blance of  fabrication.  Charges  of  that  kind  should 
be  made  with  great  caution.  On  the  whole,  I  am  of 
opinion  that  I  can  grant  no  part  of  the  relief  prayed 
by  this  petition,  and  I  therefore  dbmiss  the  petition 
with  costs. 


MunraT  V.  Murpht. 

Practice^Notioe  under  the  46M  Gemeral  Rvk 
of  1865. 

The  notice  to  be  gioenmd^  the  AGlh  General  Rtde  of 
1865,  that  the  defendant  only  intends  to  arm- 
examine  the  witnesses  to  be  produced  by  the  plaintiff 
in  support  of  the  will,  applies  to  cases  whert  ether 
pleas  besides  that  of  undue  esoecution  had  been 
pUaded^  such  as  want  of  capacity  and  undue  i»- 
Jluenx. 

The  cause  w€u  on  a  subsequent  day  heard  before  the 
Court  itself  and  the  will  was  decreed  for;  and  (he 
defindant  was  excused  from  costs.  Bis  lordship 
again  intimating  his  opinion  that  the  rule  applied  to 
ench  cases* 

Carton,  for  the  plaintiff,  moved  to  ^x  the  mode  of 
trial,  and  asked  to  have  the  question  iti  this  case 
tried  by  the  Court  with  a  common  juiy  of  the  city 
of  Dnblin.  The  plaintiff,  as  executrix  in  a  will,  hati 
in  her  declaration  proponnded  that  document  as  the 
last  will  of  the  deceased.  The  defendant  had  pleaded 
to  the  declaration,  undue  execution,  want  of  testa- 
menUry  capacity,  and  undue  influence  on  the  part  of 
the  plaintiff  and  others  assisting  her;  and  had  also 
given  with  those  pleas,  notice  pursuant  to  the  4bih 
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RoJe  (1865),  that  the  dofendaDt  intended  only  to 
cross  examine  the  witnesses  produced  in  support  of 
the  will,  both  aa  to  the  dae  execotion  of  the  will  and 
also  as  to  the  testamentarj  capacity  of  the  testator, 
god  whether  the  execotion  of  the  will  was  procured 
hj  as  J  ondne  influence,  as  in  the  plea  in  that  respect 
was  alleged.  Counsel  for  the  plaintiff  contended  that 
the  notice  was  nnnsnal  and  improper.  It  had  hitherto 
been  confined  to  cases  where  the  formal  execution  of 
tbe  will  only  was  denied;  and  in  thi»  case  the  plaintiff 
wonld  be  prejudiced,  unless  eyerj  witness  should  be 
prodoced  who  could  know  anything  of  the  facts*  The 
defeodadt  is  merely  attempting  by  this  notice  to  avoid 
the  liability  to  costs,  but  had  reserved  the  right  of 
dispotiog  the  will  on  every  ground  pleaded. 

Dr.  TowramdL,  Q.C  ,  for  the  defendant — If  the 
defendant  had  not  pleaded  the  two  latter  pleas,  the 
Coort  wonld  not  allow  htm  to  cross  examine  to  the 
subject  matter  of  thenu  The  defendant  has  no  wit- 
Desses  to  produce,  and  he  so  apprizes  the  plaintiff, 
who  will,  of  oonrse,  produce  such  as  he  thinks  neces- 
sa7.  llie  46th  Role  must  be  taken  to  have  some 
meaoing  or  utility,  and  its  meaning  clearly  la  to  enable 
a  party  giving  the  notice  to  make  out  a  case  by  cross- 
examination.  The  liability  to  costs  is  specially  re- 
served by  the  role;  but  the  defendant  has  a  right  to 
be  satisfied  respecting  all  the  circumstances  attending 
the  making  of  the  will. 

KsATEKQB,  J. — The  46th  Rule  has  been  adopted 
here  firom  the  corresponding  rule  in  England.  There 
is  DO  doubt  that  the  notice  in  question  may  be  given 
with  several  pleas  as  well  as  with  one;  but  the  ques- 
tion  of  costs  will  always  remain  for  the  hearing.  It 
seems  that  the  object  of  the  rule  was  to  enable  a 
partj  to  make  out  his  case  by  cross-examination  of 
bis  adversariea'  witnesses,  which,  by  the  practice  of 
the  Ecclesiastioal  Goarts,  oonld  not  be  done  but  by 
special  leave  of  the  Court,  when  tbe  cross-examining 
party  had  not  pleaded  (Clements  t.  Rhodes,  3  Add., 
37).  I,  therefore,  do  not  think  that  there  is  any  ob- 
jection to  the  notice,  of  which  I  can  dispose  at  present. 
The  case  was,  by  consent,  ordered  to  be  tried  by 
the  Court  withool  a  jury. 

Order  aceordingly. 

NoTs.— It  thonld  be  observed  that  the  former  rule — tbe 
Wth  of  April,  1861— was,  that  tbe  party  opposing  a  will 
m^t  with  hisplew  give  notice,  &c ;  whereas  the  new  46th 
Role  IB  in  the  singnlar  namber-i4Ptt4  a  99pg  of  4tt  pUai 
but  it  is  obnoos  firom  the  48ni  and  other  rules  that  the  word 
"^ples"  is  intended  to  mean  tbe  mOxr^  pha^itg  of  the  party 
filing  it. 


b  THE  oooDs  OF  Edwabd  Dean  Fbxeman  Hamil- 
ton, A  SUPPOSED  DECEASED.- -Jfay  3. 

^dmmstratton — Presumption   of  death — Survivor- 
thip^  Advertisements. 

A  bachelor  who  had  in  1836  gone  to  Australia,  had 
not  been  heard  of  for  fifteen  years.  Hehadcor- 
ntponded  with  his  family  in  Ireland  regularly 
ttp  to  the  year  1849.  His  father  died  in  1858, 
tntatate,  and  administration  had  been  taken  to  his 


good9.  No  advertisements  had  been  had  enquiring 
for  the  son  ;  hut  an  affidavit  was  made  by  a  person 
in  Australia,  rendering  it  almost  certain  that  he 
was  dead.  The  Court  granted  administration  of 
his  goods  to  his  brother^  otte  of  his  next  of  kin,  un- 
der the  ISth  section  of  the  Probate  Act,  the  father's 
administrator  consenting,  and  did  not  require  ad- 
vertisementSk 

In  1817  the  Honorable  SaclLville  Hamilton,  made  his 
will,  and  gave  the  residue  of  his  personal  estate  to  his 
two  SODS,  Henry  and  Robert  Sackville,  for  their  lives, 
and  on  their  deaths  the  whole  to  go  to  the  children  of 
Robert  Sackville  Hamilton  equally;  and  he  appointed 
his  son  Henry  his  sole  executor.  The  testator  soon 
afterwards  died,  and  Henry  his  son  proved  hia  will; 
and  he  also  made  his  will,  and  appointed  his  wife,  the 
Honorable  Penelope  Hamilton,  his  sole  execatrix.  On 
his  death  his  widow  proved  his  will;  and  she  also 
made  her  will,  and  appointed  Mr.  Stewart  her  sole 
executor,  who  on  her  death  also  proved  her  wilL 
Henry  and  Sackville  Robert  Hamilton  were  dead;  and 
the  latter  died  intestate  in  1853,  and  left  four  chil- 
dren. Hia  daughter  Arabella  administered  to  hia 
goods.  Edward  Dean  Freeman  Hamilton,  one  of  hia 
sons,  in  1836,  emigrated  to  Australia,  and  corres- 
ponded regularly  with  his  father  during  his  life,  and 
with  his  brothers  and  sbter  down  to  1849-  D.  F. 
Hamilton  had  been  engaged  as  an  overseer  of  cattle, 
but  had  become  very  intemperate  in  his  habits  and 
broken  in  health ;  and  on  account  of  some  misconduct 
he  was  advised  to  go  to  California;  and  in  April, 
1850,  he  sailed  for  California,  with  a  letter  of  intro- 
duction from  Mr.  Singleton  to  a  friend  of  his,  Mr. 
Tate,  in  California,  to  whom  he  was  to  apply  for  ad- 
vice and  assistance;  but  he  never  had  applied  to  him, 
nor  had  he  ever  written  to  his  friend,  Mr.  Singleton, 
as,  if  alive,'he  would  probably  have  done.  Tbe  share 
of  the  residue  lodged  in  the  Court  of  Chancery  by 
Mr.  Stewart  to  the  credit  of  E.  D.  F.  Hamilton  was 
nearly  £800.  No  advertbements  had  been  inserted 
in  the  papers.  Arabella,  the  adminbtratrix  of  tbe 
father,  consented.  Jlr.  Singleton  had  deposed  to  these 
facts 

Dr,  Miller  now  applied  on  behalf  of  a  brother  for 
adminbtration  to  the  goods  of  Edward  D.  F.  Hamil- 
ton, supposbg  him  to  be  dead. — (jhods  of  Peck  (2 
S.  &  Tr.  506  j.  In  that  case  no  administration  had 
been  taken  to  the  father,  and  the  Court  nevertheless 
made  the  grant.  Here  the  administratrix  of  the  fa- 
ther consents.  Sir  C.  Cresswell  considered  that  suffi- 
cient. 

Keahnoe,  J. — I  think  that  a  case  has  been  made 
out  that  the  death  may  be  assumed.  The  presump- 
tion is — ^that  he  was  dead,  on  the  lapse  of  seven  years 
from  1850.  I  think  that  advertisements  may  be  dis- 
pensed with.  It  b  impossible  to  say  whether  the  fa- 
ther survived,  but  hb  personal  representative  con- 
sents. Justifying  security  must  be  given.  The  ap- 
plicant may  swear  to  the  death  of  the  supposed  de- 
ceased to  the  best  of  hb  belief,  and  not  positively. 

Order  accordingly. 
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Court  of  38an&ruptc$&:Sit0oIbeiuj;. 

rReported  by  John  Lerj,  £m|.,  Bftrrittar.at.Law.3 

[BiTORE  Berwick,  J.] 
In  re  the  Bagnalstown  and  Wexford  Railway 

COICPANT;     EX   PARTE,   JoHN  JOSEPH    BaQNAL. 

Registering  a  judgment  aa  a  statutable  mortgage 
against  a  railway  company  made  bankrupt — Sta- 
mable  mortgage  m  Ireland^  elegit  tn  England. 

Where  the  creditor  of  a  railway  company  sues  the 
company  for  a  debt  due  to  him  as  a  contractor /or 
the  execution  of  railway  worhe  and  obtains  a  judg- 
ment against  thent^  and  registers  that  judgment  as 
a  stoMcikle  mortgage  under  the  Judgment  Mott- 
gage  Act,  13  4r  U  Vic  cap.  29,— »/  the  company 
then  are  dedared  bankrupt  the  Court  will  declare 
sudi  statutable  mortgage  a  valid  charge  upon  the 
lands  and  premises  of  the  company  purchased  for 
the  purpose  of  constructing  a  railway  thereon. 

Although  the  Judgment  Mortgage  Act  uses  the  word 
**  person  ^  as  owner  of  property  to  be  ejected  by  a 
judgment  mortgage^  yet  all  the  Judgment  Acts  are 
in  pari  materia,  and  to  be  read  as  one  code,  the 
property  of  a  body  corporate  is,  as  regards  a  judg- 
ment mortgage,  to  be  treated  as  the  property  of  an 
individual.  The  remedy  of  judgment  creditors  in 
England  by  digit  is  analogous  to  that  m  Ireland 
by  judgment  mortgage. 

The  fact  of  a  railway  comiMUij  having  been  adjadi- 
cated  baokrapt  created  considerable  interest;  and 
then  a  proceeding  to  make  the  lands  on  which  a  rail- 
way is  oonstruotMl  the  snbject  of  a  statutable  mort- 
gage  as  if  they  were  the  property  of  any  individnal 
debtor,  increased  the  interest  that  seemed  to  exist. 
The  creuitor  in  tbis  case  was  Mr.  Bagnal,  a  railway 
contractor,  who  oonstraeted  a  portion  of  the  railway, 
and  to  whom  a  sura  of  about  five  thousand  pounds 
was  due.  He  sued  the  company  and  obtained  a  judg- 
ment which,  it  appeared,  he  was  jtble  to  register  as  a 
statutable  mortgage,  and  he  now  sought  to  have  the 
judgment  of  the  Court  declaring  that  mortgage  a 
valid  charge  on  the  lands  and  premises  upon  which 
the  rails  were  laid,  and  which  were  otherwise  occu- 
pied for  railway  purposes.  The  bond  holders  as  well 
as  the  unsecured  creditors  objected  to  this  claim,  and 
contended  that  Mr.  Bagnal  should  come  in  as  an  or- 
dinary  creditor.  The  Court  directed  that  he  should 
file  a  charge.  The  charge  claimed  priority  as  mort- 
gagee. The  assignees  filed  a  discharge  denying  any 
right  of  priority,  and  objecting  on  the  various  grounds 
which  appear  in  the  jadgmon:  of  Judge  Berwick. 

J.  T.  BaU,  Q.O.,  and  Ktman,  Q.C.,  were  for  Mr. 
Bagnal. 

PUkington,  Q  0.,  and  T.  White,  were  for  the  as- 
signees. 

P.  Martin  was  for  unsecured  creditors. 

The  facts  appear  in  the  following  judgment: — 

Judge  Berwick  said — This  case  comes  before  me 
on  the  charge  of  Mr.  John  Joseph  Bagnal,  who  claims 
to  be  entitled  to  a  specific  charge  on  the  lands  of  the 
Bagnalstown   aud   Wexford   Railway   Company   by 


virtue  of  a  judgment  against  them,  which  was  regis- 
tered under  the  provisions  of  the  13  &  14  Vic  cap. 
29.  The  judgment  was  obtained  in  Easter  Term, 
1863,  for  the  sum  of  £5,342  17s.  3d.  in  an  action 
brought  on  foot  of  a  contract  for  the  exeeatioa  of 
works  of  the  railway;  and  the  creditor  having  filed 
an  affidavit  under  the  provisions  of  the  6th  section  of 
the  Act,  which  was  duly  registered  and  entered,  in 
which  he  sets  forth  that  the  Bagnalstown  and  Wex- 
ford Railway  Company  were  aeiised  of  an  estate  in 
fee  simple  m  possession  of  the  several  lands,  tene- 
ments and  hereditaments  in  the  counties  of  Garlow 
and  Wexford  therein  described.  And  he  claimed  by 
virtue  of  such  registration  to  have  a  specific  charge 
on  the  estate  and  interest  of  the  company  in  these 
lands.  To  this  charge  the  assignees  have  filed  a  dis- 
charge, whereby  after  objecting  on  formal  groonds  to 
the  due  registra^n  of  the  judgment,  they  insist  that 
the  company  was  only  seiaed  of  the  lands  in  question 
as  part  of  and  for  the  purpose  of  the  undertaking 
known  as  the  Bagnalstown  and  Wexford  Railway 
Company,  and  had  not  such  an  interest  therein  as 
would  enable  a  judgment  creditor  to  obtain  a  charge 
thereon  by  registering  his  judgment;  and  by  their 
counsel  they  have  argued  that  by  the  due  constnic- 
tion  of  the  Acts  under  which  this  railway  was  incor- 
porated, and  having  regard  to  the  general  policy  of 
the  laws  relating  to  railroads  and  the  provisions 
therein  which  regulate  and  limit  their  power  to  raise 
money  by  mortgage,  a  judgment  creditor  wonid  not 
derive  any  peculiar  benefit  by  the  reigistration  of  his 
judgment,  and  must  rank  with  the  other  unsecored 
cracUtors  of  the  company.  The  objection  to  the  doe 
re^t ration  of  the  judgment  was  founded  upon  an  al- 
leged defect  of  the  affidavit  by  which  the  registratioa 
was  effiscted.  By  the  6th  section  of  the  13  A  U 
Vic.  cap.  29«  it  is,  uaongst  other  things,  required 
that  the  affidavit  should  vtate  Uie  title,  traile,  and 
profession  of  the  defendant  or  person  whose  estate  is 
intended  to  be  affected  by  the  registration.  It  ap- 
pears that  the  defendant  is  described  therein  as  "^The 
Bagnalstown  and  Wexford  Railway  Co."  Now,  in 
the  absence  of  all  authority  on  the  subject,  and  I  have 
been  referred  to  none,  it  appears  to  me  that  this  is  a 
sufficient  description  of  the  trade  and  profession  of  the 
company,  the  Act  of  Parliament  nnder  which  it  is  in- 
corporated making  the  company  carriers  of  goods  and 
passengers;  and  Indeed  ex  vi  termini,  a  railway 
company  is  a  trading  and  commercial  company, 
and  is  known  generally  as  such.  The  next  ob- 
jection of  a  technical  nature  was,  that  the  Act 
only  authorizes  the  entering  of  a  judgment  against 
the  lands  of  which  ''the  person"  against  whom 
the  judgment  entered  was  seized  and  possessed; 
and  as  the  Act  contained  no  interpretation  clanse  ex- 
tending the  word  •*  person"  to  bodies  corporate,  it  was 
argued  that  it  could  not  apply  to  corporattons  or  cor- 
porate property.  On  looking,  liowever,  at  the  Act  it 
appears  to  have  been  passed  for  the  purpose  of  amend- 
ing the  law  respecting  judgments  as  enacted  in 
the  previous  Acts  therein  referred  to,  of  which  the 
6&6  Vic.  cap.  105  is  the  principal,  and  finding  in 
that  Act  the  pnxviaion  that  the  word  "  person  "  shall 
extend  to  and  include  bodies  corporate;  and  as  these 
Acts  are  all  in  pari  materia^  and  form  one  code  of 
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IflgisUiion  on  the  9nbjcct  of  judgmenta,  I  am  Of  opi- 
nion that  they  should  bo  read  and  conbtraed  together 
as  one   aystem  and   expUuiatorj  of  each  other.     I 
therefore  think  that  this  objection  cannot  be  ai8tained» 
If  thia  be  ao,  and  that  the  affidavit  and  tee  registra 
tion  be  aooMrding  to  dne  fbrm,  then  by  the  7th  sec- 
tion of  the  Ad  the  registration  gives  to  the  creditor 
an  effeelnal  charge  on  the  lands,  tenements,  and  he- 
reditameata  of  which  the  defendant  was  seized  at  the 
time  of  the  registration  of  the  jadgment,  unless  there 
be  aometliing  m  the  particalar  Act  by  which  this 
compaay  ia  incorporated,  <»*  in  the  geneml  policy  of 
the  lawa  recnlating  railway  companies  which  are  em- 
bodied thereitt,  and  which  takes  away  from  the  credi- 
tor the  rights  which  he  otherwise  had  naqnestionably 
acqnired.     Now,  in  the  first  place,  it  Is  argued  that 
as  the  oonpany  has  only  by  the  Acts  which  incorpo- 
rated It  a  limited  power  to  raise  money  by  mortgage, 
which.  It  ia  alleged,  has  been  already  exhausted,  and 
aa  the  eharge  now  sought  to  be  estabUshed  is  to  have 
the  eflbci  of  a  mortgage,  it  must  be  considered  in  the 
light  of  «B  addltbnid  charge  created  by  the  company; 
and  being  in  excess  of  their  power,  most  be  consi- 
dered to  be  void.     And  I  am  told  that  if  I  hold 
thereon  I  aanction  the  company  creating  indirectly  a 
dunge  on  their  property  which  they  are  prevented 
from  doing  directly;  and  that  thus  I  open  a  door  lo 
firand  ftod  evaaion  of  the  provisions  of  the  Acts  under 
which  miiwny  eompanies  exist.     Now,  aa  to  this  ob- 
jeedon.  It  is  quite  dear  that  in  this  case  there  is  no 
pretence  for  saying  that  there  is  any  collusion  between 
the  ootnpuiy  and  the  creditor,  or  that  thia  judgment 
waa  either  in  whole  or  in  part  for  monies  advanced  or 
to  be  advanced  to  the  company  by  this  creditor.  The 
entire  daim  is  for  a  debt  dne  for  works  done  bona 
fdt  for  the  benefit  of  the  company,  and  from  which 
eveiy  ahafeholder  of  the  company  derived  a  direct 
and  personal  benefit     The  mistake  that  pervadea  the 
argoment  appears  to  arise  from  confounding  a  mort- 
gage, that  is,  a  roluntary  dealing  for  the  loan  or  ad- 
vance of  money  between  the  borrower  and  lender, 
with  the  ease  of  a  charge  by  judgment  obtained 
through  the  meifium  of  a  hostile  proceeding  of  a  cre- 
ditor against  his  debtor,  which  ia  by  registration 
made  throogh  the  instrumentality  of  thia  Act  of  Par- 
fiament;  not  a  mortgage,  bat  to  havo  the  effect  of 
a  morlgage  ao  te  as  charging  or  affecting  the  lands 
of  the  debtor.    And  I  think  that  independent  of  all 
authority  one  can  see  the  distinction  sufficiently  to 
avoid  oonfiMUKyng  the  voluntary  debts  of  the  com* 
pany  on  raising  money  by  charge  on  the  undertaking, 
with  the  tmiwok  prooiseding:)  of  a  creditor  against  the 
company  for  a  debt  already  due,  with  which  the  Le- 
gisltfnra  appears  to  have  no  intention  to  interfere,  m- 
asmueh  aa  it  dkl  not  come  within  the  mischief  to  be 
guarded  against    If  the  argument  were  pressed  to 
its  utmost  limit,  it  must  appear  to  preclude  an  honest 
oeditor  of  the  company  from  seeking  to  enforce  his 
i^its  by  a  hostile  proceeding  agunst  the  property  of 
the  company.     But,  independent  of  principle,  I  think 
the  case  of  WhxU  t.   Tht  Carmarthm  Raihoay  Co. 
(1  Hem.  &  Sm.  Ch.  Rep.  786)  puts  an  end  to  this 
objectiott,  for  there  the  Vice-chancellor,  on  demurrer, 
dedded  that  where  a  rmlway  company,  after  exhaust- 
ting  their  parliamentary  borrowing  powers,  in  the 


form  known  as  Lloyd's  bonds,  on  an  acknowledge 
ment  of  debt  and  a  covenant  to  pay  Interest  on  a  fa- 
ture  day,  partly  to  a  contractor  and  partly  to  persons 
who  supplied  the  Parliamentary  deposit.  These  facts 
would  not  justify  the  Court  in  declaring  the  bonds  il- 
legal, though  it  might  iM  diflferent  if  they  were  issued 
for  the  purpose  of  evading  the  borrowing  powers  of 
the  company.  It  is  next  insisted  that  if  I  establbh 
this  debt  as  a  specific  charge  on  the  lands  of  the  com- 
pany, it  will  defeat  the  whole  policy  of  the  laws  which 
create  and  govern  railway  companies,  because  the  re- 
sult will  be — ^that  the  creditor,  by  judgment,  who  re- 
gisters his  charge,  will  in  such  case  have  the  power 
of  entering  into  and  taking  possession  of  the  lands 
and  works  of  the  company,  and  thus  interfere  with  or 
deprive  the  pablic  of  the  use  of  this  pubim  highway, 
which  had  been  vested  in  the  company  for  the  pur- 
pose of  public  convenience;  and  if  such  were  the  ne- 
cessary result,  It  would,  I  think,  be  a  conclusive  ar- 
gument against  the  daim.  But  it  appears  to  me 
that  the  whole  argument  is  grounded  on  an  assump- 
tion which  is  psrely  imsginary,  and  that  no  such  ne- 
cessary consequence  exists  or  is  to  be  apprehended. 
I  am  not  asked  In  this  case  to  say  that  the  creditor 
has  estabfished  a  claim  which  gives  him  a  specific 
charge  against  the  lands  of  the  company,  to  be  en- 
forced in  such  manner,  and  in  such  manner  only  as 
the  Legislature  and  the  nature  of  the  property  permit. 
Even  in  the  case  of  a  oharge  of  this  kind  agsinst  the 
lands  of  an  ordinary  debtor,  it  does  not  follow  that 
the  lands  subject  to  the  charge  can  be  specifically 
taken  by  the  creditor  for  payment  of  his  debt.  The 
circwnstances  of  the  property  at  the  time  must  be 
considered ;  and  if  thers  be  prior  legal  charges  or  a 
dedication  of  the  property  to  public  purposes,  the  cre- 
ditor will  either  have  ao  legal  right  to  interfere  with 
the  possession,  or  will  be  restrained  from  doing  so.  I 
think  the  whole  misconception  on  this  branch  of  the 
case,  and  the  real  position  and  right  of  the  creditors 
will  be  best  understood  by  looking  at  the  English 
authorities  on  these  cases,  which  appear  to  be  per- 
fectly analogous  to  the  present.  It  is  true  that  in 
England  the  power  to  register  a  judgment  and  thus 
create  what  is  called  a  statutable  mortgage,  does  not 
exist;  bat  the  right  of  a  creditor  by  judgment  to 
issue  his  eligit  on  bis  judgment,  for  which  in  Ireland 
the  right  to  register  his  judgment  and  make  it  a  spe- 
cific charge  on  land  is  substituted,  still  cont nines;  and 
the  object  of  both  proceedings  being  the  same,  namely, 
to  give  to  a  creditor  by  judgment  the  powor  to  levy 
his  debt  from  the  lands  of  his  debtor.  1  think  the 
analogy  between  both  cases  is  sufficiently  exact  to 
make  the  principles  by  which  the  law  is  governed  in 
one  country  applicable  to  the  proceedings  in  the  other. 
Now,  I  have  been  referred  to  several  cases  by  which 
proceedings  by  eligit  have  been  adopted  by  creditors 
of  railway  companies  in  England,  and  in  all  such 
cases  the  same  argument — ^that  such  proceedings  were 
against  the  policy  of  the  raUway  code — might  be  urged ; 
and  the  argument  has  only  been  effective  to  this  ex- 
tent, to  which,  I  have  no  doubt,  it  would  be  equally 
effective  here,  namely,  that  the  creditor  could  not  in- 
terfere with  public  rights  or  convenience,  and  must  be 
satisfied  with  having  obtained  a  charge  against  the 
lands  and  works  of  the  company,  and  that  his  only 
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remedy  wonld  be  to  have  a  receiver  appointed  to  col- 
lect the  tolls  of  the  company  and  apply  them  towards 
the  discharge  of  his  debt  after  providing  for  the  main- 
tenance of  the  railway,  and  due  attention  to  pnblie 
interest  and  convenience.  The  case  of  Fumeaa  t. 
The  Caterham  Railway  Company  (26  Beav.  614) 
and  JRussdl  v.  The  East  Anglican  Railway  Company 
(6  Rail,  and  Can.  Gas.  532)  appear  to  demonstrate 
the  right  of  a  judgment  mditor  to  issoe  an  eligit 
against  a  railway  company  to  enforce  the  payment  of 
his  debt.  In  England,  where  from  the  great  extent 
of  railways,  the  magnitude  of  the  interests  therein, 
and  the  attention  paid  to  the  convenience  of  a  great 
commercial  people,  no  private  interest  would  be  al- 
lowed to  coodAict  for  a  moment  with  that  of  the  pub- 
lic. I  think  on  the  whole  I  am  justified  in  deciding 
that  in  this  country  the  right  of  the  creditor  to  regis- 
ter his  judgment,  and  thus  obtain  a  specific  charge  on 
the  lands  and  works  of  the  company,  which  is  the 
legal  substitute  in  this  country  of  the  writ  of  eligit, 
is,  in  my  opinion,  unaffected  by  either  the  general  or 
particular  railway  laws;  and  I  have  no  fear  that  the 
creditor  will  be  permitted  to  enforce  such  right  to  the 
detriment  of  the  public,  although  he  will  obtain  a  spe- 
cific charge  which  will  enable  him  to  be  paid  his  debt 
in  the  priority  to  which  such  charge  will  entitle  him. 
I  am  therefore  of  opinion  that  I  am  bound  to  declare 
the  charge  proved  so  far  as  it  seeks  to  have  the  judg- 
ment of  the  claimant  declared  to  have  been  duly  re- 
gistered, and  to  be  a  specific  lien  on  the  lands  and 
works  of  the  company.  The  charge  seeks  to  have  a 
priority  declared,  which  I  cannot  do,  as  I  have  not 
the  parties  before  me  who  are  interested  in  contesting 
that  question.  The  clumant  must  have  his  costs 
with  his  demand,  and  the  assignees  are  entitled  to 
their  costs  as  general  costs  in  the  matter. 


C^ourt  of  C^xcl^equer  C^amlber. 


Boportad  by  WUlUm  Woodlock,  Esq.  Barriatei^at-Ltw. 

[Before  O'Briebt,   Hates,   and   FnzoEBALD,    JJ., 
Hughes  and  Fitzgeeald,  BB.] 

Parkinson,  appellant,  Bropbt,  respondent.] 

Parkinson,  appellant,  Aird,  respondent. 

Hamilton,  Appellant,  N£Wcx)U£N,  respondent. 

Franchise — Notice  of  objection — Date. 

The  date  required  to  be  at  the  foot  of  a  notice  of  ob- 
jection under  s.  26  of  13  ^  14  Vic.  c.  69,  must  be 
the  true  date  of  signing  the  notice;  where^  there- 
fore,  the  notice  was  not  served  until  after  the  date 
upon  which  it  bears  date  it  was  held  bad  (Hayes, 
J.  dissentlente.) 

These  were  appeals  from  the  decisions  of  the  revising 
barrister  for  the  coaoty  of  Dablio.  lu  Parkinson, 
appellant,  Brophy,  respondent,  the  case  stated  was  as 
follows:— At  a  coart  of  revision  for  the  county  of 
Dublin  held  At  Kilmainbum;  Michael  Brophy.  of  No. 


2  Windsor  Cottages,  on  the  supplemental  list  for  the 
barony  of  Coolock,  was  objected  to  by  Thomas  Henry 
Parkinson  on  the  list  of  voters  for  the  comity  of  Dab- 
lin.  In  the  notice  of  objections  given  to  the  derk  of 
the  peace  the  date  was  printed,  and  stated  thus-* 
<' Dated  the  10th  day  of  April,  in  the  year  1864." 
And  in  the  notice  given  to  the  party  objected  to  the 
date  abK>  in  print  was  dated  ''this  10th  day  of  Au- 
gust, 1864.**  The  supplemental  list  for  the  barony 
was  duly  published  on  or  before  the  22nd  day  of 
July.  The  notices  were  not  signed  by  tbei>bjector 
nntil  after  the  10th  day  <^  August,  but  were  signed 
by  him  between  the  Uth  and  the  20th  of  August, 
and  before  they  were  served.  The  notices  were  duly 
served  on  the  persons  oljected  to  after  the  publica- 
tion of  the  claimants  lists  and  upon  the  derk  of  the 
peaoe,  and  duly  published  by  the  latter.  It  was  con- 
tended that  the  notices  were  InsoiBdent;  and  I  was 
of  opinion  as  they  had  not  been  dgned  on  the  day 
they  bore  date,  they  were  bad,  and  I  retained  the 
name  of  the  claimant  on  the  list.  If  I  were  nuataken, 
his  name  is  to  be  expunged.  There  were  several 
other  cases  similar  in  point  of  law  to  the  foregoing, 
and  I  have  consolidated  them  with  this  appeal,  and 
they  are  to  be  governed  by  the  decision  in  this  case. 
A  list  of  the  names  that  may  require  to  be  expunged 
as  appended  to  this  appeal,  and  abo  the  notice  of  ob- 
jection to  the  clerk  of  the  peaoe,  and  the  counterpart 
of  that  to  the  person  objected  to.  Dated  this  25th 
October,  1864.  (Signed)  G.  J.  Trbngh,  Chairman 
Quarter  Sessions,  County  Dublin. 

The  following  case  was  stated  in  Parkinaon,  ap- 
pellant, Aird,  respondent: — At  a  court  of  revision 
for  the  county  of  Dublin  hdd  at  Kilmainham,  William 
Aird,  jun.,  on  the  daimant  list  for  the  barony  of 
Rathdown,  was  objected  to  by  Thomas  Henry  Par- 
kinson on  the  list  of  voters  for  the  oonnty  of  Dublin. 
In  the  notice  of  objection  given  to  the  derk  of  the 
peace,  the  date  was  printed  and  stated  thus: — *^  Dated 
the  10th  day  of  August,  in  the  year  1864."     The 
list  of  clumauts  for  the  barony  of  Rathdown  was 
published  on  the  11th  August,  the  last  day  for  iu 
publication.    The  notices  were  not  signed  by  the  ob- 
jector until  after  the  10th  day  of  August,  but  were 
signed  by  him  between  the  Uth  and  the  20th  of 
August,  and  before  they  were  served.    Ths  noUoea 
were  duly  served  on  the  persons  objected  to  after  the 
publication  of  the  claimant's  lists,  and  upon  the  derk 
of  the  peace,  and  duly  published  by  the  latter.     It 
was  contended  that  the  notices  were  insuffident;  and 
I  was  of  opinion,  as  they  had  not  been  signed  on  the 
day  they  bore  date,  they  were  bad,  and  I  retained  the 
name  of  the  claimants  on  the  list.     If  I  were  mis- 
taken, his  name  is  to  be  expunged.     There  were  seve- 
ral other  cases  similar  in  point  of  law  to  the  fore- 
going, and  1  have  consolidated  them  with  this  i^peal^ 
and  they  are  to  bo  governed  by  the  dedsion  in  this 
case.     A  list  of  the  names  that  may  require  to  be 
expunged  is  appended  to  this  appeal,  and  also  the  no- 
tice of  objection  to  the  clerk  of  the  peace,  and  the 
counterpart  of  that  to  the  person  objected  to.     Dated 
this  25th  day  of  October,  1864.     (Signed;      G.  J. 
Trench,  Chairman  Quarter  Sessions  Go.  Dublin. 

In  HanUUon,  appellant,  Newcomen^  respondent,  the 
case  sUted  was  as  follows:— At  a  court  of  reviaion 
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!br  the  county  of  Dablio  held  at  Kilmainham,  Thomas 
Artbar  Newcomea  in  the  C.  list  for  the  barony  of 
Coolock,  iras  objected  to  by  Frederick  Hamilton,  on 
the  fist  of  roters  for  said  county.  In  the  notice  of 
objecdoii  given  to  the  derk  of  the  peace  the  date  was 
printed  and  stated  thas^"  Dated  the  Idth  day  of 
Aognsl,  1864.**  The  list  of  claimants  for  the  said 
barony  was  published  on  the  11  th  August,  the  last 
day  for  its  publication.  The  objector  could  not  tell 
whether  he  had  signed  the  notices  on  the  13th,  the 
daj  of  their  date,  or  one  or  two  days  after.  It  was 
contended  that  tiie  notices  were  msufficient;  and  I 
was  of  opinion  that  as  they  were  not  proved  to  be 
sigoed  on  the  day  they  bear  date,  that  they  were 
**  bad,''  and  I  retained  the  name  of  the  claimant  on 
the  lists;  if  I  were  mistaken,  his  name  is  to  be  ex- 
pnnged.  There  were  several  other  cases  in  point  of 
law  to  the  foregoing,  and  I  have  consolidated  them 
with  this  appeal;  and  they  are  to  be  governed  by  the 
decision  in  this  case.  A  list  of  the  names  that  may 
ruqntre  to  be  expunged  is  appended  to  this  appeal, 
aud  also  the  notices  of  objection  to  the  clerk  of  the 
peace,  and  the  counterpart  of  that  to  the  person  ob- 
jected to.  Dated  this  25th  day  of  October,  1864. 
C«  J.  Tbekce,  Chairman  of  the  Quarter  Sessions 
Coanty  Dublin. 

M^DorumgK  Q.C.,  and  Chaiterton^  Q.G.,  for  the 
appellants  on  the  first  two  appeals,  and  for  the  re- 
spondent on  the  third. — ^The  notice  prima  fad$  must 
be  taken  as  signed  on  the  day  on  which  It  is  dated. 
There  is  no  provision  in  the  st.  13  &  14  Vict,  c  69* 
that  the  objector  must  prove  when  he  signed  the 
noike.     It  is  utterly  immaterial  what  the  date  pro- 
Tided  it  is  within  certain  limits.  Lewia  v.  Bcherti  (31 
L.  J.51);  Rawlmar.  Bremen  (15  L.  J.,C.P.  145); 
Sammd  ▼.  BUchcock  (31  C.  fi ,  K.  S.  8);  Beeidm  v. 
Hockoi  (Man.  6.  &  Sc  19);  Tama  v.  Cuming  (t  M. 
AGr.,  App.29,88);  Knowle8y.Brookin(\  Lotw.  461). 
The  date  may  be  any  time  after  the  20th  July,  and  before 
the  20th  August.  Mwrp^'s  com  (3  Ir.  0.  L.  R.  203) ; 
the  Botioe  hu  a  date,  which  is  a  aabstaotial  compliance 
with  the  Act.  The  time  of  service  of  the  notice  is  the 
essential  point     If  the  dating  is  of  importance,  why 
doe«  not  the  act  of  Parliament  speeify  it,  as  in  the 
cas!<:  of  signing?     Brotherton  on  Qualification,  280. 

The  S^idtor  General  {Lawaon)  and  Serjeant  Sul- 
Upon,  for  the  respondents  in  the  first  two  appeals, 
and  the  appellant  in  the  third. — ^The  place  of  abode  of 
the  objector  must  be  stated.  Curiis  v.  Rugby  (1  Keen 
4  Grant,  475);  Rawlins  v.  Bremen  31  L.  J.  C.  P. 
It  most  be  the  place  of  abode  at  the  time  the  notice  is 
signed,  and  the  date  must,  therefore,  bo  the  true  one 
in  Older .  to  fix  the  place  of  abode.  Melboums  v. 
Uretnfidd  (I  K.  <&  Or.  261).  Anderson  v.  NoHon 
(8  Sa  583);  Broome's  Legal  Maxims,  853.  Wil- 
Uams  T.  East  InM  Company  (3  East,  1 99) ;  Beeden 
V.  Raskins  (1  Lutw.  526);  Avery  v.  Bowden  (6  £1. 
&  BL  972);  M^Mahon  v.  Leonard  (6  U.  of  L. 
S^3);  Keys  v.  CoUum  (7  Ir.  C.  L.  R.  385);  KnotoUs 
^  Brookm  (1  Lut  461));  Boston  Presumption,  p. 
181;  par.  133. 

Dec  3. — Deast,  B.,  delivered  the  judgment  of  the 
Court — lie  said  that  these  cases  were  appeals  from 
the  Chairman  of  the  county  of  Dublin,  who  held  that 
the  notice  of  objection  in  each  case  was  bad,  as  it  did 


not  state  the  date;  and  the  question  which  the  Court 
had  to  decide  was  whether  the  notice  was  bad,  as 
being  dated  on  such  days,  but  not  signed  then.  He 
was  of  opinion  that  the  decision  of  the  Chairman  was 
right  The  question  depended  on  the  true  construc- 
tion of  8.  36  of  the  St  IS  &.14  Vict  a  69,  and  the 
form  of  objection.  No.  12,  given  in  the  schedule  A, 
the  26th  section  required  the  partv  objecting  to  serve 
on  the  person  objected  to  *'  a  notice  according  to  the 
form  numbered  12  in  the  said  schedule  A,  or  to 
the  like  effect,  and  every  such  notice  of  objection  shall 
be  signed  by  the  party  so  objecting  as  aforesaid,** 
and  by  sec.  118  the  schedules  were  declared  to  be  a 
part  of  the  Act,  and  the  form  No.  12  of  the  schedule 
A  contamed  at  the  foot  these  words:  "Dated  this 
day  of  one  thousand  eight  hundred  and 

(signed.)  A.  B.  of  [^place  of  abode] 
being  now  registered,  or  on  jthe  regbter  of  voters,  or 
list  of  voters  {as  the  case  may  he\  for  the  county  of 
It  was  admitted  by  counsel  for  the  ap« 


pellant,  that  taking  the  schedule  and  the  form  together, 
the  Act  required  that  the  notice  should  contain  a  date. 
That  was  different  fi*om  dates — Co.  Litt  6  a. — in  a 
notice  to  quit,  a  date  was  not  essential.    But  it  was 
stated  that  it  was  not  necessary  that  the  notice  should 
contain  an  accurate  statement  of  the  date,  and  that  any 
date  between  the  20th  July  and  the  20th  August 
would  be -sufficient,  as  it  Was  immaterial  at  what 
precise  day  in  this  interval  the  notice  was  served.    He 
could  not  concur  in  that  statement    When  an  Act 
of  Parliament  required  that  a  document  should  state 
its  date,  that  was  the  day  it  was  signed,  one  would 
presume  prima  facie  that  it  was  for  the  purpose  of 
giving  the  party  notice  of  the  exact  date.  The  Court  had 
not  to  deal  with  a  case  of  mistake.    The  objector  stated 
that  in  the  first  case  he  was  positive  that  the  notices 
were  not  signed  on  the  date,  and  was  enabled  to  say 
when  it  was  signed.    His  lordship  thought  that  in  the 
absence  of  preponderating  inconvenience  they  should 
require  an  exact  compliance  with  the  Act  of  Parlia- 
ment, and  that  the  party  should  state  the  exact  day 
on  which  it  was  signed.     The  words  **  how  regis* 
tered  "  in  the  schedule,  plainly  applied  to  the  date  on 
which  the  notice  was  filled  up,  Beedin  v.  Hoskins  (1st 
Lutw.  526);  the  Court  of  Common  Pleas  held  that 
it  was  essential  that  the  notice  of  objection  should 
contam  the  year,  of  our  Lord  in  its  dating.    Wilde, 
C.  J.  here  sud:  **I  am  not  at  liberty  to  entertain 
considerations  of  inconvenience,  because  I  have  no 
difficulty  in  collecting  from  the  hinguage  of  the  statute 
that  it  was  intended  that  the  notices  should  be  dated.'* 
In  Knowles  v.  Broohin  (Lutw.  461),  it  was  held 
that  the  place  of  abode  on  the  notice  of  objection 
should  be,  not  that  set  opposite  the  name  of  the 
objector  upon  the  list  of  voters,  but  his  true  place  of 
abode  as  it  was  at  the  time  of  the  serving  the  notice. 
That  was  again  discussed  in  Melbourne  v.  Greenfield 
(Keen  and  Grant,  261);  and  £rle,  C.  •^.,  in  the  case» 
at  p.  274,  said:  *'  I  am  of  opinion,  that  the  words» 
taken,  in  their  ordinary  acceptation,  would  mean  the 
present  place  of  abode  of  the  objector  when  he  signs 
the  notice.     Crowder,  J.,  at  p.  277,  said:  ''  I  cannot 
entertain  a  doubt  that  any  man  who  finds  that  he  is 
bound  by  the  diroctiou  of  an  Act  of  Parliament  to 
sign  a  notice  thus-—*  A.  B.  of  \^place  of  abode^ — 
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woald  anderetAnd  the  Act  to  mean,  that  the  person 
was  to  sign  and  date  the  notice  from  the  place  of 
abode  at  which  he  Is  at  the  time  of  signing.'*  Then, 
if  the  party  objecting  should  state  tmly  his  place  of 
abode  at  the  time  of  signing  the  notice,  it  necessarily 
followed,  his  lordship  thought,  that  the  objector  should 
state  truly  the  time,  including  the  day  of  the  month 
on  which  he  signed  the  notice.  If  not,  how  was  the 
party  to  find  out  what  was  hia  true  place  of  abode  at 
the  time  of  the  signature,  if  the  time  was  left  at 
large  within  the  limits  here  contended  for.  It  had 
been  contended  that  it  was  immaterial  what  was  the 
date,  provided  it  was  within  that  limit  But  his  lord- 
ship thought  that  that  was  not  the  question  for  the 
Court  They  should  follow  the  Act  and  not  diicnas 
the  reasons  on  which  it  was  founded*  Pendal,  G.  J., 
in  Knowlea  v.  Brooking  i  '*  I  forbear  to  enter  upon  an 
examiuation  of  the  relative  convenience  or  inconve- 
nience of  either  deuisidn,  not  only  because  they  appear 
to  me  to  be  nearly,  if  not  quite,  balanced,  but  because 
I  think  that  unless  there  is  some  preponderance  in 
that  respect,  our  determination  ought  to  rest  upon  the 
words  of  the  statute  itself."  ^He,  therefore,  thoaght 
it  unnecessary  to  assign  reasons,  but  if  it  were  neces- 
ssary,  it  would  not  be  difficult  to  do  so.  It  might 
happen  that  a  notice  signed  on  the  20th  July  might 
not  be  served  till  the  19th  August,  and  the  party 
might  ^0  and  find  that  no  person  lived  at  that  place 
on  the  23rd  July,  and  go  into  Court  on  that  and  be 
turned  round.  The  case  No.  2  was  an  illnstration  of 
the  objection.  There  the  objection  bore  date  the  1 0th 
August,  1864,  and  the  list  not  published  till  the  1 1th, 
the  party  objected,  on  the  ground  that  the  notice  was  not 
signed  till  after  the  date,  and  the  objector  sought  to 
get  rid  of  the  objection.  His  lordahip  expressed  no 
opinion  whether  the  objection  was  vdid  or  not,  as 
it  was  not  before  the  Court,  but  he  thonght  it  concln- 
sive.  But,  independently  of  the  consideration  of  con- 
venience or  inconvenience,  he  rested  his  judgment  on 
the  words  of  the  Act,  the  forms  in  the  schedule,  and 
the  English  decisions.  He  altogether  disclamed  the 
doctrine  and  the  principle  of  construction,  that  the 
Court  should  lean  in  favour  of  the  franchise.  He 
recognised  no  such  principle  upon  questions  before 
this  Court,  which,  like  all  questions  arising  upon  the 
construction  ot  Acts  of  Parliament,  should,  he  main- 
tained, be  decided  according  to  the  words  of  the  Act. 
If  it  was  the  intention  that  persons  having  qualifica- 
tions should  be  put  on,  it  was  equally  the  intention 
that  those  not  having  them  should  not.  He  was  of 
opinion  that  the  decision  of  the  Chairman  was  right. 

FrrzoiCRALD  and  Huohbs,  B.B.,  and  Fitzgerald,  J., 
concurred  with  Deasy,  B. 

Hatks,  J. — It  is  qnite  plain  that  the  notice  should 
bear  a  certain  date,  bnt  then  the  question  arises 
whether  the  true  date  of  the  signature  is  material,  so 
that  any  variance  from  the  true  date  is  fatal.  To 
judge  of  the  materiality  of  the  dates,  let  us  consider 
what  were  the  objects  of  the  Legislature.  Two  things 
arc  required — one,  to  give  certainty  of  the  person  of 
the  party  objected  to,  and  the  other,  of  the  person  of 
the  objector.  It  appears  to  me  to  be  wholly  imma- 
terial what  day  the  notice  bears  date.  When,  how- 
ever, it  is  said  for  the  respondent,  that  the  date  must 
Dpt  only  be  a  perfect  date,  but  the  very  date  on  \s  hich 


the  objection  was  in  fact  signed^  I  can  see  neither 
reason  nor  authority  for  that  The  expression  ''  true 
date,"  nsed  by  Tindal,  C.  J.,  is  extra  judiciaL 

O'Bribm,  J. — In  all  these  cases  I  concur  with  the 
migority  of  the  Court  and  with  the  reasons  given  by 
Deasy,  B.,  and  it  is  onnecessaiy  for  me  to  go  over 
his  ground.  As  to  the  supposed  hardship,  I  wonld 
refer  to  the  observation  of  Wilde,  C.  J.,  in  Reenden  v. 
ffoskm,  which  shews  that  we  are  not  to  be  influenced 
by  considerations  of  hardships.  In  the  same  case 
Wilde,  C.J.,  disclaims  entering  into  a  specuUtion  why 
the  Act  required  a  date.  Well,  there  was  one  matter 
which  has  been  referred  to  which  was  pressed  very 
much  by  Mr.  M*Donogh  in  his  argnment  It  was 
pressed  by  the  Solicitor-General  that  as  it  was  settled 
that  place  of  abode  at  the  tiqie  of  service  shonld  be 
the  time  of  signing  that  involves  the  consequence  that 
the  notice  should  bear  the  true  date.  Mr.  M'Donogh 
was  so  pressed  by  that  that  he  had  to  say  the  objector 
should  remain  in  the  same  place  of  residence  from  tho 
date  to  the  service.  It  is  necessary  just  to  mention 
that  to  see  the  inconvenience  which  wonld  result  fix>m 
the  construction  put  by  Mr.  M'Donogfa  on  the  Act 
The  decision  is,  therefore,  that  the  dedsion  should  be 
affirmed.  Thbre  is  no  distinction  taken  between  the 
first  and  second  cases..  With  regard  to  the  third 
case  we  express  our  opinion  that  the  notice  of  objec- 
tion stands  on  the  same  ground,  and  that  the  decision 
of  the  Assistant  Barrister  must  be  affirmed,  and  the 
names  remain  as  he  left  them,  bnt  as  it  was  a  case  of 
difiicnlty  and  importance,  we  do  not  think  there  shonld 
be  any  costs. 


.    Sheehan,  appellamt,  Atkins,  BfiSPONDEKr. 

Frandiise  m  cities — Objectwn^^Lists  qf  voters. 

A  person  appearing  tqnm  the  town  derk's  list  {No,  7, 
m  schedule  B.  oj  13  if*  14  Vic  c  69)  of  rated  oe- 
cupiers  is  a  person  appeartng  ^  upon  any  list  of 
voters  "  wU^  s.  36,  and  is  therefore  competent  to 
object  to  any  person  appeariug  on  any  list  of  voters 
or  claimants 

This  was  an  appeal  fh>m  the  revinng  barrister  for  the 
city  of  Cork.  The  case  stated  was  as  follows: — At 
the  Court  of  Revision  held  by  me  at  the  city  of  Cork 
on  the  19th  day  ol  October,  1864,  it  appeared  that 
the  appellant  in  August  last  served,  through  the  post 
office  of  Cork,  a  notice  of  objection  in  the  usual  form 
on  the  respondent,  by  which  he  objected  to  the  name 
of  the  respondent  being  retained  on  list  Na  7  of  per  • 
sona  entitled  to  vote  in  the  election  of  members  for 
the  city  of  Cork.  In  that  notice  of  objection  he  de- 
scribed himself  of  No.  25  Academy  street,  in  the  list 
of  voters  for  the  city  of  Cork.  The  name  of  the  ob- 
jector was  not  inserted  in  any  list  of  voters  for  tho 
said  city  at  the  Cooit  of  Revision  held  there  in  Sep- 
tember, 1 863,  and  his  name  did  not  appear  on  the  re- 
gister or  list  of  voters  for  the  time  being  for  the  said 
city  when  he  served  his  notice  of  objection  in  this 
matter;  but  the  name  of  the  appellant  was  returned 
on  the  town  clerk's  list  (No.  7)  of  pei-ons  entitled   to 
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Tote  in  the  eityof  Cork  as  rated  oo^^apiere.  The  list  (Na 
7}  was  prepared  and  pabtiahed  by  the  town  clerk  in  Jalj 
hut,  for  the  purpose  of  the  present  revision.  It  was 
insisted  on  the  part  of  the  appellant  that  as  the  name 
appeared  on  the  said  list  (No.  7)  he  was  qaalified  to 
object,  and  that  such  list  was  a  Ibt  of  voters  within 
the  meanins;  of  the  Act.  I  was  called  on,  on  behalf 
of  the  appellant,  to  investigate  the  respondent's  qualt- 
fieation.  On  behalf  of  the  respondent  it  was  con- 
tended that,  as  the  appellant  was  not  a  registered 
voter,  he  was  not  qualified  to  object,  and  to  entertain 
snch  an  objecdon  would  subject  the  respondent  to 
the  trouble  of  not  only  searching  the  list  of  voters  fur 
the  time  being  for  the  said  city,  but  also  the  lists  pre- 
pared for  rovision.  and  that  such  was  not  the  intention 
of  the  Act.  That  the  appellant  had  not  truly  described 
himself  by  stating  in  his  notice  of  objection  that  he 
was  on  the  list  of  voters  for  said  city;  that  if  he  had 
a  right  to  object  as  being  on  list  No.  ?»  he  should 
have  BO  described  himself.  I  held  the  appellant  was 
not,  nnder  the  circumstances,  qualified  to  object,  and 
that  his  notice  was  inoperative;  that  even  if  his 
name  appearing  on  list  No.  7  qualified  him  to  object, 
thae  was  a  misdescription,  as  he  did  not  describe 
himself  as  on  that  list,  but  on  the  list  of  voters  for 
said  cityw  I  held  that  the  respondent  was  not  ob- 
jected to,  and  retained  his  name  without  any  enquiry 
as  to  his  qualification.  The  appellant  gave  notice  of 
appeal,  which  I  allowed.  Should  the  Court  be  of 
opinion  that  the  notice  of  objection  was  bad,  tiie  name 
of  the  respondeat  in  thid  couaolidated  appeal  should  be 
retained  on  the  several  listn;  but  if  the  Goart  should 
be  of  opinion  the  appellant  had  a  right  to  object,  and 
that  his  notice  of  objection  was  sufficient,  then  the 
name  of  the  respondent  should  be  expunged  from  the 
several  lists  on  which  their  names  stand,  according  to 
lists  hereto  annexed.    I  came  to  the  same  decision  ^  register,  excluding  from  it  all  snch  occnpiera  as  have 


Sir  C.  O'Loghlen,  Q.G.,  Ndigan,  and  WattrM^ 
appeared  for  the  appellant  ^ 

ChatUrton,  Q.C.,  and  Katfe,  for  the  respondent. 

Dec  14.— .Hates,  J. — I  look  on  the  objection  in 
this  case  as  being  correct,  and  as  having  been  made 
by  the  proper  person.  The  question  turns  on  sec.  36 
of  the  St.  13  &  14  Vic.  c  69,  which  gives  the  power 
of  objecting  to  ''  every  person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  any  snch  city, 
town,  or  borou;;h."  There  is  a  difference  between  the 
cases  of  counties  and  that  of  towns  and  cities.  As  to 
the  counties  the  Clerk  of  the  Peace  of  every  county 
in  Ireland  is  before  the  1st  of  June  in  every  year  to 
make  out  and  cause  to  be  printed  or  provided  accord- 
ing to  the  form  (number  14)  in  the  schedule  A  to  the 
Act  annexed,  a  sufficient  number  of  copies  of  snch 
parts  of  the  register  of  voters  then  in  force  for 
raeh  county  as  shall  relate  to  each  barony  of  such 
county.  He  is  then,  with  his  precept,  to  send  to  the 
clerk  of  each  union  in  the  oonnty  one  or  mooe  copiea 
of  snch  parts  of  the  register  of  voters  then  in  force 
for  the  county  as  shall  relate  to  each  barony,  or  part 
of  each  barony  of  such  county,  situate  in  the  union  of 
which  he  acts  as  derk  of  the  union.  The  clerk  of 
the  union  is  then,  on  or  before  the  8th  of  July,  upoa 
the  (Bopy  of  the  register  of  each  barony,  or  division  of 
a  barony  of  such  county  included  with  such  union,  to 
enter  objections  to  the  names  of  persons  not  entitled  to 
be  on  the  register  then  next  to  be  made,  in  the  manner 
prescribed  by  the  Act,  and  the  clerk  of  the  nnion  is  to 
return  to  the  clerk  of  the  peace  the  copy  of  the  register 
with  these  marginal  additions.  With  this  copy  of  tho 
register  he  b  also  to  transmit  to  the  clerk  of  the 
peace,  a  supplemental  list  of  nil  £  1 2  rated  occnpiers  of 
his  union  not  already  appearing  on  the  copy  of  the 


against  the  same  appellant  upon  similar  notices  of  ob- 
jection served  by  him  upon  the  several  peraons  whose 
names,  with  their  qualifications,  are  set  forth  in  the 
£ve  Ii«to  marked  respectively  A,  B,  C,  D,  and  £,  an- 
nexed to  this  case;  and  I  allowed  appeals.  The  ap- 
peals in  the  cases  in  said  lists  depend  on  a  simihir 
state  of  facts  and  on  the  same  pomts  of  Uw,  and 
ought,  in  my  opinion,  to  be  consolidated,  as  the  deci- 
tton  of  the  Court  in  Thomas  Atkins'  case  will  determine 
the  cases  of  the  other  respondents  hereby  consolidated. 
The  following  is  the  form  of  objection  in  A  tkin's  case : — 

No.  15. 
Fonn  of  notice  of  objection  to  be  given  to  parties 
objected  to. 
To  Mr.  Thomas  Atkins,  Rutland-street 


not,  before  the  1st  of  July,  paid  all  poor-rates  which 
had  become  payable  previous  to  the  Ist  of  January 
then  last.  These  two  lists,  the  copy  of  the  register, 
and  the  supplemental  list,  are  to  be  returned  by  him 
to  the  derk  of  the  peace.  Havuig  received  theuH 
the  clerk  of  the  peace  is  to  publish  them  in  the 
barony  to  which  they  relate.  All  persons  claiming 
to  be  entitled  to  vote  are  to  send  their  claim  to  tUe 
derk  of  the  peace,  and  he  is  to  prepare  and  publish  a 
list  of  these  daimants,  and  then,  by  section  24,  these 
three  lists,  the  copy  of  the  register  for  the  time  being, 
the  supplemental  list,  and  the  list  of  daimants  shall 
be  deemed  to  be  the  list  of  voters  of  the  barony  for 
the  county  in  which  the  barony  may  be  situate  *^  for 
the  purposes  hereinafter  mentioned."  One  of  those  pur- 
poses is  the  purpose  of  revision  by  the  chairman  of  the 


I  Hereby  give  you  notice  that  I  object  to  your  name   county.     The  Legislature  then  enacts,  that  any  person 


being  retained  on  the  list  (No.  7)  of  persons  entitled 
to  vote  on  the  election  of  members  for  the  dty  of  Cork. 
Dated  this  15th  day  of  August,  1864. 

(Signed)     Babtholoicew  Sheeban, 
Of  No.  26  Academy-street,  Cork, 
On  the  list  of  voters  for  the  city  of  Cork. 
Dated  this  25th  day  of  October,  1864. 

(Signed)        D.  K.  Kakb. 
Chairman  of  the  Court  of  Quarter  Sessions  for 

the  county  of  Cork,  East  Riding,  and 
Assistant  Barrister  for  said  Co.  and  Biding. 


being  npon  any  of  these  lists  may  be  objected  to  by  an/ 
person  **  who  shall  be  npon  the  register  of  voters  for 
the  time  bdng  for  snch  county."  With  reference  to 
a  dty  or  town  the  case  is  different  Copies  of  the 
register  of  voters  in  force  are  to  be  transmitted  by  the 
clerk  of  the  peace  to  the  town  clerk,  but  after  that  the 
register  is  wholly  laid  asidtj,  and  in  not  made  the 
basis  of  proceedings  as  in  the  county  case.  The  pre- 
paration of  the  lists  is  confided  to  the  town  derk. 
The  clerks  of  the  unions  are  to  transmit. to  the  town 
derk  lists  of  persons  rated  aA  occupiers  of  premises  of 
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M  Mnaal  yaloe  of  £8  or  upwards.  Having  reoeiyed 
these  the  town  deri^  is,  on  or  before  the  ^th  Jalj, 
I851»  to  make  oat  three  lists  of  persons  entitled  to 
YOte.  The  first  is  merely  an  alphabetical  arrangement 
of  the  list  of  rated  occnpiers  transmitted  by  the  olerk 
of  the  union  and  of  persons  entitled  to  vote  in  respect 
of  the  inhabitancy  of  houses;  the  second  is  a  list  of 
all  persons  (except  persons  on  the  freemeo*s  r^ll)  who 
shaU  be  entitled  to  vote  by  virtne  of  any  other  right 
whatever;  the  third  is  a  list  of  persons  on  the  free- 
men^s  roil.  These  three  lists  are  to  be  signed  and 
published  by  the  town  clerk  on  or  before  the  22nd  of 
July.  He  is  also  to  make  oat  and  publish  lists  of 
claimants.  Then  comes  the  36th  section  on  which 
the  present  question  arise^i,  which  enacts*  ^  that 
every  person  whose  name  shall  have  been  inserted  in 
any  list  of  voters  for  any  such  city,  town,  or  borongh, 
may  object  to  any  other  person  as  not  having  been 
entitled  ...  on  the  20th  day  of  July  next  pre* 
ceding  to  have  his  name  inserted  in  any  list  of  voters 
or  list  of  claimants  for  the  said  city,  town,  or  borough. 
N0W9  it  appears  to  me  that  the  persons  here  referi^Bd 
to  are  not  the  persons  on  the  registers  of  the  preced- 
ing year  which  Is  not  once  referred  to,  nor  are  they 
the  persons  on  the  lists  of  claimants,  but  persons  on 
any  of  the  three  lists  of  persons  entitled  to  vote  which 
I  have  mentioned.  Any  penon  on  any  of  these  lists 
may  object  to  any  other  person.  The  38th  section 
enacts  that  the  town  clerk  shall,  on  or  before  the  25th 
August,  deliver  to  the  clerk  of  the  peace  oopies  of 
**  the  said  lists  of  voters  made  out  by  him  as  albre- 
Said,''  a  copy  of  the  list  of  persons  who  shall  have 
claimed,  and  a  copy  of  the  lists  of  persons  objected  to, 
together  with  a  copy  of  the  register  then  in  force, 
shewing  that  the  term  **  list  of  voters,''  is  qoite  dis- 
tinct from  the  register  of  voters.  So  also  the  49th 
sectfon  provides  for  the  clerk  of  the  peace,  the  town 
clerk,  and  the  clerk  of  the  union  attending  the  Court 
of  Revision,  where  the  clerk  of  the  peace  is  to  produce 
copies  of  the  register  then  in  foroe,  and  the  town  derk 
is  to  produce  the  several  lists  made  by  him.  Upon  all 
this,  it  appears  to  me  that  the  dedsion  of  the  revising 
barrister  is  wrong,  and  must  be  reversed. 

The  other  members  0/  the  Court  concurred. 


•J.  P.  LOHOPIBLD,  appellant;   O'CoNNOR,  BXSPQII0ENT. 

December  14. 

Amendmeni — Freehold  fraiichiee  in  MaUow — Stat. 
13  i  14  Vict.,  c.  69,  9,  55. 

A  party  e^ppiored  on  the  register  of  voter^of  the  bo- 
rough ofMaUowasa  £60  freeholder  arising  oat 

'  of  premises  in  the  borough.  It  appeared  that  he 
had  been  on  the  register  Jor  several  years  in  re^t^ 
a  £&Q  freehold  quaUficalum,  and  thai  other  voters 
ufere  registered  in  respect  of  £20  freehold  guaUfi- 
cations.  It  was  piwed  that  the  qualifying  pre- 
mises were  not,  for  some  years  previous  to  the  20th 
July  last,  of  the  yearly  value  of  £50,  but  thai  they 
were  df  the  annual  value  oj  £40.  It  was  con- 
tended before  the  revising  bearister  that  as  the  party 


was  entitled  to  a  freehold  of  £20  out  ofthesasn 
premises^theguaUflcationwassi^fiaendydescnbedt 
and  thai  the  description  ought  to  be  amended  by 
changing  the  £50  freehold  to  £20  freehold,  m 
revising  barrister  hdd  thai,  he  could  not  make  ths  \ 
proposed  amendment^  and  on  appeal  it  was  Hdd, 
that  his  decision  weu  correct. 

This  was  an  appeal  firom  a  decision  of  the  rerisiog 
barrister  for  the  County  of  Cork.  The  case  orlgiDsllj 
stated  was  as  follows: — 

''  At  the  Court  hdd  at  Mdlow  on  the  17tb  day  of 
October,  1864,  for  revidng  the  lists  of  voters  for  the       ' 
borough  of  Mdk>w,  It  appeared  that  the  appellsotwu 
on  the  register  as  a  £50  freeholder  arising  oat  of  pre* 
misci  in  the  borough.      The  respondent,  whoae  Bsme 
was  on  the  list  of  voters  for  sdd  borough,  objected  to 
the  appellant,  and  appeared  in  support  of  his  objec- 
tion,  and  examined  the  appellant,  firom  whose  evideooo 
it  appeared  that  he  received  out  of  the  quatifjing  pre- 
mises £52  10s.  at  one  time,  and  that  he  hsd  gi?60 
abatements  to  the  tenants,  and  for  some  time  past 
only  recdved  £40  a  year  thereout,  which  was  the 
amount  of  the  rental.      It  was  contended  by  the  re- 
spondent that  as  the  appellant  had  not  the  qoalifica- 
tion  in  the  amount  as  stated  in  the  register,  his  name 
should  be  struck  ofL    On  the  part  of  the  appellant  it 
was  contended*  that  as  he  was  entitled  to  a  freehold 
of  £20  out  of  the  same  premises,  the  qualiftcation  was 
sufficiently  described,  and  that  I  ought  ameud  v  e 
description  by  changing  the  £50  freehold  to  £20 
freehold.     I  was  of  opiuon  I  coald  not  make  the  ro- 
qnuned  amendment,  and  expunged  the  name.    If  the 
Court  should  be  of  opinion  I  was  wrong,  the  name  of 
the  voter  should  be  restored  on  the  list  of  voter?. 

•*D.  B.  KtHE." 
Upon  the  argument  of  this  case  th3  Court  was  of 
opinion  that  it  should  be  sent  back  to  the  revlsiag 
barrister,  and  accordingly  ordered  that  it  ^  shoald  be 
sent  back  to  the  chairman  to  report  to  the  Cooit  what 
appeared  before  him  in  this  case  me  to  the  existenoe 
and  nature  of  the  £20  and  £50  freehold  qualifications 
respectivdy,  and  whether  it  appeared  before  him  ia 
this  case  that  there  was  any  and  what  difllerence  i)e- 
tween  them.**  Thereupon  the  chairman  stated  aa 
follows:— 

«•  In  puxsnanee  of  the  order  made  in  this  case  on  the 
2nd  December,  whereby  I  was  required  to  report  what 
appeared  before  me  in  this  caso  as  to  the  extstence 
and  nature  of  the  £tiO  and  £50  freehold  qudifications 
respectively,  and  whether  it  appeared  before  me  hi  this 
case  that  there  was  any  and  what  difference  betweeo 
them.      I  have  to  state  for  the  information  of  the 
Coart  of  Exchequer  Chamber,  that  nothing  appeared 
before  me  in  reference  to  saoh  qnalifications,  except 
that  the  appellant  was  on  the  register  for  several 
years  in  respect  of  a  £50  freehold  qualification,  and 
that  other  voters  were  registered  In  respect  of  £'^ 
freehold  qnalificationB,  but  it  did  not  appear  when  or 
under  what  Act  the  appellant  was  so  registered,  aod  it 
did  not  appear  before  me  that  there  was  any  dififeienoe 
between  the  two  qaalincations.     It  was  proved  that 
the  qnaliiying  premises  were  not  for  some  years  pror 
to  the  20tb  of  July  last  of  the  annual  valae  of  £^0. 
No  othor  evidence  was  given  in  the  case.    It  was  sub- 
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mitted  that  the  appellant  was  entitled  to  be  on  the 
register  as  a  £20  freeholder,  and  that  each  was  the 
proper  qaalifieation  for  a  borongh  roter,  and  I  was 
reqaired  to  redaoe  the  £60  qaalifieation  to  that  of 
£20,  On  the  part  of  the  respondent  it  was  nrged 
that  the  appelUot  should  have  sent  in  a  notice  of  ckdm 
in  respect  of  the  £20  qnalification,  as  he  was  not  en- 
titled to  be  on  the  register  in  respect  of  the  qaalifiea- 
tion deicribed  in  the  lisU 

"  D.  R.  Kanb." 

NiUgan  and  TT.  M.  Johnson  in  snpport  of  the  de- 
cision of  the  revising  barrister. — The  proposed  amend- 
ment was  one  which  the  assistant  barrister  was  not : 
competent  to  make — But  \\3  &  \4i  Vict,  c  69,  s.  | 
55.   OnioM  V.  Bawdier  (5  G.  B.,  65,)  is  in  point, 
and  rules  the  present  case.  \ 

Charles  Andrews^  Q.C.,  and  Leslie^  for  the  appel- 
ant, referred  to  Cooper  v.  Asl\field  (Keane  &  Grant, 
200). 

O'Briek,  J..-. We  are  of  opinion  that  the  judgment 
of  the  revising  barrister  shoald  be  affirmed.  The 
ground  npon  which  I  go  is  this: — ^The  power  of 
amendment  is  given  to  the  revising  barrister  only  in 
certain  cases — nnmely,  power  is  given  to  him  by  sect. 
55  to  correct  mistakes,  but  **  whenever  the  Ghristian 
name,  or  the  place  of  abode,  or  the  nature  of  the  qua- 
lificatioD,  or  the  local  or  other  description  of  the  pro- 
potjT  of  any  person  whor  shall  beincloded  in  any  such 
list,  or  the  name  of  the  occupying  tenant  thereof,  shall 
be  whoUy  omitted  in  any  case  where  the  same  is  by 
this  Act  directed  to  be  specified  therein,  or  if  any  per- 
son whose  name  is  indaded  in  any  such  list,  or  his 
place  of  abode,  or  the  natare  or  description  of  his  qna- 
iificaiion  shafl,  in  the  judgment  of  the  assistant  bar- 
rister, be  insnfficiently  described  for  the  purpose  of 
being  identified,  anch  assbtant  barrister  shall  expunge 
the  name  of  every  such  person  from  snch  list,  unless 
the  matter  or  matters  so  omitted  or  insufficiently  de- 
icnbed  be  supplied  to  the  satLsfaction  of  snch  assistant 
btirister*before  he  shall  have  completed  the  reviuon 
of  snch  list,  in  which  case  he  shall  then  and  there  in- 
ten  the  same  in  snch  list"  This  case  does  not  come 
vithin  that  provision.  However,  the  Act  does  not 
stop  there^  fi>r  1%  goes  on  to  say,  **  Provided  always, 
tliat  whether  any  person  shall  be  objected  to  or  not, 
00  evidence  shall  be  given  of  any  other  qaalifieation 
than  that  which  is  described  in  the  list  of  voters  or 
dun,  as  the  case  may  be,  nor  shall  the  assistant  bar- 
rister be  at  liberty  to  change  the  description  of  the 
qualification  as  it  appears  in  the  list,  except  for  the 
porpoee  of  more  clearly  and  accurately  defining  the 
Bune."  We  sure  told  here  that  the  proposed  amend- 
BMBt  is  allowable^  but  it  is  very  hard  to  say  nnder 
what  part  of  the  section  it  woald  come.  What  are 
the  facts  here?  There  have  been  a  £50  franchise  and 
i  £20  franchise  recognised  in  this  borough,  for  how 
bog  does  not  appear.  Prmd/ade  that  woald  imply 
Ihat  there  waa  some  diffisronce  between  them.  The 
iisiitaat  banister  in  his  further  case  tells  us  that  **the 
HV^Ihuit  waa  on  the  register  for  several  years  in  re- 
tped  of  a  £50  freehold  qaalifieation,  and  that  other 
voters  were  registered  in  respect  of  £20  fireehold  qna- 
Wfitlens,  bnt  i^  did  not  appear  when,  or  nnder  what 
Act  the  appeUant  was  so  registered."    Then  after  one 


or  two  other  matters  he  says-^-*'  No  other  evidence 
was  given  in  the  case."  That  is  to  say,  no  evidence 
except  as  to  the  facts  which  he  there  finds.  It  ap- 
pears to  me  thatpriimdyacis  there  was  a  difference 
between  the  t^o  qualifications,  and  I  therefore  think 
that  the  decision  ought  to  be  affirmed. 

FiizaEEALD,  J. — Though  we  have  assumed,  and  I 
think  properly,  that  this  freehold  franchise  exists  in 
Mallow,  I  desire  to  say  that  I  express  no  opinion  as 
to  its  existence. 

O'Bbun,  J. — I  wish  to  convey  the  same  opinion. 
We  deal  with  the  present  ease  on  the  assnmption  that 
the  franchise  exists,  but  we  do  not  say  whether  it 
does  so  in  fact  exist. 

The  other  judges  concurred,  with  the  exception  of 
Hayes,  J.,  who  stated  that,  not  having  been  present 
at  the  argument,  he  did  not  take  any  part  in  the  pre- 
sent decision. 


Bribn  t;.  Femton. — Dec.  6,  14,  1864. 

•  Claivu^Signature  oj  daimanl. 

It  is  not  necessary  that  a  daim  to  he  placed  on  the  re- 
gister should  he  signed  hy  the  claimant  personally. 

This  was  an  appeal  from  a  decision  of  the  Chairman 
of  the  County  Wicklow.  The  case  stated  was  as  fol- 
lows:— *'John  Brien  was  produced  in  Court,  and 
claimed  to  be  placed  upon  the  register  as  a  rated  oc  • 
cupier.  The  claim  was  prodaced  in  open  Court,  and 
ir  was  proved  that  it  was  not  signed  by  the  ckimant, 
and  there  was  no  evidence  that  it  was  signed  by  his 
authority.  The  respondent  theroapon  requured  me  to 
reject  the  claim,  which  I  accordingly  did.  If  the 
Court  be  of  opinion  that  I  was  wrong  in  point  of  law, 
the  names  of  the  claimants  are  to  be  inserted ;  if  I  was 
right,  their  names  are  not  to  be  inserted." 

The  SoUdtor-Oeneral  (Lawson)  and  P.  Keogh^  for 
the  appellant,  cited  M'Niffe  v.  M'Teman  (3  Ir.  C. 
L.  Rep.  186);  Hughes  v.  Bameu  (3  Ir.  Jar.,  N.a, 
244);  Dames  v.  Hopkins\\  Keane  <&  Grant.,  118); 
MackenY.Lkunn  (4  Bingh.,  722);  Broom's  Legal 
Maxims,  775. 

J.  E.  Walsh^  Q.O.,mnd  Coates^  for  the  respondent, 
referred  to  NevUle  v.  Hamilton  (3  Ir.  Jnr.,  N.  S., 
145);  Toms  v.  Cuming  (7  M.  &  G.,  77,  88). 

Dec.  14.— FnzoERiLD,  B.-— This  case  spears  to 
OS  to  be  ruled  by  Dames  v.  Hopkins  (Keane  &  Grant, 
118),  and  the  appeal  most  therefore  be  allowed. 

The  other  judges  concurred. 


DoWlimO,    APPELLANT;    MOBPHT,    BESPONDBTT. — DeC 

1864;  January  12,  1865. 

Franchise  in  horoughs — ^*Free  hurgesses  "  oJ  Tralee. 

Free  Burgesses  of  the  horough  of  Tralee  elected  and 
admittedajter  the  E^orm  Act^  do  not  possess  any 
right  to  vote  at  the  election  oJ  members  of  FmrUa- 
mentfor  that  borough. 
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T^is  was  «  consolidated  appeal  from  decisions  of  the 
ehainnao  of  the  County  of  Kerry.  The  case  stated 
vas  as  follows:— 

**  At  a  Ooart  hdd  at  Tralee,  on  the  19th  day  of 
October,  1864,  for  the  revision  of  the  list  of  voters 
for  the  boroogb  of  Tralee,  the  names  of  Thomas  Blen- 
nerhassett,  George  Gun,  and  Fierce  Chnte,  appeared 
on  the  list  of  persons  entitled  to  vote  as  free  burgesses 
at  the  election  of  a  member  for  said  borongh,  and 
notices  of  objection  having  been  duly  served  upon  the 
said  several  parties  by  Francis  Creagh  Downing,  whose 
name  appears  in  the  list  of  voters  for  said  boroogh, 
on  behalf  of  the  said  objector  it  was  urged  that  I 
should  expunge  the  names  of  the  said  three  several 
parties  from  the  list  of  persons  entitled  to  vote  at  th) 
election  of  a  member  to  serve  in  Parliament  fbr  the 
said  borough  of  Tralee,  on  the  grounds  that  their  only 
claim  or  right  to  have  their  names  retained  on  said 
list  depended  upon  their  admission  as  such  free  bur- 
gesses, as  herein  after  set  forth;  that  said  several  ad- 
missions took  place  after  the  passing  of  the  2  &  3  W. 
4,  c.  88 ;  that  they  were  so  admitted,  not  by  reason 
of  birth,  marriage,  or  service,  or  any  statute  in  force 
at  the  time  of  the  passing  of  said  Act;  that  therefore 
they  never  became  legally  entitled  to  vote  at  the  elec- 
tion of  a  member  to  serve  in  Parliament  for  the  said 
borough,  and  that  no  subsequent  proceedings  did  or 
could  set  up,  or  ratify,  or  confirm  a  right,  which  in 
point  of  law  never  existed — namely,  a  right  to  have 
their  respective  names  inserted  in  the  list  of  persons 
entitled  le  vote  at  the  election  of  a  member  to  serve 
in  Parliament  for  said  borough  of  Tralee.  In  sus- 
tainment  of  the  rights  of  the  said  voters,  evidence  was 
laid  before  aae  that  the  town  of  Tralee  was  incorpo- 
rated by  Royal  Chaiter  of  Ring  James  the  First,  un 
der  the  name  of  the  provost,  and  free  burgesses  of  the 
borough  of  Tralee,  to  consist  of  a  provost  and  twelve 
free  burgesses,  to  whom  was  grantied  the  sole  right  o 
returning  members  to  Pariiament  for  the  sud  borough ; 
the  burgesses  were  elected  for  life,  with  power  to  the 
surviving  burgesses  to  fill  vacancies  which  might  oc- 
cur from  time  to  time,  no  peculiar  qualification  being 
required  for  such  burgesses,  by  reason  of  birth,  mar- 
riage, or  senrice.  The  burgess  roll  of  said  borough 
was  produced  before  me,  by  which  it  appeared  that 
Thomas  Blennerhassett  and  George  Gun  were  respec- 
tively admitted  free  burgesses  of  said  borough  on  the 
6th  day  of  June,  1835,  and  that  the  said  Fierce 
Chute  was  admitted  a  free  burgess  on  the  24th  of 
June,  1836,  and  it  further  appeared  by  said  roll  that 
the  aaid  three  several  parties  took  the  oaths  and 
signed  the  roll;  and  it  further  appeared  by  theeertifi- 
cates  respectively  attached  to  said  several  admissions, 
that  the  stamp  duties  respectively  payable  by  the  said 
parties  were  duly  paid,  and  said  certificates  further 
certified  that  said  several  parties  were  admitted  by 
grace  especiaL  It  further  appeared  that  search  had 
been  made  for  the  corporate  book  containing  the  re- 
cord of  the  proceedings  of  the  corporation  of  Tralee, 
and  that  same  could  not  be  found.  It  farther  ap- 
peared that  the  said  several  parties  continue  to  reside, 
and  now  reside,  within  seven  statute  miles  of  the  usual 
polling  place  of  said  borough,  and  that  they  had  been 
duly  registered  from  seven  years  to  seven  years,  as 
Qtitled  to  vote  for  a  member  of  Pariiament  for  said 


borough,  under  the  Act  of  the  2  &  3  Wm.  4,  c  88, 
and  that  on  each  occasion  of  such  registration  they 
respectively  swore  to  residence  within  seven  sutnte 
miles  of  the  usual  polling  plaoe  of  said  borough ;  and 
it  also  was  proved  that  they  have  been  likewise  duly 
registered  under  the  Act  of  the  13  &  14  Vicu,  c.  69, 
and  that  their  names  are  on  the  current  register  of 
voters  of  said  borough.  J  held  such  evidence  to  be 
sufficient,  and  I  declined  to  expunge  the  said  several 
names  of  Thomas  Blennerhassett,  George  Gun,  and 
Pierce  Chute,  and  retained  same  upon  the  list  of  voters 
for  the  said  borough  of  Tralee.  If  I  was  right  in  so 
deciding,  the  names  of  the  said  Thomas  Blennerhassett, 
George  Gun,  and  Pierce  Chute,  are  to  remain  on  the  list 
of  voters  fbr  the  said  borough  of  Tralee;  but  if  I  was 
wrong  in  so  deciding,  the  said  three  names  are  to  be 
expunged  from  the  list  of  voters. 

Copt  Evtrt  on  tbb  Boll. 
Be  it  remembered  that  George  Gun,  Esq.,  of  Spring 
Hill,  being  elected  a  free  burgess  of  the  borough  on 
the  6th  June,  1835,  he  this  day  took  the  oath,  and 
rv'peated  and  subscribed  the  declaration  parsoaot  to 
the  Act  of  Parliament. 

(Signed)  Gsoaai  Gov. 

Tra]e^  Jnne6,  1836. 

Copt  CntTmcATK  or  Amussioir. 
George  Gun,  Esq.,  of  Plover  Hill,  in  the  County  of 
Kerry,  is  this  day  admitted  avfreiemau  of  the  corpora- 
tion of  Tralee  by  grace  especial,  having  been  duly 
elected  a  member  of  said  corporation. 
Dated  this  6th  day  of  June,  1835. 

(Signed)    John  Wcbkxs,  Town  Cleik. 

Copt  on  thb  Boll. 
Be  it  remembered  that  Thomas  Blennerhassett,  Eai^ 
of  Shannavalla,  being  elected  a  free  burgess  of  tlia 
borough  on  the  6th  of  June,  1835,  he  this  day  took 
the  oath,  and  repeated  and  subscribed  the  declaration 
pursuant  to  the  Act  of  Parliament. 

(^gned)        Thomas  Blbmnxbb/^srt. 
June  6,  1835. 

CoFT  CiBTincATB  OF  Axxmssioir. 

Thomas  Blennerhassett,  Esq.,  of  Shannavalla,  m 

the  County  of  Kerry  is  this  day  admitted  a  fireeman 

of  the  corporation  of  Tralee  by  grace  especial,  having 

been  duly  elected  a  member  of  the  smd  corporation. 

Dated  this  6lh  day  of  June,  1835. 

(Signed)    John  Wnus,  Town  Geric 

Copt  on  thx  Boll. 
Be  It  remembered  that  Pierce.  Chute,  jun.,  Esq., 
of  Tralee,  bemg  elected  a  free  burgess  of  the  borough 
on  the  24th  of  June,  1836,  he  this  day  took  tho 
oath,  repeated  and  subscribed  the  declaration  porsa- 
ant  to  the  Act  of  Parliament. 

(Signed)        Piebcb  Chotb,  Jok. 

Copt  Cebtificatb  op  Admission. 
Pierce  Chute,  jun.,  Esq.,  of  Tralee,  in  the  Coantj 
of  Keny,  is  this  day  admitted  a  freeman  of  the  eorpo- 
ration  of  Tralee,  by  grace  espedal,  having  been  dnl/ 
elected  a  member  of  the  said  corporation. 
Dated  this  24th  day  of  June,  1835. 

(Signed)    John  Wiiub,  Town  Clerk. 
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T/ieSf'tcUor-OemralfLaoaoa),  Sarjsant Sullivan^ 
ind  XtUgan^  for  the  appellant — These  names  ought 
to  be  expoDged.  ** Freemen*'  and  ** Burgesses ** 
mean  the  same  thing. — Johnson's  Dictionaiy,  nib. 
roc;  Madoz,  Firma  BargL  The  Reform  Act  does 
not  preserre  existing  rights  in  boroughs^  If  it  pre- 
served bargesses  it  mnst  have  preserved  them  as  free- 
meo.  The  word  **  burgess  *'  does  not  occur  in  st  13 
&  14  Vict,  c.  69.  Sched.  B.  Nos.  2  and  3.  of  the 
13  &  14  Vict,,  c.  69*  are  important.  So  also  ss.  9 
And  13  of  the  Reform  Act,  and  Sched.  C,  Nos.  2  db 
9.—Wiaiam8  v.  Evans  (8  T.  R.  246);  Crovcher  v. 
Brown  [2  M.  &  Gr.);  OcUe  v.  ChtM  (4  M.  &  Gr.); 
M^Keon  v.  Bradjord  (7  Ir.  Jur.  N.S,  179);  HowkU 
T.  ToiUfiham  (8  Ir.  Jur.  N,S.  41 1). 

Charles  Andrews^  Q.G.,  and  Kaye^  for  the  respon- 
dentSL — ^These  burgesses  were  not  dlsfranchbed  by  the 
Reform  Act  The  old  occupation  franchise  was  the 
only  one  abolished.  21  G.  2,  c  10  (Hods,  on  Elec- 
tioas,  p.  66)  shews  that  burgesses  are  distinct  from 
freemen.  Mofffnevx*s .  case  (  Ale.  Reg.  Cas.  1 9 1 )  id 
decisive  apon  the  question  in  this  case.  That  was 
the  decistou  of  the  twelve  judges  of  Ireland. — Rex  v. 
Ptmfonby  (Bro.  P.  C.  287);  Oknn&n's  case  (Ale. 
61);  St.  2  &  3  \V.  4,  c.  88,  ss.  7,  8,  9>  13,  55. 


decided  bj  the  tweWe  twelve  judges  in  Molyneux's 
case  (Ale.  Reg.  Cas.  191  )>  and  followed  in  TcUenham^s 
case  (2  Ir.  0.  L.  Rep.  572). 


Jan.  12,  1865.— Hates,  J.,  delivered  the  judg- 
ment of  the  majority  of  the  Court.     He  said  that  the 
Court  had  already  held  that  non-resident  burgesses 
coold  not  vote,  and  in  his  opinion  resident  burgesses 
were  not  'in  any  better  position.      Section  7  of  the 
Refonn  Ad  had  introduced  a  new  class  of  voters, 
namely,  the  £  1 0  householders.  The  next  two  sections 
inirodiiced  restrictions.      Section  8  dealt  with  the 
emaU  frediold  franchise,  prohibiting  its  being  acquired 
for  the  future,  and  restricting  it  where  acquired  since 
Martb,  1831.     Section  9  enacted  that  all  freemen 
and  persons  who  by  reason  of  any  corporate  or  other 
right  were  then  entitled  to  vote  at  borough  elections, 
and  all  persons  who  by  reason  of  birth,  marriage,  or 
aorice,  or  any  statute  then  in  force,  shotfld  be  at  any 
time  thA^after  admitted- to  their  freedom  should  enjoy 
thor  right  of  voting  unaffected  by  the  Act,  bat  so  long 
only  as  they  resided  within  seven  miles  of  the  borough. 
With  respect  to  those  who  should  become  honorary 
freemen  after  the  1st  March,  1831,  they  were  under 
all   drcamstances  deprived  of  the  franchise     His 
Lordship  was  disposed  to  think  that  for  the  true  in- 
terpretation of  the  statute,  ^*  burgesses  "  should  not 
be  considered  as  exactly  equivalent  to  '*  freemen,"  but 
as  persons  who,  by  reason  of  a  corporate  right,  were 
entitled  to  vote  at  the  time  of  the  passing  of  the  Act, 
and  woold  have  continued  so  if  it  had  not  passed 
The  IStfa  section  enacted  that  no  person  should  be 
entitled  to  vote  at  any  future  election  <*  unless  such 
person  shall  have  been  qualified  as  aforesaid  and  duly 
T^stered.**    The  negative  words  disfranchised  all 
those  whose  rights  were  not  specially  saved  by  the  9th 
sect,  and  he  was,  therefore,  of  opinion  that  burgesses 
teted  and  admitted  after  the   Reform  Act,  even 
though  resident  within  the  seven  miles,  did  not  thereby 
aapire  a  right  to  vote. 

FrrroniiTS  B.,  dissented,  not  feeling  htmielf  to 
be  at  fiberty  to  deddo  In  opposition  to  what  had  keen 


Court  of  Stp^eal  in  Cftmttvjst. 

CB«port«d  by  OUver  J.  Bwke,  Eeq*.  Buriflttr-At-Lftw.l 

Befors  tub  Lord  CuANqpLuoR  and  thx  Lord  Jxjsnam 
OF  Appsal. 

Dolphin  t;.  Atlward— Jfoy  10. 

Practtce^EnrolUng  Decree. 

Alihough  a  decree  he  made  by  the  Court  of  Appeal 
in  Chancery^  the  application  to  enrol  same  must 
be  made  to  the  Court  of  Chancery. 

This  was  an  application  to  the  Court  of  Appeal  in 
Chancery  for  an  order  to  enrol  a  decree  made  by  the 
same  Court  on  the  11th  May,  1863. 

Lawless,  QC.  (with  Hyacinth  Plunkei\  were  in 
support  of  the  motion. 

The  AUorney-Oeneral  (with  him  0^ Flaherty)^ 
contra.  This  application  is  erroneous,  it  should  have 
been  made  to  the  Lord  Chancellor  sitting  in  the  Court 
of  Chancery. 

The  Lord  Chancellor — I  am  continually  in  the 
habit  of  signing  orders  like  this  sent  to  me  from  the 
Court  of  Appeal  in  Chancery.  This  application, 
without  doubt,  ought  to  be  made  to  the  Court  of 
Chanceiy.    Refuse  the  motion  with  costs* 


Ik  the  ICATTER  OP  THE  ESTATE  OP  JaMES  BrACKEN,  AND 
OTHERS,  OWNERS  ;»-W.ElLAH  AND  OTHERS,  TRUSTEES 

OF  THE  Second  Equtfable  Permanent  BaiLDiNa 
SoGiETT,  PEnnoNERS — April  27. 

SoUcHor  and  dient. 

A  dieiit  may^  at  any  time  during  the  progress  of  a 
suit  in  the  Landed  Estates  Courts  change  his  soli' 
dtorp  Judge  Dobbs  having  decided  otherwise. 

This  case  came  before  the  Court  on  appeal  from  an 
order  of  Judge  Dobbs.  The  appeal  stated  that  the 
appellants  on  the  6th  of  April,  1864,  presented  a 
petition  in  the  Landed  Estates  Court,  Ireland,  for 
sale  of  the  premises  mentioned  therein,  on  foot  of  a 
mortgage  granted  to  said  trustees  by  one  Mary 
Bracken,  dated  1st  October,  1862.  That  Messrs. 
Lawless  and  White,  of  the  city  of  Dublin,  then  the 
Irish  solicitors  of  said  appellants,  filed  said  petition, 
as  solicitors  for  said  societyi  and  that  they  con- 
ducted the  proceediugs  thereon  np  to  the  20th  of 
December.  That  the  society  wbhing^to  change  their 
soUoitori,  entered  a  resolatioa  on  the  minutes  as  fol- 
lows: *'The  chairman,  Mr.  John  Price,  and  Mr. 
Bracken,  having  reported  the  result  of  their  inquiries 
in  Dnb)iu,  as  to  the  position  of  the  looiety,  with  the 
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variona  mortgagors,  and  its  secartties,  it  is  now  re- 
solved that  Mr.  James  Dillon  Meldon,  be  instmcted 
to  act  as  the  solicitor  of  the  society,  and  take  upon 
himself  the  carriage  of  all  the  proceedings  now  pend- 
ing; and  that  he  be  instmcted  farther  to  request 
Messrs.  Lawless  and  White  to  hand  over  to  him  all 
deeds  and  docnments  in  connection  with  the  varions 
securities,  as  well  as  all  other  papers  in  any  way 
relating  thereto  " — signed  bj  the  chairman,  two 
Cmstees,  and  bj  the  secretaiy.  This  resolntion  was 
eommnnicated  to  Messrs.  Lawless  and  White,  bat 
thej  declined  to  comply  with  the  terms  thereof  as  to 
handing  over  such  secorities  and  other  papers.  Upon 
such  refusal  the  present  tnvtees  caused  a  motion  to 
be  made  in  this  matter  before  Judge  Dobbs,  one  of 
the  learned  judges  of  the  Landed  States  Court,  that 
they  should  be  at  liberty  to  change  Messrs.  Lawless 
and  White  as  their  solicitors,  and  that  the  carriage  of 
the  proceedings  in  the  matter  of  said  estate  should  be 
transferred  to  said  James  Dillon  Meldon,  the  then 
solicitor  of  appellants.  Messrs.  Lawless  and  White 
appeared  by  counsel  and  opposed  said  motion  and  his 
brdship  by  an  order  dated  21st  July,  1865,  refused 
aaid  motion  with  costs,  and  from  this  order  the  present 
Appeal  is  taken. 

WiUiam  Smithy  in  support  of  that  appeal ^The 

Drder  of  Judge  Dobbs  was  without  precedent,  such 
a  doctrine  is  nnkown  that  a  petitioner  may  not,  at 
any  time  he  pleases  change  his  solicitor.  It  is  absurd 
to  say  that  we  must  employ  a  solicitor  with  whom  we 
have  disagreed.  If  Judge  Dobbs's  order  ha  allowed  to 
stand  we  shall  be  compelled  to  have  two  solicitors,  one 
of  our  own  chosing  to  watch  the  other  of  Judge 
Dobbs's. 

Bichey  in  support  of  the  order  of  the  Court  below. 
The  order  of  Judge  Dobbs  was  perfectly  correct.  It 
is  in  conformity  with  the  practice  of  the  Court,  After 
the  absolute  order  has  been  made  in  the  matter  of  an 
incumbrancer's  petition  for  sale  in  the  Landed  EsUtes 
Court,  the  solicitor  for  the  petitioner  then  becomes  a 
solicitor  having  the  carriage  of  the  proceedings  which 
he  is  bound  to  conduct  for  the  benefit  of  all  parties) 
having  any  interest  in  the  estate. 

TbxLord  Chancellor — We  are  perfectly  clear  that 
the  solicitor  was  agent  of  the  party  who  retained  him, 
and  that  solicitor  was  appointed  on  a  retuner  to  an 
<^ce  of  trust.  Beyond  a  shadow  of  a  doubt,  it  was 
open  to  the  client  to  change  his  solicitor,  and  to 
dismiss  his  agent  whenever  he  pleased.  The  order  is 
plainly  contrary  to  law. 

Ordtr  nverad. 


Holto  Court. 

CR«ported  by  OUver  J.  Baxkc,  EM|.,BaRlttor.«t:Law3 

Thoepx  V.  Bbowns. — AprU  20. 

JudgmM  Mortgage  AcU,  13  ^  14  VieL,  c.  29,  «.  6 
_21  it  22  Tkt.,  c.  106,8.  l^Plaee  ofuMk. 

In  an  affidatniJUed  under  the  provisions  of  the  6th 
seeUon  of  the  13  jr  H  Fu*.,  c.  29, /or  the  purpose 


of  converting  a  judgment  into  a  mortgage,  a  de- 
scription of  the  defefidants  last  known  plaee  of 
abode  as  *' formerly  of  BaUina  Park,  in  the  County 
of  Wexford,  and  now  in  the  dty  of  Dublin,^* 
Held  insufficient,  the  Master  of  the  Rolls,  however, 
disapproving  of  the  decision  in  FiUsgerald*s  Estate 
(11  /r.  CL  278),  which  constrained  his  Honor  so 
to  hold. 

This  was  an  appUcation  to  the  Master  of  the  BoUs 
by  way  of  appeal  that  the  order  made  by  Master  Fita- 
gibbon  bearing  date  the  3rd  day  of  December,  1864, 
and  signed  the  2dth  Jan.  1865,  may  be  varied,  so  far 
as  same  declares  that  the  judgment  obtained  by  the  pe- 
titioner on  the  18th  Dec  1850,  in,  or,  as  of  Michaelmas 
Term  in  that  year,  in  the  Court  of  Exchequer  as 
against  George  Humphreys  Brown,  formerly  of  Bal- 
lina  Park,  in  the  county  of  Wexford,  £^.,  in  the 
sum  of  £4,400  sterling,  besides  £10  lis.  lOd.  for 
costs,  has  not  been  duly  registered  as  a  statutable 
mortgage  in  the  Office  of  Registry  of  Deeds  in 
Ireland,  in  pursuance  of  the  statute  for  registering 
judgments,  as  affecting  the  lands  of  Craighmore,  io 
the  barony  of  Scarawash,  in  the  County  Wexford, 
and  that  sud  judgment  is  not  a  charge  upon  said 
lands,  may  be  reversed,  and  that  it  may  be  declared 
that  the  judgment  obtained  by  the  petitioner  on 
the  said  16th  of  December,  1850,  for  the  said  sam 
of  £4,400,  besides  £10  Is.  lOd.  has  been  duly 
registered  as  a  statutable  mortgage  in  the  office  for 
the  registry  of  deeds  in  Ireland,  in  pursuavce  of  the 
nULtnte  for  Registry  of  Judgments  as  affecting  said 
lands  of  Craighmoi^e,  otherwbe  Craighmon,  and  that 
this  said  judgment  is  a  charge  upon  said  landa. 
The  Master  decided  that  the  affidavit  to  register  the 
judgment  as  a  mortgage  was  defective,  on  the  ground 
that  the  residence  of  the  defendant  was  not  stated  in  the 
affidavit  in  manner  required  by  the  13  &  14  Vict.  c.  29. 
The  following  is  the  affidavit:  '*  That  he,  this  depo- 
nent, by  name  and  description  of  Daniel  Thorpe  Qf 
No.  39,  Kildare-street,  Dublin,  attorney-at-law,  did 
on  the  18th  day  of  December,  in  the  year  of  oar 
Lord*  1850,  obtun  a  judgment  in  her  Majesty's 
Court  of  Exchequer  in  Ireland,  against  the  defendant 
in  this  cause,  by  the  name  and  description  of*  George 
Humphreys  Brown,  formerly  of  Ballina  Park,  in  the 
county  of  Wexford  and  now  in  the  dty  of  Dnblin, 
Esq.,'  for  the  sum  of  £4,400  sterling,  besides  iSlO 
Is.  lOd.  for  costs,  as  by  the  records  of  the  said  Court 
may  appear.  This  deponent  further  saith  that  to  the 
best  of  his  knowledge,  information,  and  belief  the 
sidd  defendant  in  this  suit  is,  at  the  time  of  swearing 
this  affidavit,  seiaed  and  possessed  of,  or  has  disposing 
power,  whic^  he  may,  without  the  assent  of  anj 
other  persons,  exeroise  for  his  own  benefit  over  certain 
lands  and  hereditaments,  and  premises  hereinafter 
mentioned,  that  is  to  say,  all  that  and  those,  that  part 
of  the  town  and  land  of  Gnugmore,  as  fonuerly  in 
the  possession  of  William  Booker  and  afterwarda  in  the 
possession  of  John  Brownrigg,  or  hb  under-tenants, 
being  part  of  the  Lordship  of  Clehamon,  containing 
400  acres,  or  thereabouts,  being  two-thirds  of  the  lands 
and  premises  demised,  for  lives  renewable  for  ever,  by 
a  certain,  indenture,  bearing  date  the  12th  day  of 
January,  1793,  situate  m  the  barony  of  Bcarawalab, 
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parish  of  Eilnuh  aod  coanty  of  Wexford<  deponent 
fiirther  aaith  that  said  jodgment  is  still  in  fall  fbroe» 
and  Tirtoe,  and  effect  in  law,"  &c^  dated  7th  Jannarj, 
186  K    The  Petition  of  Appeal  then  stated  that  this 
affidaYit  was  duly  registered  as  a  statutable  mortgage, 
m  the  office  of  registering  deeds,  conveyances,  and  wills 
in  Ireland,  by  depositing  in  such  office  an  office  copy 
of  s»d  affidayit,  on  the  8th  January,  1851,  affecting 
Che  said  lands  and  hereditaments,  that  cm  the  1st 
Jnly»  1859,  petitioner  filed  a  further  affidavit  in  the 
said  Coort  of  Exchequer,  as  supplemental  to  said 
former  affidavit  (to  remedy  the  informality,  if  any), 
therein,  aa  required  by  the  Act  parsed  in  the  21  st  and 
22iid  Victn  ch,  105,  which  affidavit  was  also  duly 
registered  as  a  statutable  mortgage  iu  like  manner  aa 
the  fonner,  and  which  affidavit  is  in  the  terms  following : 
''  That  deponent,  on  the  1 8th  day  of  December,  1 850, 
obtuoed  a  judgment  in  the  Court  of  Exchequer 
against  Geoi^  H*  Brown,  the  defendant  in  this  sult» 
for  the  sun  of  £10  Is.  lOd.  for  costs,  and  deponent 
saith  that  on  the  7th  of  January,  1851,  he  made  an 
affidavit  of  the  obtaining  said  judgment,   for  the 
porposs  of  having  the  same  registered  pursuant  to  the 
statute,  as  a  mortgage,  to  affect  the  town  aod  lands  of 
Graigmore,  in  the  said  affidavit  stated  to  be  in  the 
barony  of  Scarawalsh,  parish  of  Kilrush  and  county 
of  Wexford,  and  that  he  caused  said  affidavit  to  be  duly 
filed  in  this  honourabe  Court  on  the  7th  July,  1851. 
DqK>iieat  saith,  he  makes  this  affidavit  as  supplemental 
to  said  former  affidavit  to  remedy  the  luformality, 
(if  aaj  therein),  as  required  by  the  21st  and  22nd 
Vki^  eh*  105.    Deponent  saith,  that  said  judgment 
was  obtained  by  deponent  on  tho  18th  December, 
1851,   in    her   Majesty's   Court   of    Exchequer  lor 
£4,400  steriing,  besides  £10  Is.  lOd.  for  costs,  in  a 
case  then  dependingjdntitled '  Samuel  Thorpe,  of  Kildaro- 
street,  Dublin,  attorney- at- Uw,  plaintiff,  George  Hum- 
phiejs  Brown,  formerly  of  Ballina  Park,  connty  of 
Wexford,  and  now  of  the  city  of  Dublin,  Esq.,  defen- 
dant*'   Deponent  saith  his  name  is  Daniel  Thorpe, 
and  he  is  the  plaintiff  who  obtained  said  judgment, 
and  that  said  judgment  is  still  in  full  force,  virtue, 
and  effect,  in  law  unreversed  ftud  unsatisfied,  and  that 
the  deponent,  at  the  time  of  obtaining  the  said  judg- 
menty  was,  and  still  is,  a  solicitor  and  attomey-at- 
law,  and  that  his  pUce  of  abode  was,  and  still  is,  at 
No.  39»  Odare-street,  in  the  coauty  of  the  city  of 
Dublin.     And  deponent  saith,  that  the  person  whose 
estate^id  intended  to  bo  effected  by  the  registration 
of  said  affidavit  is  George  Humphreys  Brown,  aad 
that  the  said  George  Humphreys  Brown  then  was, 
aad  now  is»  without  trade  or  profession,  and  that  his 
usnal  and  proper  title  is  and  was  esquire,  that  his 
usual  place  of  abode  shortly  previous  to  the  obiaining 
of  said  judgment,  and  the  sweariug  of  said  affidavit 
bj  deponent,  was  at  Ballina  Park,  in  the  county  of 
Wexford^  and  that  the  Four  Courts  Mai-shalsea,  Dublin, 
vas  his  phioe  of  abode  at  the  time  of  obtaining  said 
jodgment  and  swearing  said  affidavit  by  deponent,  and 
is  now  his  place  of  abode,  last  known  to  deponent, 
iwom,"  &c 

AvKxsrsr.Q.Cand  BuU,Q.C.  appeared  for  the  appel- 
lint — Master  Fitzgibbon  was  wrong  in  the  coucludion 
he  came  to.    The  requirements  of  the  Act  of  Parlia 
were  complied  with,  the  residence  boiug  suffi 


ciently  disclosed  on  the  face  of  the  first  affidavit  to  fix 
the  identity  of  the  person  whose  estate  was  to  be 
bound  by  the  registration  of  the  affidavit.  By  the 
supplemental  affidavit  the  defendant's  reudence  u  po- 
sitively sworn  to— no  mistake  about  it  The  later 
decisions  on  the  Bills  of  Sales  Act,  and  on  the  Judg- 
ment Mortgage  Act,  give  a  freer  and  more  equitable 
scope  to  the  Act  than  those  of  an  early  date. — WoU 
9ehyv.  Worthmgtan  (14  Ir.  Gh.  36^);  Hew§r  r. 
Cox  {30  L.  J-,  N.  S.,  73,  98.) 

Warret^,  Qi€.,  and  Henry  FitzgMan  for  the  re> 
spondents- — ^There  are  two  affidavits  here  for  the 
Court  to  consider.  The  first  affidavit  is  deariy  de- 
fective, inasmuch  as  there  is  no  positive  averment  of 
the  defendant's  residence  contained  therein.  The  only 
thing  in  that  affidavit  at  all  touching  residence^  was, 
thst  the  deponent  obtained  a  judgment  against  the 
defendant  '*  by  the  name  and  description  of  George 
Humphreys  Browne,  formerly  of  Ballina  Park,  in  the 
County  of  Wexford,  and  now  in  the  city  of  Dublin, 
esquire."  It  is  perfectly  true  that  the  supplementid 
affidavit  does  positively  aver  the  residence  of  the  de» 
fendant  to  be  at  the  Four  Courts  Marshalsea.— ^ 
Had  the  first  affidavit  been  as  specific  and  clear  as  the 
second,  no  question  could  have  been  raised;  but  the 
first  affidavit  does  not,  by  way  of  recital  even»  die* 
close  the  residence  to  be  at  the  Four  Courts  Marshall 
sea,  and  that  being  so,  the  supplemental  affidavit  can- 
not aid  the  first,  fi>r  there  is  no  power  whatever  given 
by  the  21  db  22  Vict.,  c.  105,  to  make  any  averment 
therein  that  is  not  recited  in  the  first  affidavit  which 
the  suppementai  affidavit  was  to  cure.  The  preamble 
of  that  Act  recites  that  under  the  former  Act,  13  & 
14  Vict,  c  29,  a  form  of  affidavit  had  been  adopted 
in  which  among  others  the  last  known  place  of 
abode,  and  the  title,  trade,  or  profession  of  the  pUin- 
tiff,  and  of  the  defendant,  or  the  person  whose  estate 
is  intended  to  be  effected  by  the  registration  of  such 
affidavit  appears  to  have  been  stated,  recited,  or 
referred  to  on  the  face  of  such  affidavit  without  being 
covered  with  a  verification  on  oath.  The  first  section 
then  empowers  the  creditor  to  verify  on  oath  such 
facts  as  have  been  recited  in  the  original  affidavit.. 
But  there  has  been  no  recital  here,  and  therefore  no- 
power  to  introduce  an  averment  of  facts  not  before 
recited.  This  case  is  ruled  by  In  re  FiUgeraUVe 
estaU  (1 1  Ir.  Chan.  R.,  27B).  In  Fonblanque  v.  Lee, 
(7  Ir.  C.  L.  H.,  520),  it  was  held  that  where  upon 
the  registration  of  a  bill  of  sale,  the  affidavit  required 
by  the  tiiU  of  Sales  Act  (17  <&  18  Vict,  c  55)  omit- 
ted the  description  of  the  residence  and  occupat'ou  of 
one  of  the  attesting  witnesses  to  the  bill  of  sale,  the 
bill  of  sale  was,  by  reason  of  such  omissiim,  rendered 
void  as  agamst  an  execution  creditor. 

Thb  Master  or  the  Rolls. — This  case  come  li^efbre 
the  Court  on  appeal  firom  an  order  made  by  Master 
Fitagibbon,  whereby  the  master  deoUred  that  a  judg- 
ment obtaued  by  the  petitioner  on  the  18th  of 
December,  1850,  against  George  Humphreys  Bro«rn« 
formerly  of  Ballina  Park,  in  the  county  of  Wex- 
ford, for  the  sum  of  £4,400,  besides  £10  10s. 
lOd.  for  costs  had  not  been  doly  registered  as  a  sta- 
tutable mortgage,  in  pursuance  ot  the  statute  for 
registering  judgmeiits  as  mortgages  against  the 
linds  of  Ciaigmore,   otherwise    Uraigmon,   m  the 


VftriooB  mor 
solred  tbaf 
tOBctast 
himself  tY 

Messrs. 
deeds  f 


00^.i 


f^S^^^^^^^^im  this  Court,  and  I  mo^ 

**  ^  rSflr»  ^  'SlSJr/^flS^  BDwilliDglj.    I  am  boand  by  the  judg- 
^!Z^^^jSLi^'^ isai^^^^  ^^^  ^^  ^^^  '^^  Chancery,  and  I 


'^'If^' 


rtkti 
tna' 

ewr 

th> 

bt 


'LSS  **  **f  ^Stttt'^-^J^^D^^II^^f  ♦'•e  Lord  Ohaocellor  or  the  Lord  Jnsti 
iSr!?^*!£i'w««'*^i!-X«'-  ^^'^!S  AfP"^  "  delivered  in  that  case.— According  to 


ofHr.  ^ 


«^J*^>*f  y^fc«r.- «*'^  105.  tbe  p«- 


mfae* 


^t0B,  *^'7<irrj5rt4 14th  Vict, 


rar«0^ 


ogtii  the  seicea  or  pos- 


•r^^^ 


p«'5;^da*?^Pf'^,i,„er  directed  by  the  said 


•^,^io«»'  l"^.itf JaTfti OTiitted  to  verify 


ch.  29,  and  it  was 


^  *•!  «  of  the  sttpp'^mental  jadgment  Act, 

^      ^^^   ^^gh  "^     105  ••provided  that  in  every  supple- 

i^tm^^^  ^»^..%h6  deacription  and  residence,  or  last 

^y  ^     ^ mS^^\{  abode  of  defendant,  or  defendants,  as 

q\  J^^^   f>^^  or  a^*^''&  should  bo  stated,  and  snch 

^jT^r^^-^^^^umW  be  deemed  and  Uken  as  if  the  descrip- 

^P^     ^^*  bode  of  the  defendant,  or  defendants,  had 

i^^'^^^^-ded  in  ^®  original  affidavit  to  which  snch  new 

^If^  *^^^*|i»^  ^  anpplemental,  and  to  cause  an  office 

1^0  ^%^   ^cb  sapplemental  affidavit  to  be  attached  to 

^dj  af^of  ^^^  origical  affidavit  so  previously  depo- 


^^^c^l^^i-efe**"**^  ^  ^^^  **™®  judgment,  decree,  order, 
«V*ed  '***   t^hich  the  officer  of  the  registry  is  hereby 
or  ^riU^  •"^  directed  to  do  on  being  paid  the  like 
»n«^^^  stamp  duty  as  are  payable  on  the  registration 
ft^  ^a^davit  under  the  said  recited  Art,  and  such  sup- 
**\^ental  affidavit  when  so  n^gistered,  shall  have  the 
fike  operation  and  effect  as  if  the  facts  so  verified  by 
0ame  bad  been  verified  upon  oath  in  such  original  affi- 
aavit  filed  in  respect  of  the  same  judgment."     The 
petitioner  has  made   a  supplemental   affidavit,   and 
lO  that  affidavit  he  has  expressly  stated  the  re:ji- 
dence  of  tho  defendant  Brown,  to  be  at  the  Four 
OonrM  Marshalsea,  in  the  city  of  Dublin,  and  that 
bis  own  address  was  at  No.  3'J,  Kildare -street,  Dublin. 
We  have  here  plainly  stated  the  residence  of  both 
plaintiff  and  defendant,  yet,  nevertheless,  Master  Fifz- 
gibbon  has  decided  that  this  affidavit  did  not  comply 
with  the  requirements  of  the  above-mentioned  statnte. 
The  order  Master  Fitsgibbon  has  made,  it  is  true,  ac- 
cords with  that  made  in  FUzgeraUPs  estate  (1 1  Ir.  Ch. 
278.  6  It.  Jar.,  N.  a,  204).    There  the  Conrt  made 
a  decision  that  the  registration  was  defective  on  the 
ground  that  the  kst  known  place  of  abode  of  the 
person  whose  esUte  was  intended  to  be  effected  was 
vaguely  stated*      In  that  case  the  plaintiff,  after 
suting  where  the  lands  that  were  to  be  affected  by 
the  affidavit  lay,  the  amount  of  the  judgments,  &c.» 
proceeded  to  sUte  the  place  of  abode  of  the  defendant 
Fitagerald,  **  was  formerly  of  the  town  of  Gklway,  but 
now  of  the  county  of  Dublin."     I  regret  to  say  that 


"JJgJ^/infc  J^/^'ji/ 1  do  not  concur  with  the  opinion  arrived  at 

their 

!jiM^^  '^'io  b^lj^dgm^^  *^®  object  of  the  Act  would  be  to  give  the 
Of     ..^^  held  fo,   1^^^^  p,j^^  ^^  ^jj^^  ^f  ^^^  defendant. — I  am  c'cariy 

of  opinion  that  i's  object  was  to  identify  the  person 
against  whom  the  judgment  was  obtained,  and  if  ysu 
identify  the  person  you  comply  with  the  spirit  of  that 
statute.   Here,  Ihen,   identity  is  beyond  all  doubt. 
Suppose  that  the  affidavit  stated  that  a  judgment  waa 
had  against  Lord  Clancarty,  of  the  county  of  Galway, 
or  against  the  Duke  of  Leinster,  of  Carton,  or  David 
Latouche,  of  Dublin,  or  even  against  Lord  Pidmerston, 
conld  any  person  say  that  those  affidavits  were  de- 
fective! when  the  identity  of  those  against  whom  jndg* 
meat  was  obtained  is  beyond  all  doubt.     I  find,  then, 
that  it  ia  ntteriy  impossible  to  reconcile  the  decision 
of  the  Court  of  Appeal  in  Chancery  in  Be  Fitzgerald's 
estate  with  common  sense.     In  his  judgment  in  thaa 
case  the  Lord  Chancellor  is  reported  to  have  said, 
*'  There  have  been  sevrral  decisions  as  to  the  certainty 
or  vagueness  of  the  place  of  abode  assigned,  from 
which  it  appears  that  stating  a  party  to  be  *  of  Loo- 
don,'  or  *  of  Westminster '  is  insufficient,  having  rei^ard 
to  the  great  extent  of  these  respective  places,  but 
there  can  be  no  doubt  that  stating  him  to  be  *of  Bir- 
mingham '  or  *  of  Colton  in-le-Moore '  is  sufficient.     I 
am  quite  cloar  that  now  '  of  the  County  of  Dublin  *  ia 
not  a  sufficient  description  of  a  party's  place  of  abode. 
It  is  quite  too  vagne,  and  as  the  entire  averment  shews 
that  the  town  of  Galway  was  not  his  last  place  of 
abode,  it  follows  that  the  affidavit  waa  defective  in 
this  respect"     In  the  case  before  me  the  description 
of  the  defendant's  last  known  place  of  abode  was  **  for- 
merly of  Ballina  Park,  in  the  Co.  of  Wexford,  and  now 
of  the  City  of  Dublin,"  the  affidavit  having  sUted  where 
the  lands  that  were  to  be  effected  lay.    I  have  not 
a  doubt  on  my  mind  that  this  affidavit  is  in  tde  spirit 
of  the  Act,    Hewer  v.  Cox  (30  L.  J.,  N.  S.,  Q.R, 
73)  is  an  iroporUnt  case.    The  Bill  of  Sales  Act,  1 7 
and  18  Vict.,  c  36,  s.  1,  requires  the  "  description  of 
the  residence  and  occupation  of  the  persoa  making  or 
giving,  and  of  the  attesting  witness  to  the  bill  of  sale." 
In  tliat  case  William  Godson  and  John  Hogben  exe- 
cuted a  bill  of  sale  on  the  13th  of  Febrnaiy,  1859. 
At  the  time  of  filing  the  affidavit  the  former  resided 
at  No.  2  Holly  Cottages,  Wellington-place,  Stoke- 
Newington,  in  the  CiOunty  of  Middlesex,  and  both 
carried  on  business  in  partnership,  as  printers,  in 
Newstreet,  Blackfriars,  in  the  city  of  London,  and  not 
elsewhere,  but  did  not  sleep  there.     In  the  bill  of  salo 
and  copy,  and  also  in  the  affidavits,  the  said  William 
Godson  and  John  Hogben  were  described  as  residing 
at  New-street,  Blackfriars,  in  the  County  of  Middle* 
sex.    Two  objections  were  raised  to  this  affidavit — 
first,  that  the  residence  of  the  persons  making  the  bill 
of  sale  was  not  stated  at  all  in  the  affidnvit,  as  re- 
quired by  the  statute,  but  only  the  place  of  business; 
secondly,  that  the  place  of  baf.iness  was  incorrectly 
stated,  there  actually  being  no  snch  place  as  New- 
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atreei,  Blrckfrian*  Coanty  of  Middlesex,  as  New  street, 
Bladkiruurs,  was  in  the  dtj  of  LoDdon.  The  Ooort  of 
Qaeea's  Bmicli  decided  against  both  these  objeetioos. 
Judge  Wigbtmao  pats  the  rerj  pertiDent  qoestion — 
^Coold  any  person  have  been  misled  by  the  iaacca- 
racy?*'  Now,  I  pnt  the  same  qoestion.  However, 
I  am  boand  to  rcfose  this  motion  with  costs,  acting, 
I  hare  no  hesitation  whatever  in  saying,  on  a  j«dg- 
owot  from  which  I  entirely  dissent,  acting  on  the  jadg- 
ment  oi  the  Lord  Chancellor  and  the  L^rd  Jostice  of 
Appeal,  mnch  sgiiast  my  own  will. 


Court  of  Cxt'iftqutt  C^am&rr. 

BcporUd  by  TtlanUn*  J.  Copplnger,  S*4.  Bftrrist«r*At-lAw. 

CoBAX  Letbot,  CJ^  Pmot,  G.B.,  O'Brun,  J.,  Hates, 
J^  HooBis,  B.,  DxA»r,  B.,  Fitzouulo^  J.,  and 
FnzanuLD^  fi. 

CoLTiLLB  V.  Hall.  —  Ifov.  1864;  Jan.  18,  1865. 

CcnKnani-^Ee  entry — Condition  broken. 

Tke  pUdnUff  being  possessed  of  a  term  of  yeare  m  ' 
certain  premiaee,  demised  to  the  defendant^  by  lease 
eoniaining  a  condition  of  re  entry  in  case  certain 
mtme  oj  money  ther^  covenanted  to  be  expended  in 
the  ertcHon  nf  buildings  in  the  manner  therein  pro^  i 
nded,  were  not  so  expended.  Some  months  subse-  J 
quent  io  the  execution  of  the  leasts  the  plaintijf^  : 
on  hang  informed  that  defendant  was  desirous  of 
eubUtting  certain  portions  of  the  said  demised  pre- 
flUftff  Jor  building  ground,  but  had  a  difficulty  in 
wuJdng  sufficient  marketable  Me  on  account  oJ 
the  existence  of  said  condition^  agreed  to  pro-  \ 
vide  against  thai  difficnky^  and  thereupon^  by  a  I 
writing  under  his  hand  and  seal^  and  mdornd 
upon  the  bad:  of  the  lease,  covenanted  with  respect  to 
any  person  who  should  become  tenant  for  any  por- 
tion of  the  demised  in  manner  therein  provided, 
tkat^  m  case  the  estate  of  the  les-ee  should  incur  a 
forfeiture^  much  for fekure  ^'  shall  not  in  any  manner 
whatever  ajffect  the  interest  or  interests,  or  property 
cfsuch  person^  jtx,  so  as  in  any  manner  to  deprive 
eudk  person  or  persons,  or  any  of  them,  of  the  full 
benefit  and  advantage  of  their  rtnpective  buildings 
and  holdings  upon  the  said  premises.  And  it  is 
hereby  further  covenanted  and  agreed  that,  in  case 
of  any  such  penalty  or  forfeit  are,  as  aforesaid, 
being  incurred,  and  that  any  proceedings  be  take.i 
and  rendered  effectual  on  account  thereof  by  said 
W.  C  Colville,  his  executors,  4rc>,  then  in  such  case 
Ae,  the  aaid  W,  U,  Colville^  instead  of  said  James 
H.  HiU^  his  executors,  ^.,  shall  be  entitled  to  recover 
and  receive  the  rents  to  be  payable  by  sucli  person  or 
pcrcons  so  becoming  tenant  or  tenants  to  said  premises 
in  manner  aforesaid,  and  that  such  person  or  persons 
jp  becoming  tenant  or  tenants  to  such  premises  as 
aforesaid^  AM  not  be  rendered  or  become  in  any 


manner  liable  to  pay  any  greater  sum  or  sums  tha^ 
the  yearly  ground  rent  or  rents,  to  be'reserved  and 
made  payable  respectively  to  said  James  H.  Hall* 
his  executors,  ^e.,  anything  to  the  contrary  of  these 
presents  or  any  portion  thereof  notwithstanding^' 
The  lessee  having  Jailed  to  perform  Hie  said  build- 
ing covenant,  the  plaintiff  brought  an  actum  of 
ejectment  on  the  title  for  condition  broken.  Held — 
per  Deasy,  Hughes,  B.,  Fitzgercdd,  J.  {affirm- 
ing Doe  v.  Bateman,  2  B.  ^  Aid.  p.  168),  thai 
a  lesssee  for  years,  who  had  had  his  whole  interest^ 
subject  to  aright  re-entry  on  breach  of  condition^ 
might  enter  for  condition  broken^  notwithstauding 
that  he  has  no  reversion  in  him. 

(Ptr  Hayes,  J.),  that  the  receipt  ofrerU  eubsequent  to 
a  breach  by  a  receiver  appointed  by  the  Court  of 
Chancery  at  the  suit  ofUte  plaintiff,  didnotneces- 
sarily  amount  to  a  receipt  of  rent  by  the  plaintiff 
himself,  and  did  not  operate  as  a  waiver  of  the 
forfeiture. 

(Per  Curiam)  that  the  objection  now  raised,  that 
no  reentry  by  the  plaintiff  had  been  proved  at 
the  trials  not  having  been  there  made^  could  not  be 
relied  on  in  the  Court  above. 

That  the  endorsement  upon  the  lease  amounted  to  a 
release  of  the  condition  of  re  entry,  first  {per  FiU" 
gerald,  Bl,  O'Brien,  J.,  and  Pigot,  C.B.^—diS' 
sentientibus  Deasy,  B.,  Hughes^  B.^  Fitzgerald, 
J.,  and  Hayes,  J,)  on  the  ground  that  the  con 
dition  not  being  apportionable,  and  the  words  being 
sufficiently  large  and  clearly  intended  to  amount 
to  a  release  of  part,  the  apparent  interUion  of  the 
parties  that  the  release  should  be  limited  in  its  opera- 
tion should  not  be  allowed  to  control  a  well  settled 
rule  of  law  to  the  contrary.  Secondly  {per  Lefroy, 
CJ.y^That  another  con  struction  would  lead  to 
multiplicity  of  suits  and  circuity  of  action. 

{Per  Deasy^  B.,  Hughes^  B„  Fitzgerald,  J.,  and 
Hayes,  J.;  dissentientihus  Fitzgerald,  B.,  O^Bnen, 
J.J  Pigot,  C.B..  Lefroy,  C.J.)— That  the  en- 
dorsement amounted  merely  to  a  covenant  not  to 
sue,  on  the  ground  that  it  simply  purported  to 
be  such,  and  that  such  construction  would  best 
carry  out  the  object  of  the  parties. 

Qpsere^X.  Where  a  termor  purports,  in  the  pre- 
mises of  a  deed  to  convey  hie  whole  interest,  by 
words  which,  taken  alone,  would  clearly  operate  as 
an  assignment,  but  in  the  habendum  reserves  to 
himself  a  reversion  of  twenty^one  days,  shall  the 
latter  words  so  restrict  the  operation  of  the  former 
as  to  reduce  the  instrument  to  a  sub  lease  f  2.  Has 
it  become  necessary  since  the  passing  of  the  Com- 
mon  Law  Procedure  Act,  1859,  to  prove  actual 
re-entry  in  ejectment  on  Ae  forfeiture. 

Tars  was  an  appeal  from  a  decision  of  the  Goi»t 
of  Common  Pleas,  bearing  dace  the  7th  day  of  May, 
1863,  whereby  that  Court  disallowed  the  cause  shown 
against  a  conditional  onler  that  a  verdict  entered  fur 
defendant  should,  in  pur:»nanco  of  leave  reserved, 
be  changed  into  a  verdict  tor  the  plaiatiE  The  action 
was  brought  by  W.  C.  Colville  against  J.  H.  HalL  for 
the  recovery  of  certain  premises,  situated  at  the  Weaf^ 
side  of  B;ill/bough  lane,  in  the  county  of  Dabliui  aai 


170 


THE  IRISH  JURIST. 


was  tried  befof^  Chief  JoBtlce  Monahan  at  the  Nbi 
Prias  BittingB  of  Hilary  Term,  1863.  It  was  an 
ejectment  on  the  title  on  the  forfeiture  for  condition 
broken,  and  a  rerdict  was,  by  consent^  entered  for 
the  defendant,  leaye  being  resenred  that  the  yerdtct 
ehoold  be  changed  into  one  for  the  plaintiff,  if  the 
Conrt  above  sbonld  be  of  opinion  that  the  learned 
Judge  was  wrong  in  his  view  of  the  law.  The  de- 
fendant having  dulj  appeared  to  show  cause,  the 
Court,  after  a  full  hearing,  made  the  order  absolute, 
Monahan,  CJ.,  having  concurred  in  overruling  his 
former  decision.  From  that  order  the  present  appeal 
was  brought  The  facts  of  the  case  are  reported  8th 
Ir.  Jur.,  N.S.,  p.  103. 

It  may,  however,  be  shortly  stated  that  issue  being 
joined  upon  the  plaintiffs  title,  the  following  points 
were  nrged  for  the  defendant — 1st,  That  the  condi- 
tion of  re-entiy  was  void,  inasmuch  as  the  instrument 
in  which  it  was  contained,  amounted  to  an  assignment 
and  not  a  sub-lease  (the  premises  of  the  de^  pur- 
porting to  convey  the  entire  interest  of  the  grantor, 
and  cot  being  controlled  by  the  habendum,  by  which 
a  reversion  in  the  grantor,  of  twenty-one  days,  was 
purported  to  be  retained),  and  on  that  account  the 
clause  of  condition  fell  to  the  ground  there  being  no 
reversion  to  support  it.  2ndiy.  That  a  certain  endorse- 
ment, under  the  respective  seals  of  the  plaintiff  and 
defendant,  affixed  to  that  instrument  some  months 
subsequent  to  its  execution,  by  which  plaintiff  cove- 
nanted that  re-entry  for  condition  broken  should .  not 
in  any  what  whatever,  either  as  to  rent  or  otherwise, 
affect  the  interests  of  such  persons  as  should  become 
sub-tenants  under  Hall  for  any  portions  of  the  said 
demised  pi-emises  on  the  terms  therein  provided, 
amounted  to  awaiver  of  the  condition,  3rdly.  That  no 
re-entiy  to  avoid  the  estate  of  said  Hall,  had  been 
proved  at  the  trial,  and  that  since  the  Common  Law 
Procedure  Act,  1853,  it  was  necessary  to  prove  same. 
4thly.  That  the  plaintiff,  by  obtaining  a  receiver  over 
the  said  premises,  had  deprived  the  defendant  of  the 
power  of  carrying  out  the  engagements,  for  the  broach 
of  which  the  alleged  forfeiture  had  been  incurred. 
5thly.  That  the  receipt  of  rent  by  receiver,  subse- 
quent to  the  breach,  operated  as  a  waiver  of  the  for- 
feiture by  the  plaintiff. 

Walter  Bourke^  Q.C. — The  covenant  of  No- 
vember may  operate  as  a  release  though  only  pur- 
porting to  operate  as  a  covenant — Bacon^s  Abrid^. 
tit  Release,  page  634.  Conditions,  too,  are  odious 
in  the  eye  of  the  law,  and  onr  Courts  are,  therefore, 
ni%  disposed  to  lean  in  favour  of  them.  If  we  cju- 
strue  the  deed  of  November,  1856,  merely  as  a  covo- 
nant  betvreen  Colville  and  Hall,  the  subtenants  will 
be  without  any  protection  whatever,  for,  supposiiig 
the  forfeiture  to  take  place,  Hall  may  then  refuse  to 
sue  Colville  on  the  covenant,  and  the  tenants,  njt 
being  parties  thereto,  cannot  take  any  proceedings 
against  Colville  in  their  own  names,  nor  compel  Hall 
to  do  so  for  them,  and  are  thus  ntteriy  without  re- 
medy. SeeDeav.^eti^AaZ;(8T.R.p.268),  WUIUy, 
De  Coatro,  (4  C.  B.,  N.  S.,  p.  216).  Another  ground 
upon  which  it  is  submitted  that  the  verdict  should 
stand,  is,  that  re-entry  upon  the  lands  by  the  grantor 
was  necessary  to  avoid  the  estate,  and  at  the  trial  no 
entry  was  proved. 


The  entry  of  the  receiver,  also,  into  the  [ 
of  the  premises,  as  the  agent  of  the  plaintifl^  by  de- 
priving the  defendant  of  the  means  of  carrying  oot 
the  terms  of  the  lease,  has  deprived  the  pluntiff  of 
his  remedy,  and  has  operated  aa  a  bar  to  the  for- 
feiture. It  is  a  well  established  principle  of  law 
that  when  a  man  has  a  certain  duty  to  petfonn 
to  another,  and  that  other  acts  in  sneh  a  man- 
ner as  to  deprive  him  of  the  means  of  aooom* 
plishing  that  dnty,  be  shall  not  be  allowed  to 
take  advantage  of  the  deianlt  which  he  has  IdttuM 
caused.  Again,  the  receipt  of  rent  by  the  receiver,  aa 
the  agent  of  Colville,  operated  as  a  waiver  of  the  for- 
foiture.  See  Dendy  y.  NkoU  (4  C.  a,  N.  S.,  384). 
Besides,  the  true  constmction  of  the  deed  of  May, 
1856,  is  as  an  assignment  and  not  as  an  nnder  lease, 
and  the  condition  of  re-entry  b,  therefore,  bad*  See 
Coke  Littleton  on  Conditions.  That  it  is,  in  fact,  aa 
assignment,  appears  from  this,  that,  though  a  rerer- 
non  of  twenty-one  days,  is  reserved  to  the  grantor  bj 
the  habendum,  yet,  as  the  premises  purport  to  coarey 
his  whole  interest,  they  should  not  be  so  controlled  by 
the  habendum  as  to  reduce  the  actual  subject  matter 
conveyed  by  the  operative  part  The  appropriate 
office  of  the  premises  is  to  determine  the  subject 
matter  granted;  and  that  of  the  habendum,  to  mould 
it  into  different  shapes.  When,  therefore,  a  conflict 
arises  between  the  premises  and  the  habendum  as  to 
the  subject  matter  of  the  grant,  the  latter  must  give 
way  to  the  former. 

ADMahon  (with  him). — A  repugnancy  in  a  condi- 
tion affects  the  whole  estate  and  cannot  affect  a  pait 
only ;  Watkins  on  Conveyancing,  by  Merrifield,  p.  142 ; 
Coke's  Ins.,  91  &  2d7,  B.  Courts  of  law  are  not  to 
favour  conditions.  As  to  the  manner  of  the  foHeitnre^ 
see  Dendy  r .  NicoU  (4  C.  B.,  N.  S.,  380),  otherwiae  a 
man  would  recover  rents  and  mesne  rates  for  the  same 
period.  Even  acceptance  of  rent  nnder  protest, 
amonnts  to  a  waiver,  see  Croft  ▼.  LumUy  (4  £.  &  B., 
688);  Freeman  v.  Coohey  (2  Ex.  p.  663);  Cole  on 
Ejectment;  Bacon  on  Conditions,  letter  Q;  Pollock 
V.  Stacy  (9  Q.  B.p.  1033);  Dos  r.Batmm  (2  B.  & 
Aid.  p.  168);  Coke,  Inst,  vol.  2,  section  325,  p.  20 
H;  Amtiby  v.  Woodward  (6  a  &  C,  p.  619),  the 
lease  voidable  not  void  and  re-entry  necessaiy. 

Darley,  Q.C— The  instrument  of  May,  1856.  is 
not  an  assignment,  but  merely  a  sub-lease,  though 
even  if  it  were  an  assignment  that  would  not  in- 
validate the  conditions— jKar/  of  Derby  ▼.  2\;^lor 
(1  East  p.  502);  Doey.  Batman  (2  B.  &  Ald^ 
p.  168).  The  effect  of  a  man's  being  appointed  a 
receiver  by  the  Court  of  Chancery,  is  merely  to  entitle 
him  to  receive  the  rents  and  profits.  That  Court 
will  not  put  a  party  out  of  possession  unless  it  be 
satisfied  upon  affidavit  that  the  money  dne  cannot 
otherwise  be  paid.  Again,  it  cannot  be  maintmned 
that  the  receipt  of  rent  by  the  receiver,  after  con- 
dition broken,  operated  as  a  waiver  of  the  forfeiture, 
for  the  receipt  of  it  by  him  is  a  very  different  Aiing 
from  a  receipt  by  the  landlord;  Leasee  of  BUtke- 
ney  v.  Higgina  (4  Ir.  Jur.  p.  17).  Leaaee  of  Hob- 
aon  v.  Donelan  (4  Ir.  Jur.  p.  19)  And  as  to  rent 
received  after  action  brought  see  Jonea  v.  Carton^ 
(15  M.  k  W.,  718);  and  Doe  v.  Prtichard{6  B.&  Ad. 
776.)     Even  if  tho  point  as  to  the  non-pi-oof  of  entry 
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bsd  been  taken  at  the  trial,  it  woald  have  been  of  no '  61,  194,  202,  205  &  210.    It  is  not  In  itself  likdy 


■ralL     As  to  the  old  law,  see  PkiUips  v.  RoUina  (4 
C.  B.,  p.  188),  Goodrigkt  ▼.  Cator  (2  Doaglas,  477). 
Before  the  Common  Law  Procedare  Act,  lease  eii/ry  and 
ouster  were  admitted  by  the  consent  role.  That  Act  abo- 
lished these  useless  fictions,  andall  that  cnmbroos  proce- 
dore,  and  enable  the  parties  to  raise  the  qaesUonof  title 
at  once;  see  Common  Law  Procedare  Act,  1853,  ss. 
6, 194, 202  &  203.    The  defendant's  constmctbn  of 
the  iDStrnment  of  November,    1856,  as  a  release* 
woold  frostrate  the  intention  of  the  parties;  see  Solly 
T.  Fifrbes  (2  Brod.  <&  Bing,  p.  38) ;  6  Bacon's  Abr.  tit. 
Release,  p.  6k)4.    Lacy  y.  Kinaston  (1  Lord  Ray- 
mond, 688);  Button  r.Ayre,  {fi  Taunton,  p.  289); 
Deau  r.  NmhaU  (8  T.  R.,  p.  108);  TaU>of9  cote 
(reviewing  all  the  others)  (4  C.  B.,  N.  S.,  p.  216.) 
See  also  23  &  24  Yict^  c  154,  s.  94,  providing  that 
a  habere  may  be  executed  without  affecting  the  in* 
terest  of  the  under-tenants.     IPigot^  C.  B. — ^The 
effect  of  that  section  b  thai  the  tenant's  interest 
woald  be  m.  mnch  at  an  end  as  if  the  sheriff  had 
turned  him  out.]    See  form  No.  6,  Schedule  A  of 
that  Act»     Again,  the  sub-tenants  would  be  protected 
becaoae  a  Court  of  Equity  would  oblige  the  plaintiff 
to  execnte  leases  to  them  on  the  terihs  of  their 
agreement  with  the  defendant.    Where  a  covenant 
not  to  aae  has  been  held  to  amount  to  a  rdecue^  it  has 
been  with  a  view  to  avoid  circuity  of  action.    The 
reason  of  tbat  rule  does  not  now  apply;   Dean  v. 
NewhaU,  (8  T.  R,  p.  168). 

Paiia»  (with  l>ar%.)^If  the  defendant's  argu- 
ment   be    correcti    the    instrument   of  Noveml^r, 
l8o6,  would  also  bo  a  release  of  the  rent  reserved 
by  the  lease  of  May  of  same  year,  which  is  absurd. 
The   tenants,  even   according  to  our  oonstraetion, 
froold  be  protected,  and  the  object  of  the  deed  thus 
effected,  for  they  can  proceed  m  Equity  for  a  lease; 
MeAfaiiv.iSie^pAeiM,(15  Symonds,  377);  theargument 
fonnded  on  the  alleged  incapacity  of  the  tenants  to 
aae  in  covevant  falls,  therefore,  to  the  ground;  Figgott 
▼.  Strattan  (IJohnson,  341);  Tofiy.^^n8on{\  De 
Gez  M'N.  ds  Gord.  p.  33.)    Even  at  law  a  release  is 
an  inalmmeni  of  a  most  flexible  character.    Even  if 
the  document  contain  actual  words  of  release,  yet,  if 
by  ^ving  to  them  then*  strict  meaning,  yon  defeat  the 
intention  of  the  parties,  the  Court  will  i^truggle  against 
that  oonatruction — Willis  v.  Dt  Caatro  (4  C.  B.,  h.s. 
p.  216);  Eenderaon  v.  J^obart  (5  Exchi  R.»  p.  99). 
Aa  to  the  result  of  the  document  of  May,  1856,  bdng 
an  aaugnment,  see^JDoe  v.  Bateman  (2  B.  &  Aid. 
p.  166).    It  is  not,'  however,  aa  assignment,  for  the 
effiwt  of  the  habendum  was  to  limit  the  estate  granted 
by  the  premises.    If  I  limit  an  estate  to  A,  and  his 
heira,  to  hold  for  the  life  of  B,  the  effect  of  the  ktter 
words  is  to  cut  down  the  estate  which  the  previous 
words  alone  would  have  conveyed;. see  Doe  v.  JSkede, 
(4 Q.B.p.663);  Jlo^orty v.i\ra%,  (13  Jr.  C.  L.532); 
■ee  also  the  cases  upon  the  subject  collected  in  1  Da- 
vidsoa  on  Conveyancing,  p.  89.     It  is  a  mistake  to 
suppose  that  the  receiver  is  the  agent  of  the  landlord. 
The  reentry  point  is  not  now  open  to  the  other  side 
not  having  been  made  at  the  trifl,  nor  would  it  in  any 
cue  help  their  case.    Observe  the  course  of  legisla- 
tion^-^tot  came  the  Process  and  Procedure  Act; 
then  the  Common  Law  Procedure  Act,  1853,  ss.  6, 


that  the  Legislature,  when  abolishing  useless  fictions, 
would  be  anxious  to  restoie  such  an  obsolete  practice; 
besides,  the  confession  of  lease  entry  and  ouster  waa 
necessary  formerly  for  the  purpose  of  raising  the  ques- 
tion of  title  in  an  action  for  trespass,  but  that  statute 
expressly  provides  a  manner  of  rusing  the  substan- 
tial question  at  issue  between  the  parties  at  once; 
see  0*Donndl  v.  Eyan  (7  Ir.  Jur.  p.  127).  This 
case  required  an  Act  of  Parliament  to  correct  it. 

TT.  Bourhe,  Q.C.  (in  rep]y.)-^The  instrument  of 
May  was  an  assignment;  see  1  Shepherd's  Touch- 
stone, p.  75,  note  A.  Re-entry  must  be  proved;  see 
Coke  Littleton  on  Conditions,  Ferguson's  Practice, 
page  194,  vol  I.;  FUiek  v.  Diggea  (2  Huds.  A 
Br.  p.  55).  There  b  a  distinction  in  this  respect 
in  the  respective  cases  of  chattels  and  freeholds. 
As  regards  the  non- reservation  of  this  point,  the 
whole  case  is  now  before  this  Court,  and  if  it  be  of 
opinion  that  the  materials  were  insufficient  to  support 
the  finding,  it  can  even  direct  a  new  trial 

Oh  Wednesday,  the  18th  of  January,  1865,  the 
Court  delivered  judgment 

DsASY,  B.— In  this  case  it  appears  that  a  conflict 
arose  between  the  premises  and  habendum,  the  one 
purporting  to  convey  the  entire  interest  of  the  grantor, 
and  the  other  reserving  to  the  grantor  a  reversion  of 
twenty-one  days,  and  it  was  argued  at  the  bar,  that 
under  these  drcumstaaces  the  conveyance  amounted 
to  an  assignment,  and  that,  consequently,  the  clause 
of  recently  for  condition  broken  was  void,  the  grantor 
havmg  retained  no  reversion  in  himself  to  support  the 
condition.  According  to  the  view  that  I  take,  it  is 
unnecessary  for  us  to  enter  into  the  question  whether 
or  not  the  instrument  amounted  to  an  assignment, 
for,  even  if  it  did,  I  am  of  opinion  that  the  case  of 
Doe  V.  Bateman^  is  a  ooaclusive  authority  that  the 
condition  of  re-entry  was  good.  [Having  read  the  deed 
of  Nov.  1856^  he  proceeded.]  The  first  observation 
that  occura  to  ^me  is  that  the  simple  object  of  that 
endorsement  clearly  was  to  give  to  such  persons  as 
might  be  disposed  to  become  tenants  for  any  portion 
of  the  said  demised  lands  for  building  gronnd,  a 
guarantee  that,  after  having  increased  the  value  of  the 
premises  by  erecting  buildings  at  their  own  expense, 
they  should  not  be  snmmsrily  dispossessed,  and  left 
without  any  remedy,  through  the  neglect  or  mis- 
conduct of  a  party  over  whom  they  had  no  control; 
and  that  it  plainly,  therefore,  was  not  the  intention  of 
the  parties  that  this  instrument  should  operate  as  a 
release  of  the  condition  of  re-entry  contained  in  the 
former  deed.  It  has  been  suggested  in  the  course  of 
the  argument,  that  the  object  of  protecting  the  sub- 
tenant from  being  disturbed  wss  not,  and  could  not 
really  be  effected  by  the  instrument.  It  was,  how- 
ever, all  that  Hall  required  and  Colville  agreed  to 
give,  and  if  people  chose  to  expend  then*  money  upon 
such  security,  it  was  their  own  afiair,  and  we  are  not 
now  called  upon  to  consider  what  remedy  the  cove- 
nant might  give  to  them.  I,  therefore,  concur  in  the 
decision  of  the  Court  below,  that  a  verdict  should  be 
entered  for  the  plaintiff  pursuant  to  the  leave  re- 
served. 

FiTZOXBALD,    J. — During  the   argument  of  this 
case  I  entertained  a  very  difibrent  vtpiDiou  from  that 
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now  pat  forward  by  my  brother  Deasy.     On  farther 
consideration,  however,  I  hare  altered  that  opinion, 
and  I  now  concar  in  tlie  judgment  jost  deliTered  by 
him,  and  in  the  reasoning  upon  which  it  is  founded. 
HuaHES,  B. — I  also  concur  in  that  judgment 
FrraoEBALD,  B. — It  has  been  argued  at  the  bar 
that  the  endorsement  of  the  12th  November,  1856, 
amounts  to  a  release  of  the  condition  of  re  entry  con- 
tained in  the  deed  of  the  5th  May  of  same  year,  and 
that  such  been  the  case,  the  verdict  was  rightly  entered 
for  the  defendant    To  that  argument  I  am  disponed 
to  yield,  and  am  of  opinion  that  the  judgment  of  the 
Court  below  should  be  reversed.     The  facts  to  wiiich 
r  refer  are  substantially  thus.     The  deed  of  the  5  th 
of  May,  after  reciting  that  **  J.  U.  Hall  had  contracted 
with  W.  G.  Golville  for  the  absolute  purchase  of  the  said 
leasehold  premises  for  the  residue  of  the  said  term  of 
500  years,  subject  to  the  rents  and  covenants  in  said  ** 
(redted)  **  indenture  of  lease  reserved  and  mentioned 
for  the  considerations  hereinafter  mentioned,"  and 
after  granting  same,  &c.,  thus  proceeds:  **and  the 
said  J.  H.  Hall,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  doth  hereby  covenant  and 
agree  with  the  said  W.  0.  Golville,  his  executors  and 
administrators,  that  he,  the  said  J.  H.  Uall,  his  heirs, 
executors,  administrators  and  assigns,  shall,  and  will, 
at  bis  and  their  own  further  costs  and  charges,  lay  out 
and  expend,  within  the  space  of  seven  years,  to  be  com- 
puted from  the  1st  day  of  September,  1855,  a  sum  of 
at  least  £2,000  in  the  erection  of  building  and  com- 
pletely finishing  such  number  of  dwelling  houses  and 
premises  as  to  the  said  Joseph  H.  Hall  shall  seem  most 
suitable  to  the  locality,  &&     Provided  always,  that  if 
it  shall  happen  ttiat  the  default  shall  be  made  in  the  ob- 
servance or  performance  of  tbe  said  covenant  for  build- 
ing in  manner  aforesaid,  and  in  making  the  aforesaid 
onlay  and  expenditure  as  hereinbefore  required  to  be 
computed  from  1st  day  of  September,  1855,  then  and 
thenceforth,  and  at  the  expiration  of  the  said  term  of 
seven  years  it  shall  and  may  be  lawful  for  said  W.  G. 
Golville,  his  executors,  administrators,  and  assigns, 
into  and  upon  the  said  hereinbefore  mentioned  premises, 
or  any  part  thereof,  in  the  name  of  the  whole  to  re- 
enter and  the  same  to  have  again,  repossess  and  enjoy 
in  his,  or  their,  first  or  former  estate,  and  as  if  these 
presents  bad  never  been  made,  anything  in  anywise 
to  the  contrary  nothwithstanding."     ft  appears  that 
on  the  r2th  November,  1856,  a  deed  was  endorsed 
on  the  deed  of  the  5  th  May,  and  made  between  the 
same  parties,  by  which,  after  reciting  that  *'  the  said 
J.  H.  Hall  had  caused  a  new  brick  house  to  be  erected 
and  built  on  the  South- Western  angle  of  the  within 
demised  plot  of  ground;  and  wheiesis,  the  said  J.  H. 
Hall  is  minded  and  desirous  to  let  the  remainder  >et  not 
built  upon,  of  said  within  demised  premises  for  bnilding 
gi'onud ;  and  it  has  been  agreed  u{K)n  between  said  W.  G. 
Golville  and  said  J.  H.  Hall,  that  the  person  or  person:} 
respectively  who  shall  become  or  who  have  become 
tenants  for  any  portion  of  the  said  demised  premises, 
under  sakl  J.  H.  Hall,  his  executors,  administrators, 
or  assigns,  shall  not  be  liable  to  any  greater  sum  than 
the  yearly  rent  to  be  re^ierved  by  agreement  or  lease 
for  their  respective  holdings,  provided  such  rents  be 
at  a  fair  and  full  setting  value,  for  time  being,  of  said 
landi  and  provided  that  the  dwelling  to  be  erected 


by  the  tenant  or  tenants  of  said  J.  H«  Hall,  bia 
executors,  adminbtrators,  and  assigns,  be  of  the  de- 
scription required  by  the  within  deed,"  It  was  fi- 
nessed, ''That  tbe  said  W.  G.  Golville  doth  hereby, 
for  himself  and  hb  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree  to  and  with  tbe 
said  J.  H.  Hall,  his  executors,  administrators,  and 
assigns,  that  in  case  any  penalty  or  forfeiture  shall  be 
incurred  under  and  pursuant  to  and  for  non-perfor- 
mance of  the  clauses,  covenants,  conditions,  and  agree- 
ments within  reserved  or  contained,  or  any  of  them, 
by  the  said  J.  H.  Hall,  his  executors,  administrators, 
or  assigns,  that  then,  and  in  such  case  such  penalty 
or   forfeiture   shall    not  in  any  manner  whatever 
affect  the  irUereat  or  interats^  or  property  oj  the 
peraoti  or  persona^  or  any  of  them^  their  executors^ 
admiKtstraton  or  aengne^   who  may  he  tenant   or 
tenants  to  eaid  within  demised  premisea^  or  any  part 
thereof  under  said  J.  H.  Hall,  his  executors,  ad- 
ministrators, or  assigns  aforesaid,  so  aa  m  any  manner 
to  deprive  such  person  or  persons,  or  any  of  them,  of 
the  full  benefit  and  advantage  of  their  respective  hold- 
ing and  holdings  upon  the  said  premises."     And  H 
was  further  **  covenanted  and  agreed  that  in  case  of 
any  such   penalty  or  forfeiture  as  aforesaid   being 
incurred,  and  that  any  proceedings  be  taken  and  ren- 
dered effectual  on  account  thereof,  by  said  W.  G.  Gol- 
ville, his  executors,  administrators,  or  assigns,  then 
and  in  such  case,  he  the  said  W.  G.  CtdviUe^  his  executors^ 
odminMstrators^  and  assigns^  instead  of  said  J.  H.  Hall, 
his  executors,  administrators,  or  assigns, shailbe  entkled 
to  recover  and  receive  the  said  rents  to  be  payable  by 
such  person  or  persons  so  becoming  tenant  or  tenants 
to  said  premises  in  manner  aforesaid,  and  that  such 
person  or  persons  so  becoming  tenant  or  tenants  to 
said  premises  aforesaid,  shall  not  be  rendered  or 
become  in  any  manner  liable  to  pay  any  greater  rent 
or  sum  than  the  yearly  ground-rent  or  rents,  to  be 
recovered  or  made  payable  to  the  said  J.  H.  Hall,  his 
executors,  administrators,  or  assigns,  anything  in  the 
within  written  indenture  contained  to  the  contrary 
notwithstanding."    Now  it  does  not  appear  directly 
from  the  case  as  stated,  that  there  were  any  such 
tenancies  created,  but  I  think  that  from  the  fads 
before  us  we  might  presume  that  there  were.    (After 
some  comments  on  the  facts,  he  thus  proceeded :)  The 
Gourt  of  Common  Pleas  was  of  opinion  that  the 
endorsement  of  the  12th  of  November,  was  simply  a 
covenant  not  to  disturb  the  tenants  in  the  event  of 
HalPs  forfeiting  his  estate,  the   Gourt  conceiving 
that  this  construction  would  go  neai^er   than   any 
other  to  effecting  the  intention  of  the  parties,  in- 
asmuch  as  the  landlord  would,  if  he  disturbed  them, 
become  liable  in  an  action  of  covenant     I  cannot, 
however,  think  that  the  difficulty  can  be  solved  by 
simply  giving  the  sub-tenant  a  remedy  over  against 
the  landlord  by  action  on  the  covenant  in  case  be  re- 
enter.    Again,   loouug   upon  the  instrument   as  a 
covenant  only,  we  find  that,  though  there  is  a  class 
of  cases  which  have  held  that  such  a  covenant  did  not 
fall  within  the  rule,  that  enables  the  Court  to  straggle 
against  a  construction  that  would  bring  about  circuity 
of  action,  by  holding  that  a  certain  class  of  instra- 
ments  did  not  amount  to  a  release.    In  the  cases 
quoted,   the  argument  that  the    intention    of    the 
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piftiet  toold  be  thna  ttUirdy  carried^  cut  had 
gn^  wdghl  with  the  jadges.  Now,  io  the  document 
beTore  iis»  it  is  expresslj  provided  that,  *'  in  case  any 
penaltj  or  Ibifntnre  shall  be  incarred,"  &c^  '*  by  the 
said  J.  H.  Hall,  his  e^ecotors,  administrators,  or 
assigns^  thai  then,  and  in  such  case  sncb  penalty  or 
fiMfeitiire  shall  not,  m  cmy  manner  wkatever^  interjere 
mth^  or  affect  the  interest  or  interests^  or  property  of 
the  persoD  or  persons,  or  any  of  them,  or  their  execa- 
tora,  administrators,  or  assigns,  who  may  be  tenant  or 
leQaiiU  to  said  within  demised  premises,  or  any  part 
thereof  Ac,  so  as  in  any  manner  to  deprive  such 
person  or  persons,  or  any  of  them,  of  the  full  benefit 
and  adTmntage  of  their  respective  bnildings  and  hold- 
ings npon  said  premises,''  which,  to  put  the  matter  in 
simple  langoage,  amounts  to  a  permission  that  a  cer- 
tain act  ihaU  he  attended  hy  ita  neceeaary  legal  conse- 
qH€Kee§»  The  passage  that  follows  providing  that  in 
the  event  of  Hall's  estate  being  pnt  an  end  to  by 
entry  for  the  forfeitare,  the  plaintiff,  Colville,  should 
step  into  his  shoes,  as  regards  the  snb-tenants,  is  open 
to  the  same  observation.  For  these  reasons,  I  am  of 
opinion  that  the  order  of  the  Conrt  of  Common  Pleas 
ahoald  be  set  aside. 

Hates,  J. — It  has  been  urged  that  the  receipt  of 
the  half  year'd  rent  thjt  scorned  doe  on  the  15th  of 
November,  1862,  by  the  receiver,  operated  as  a 
wai»'er  of  the  forfeitare.  I  am,  however,  satisfied 
that  this  argument  is  not  tenable,  and  is  founded  upon 
a  mistaken  notion  of  the  relation  in  which  such  a 
receiver  stands  to  the  estate,  and  the  consequent 
effect  of  payment  to  him.  It  is  a  mistake  to  conclude 
that  the  money  which  reached  the  hands  of  the 
receiTer  was  necessarily  received  by  him  for  Colville; 
on  the  contraiy,  it  is  quite  possible  that  the  amount 
might  be  entirely  exhansted  in  satisfying  prior  claim- 
ants, and  that  not  one  penny  of  it  would  eventually 
reaidi  hia  pocket.  Let  us  now  look  to  the  language 
of  the  instnunento  of  12th  November,  1 856.  [Having 
rend  m  portion  of  it,  he  proceeded.]  The  plaintiff  and 
the  defendant  weie  the  only  parties  to  contract,  and  it 
has  been  therefore  aigned  that  the  effect  of  the  provi- 
aion  was  to  operate  aa  a  release,  if  at  alL  I  do  not 
yield  to  this  argument.  The  plain  intention  of  the 
inatmment  was  to  protect  the  sob-tenant,  and  I  am  of 
opimon  that  it  ought  to  be  consftmed  as  amounting  to 
a  eorenant  not  to  sue  only.  There  is,  however, 
another  question  that  has  been  broached  in  the  course 
of  the  mignmenft — I  mean  the  question  whether  or  not 
il  is  necessary  to  prove  re-entry  in  order  to  maintain 
an  ejectment  of  this  character.  To  this  a  sufficient 
answer  has  been  given,  that  as  the  point  was  not 
made  and  received  at  the  trial,  we  are  not  called  upon 
to  entertain  it  now.  Had  it  been  then  made,  it  might, 
perim|Mt  bave  been  effectoal.  I  am,  however,  far 
from  being  satisfied  that  proof  of  actual  entry  is 
ncccasaiy  in  such  a  case;  see  Booth  v.  Cltve  (10 
G.  B;,  p.  827*)  On  the  whole  1  am  of  opinion  that 
1^  decision  below  should  stand 

O'Bbibv,  J. — I  am  of  opinion  that  the  order  of 
the  Court  below  should  be  reversed.  The  case  of 
Willis  V.  J>e  Castro  (4  C.  B.,  p.  216),  appears  to  me 
jMrfectly  distinguishable  from  the  present,  for,  in  that 
esse  there  was  an  express  provision  in  the  deed  that 
il  ahooM  be  lawful  for  the  creditors  to  ezecn^e  the 


same  without  prejudice  to  their  other  rights.  That  case, 
therefore,  presents  no  difficulty.  It  has,  however,  been 
suggested  in  the  course  of  the  argument  that  it  did 
not  appear  that  ihere  were,  in  point  of  fact,  any  sub- 
tenants. That  difficulty,  if  difficulty  it  can  be  called, 
has,  however,  been  removed  by  the  very  lucid  argu- 
ment of  my  brother  Fitzgerald,  who  has  pointed  out, 
on  the  facts  before  us,  grounds  for  believing  that  their 
were  really  tenants  npon  the  lands.  It  is  not  easy  to 
see  what  remedy  in  equity  those  persons  might  have 
in  the  event  of  a  forfeiture  of  Hall's  estate;  but  of  what- 
ever kind  it  might  be,  it  clearly  would  not  pface  them 
in  as  satisfactory  a  position  as  before  the  forfeiture. 
The  principle  of  the  case  of  Willis  y.  De  Castro  (4 
C.  B.,  N.  S^  216),  is  clearltK  inapplicable.  I  am, 
therefore,  of  opinion  that  the  judgment  below  should^ 
be  reversed* 

LdSTBOY,  C.  J. — I  concur  with  my  learned  brothers 
that  the  onder  below  should  be  reversed.  The  grounds 
of  that  view  may  be  reduced  to  a  very  narrew  compass. 
The  true  intent  of  the  psrties  to  this  instrument  was  not 
only  to  enter  into  a  covenant  to  afford  a  general  protec- 
tion to  such  tenants  as  might  be  induced  toUiy  out  their 
money  npon  the  faith  of  it,  but  to  protect  them  sgamst 
a  forfeiture  of  their  interests.  I  should  say  that  the 
plaintiff,  too,  is  bound,  both  at  law  and  in  equity,  to 
use  all  the  means  in  his  power  to  give  effect  to  the 
contract  which  he  has  made  with  regard  to  them ; 
and  should  he  then  be  permitted,  in  vioktion  of  his 
own  contract,  to  avml  himself  of  his  position  to 
break  through  that  contract?  Now,  it  appears  to 
me  to  be  such  a  contract  as  a  Conrt  of  Equity 
would  specifically  enforce.  It  would  restrain  him  from 
enforcing  the  forfeiture.  The  facts  would  even 
amount  to  an  equitable  defence  in  a  conrt  of  U^. 
The  principle  of  preventing  multiplicity  of  suits  and 
cireuity  of  action  must,  then,  be  kept  in  view  in 
putting  a  construction  upon  the  instrument,  for  it 
cannot  be .  denied  that  an  action  at  the  suit  of  tho 
tenant  would  lie  against  the  landlord.  Therefore,  to 
prevent  the  mischief  that  would  arise  if  the  parties  be 
driven  to  have  recourse  to  the  complicated  machinery 
of  separate  suits,  I  am  of  opinion  that  we  are  bound 
to  construe  the  instrument  as  a  release  of  the  right  of 
entry,  and  thereby  give  to  the  parties  in  the  first 
instance  what  they  are  entitled  to,  and  carry  out  the 
primary  object  of  protecting  those  who  had  laid  out 
then*  money  upon  the  faith  of  the  instrument.  For 
these  reasons  the  judgment  below  should  be  reversed. 

The  Court  being  equatty  divided,  the 
decision  below  to  stand.    No  costs. 


Court  of  ^xtijttiner. 

R«porUd  by  WlUUm  Alb«rt  Sargeat,  Esq.,  BArristeral-Law; 

[Before  the  full  Court.] 

Creden  v.  M'Grath  AMD  ANOTHER — May  29,  1865. 

Amendment  of  pleadings  on  motion  to  set  aside  do- 
Jences. 

On  motion  to  set  aside  defences  on  ground  of  emhar* 
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roBtment^  where  in  an  an  acUonfar  breaking  and 
entering  a  dweUing-houee^  and  taking  away  the 
goods  of  the  plaintiff  and  for  excessive  distress^ 
and  where  defendants  pleaded  that  they  did  not 
break  and  enter  the  dwelling-house^  btU  did  not 
plead  as  to  the  atportavit^  and  didnot  aver  that  the 
outer  door  was  open  at  the  time  of  entry,  and  tra- 
versed  plaintijps  possession  of  dweUing-house,  EM, 
that  defendants  should  amend  generally,  and  pay 
the  costs  of  the  motion. 

Tbx  rammons  and  plaint  in  the  first  connt  avefrcd 
that  defendants  broke  and  entered  a  dwelling-hoase  of 
the  plaintiff  and  broke  open  the  doors  of  the  said 
dweiiing  hoose,  and  removed,  took,  and  carried  away 
certain  fixtures  and  goods  of  the  plaintiffs  therein,- and 
disposed  of  the  same  to  the  defendant's  own  use. 
2nd  oonnt,  that  defendants  broke  and  entered  a 
certain  other  dwelling  house  of  plaintifl^  and  removed, 
took,  and  carried  away  certain  fiztares  and  goods  of 
the  plaintiff  therein,  and  disposed  of  them  to  defen- 
dant's own  use.  3rd  connt,  conversion  of  certain  goods 
of  the  plaintiff  4th  connt,  similar.  6th  count,  aver- 
ment that  the  plaintiff  was  in  possession  of  a  certain 
house  and  premises  in  Ballyshannon,  County  Donegal, 
and  was  rated  and  subject  to  the  payment  of  county 
cess  and  income  tax,  and  defendants  being  col- 
lectors of  such  connty  cess  and  income-tax,  wrong- 
fhUy  distrained  for  said  county  oess  and  income- 
tax  goods  of  plaintiff  of  much  greater  value  than 
amount  of  said  connty  cess  and  income-tax  for  which 
plaintiff  was  rated,  and  of  the  charges  of  the  said 
distress,  and  of  the  appraisement  anil  sale  thereof, 
although  part  of  the  said  goods  was  then  of  snfficient 
value  to  have  satisfied  said  county  cess,  indome-tax, 
and  cbarge8»  and  might  then  have  been  distrained  by 
defendants  for  same,  and  that  defendants,  thereby 
made  an  excessive  distress  for  said  arrears  contrary  to 
the  statute  in  such  case  made  and  provided.  6th 
count,  similar.    Damages,  £300. 

1st  plea— To  first  count,  that  defendants  did  not, 
nor  did  either  of  them  break  and  enter  the  said  dwelling 
bouse  in  first  oonnt  of  summons  and  plaint  mentioned 
as  therein  alleged.    2nd  plea — By  leave  of  the  court 
traverse  of  plidntiff's  possession,  of  said  dwelling-house 
at  Ume  of  said  alleged  trespass.    3rd  plea— That 
before  and  at  the  time  of  the  committing  of  the  sud 
alleged  trespass  in  sud  first  connt  mentioned,  there 
was  due  in  respect  of  the  said  dwelling  house  and 
premises  the  sum  of  £7  Os.  3^  for  county  cess.  The 
plea  went  on  to  aver  the  presentment  of  the  county 
cess  by  the  grand  jury,   the  appointment   by  the 
treasurer  of  the  County  Donegal  of  Mr.  M'Grath  as 
collector,  the  appointment  of  Ward  (the  other  defen- 
dant), as  deputy-collector,  by  MKjrath.    That  £200 
was  duo  for  income-tax,  and  that  M'Grath  and  Ward 
were  similarly  appointed  collectors  of  it,  and  that 
while  both  were  acting  under  their  respective  warrants 
they  entered  into  and  upon  the  said  dwelling  house  and 
premises,  and  seized,  toolc,  and  carried  away  the  goods 
of  the  plaintiff  in  the  first  count  mentioned,   and 
caused  same  goods  to  be  duly  sold  pursuant  to  the 
statutable  enactments  in  that  behalf,  for  a  distress  to 
satisfy  the  said  sums  of   £7    Os.   3^.  and  £2, 
together  with  the  costs  of  said  distress  as  by  law 


anthorized.  Fourth,  fifth,  and  nxth,  pleas  were  the 
same  pleaded  to  the  second  oonnt.  7th  plea — ^Trarerse 
of  plaintiff's  property  in  the  goods  in  third  count  men» 
tioned.  8th  plea— To  same  oonnt  sirailar  to  third 
plea.  9th  &  10th  plea— To  fourth  count  same  as 
seventh  and  eight  pleas,  ilth  plea^To  fifth  oonnt 
traverse  of  plaintiff's  possession  of  houses  and  premises 
in  fifth  count  mentioned.  12th  plea— To  fifth  count, 
that  £7  Os.  3^.  was  due  for  county  cess  and  £2  for 
income-tax.  That  MKxrath  and  Ward,  as  collectors, 
distndned  for  sud  sums  the  goods  of  the  pUintiff  In 
fifth  connt  mentioned,  and  caused  same  to  be  duly 
sold  by  public  auction  to  satisfy  said  sums,  together 
with  costs  of  distress  and  sale,  and  (hat  said  sale  was 
duly  advertised,  and  said  goods  were  sold,  by  a  pro- 
perly licenced  auctioneer,  and  produced  at  such  sale  the 
gross  sum  of  £14  8s.  3|d.,  and  that  afterwards  de- 
fendants paid  pluntiffe  the  sum  of  £4  Us.  5d.  balance, 
after  dednctmg  £7  Os.  3^.  £2,  and  9s.  being  costs  of 
said  distress,  and  thereupon  defendants  deny  they  made 
any  excessive  distress  for  said  arrears  in  fifth  oonnt 
mentioned.  1 3th  d^  1 4th  pleas— To  sixth  oonnt  same 
as  eleventh  and  twelfth  pleas. 

Dowse,  Q.C. — Now  moved  to  set  aside  the  first, 
second,  and  third  pleas,  on  the  grounds  of  embarrass- 
ment, and  contended  that  they  only  answered  the  first 
part  of  the  first  connt  and  said  nothing  as  to  the  as- 
portavit.  That  in  the  third  plea  the  entry  only  was 
therein  justified,  not  the  breaking.  That  there  should 
have  been  averment  that  outer  door  was  open  at 
the  time  of  entry.  Counsel  cited  FrUchardv.  Long 
(9  M.  and  W.,  666);  PraU  v.  PraU  (2  Exch.,  418). 
The  same  objection  appplied  to  the  fenrth,  fifth,  and 
sixth  pleas.  11  th  plea  ought  to  be  set  adde,  because 
it  does  not  answer  allegation  of  excessive  distress. 
12th  plea  affords  no  proper  issue,  merely  pleads  evi- 
dence from  which  it  draws  inference  of  law.  The  price 
which  goods  fetch  at  auction  is  no  test  of  excessive 
Stress.  Same  objection  to  tMrteenth  and  fourteenth 
pleas. 

Tottenham,  contra,  referred  to  Pritehard  v.  Long 
(6  M.  and  W.,  666),  which  was  cited  on  the  other  side, 
and  contended  that  there  it  was  not  alleged  that  the 
goods  were  the  plaintiff's.    In  trespass  fer  breaking 
and  entering  plaintiff's  house  and  expelling  him  there- 
firom,  the  breaking  and  entering  is  the  gist  of  the  action, 
and  the  expulsion  is  merely  aggravation  and  need  not 
be  spedally  pleaded  to — Taylor  v.  Cole  (1  Smith's, 
L.  C,  111).    Plaintiff  should  demur,  not  mark  judg- 
ment if  pleas  are  defective  though  professing  to 
answer  the  whole  countr^Wood  y.  Farr  (5  l^ng. 
N.  C,  247);  matters  of  aggravation  need  not  be  tra- 
versed—Stephen and  Pinden,  207.    A  traverse  must 
not  be   taken  on  an  immaterial  point  (Id   205). 
[Pigot,  C.  ^.— If  plaintiff  allege  that  defendant  broke 
his  doors,  that  allegation  casts  on  defendant  the  onas 
of  proving  <hat  he  did  not  breals  the  outer  doors.     If 
the  breaking  be  negatived,  plaintiff  cannot  prove 
asportavit  in  same  count.     Tho  question  is,  is  the 
asportavit  material?    If  it  Is  only  in  the  nature  of 
an  aggravation  it  is  not.    Pritehard  v.  Long  is  not  a 
duwct  authority.    Fittgerald,  A— You  have  alle^d 
several  reasons  in  proof  that  distress  was  not  excssive: 
you  need  only  have  pleaded  that  you  did  not  make  an 
excessive  distress.]    The  whole  of  the  first  and  second 
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•counts  fail  if  the  house  was  uot  plaintiff^s  IFitz- 
gerald.  B. — If  yoa  take  my  goods  oat  of  another's 
h<raae,1iaTe  I  no  remedy?]  Yoa  have;  hot  here  it  is 
presnd  that  this  is  plaintiff's  bouse,  and  he  mnst 
sustain  that  allegation.  Counsel  also  referred  to  the 
foHowing  cases: — Ctutua  r.  Sandford  (4  ir.  0.  L.  R, 
197);  Bushe  v.  Parker  (I  Ring.  N.  0^  72);  Chamber- 
lain r.  OrtenfiM  (3  Wils.,  292). 

Ordered  per  Curiam,  that  the  defendant  amend 
generdlj  and  pay  costs  of  motion. 


WVLjJUJOi  V.  TBI  GUABniAMS  OP  TBI  POOB  OF  THX 

LuBOAH  Uhbxi.— Ifocy  29,  1865. 

Application  for  inspection  ofdocummUs — Public 
Nuieanee  Act,  1848. 

Upon  an  apjUkalien  for  an  order  to  inspect  and  take 
copies  of  documents  relating  to  the  authority  by 
tpAicA  Ac  guardians  of  a  union  opened  a  sewer 
whieh  afterwards  poUuUd  a  watercourse  of  ptain- 
tMjTs,  emd  rendered  it  unfit  for  use.  Held,  that  the 
order  should  not  be  refused^  because  there  might  be 
eomts  remote  possibility  of  dejendant  being  indicted 
/or  the  nuisance. 


Thx  somniona  and  plunt  was  for  pollating  a  certain 
waior-ooone  of  plaintiff's  by  defendants  having  wrong- 
lolly  opened  a  sewer  from  their  lands  into  the  sud 
wntcr-coorN,  thereby  the  said  water^conrae  was  ren- 
dered nnfit  for  use.  The  defendants,  ao  ikr  as  b 
necessary  to  be  here  stated,  alleged  In  their  defence 
(inter  alia),  that  they  were  empowered  by  a  certain  order 
I^Ycn  vnder  the  hands  and*  aeaU  of  the  Poor  Law 
Commiaaionera,  approved  of  by  the  then  Lord  lieu- 
tenant of  Ireland,  to  remedy  any  defect  which  might 
arise  in  the  drainage  of  the  worfchonse;  that  defects 
did  arise,  and  that  in  remedying  them  the  grievanoes 
complained  of  were  committed* 

Harrison.  Q.C.,  for  plmntiff,  applied  to  the  Court, 
that  in  pursuance  of  notice  given,  pbuntiff  might  be  at 
liberty  to  Inspect  and  take  copies  of  all  resolutions, 
minutes,  and  entriea  in  the  books  of  the  defendants, 
and  of  all  contracts  entered  into  by  defendants, 
and  all  maps,  plana,  spedficadons,  reports,  and  other 
doenoMttta  m  the  custody  of  the  defendants,  relating 
to  the  caaae  of  action.  Counsel  relied  on  the  feet 
that  it  wooid  be  almoat  impoasible  for  the  plafaitlff  to 
piocced  intfaont  each  inspection  and  copiea. 

Lam,  Q.C,  contnu— -If  there  be  any  nuisance, 
the  biame  rests  with  the  Town  Commissioners,  not 
with  the  Gnaidiana  of  the  Union.  On  thia  aimple 
groottd  the  appllcatioa  ahonld  be  refeaed,  tis.,  that  if 
the  BBinnoe  beprored  the  gaardhma  will  be  liable  to 
;  finra  misdemeanor,  they  will  then  have 
to  famish  evidence  agauist  them- 
Thia  result  must  Mow  the  granting  of  the 
applieataos  if  the  nnisaare  be  proved — Wigram  on 
Diseoveqr.  par.  127.  [Pigot,  C.  jB.— If  the  work- 
hooae  werebvOt  before  1848  the  guardiana  cannot  be 
mS0M  vnder  the  Act  for  removal  of  pnbDe  nuiaance. 
Jiuy»irf<f|  2fc— Jf  daftadanii*  deik  were  aubposnaed 


to  produce  documents  at  the  trial,  could  he  refuse  to 
produce  them?]  I  think  not  [Hughes^  B.— Sup- 
pose a  registrar  of  marriages  has  an  entry  in  his  books 
which  renders  him'  liable  to  indictment,  as  also  to  an 
action,  can  he  refuse  to  give  up  books  for  inspection 
on  being  required  to  do  so  ?]  These  are  not  analagous 
cases. 

PiQOT,  C.B.— We  will  not  refuse  an  application 
to  produce  documents  merely  because  there  may  be 
some  remote  possibility  of  an  indictment  ensuing. 
If  the  nuisance  is  a  nuisance  to  one  individual  only, 
it  is  not  a  public  nnisance.  There  is  no  reason  shown 
as  to  the  immediate  peril  of  an  indictment.  We  make 
ari  order  for  the  inspection  and  copy  of  the  the  docn- 
ments  required. 


€outt  of  Common  ^Iras. 

rBflportid  by  J.  Vltld  Jotantton,  Eiq.,  HanUiwraiULmw.S 

Stubbkb  V.  Bob.— ./on.  30,  1864. 

Inspection  of  Documents^Interrogaiories — Common 
Law  Procedure  Act,  1856,  s.  51. 

Upoti  fnotion  made  by  the  plaintiff  in  an  efectmeni 
for  non-payment  of  rent  Jor  production  of  a  lease 
'of  the  lands  alleged  to  be  made  to  the  defendant  by 
&  S,,  and  which  it  was  alleged  that  the  defendant 
had  once  previously  produced  before  the  plaintiff, 
assenting  to  the  plaintiff  U  observation  that  the  do- 
fendant  then  kid  the  lands  under  a  lease  made  to 
him  by  8.  &,  the  defendants  affidavit  stating  that 
he  had  no  such  lease  made  to  him  by  S,  /SL,  and 
never  saw  Uj  and  had  no  reoollection  of  having  pro* 
duced  a  lease  to  the  plainliff^  but  that  if  he  did^  it  was 
one  which  the  Courts  upon  examining  it  upon  themo-- 
tionf  considered  the  plaintiff  had  no  right  tosee^the 
Court  made  no  rule  on  the  motion  and  refused  upon 
the  same  motion  to  give  the  plaintiff  leave  to  exhMt 
inierrogatones  in  rejerence  to  the  alleged  intsrvms 
but  wkhout prejudiice  to  aeubsequent  applieation. 

Serjeant  Armstrong  (with  him  Sidney,  Q.C.),  in  thia 
case,  which  was  an  action  of  ejectment  for  non-pay- 
ment of  rent,  applied  for  production  of  the  lease  of 
the  lands  in  question  made  to  the  defendant  by  the  Rev. 
Sewell  Stnbber  bdng  the  lease  or  document  whkhthe 
defendant  produced  to  the  plaintiff  in  the  year  1867 
at  his  residence  in  Colfin.  The  defence  is,  that  neither 
ihe  defendant  nor  any  person  holds  the  lands  under 
the  pbuntiff.  The  plaintiff*a  affidavit  aUtea  that  he 
went  on  a  certain  day  in  the  year  1 867  with  Mrs.  Whi- 
ter, a  co-phuntifl(  and  demanded  the  rent  from  the 
defondant;  that  he  stated  the  object  of  gomg,  saymg^ 
**  Ton  hold  under  a  lease  of  the  late  Rev.  Sewell 
Stnbber;*'  that  Roe  assented;  that  Roe  produced  a 
lease;  that  the  next  day  a  distress  was  nade,  and 
kept  for  a  whDe,  and  then  resetted  by  a  laige  mob; 
that  the  pbunUff  never  saw  the  lease  made  to  Roe* 
Mrs.  Winter's  aiBdavit  aUtes  that  ahe  haa  read  her 
brother^a  affidaviti  and  that  it  ia  true.    Another  hio- 
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ther  has  made  an  affidavit.  The  plaintiff  has  made 
another  affidavit,  stating  that  he  was  brought  up  bj 
the  Rev.  Sewell  Stnbber,  and  that  he  believes  Roe 
paid  rent  to  Sewell  Stnbber  np  to  the  time  of  his  death. 
Roe's  affidavit  sajs  that  he  does  not,  and  never  did, 
hold  the  land  under  the  plaintiff,  or  nnder  a  lease 
made  bj  Sewell  Stnbber,  or  any  person  in  trnst  for 
him ;  that  it  is  nntrne  that  he  Assented  to  any  snch 
assertion  by  the  plaintiff.  Bnt  he  does  not  say  there 
is  not  another  lease.  This  is  a  special  traverse.  Onr 
affidavit  is  clear. 

BaUerahy,  Q.O.,  and  C  Hamilton^  contra. — ^The 
defendant  has  held  these  lands  for  36  years.  Sewell 
Stnbber  was  tenant  for  life,  and  was  succeeded  by 
Hamilton  Stnbber,  the  remainderman.     [^Afotiahan^ 

G.  J What  is  the  date  of  the  lease?]     a.d.  1824. 

The  defendant's  affidavit  states  that  he  has  no  recol- 
lection of  having  produced  to  G.  W.  or  N.  S.,  or  either 
of  them,  any  lease  or  document,  and  if  there  was  any, 
it  must  have  been  one  made  by  Hamilton  Stnbber, 
which  was  the  only  lease  ever  made  to  him,  and  that 
with  regard  to  the  interview,  it  is  wholly  untrue  that 
then  or  on  any  occasion,  deponent  stated  directly  or 
indirectly  that  he  held  under  a  lease  made  by  Sewell 
Stnbber,  nor  did  deponent  ever  see  a  lease  made  to 
him  by  Sewell  Stnbber.  There  is  no  affidavit  of  title 
made  by  them.  We  are  asked  to  prodaco  a  docu- 
ment we  swear  we  never  had, 

Sidney^  Q-G.,  in  reply. — We  charge  the  existence 
of  this  lease  in  our  first  affidavit  and  that  is  not  de- 
nied. We  say  it  is  what  the  defendant  held  under 
by  a  particular  name.  We  are  not  to  be  prejudiced 
by  an  erroneous  statement  by  him.  \^Monahant  G.J. 
—It  is  not  a  document  to  which  you  would  have  any 
right  by  law.  Gan  we  order  a  docnment  to  be  pro- 
duced which  the  party  swears  he  has  not,  and  swears 
that  what  ho  has  you  are  not  entitled  to  see?]  I  ask 
for  leave  to  exhibit  interrogatories  touching  that  one 
interview,  and  the  document  we  charge  to  have  been 
-then  produced  and  described  ss  a  lease  made  by  Sewell 
Stnbber.  [Keogh^  J. — Three  persons  swear  the  de- 
fendant produced  a  lease,  and  called  it  so  and  so.  He 
denies  it  on  oath.  They  ask  to  be  allowed  to  exhibit 
interrogatories  on  that.j — G.  L.  P.  Act,  1856,  s.  56. 
[Keogh^  J  — You  have  not  applied  under  that  sect?] 
Gannot  we  briuf;  that  section  to  our  aid?  [Mona- 
ha%  G.J- — You  can  serve  a  notice  if  you  like. J  We 
submit  (he  defendant's  affidavit  is  not  satisfactory,  and 
the  best  test  is  that  we  could  not  on  this  affidavit  indict 
ibr  perjury.  [Monahan^  G.J. — ^You  may,  if  the  affidavit 
be  unsatisfactory,  with  leave  of  the  Gourt,  exhibit  inter- 
rogatories. Assume  the  defendant  has  not  made  a  satis- 
factory affidavit,  what  order  can  we  make?]  I  would 
ask  for  leave  to  exhit  interrogatories,  or  if  the  Gourt 
will  not  give  that,  that  they  Will  reserve  liberty  to  me 
to  serve  a  notice  of  such  a  motion. 

Mo^AHAN,  G.J.— The  present  application  is  for  the 
production  of  a  particular  document^  which  cannot  be 
carried  bnt  on  the  admission  that  the  defendant  has 
snch  a  document.  He  states  that  he  has  no  lease 
made  by  Scwell  Stnbber  to  himself  or  anybody,  or 
that  he  ever  saw  any.  It  has  been  suggested  that 
lie  may  have  control  over  some  lease  not  made  di- 
n^tly  to  himself.  There  was  no  application  to  exhi 
bit  interrogatories.    It  is  in  terms  to  get  the  produc- 


tion of  a  lease  made  by  Sewell  Stnbber,  or  of  a  \w9m 
exhibited  by  himself.  He  says  he  has  no  recollectioa 
of  producing  it,  and  that  if  there  be  any  it  is  a  lease 
we  have  seen,  and  which  we  think  the  party  has  no 
right  to  see.  We  say  '*no  rule  on  the  motion,^  and  all 
costs  must  follow,  without  prejudm  to  any  applica- 
tion that  may  be  made. 

No  RvU. 


Cassidt  t;.  KiHCAia — May  5,  6, 1865. 

Jurisdiction  in  the  Court  to  tnier  a  verdict  in  favour 
of  one  0/  the  parties  upon  an  issue  upon  which  the 
fury  were  by  the  judge  discharged  ai  the  trial  from 
findmg.'^Plea  of  Privileged  Commumcation. 

At  the  trial  of  an  action  for  dander^  to  which  were 
pleaded  a  plea  of  justification  and  a  plea  ofprivi^ 
lege^  the  jury  fwnd  for  the  defendant  upon  the 
issues  joined  upon  t/te  plea  of  privilege^  bui  were 
unable  to  come  to  a  finding  in  respect  to  the  plea  of 
justification.  The  judge  discharged  the  jury  frvm 
finding  upon  the  latter  issue.  The  plantiff  having 
obtained  a  conditional  order  that  judgment  might  be 
entered  for  him  nothwithstanding  the  verdict  found 
for  the  defendant^  an  the  ground  that  the  judge  eo 
discharge  the  jury  against  the  plaintiJPs  wish,  and 
at  the  request  of  the  dejendant^  and  that  the  plea  of 
privileged  communication  was  bad  in  law,  or  for 
a  new  trial  on  the  ground  that  the  judge  so  die- 
charged  the  jury,  HM-^-That  the  Court  had 
power,  with  Me  consent  of  the  defendant,  to  cause 
a  verdict  to  be  entered  for  the  plaintiff  upon  the 
issue,  upon  which  the  jury  were  discharged  from 
finding,  and  would  do  so  as  the  plaint^  could  not, 
in  any  events  have  been  in  a  biter  position  at  the 
time  of  the  trial. 

To  an  action  for  slander,  which  cmipUdned  that  the 
plaintiff  being  the  servant,  and  in  the  employment 
ofC.  R,,  the  defendant,  spoke  antl  publiahtd  of 
him,  that  he.  Vie  plaint  ff,  was  inducing  the  dejoud* 
anVs  servant  to  rob  him  by  carrying  his  victuate 
out  of  his  housSf  and  was  hanging  about  the  d^ 
fendanH^s  house  for  the  purpoM  of^  committing  tt 
felony^  whereby  the  plaintiff  lost  his  situatwn  of 
head  nursery  man,  which  he  then  held  under  fA» 
said  C  R.,  the  defendant  pleaded,  that  before  and 
at  the  time,  4rc.,  the  defendant,  had,  as  a  domestie 
servant,  one  J.  L.,  who  told  him,  the  defendant, 
that  the  plaintiff  had  previous^  debauched  her,  and 
subsequently  threatened  to  do  her  personal  violeace, 
and  had  incited  her  to  steal  from  thedefmdanfe 
house  some  meat  and  bread  for  the  pknntiff^s  uee^ 
which  the  said  J.  L.  did  at  euch  soUdtation,  whUe 
the  plaintiff  was  loitering  about  the  defendanes 
house,  in  the  truth  of  which  statemenU  the  defend- 
ant  believed,  and  that  the  said  J.  L.  had  urged  the 
defendant  to  request  cj  the  said  C.  B,  to  prohthit  the 
plaintiff  from  further  visiting  her,  and  that  for  the 
purpose^  not  only  of  carrying  out  the  said  wishes  of 
the  said  J,  L,,  but  likewtseof  causing  the  plaiat^s 
said  master  to  prevent  the  plaintiff  fr<m  fruAer 
molesting  the  said  /.  £.»  or  coming  again  totkede- 
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fendanfs  kova^  or  again  inducing  the  said  J.  L. 
to  ilml  the  defendant's  goods  and  chattels^  Uu  de- 
fendant^ in  conversation  with  the  said  C.  R,y  spoke 
and  published  the  words  complained  of.  Upon 
motion  for  judgment  non  obsUDte  veredicto.  Held— 
that  this  plea  disclosed  a  Privileged  Occasion. 

The  first  eoant  of  the  sammons  and  plaiot  complained 
that  before,  and  at  the  time  of  the  speaking  and 
poblishiDg  by  the  defendant  of  the  defamatory  words 
beroinafter  mentioned,  the  plaintiff  was  the  servant, 
aad  in  the  employment  of  one  Charles  Ramsay,  and 
whilst  In  sach  service  and  employment,  the  defendant, 
well  knowing  the  premises,  bnt  contriving  and  wick- 
edly and  oulicionsly  intending  to  injure  the  plaintiff 
heretofore,  to  wit,  on  the  26th  day  of  October,  1864, 
in  a  certain  disconrse  which  the  defendant  then  had 
cf  tnd  concerning  the  pUdntifT'  as  snch  servant,  and 
whilst  in  the  employment  of  said  Charles  Ramsay,  in 
the  presence  and  hearing  of  divers  persons,  falsely 
and  malicioasi/  spoke  and  published  of  the  plaintiff, 
ss  soch  servant,  the  false,  scandalous,  malicious,  and 
defamatory  woids  following,  that  is  to  say,  **  yon  " 
metning  the  plaintiff,  ^*  are  a  robber,'*  meaning 
thereby  that  the  plaintiff  was  gnilty  of  a  felony,  and 
that,  in  consequence  of  the  speaking  and  publishing  of 
said  words,  the  plaintiff  lost  the  situation  which  he 
then  held  under  said  Charles  Kamsay,  as  head  nursery 
msn  and  was  dbmissed  by  the  said  Charles  Ramsay 
from  his  situation.  The  second  count  omitted  the 
inaeodo.  The  third  count  complained  that  the  de- 
fendant in  another  defamatory  discourse,  which  he, 
the  said  defendant,  had  in  presence  and  hearing  of 
divers  persona,  of  and  concerning  the  plaintiff  concern- 
mg  his  character  and  credit  as  such  servant,  and 
whilst  in  the  employment  of  said  Charles  Ramsay  as 
such  servant,  spoke  and  published  of  and  concerning 
the  sud  plaiatiff  as  such  servant,  and  whilst  in  the 
employment  of  said  Charles  Ramsay,  as  aforesaid,  the 
scandalous,  malidous,  and  defamatory  words  following, 
that  IS  to  saj,  that  the  said  James  Cassidy  meaning 
the  pbintifl^  was  inducing  the  said  defendant's  servant 
to  rob  him  by  carrying  his  victuals  out  of  his  house, 
meaning  thereby  that  the  plaintiff  was  inducing  the 
servant  of  the  defendant  to  commit  a  felony,  and  that 
the  plaintiff  was  hanging  about  his,  the  defendant's, 
house  for  the  purpose  of  committing  a  felony,  by  means 
of  the  committing  of  the  said  several  grievances  by 
defendant,  tbe  plaintiff  has  been,  and  is,  greatly 
iojored  and  prejudiced  in  his  name,  credit,  and  repu- 
tation, and  that  by  means  of  the  speaking  and  publish- 
ug  by  the  defendant  of  the  said  words  before  men- 
tioned, he,  the  said  plaintifl^  was  discharged  from  the 
employment  and  lost  his  situation  of  head  nursery 
man  which  be  then  held  nnder  said  Charles  Ramsay, 
The  fourth  connt  omitted  the  inuendow 

The  defendant  pleaded— 1st  A  traverse  of  the 
speakingof  the  words;  2nd,  a  traverse  of  the  defamatory 
lense  impnted;  3rd,  a  plea  of  jnstificationrpleaded  to 
the  first  and  second  oounu;  4ih,  a  plea  of  privi- 
leged communication  pleaded  to  the  first  and  second 
counts;  6th,  a  plea  of  priyileged  communication 
pleaded  to  tbe  third  and  fourth  counts;  6th,  a  plea  of 
justification  pleaded  to  the  third  and  tbarth  counts. 
The  issnea  were  In  the  terms  of  the  defences.    The 


plea  of  privileged  communication  pleaded  to  the  first 
and  second  counts  was  as  follows.  And  for  a  further 
defence  to  the  first  and  second  paragraphs  of  the 
plaint,  and  as  a  separate  defence  to  each  of  said  para- 
graphs distribntively,  the  defendant  says  that  before, 
and  at  the  time  of  the  speaking  and  publishing  of  the 
said  supposed  slanderous  words,  as  in  each  of  said 
paragraphs  respectively  mentioned,  he,  defendant,  had 
in  his  service  and  employment  as  a  menial  or  domestic 
servant,  to  wit  one  Jane  Lloyd,  and  before  the  speak- 
ing and  publishing  of  said  words  by  him,  the  defend- 
ant, she,  the  said  Jane  Lloyd,  had  told  and  informed 
him,  the  defendant,  that  he,  the  plainti£^  had  before 
then  debauched  and  carnally  knew  her  the  said  Jane 
Lloyd,  under  color  of  a  promise  of  marriage,  and  that 
he,  the  said  plaintiff,  had  subsequently  thereto,  and 
before  the  said  speaking  and  pnblii>hing  of  said  words* 
or  any  of  them,  threatened  to  do  personal  violence  ta 
her  the  sud  Jane  Lloyd,  and  that  she  believed  he,  the 
plaintiff,  had  designed  to  accomplish  and  effect  the 
ruin  of  her  the  said  Jane  Lloyd,  and  to  destroy  her 
character,  and  that  she  was  in  dread  of  and  appre- 
hensive that  he,  the  plaintiff,  would,  if  not  prevented 
from  so  doing,  do  her,  the  said  Jane  Lloyd,  personal 
injury,  and  that  he,  the  pUintiff,  had  been  in  the 
habit  of  calling  on  her,  the  said  Jane  Lloyd,  both  al 
her  former  master's  and  his,  the  defendant's  house; 
and  further,  that  he,  the  plaintiff,  had,  before  the  said 
time,  when,  &c.,  incited  and  solicited  her,  the  said 
Jane  Lloyd,  to  steal  from  him,  the  defendant,  and  from 
and  out  of  bis,  the  defendant's,  dwelling  house,  wherein 
he,  tbe  defendant,  resided,  some  meat  and  bread  of  the 
defendant's  for  the  plaintiff's  nse,  and  that  she,  Iho 
said  Jane  Lloyd,  did,  at  the  solicitation  and  request  of 
him,  the  plaintiff,  steal  said  meat  and  bread  of  de« 
fendant's  for  plaintiffs  use,  and  that  he,  the  plaintiff 
was  loitering  and  lurking  abont  his,  the  defendant's, 
house,  while  she,  the  said  Jane  Lloyd,  returned  into 
his,  the  defendant's,  house  for  the  purpose,  amongst 
other  matters,  of  stealing  said  meat  and  bread  and  of 
bringing  same  afterwards  to  him,  which  she  did  shortly 
afterwards;  and  the  defendant  avers  that  before  and 
at  the  time  of  the  speaking  and  publishing  of  said 
words  by  him  the  defendant  bona  fide  and  honestly 
believed  in  the  truth  of  each  and  all  the  said  atat^ 
ments  aforesaid,  and  which  she,  the  said  Jane  Ltoyd, 
had  so  before  then  made  to  him,  the  defendant,  and 
that  same  were  respectively  true,  and  the  defendant 
further  avers  that  before  the  said  speaking  and 
publishing  of  said  words,  she,  the  said  Jane  Lloyd,  had 
urged  and  requested  of  defendant,  by  the  waya  and 
means  in  his  power,  to  hinder  the  plaintiff  from  agam 
visiting  her,  or  further  keeping  her  company  or  oorra* 
spending  with  her,  and  she  then  showed  and  gave  la 
defendant  divers  letters,  some  of  which  were  of  a 
threatening  and  abusive  character,  which  he^  the 
plaintiff^  had  before  then  written  or  caused  to  be 
written  to  her,  the  said  Jane  Lloyd,  as  the  said  Jane 
Lloyd  then  informed  him,  the  defendant,  and  whidi 
information  he,  the  defendant  then  bona  fide  believed 
tobetme;  and  defendant  also  avers  that  the  said 
Jane  Lloyd  then  told  him»  the  defendant,  that  he^  tho 
plaintiff  was  then  in  the  employment  of  aaid  Mr. 
Ramsay,  as  in  each  of  said  paragraphs  of  the  plaial 
mentioned,  which  information  l^e^  the  defendant!  than. 


m 


THE  nUSH  JURIST* 


htmaJUe  belloTed  to  be  true,  and  she,  the  said  Jane 
Lbyd,  then  also  urged  and  reqaested  him,  the  defend- 
ant, to  aee  said  Mr.  Ramsaj,  and  speak  to  htm,  and 
inform  htm  of  the  plaintiffs  condact  and  acts  as  afore- 
said, and  to  request  of  him,  said  Mr.  Bamsajr,  to  pro- 
hibit the  plaintiff  from  farther  risiting  or  calling  npon 
her,  the  said  Jane  Llojd,  or  in  any  way  eommani- 
eating  with  her  or  coming  to  his,  the  defendant^ 
aaid  honse,  or  keeping  up  any  farther  intimacy  with 
her;  and  the  defendant  avers,  that  at  the  instigation 
and  reqaest  of  her,  the  said  Jane  Lloyd,  and  for  the 
pnrpose  and  object,  not  only  of  canying  oat  the  said 
feqoest,  views,  and  wishes  of  her,  the  said  Jane  Ltoyd, 
,  bat  likewise  of  informing  the  plaintiff's  said  master  of 
the  plaintiff's  said  condact  and  aces  as  aforesaid,  and 
with  the  view  and  object  of  causing  plaintiffs  said  mas- 
ter to  hmderand  prevent  piuntiff  from  holding  farther 
interconrso  with  said  Jane  Lloyd,  or  farther  molesting 
her,  or  coming  again  to  his,  defendant's,  said  house,  or 
again  inducing  said  Jane  Lloyd  to  steal  his,  the  de- 
fendant's, goods  and  chattels,  he,  the  defendant,  before 
the  said  time  when,  ^,  had  certain  conversa- 
tions with  the  said  Ramsay,  of  and  concerning  the 
plaintiff  and  hb  said  acts  in  connection  with  his  said 
condact  as  aforesaid,  and  he,  the  said  Ramsav»  referred 
him,  the  defendant  to  the  plaintiff  hlmself,'and  then 
told  and  informed  him,  the  defendant,  that  he,  the 
defendant,  would  find  him,  the  plaintiff,  at  one  of  the 
establishments  or  nurseries  of  him  the  said  Ramsay, 
sitaate  at  Waterloo-road,  Dublin.  And  defendant 
avers  that  he,  thereupon,  went  to  the  said  plaintiff  at 
said  place,  and  with  the  sole  object  and  view  of 
checking  and  reprimanding  plaintiff  for  having  in- 
duced defendant's  said  servant  to  steal  the  defendant's 
said  property  sad  also  of  preventing  a  further  repeti- 
tion of  plaintiff's  said  conduct  in  inducing,  as  he,  the 
defendant,  then  honaflde  believed,  and  still  bonaJwU 
believes  to  be  the  fact  and  truth  his,  the  defendant's 
said  servant,  Jane  Lloyd,  to  steal  his,  the  defendant's 
said  property,  and  likewise  with  the  view  and  object 
of  cariying  out  and  performing  the  requests  so  before 
then  made  by  baid  Jane  Lluyd,  to  him,  the  defendant; 
he,  the  defenthuit,  had  a  conversation  with  plaintiff 
tooching  and  concerning  his  said  conduct  and  acts  as 
aforesaid,  and  in  the  coarse  of  same,  he,  the  defendant, 
^d  speak  and  publbh  the  said  words  as  in  said  para- 
l^ph  respectively  mentioned  and  set  forth;  and  de- 
iBiidaat  avers,  that  at  the  time  he  so  spoke  and 
published  same  he  bona  fide  and  honestly  believed 
said  statement  and  charges  to  be  respectively  true, 
and  he  so  spoke  and  published  same  solely  for  the 
purpose,  and  with  the  view  and  objects  as  aforesaid, 
aad  without  malice  towards  the  plaintiff,  and  which 
wpmkin^  and- publishing  thereof  was  a  privileged  com- 
BiiimcatkHi,'and  was  made  on  a  privileged  occasion, 
and  which  is  the  speaking  and  publishing  in  each  of 
said  paragraphs  respectively  compluned  o£  The 
plea  of  privileged  communication,  pleaded  to  the  third 
and  fonrtb  oounts,  was  the  following.  And  for  farther 
4efeaee  to  the  third  and  fourth  paragraphs  of  the 
plaint  raspeotively,  and  as  a  defence  to  each  of  same 
distribatively,  the  defeadant  says,  that  in  order  to 
a¥oid)iiiineoe8sary  prolixity  of  pleiding  and  repetition 
af  >«ireraientB,  he  relies  on  the  several  statements  and 
I  ^enlaiiiod  in  the  immediate  prece^g  de- 


fence as  being  incorporated  with  and  pared  of  this 
defence,  save  so  much  thereof  as  refers  to  the  occaaloit 
of  the  speaking  and  publishing  of  said  words  as  relied 
on  by  said  defence  as  being  privileged;  and  the  de- 
fondant  says,  that  after  the  happening  of  matters  as 
in  said  defence  raspecUvely  mentioned,  and  after  be, 
the  defendant,  so  became  aware  thereof  respectively, 
as  in  said  defence  also  mentioned,  he,  the  defendant, 
bona  fide  and  honestly,  and  for  the  sole  purposes  and 
objects  as  in  said  defence  mentioned,  and  not  other- 
wise, had  a  conversation  with  the  said  Charles  Ramsaj 
the  master  of  the  plaintiff,  touchiog  and  concerning 
the  plaintiff's  said  conduct  and  acts,  as  in  said  de- 
fisnoe  set  forth,  and  in  the  course  of  said  conversation, 
he,  Ae  defendant,  did  speak  and  publish  of  the  plain- 
tiff said  words,  as  in  said  third  and  fourth  paragraphs 
of  the  plaint  respectively  stated;  and  defendant  avers 
that  at  the  time  be  so  spoke  and  published  sdd  words  he 
bona  fide  and  honestly  believed  in  the  troth  of  said 
statement  and  charges  he  so  made  against  the  said 
plaintiff  as  in  said  paragraphs  respectively  mentioned, 
aad  he  so  spoke  and  published  same  to  the  said 
Charles  Ramsay  solely  for  the  pnrpose  and  with  the 
views  and  objects  as  aforesaid,  and  without  malice  to 
the  plaintiff,  and  which  speaking  and  publishing 
hereof  Che  speaking  and  publishing  so  respectively 
complsuned  of,  and  same  was,  and  is,  a  privileged 
conversation,  and  made  on  a  privileged  occasion. 
At  the  trial  before  Monahan,  C.J.,  the  plaintiff 
failed  to  prove  the  presence  of  any  third  person  at  the 
speaUng  of  the  words  oomphuned  of  in  the  first  and 
second  paragraphs.  The  jury  found  for  the  defendant 
npon  the  issues  joined  on  the  pleas  of  privDeged  com- 
munication, but  were  unable  to  come  to  a  finding  npon 
those  joined  on  the  pleas  of  justification.  Upon  which 
the  Chief  Justice  discharged  them  from  finding  upon 
such  issues.  The  plaintiff  obtained  a  conditional 
order  that  judgment  be  entered  for  the  plaintiii;  and 
that  a  writ  of  inquiry  do  issue  to  assess  the  pldntiff^s 
damages  notwithstanding  the  verdict  found  for  the 
defendant  on  the  fourth  and  fifth  issues,  on  the  gronod 
that  the  Chief  Justice  at  the  trial  discharged  the  jury 
from  finding  on  the  third  and  sixth  Issues  against  the 
wish  and  desire  of  the  plaintiff,  and  at  the  instance 
and  request  of  the  defendant,  and  that  the  several 
defences,  fourth  and  fifth,  pleaded  by  the  defendant 
were  not,  nor  was  dther  of  them  a  sufficient  answer  to 
the  paragraphs  in  the  summons  and  plaint  to  which 
they  were  respectively  pleaded,  orthat  the  verdict  beset 
aside  and  a  new  trial  granted,  on  the  ground  that  the 
Chief  Justice  ought  not  to  have  discharged  the  jary 
from  finding  on  the  third  and  sixth  issues,  and  ought 
not  to  have  roceived  the  verdict  of  the  jury  without 
a  finding  on  said  issues.    Against  thb: 

Sidn^,  Q.O.  (with  him  Doinw,  Q.C.),  showed 
cause.— The  order  was  got  npon  the  anthority  of 
TinJder  v.  Eowkmd  (6  Nev.  &  Man.  848);  which  b 
abo  reported  in  (4  A.  &  E.,  868);  PoweU  ▼.  Sountti 
(3  Biui;h.*381);  which  is  there  mentioned  dbparag- 
ingly,  has  been  recognised.  [Monahan^  O.J. — ^In 
PoweU  V.  SonneU,  and  those  cases,  the  groimd  was 
that  it  was  immaterial]  IChrietian  J.^lf  the  jadge 
was  wrong  in  discharging  the  juiy  from  findlDg,  at 
your  instance  and  against  the  wbh  of  the  plidntiff*4 
counsel,  can  you  go  down  with  that  issue  agua?] 
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[A09A,  X— U  is  Bol  to  be  hetrd  th%t  if  the  Court 
eu  p«t  the  pbintiff  in  the  Mine  position  m  if  there 
wss  a  Terdiet  for  him,  tlist  he  has  a  right  to  go  to  a 
■6W  triaL]  A  master  has  a  domestic  servaot*  and  it 
■  known  tliat  a  third  perron  is  loitering  aboat  the 
honse  to  indooe  the  servant  to  eommit  a  felony,  and 
that  tinrd  pereon  is  in  the  employment  of  another 
penonv— if  tlie  plea  stopped  there,  fiere  is  abaudaot 
prnriJegeu  Bat  it  does  not  stop  there*  bot  speal^s  of 
the  detodant*s  own  (bmale  servant  whom  he  wanted 
to  protect  from  personsl  rioience.     In  Amtmm  r. 


Damm  (d  a  &.  N.  8^  597);  aUo  reported  in  (7 
Jar.  N.  S.,  47);  Willes,  J^  said  he  was  prepared  to 
|ro  the  Imgth  of  Chief  Justice  TindsTs  doctrine  in 
CooBkmd  y.  Ri€hard»  (2  C.  B.,  569);  that  is,  that 
**a  man  w^o  received  a  letter,  informing  him  thiat  his 
Boghbonr's  hoose  would  be  plundered  or  t»mt  on  the 
■ight  following  bj  A  ^  B,  and  which  he  himself  be- 
iiisvcd,  and  hsd  reason  to  believe,  to  be  tree,  would  be 
josdied  in  sho  ving  that  letter  te  the  owner  of  the 
boBse^  though  it  should  tare  oat  to  be  a  false  accosa- 
f  ion  of  A  &  B."  So  here  assuming  that  the  defendant 
beard  the  pfaUntiff  had  commited  a  theft  while  out  on 
an  errand,  and  that  he  went  to  the  plidntiff^s  master  and 
to4d  him  thecharacter  of  the  individual  he  bsd  employed, 
chat  woald  be  a  case  of  privilege,  [druftaa,  J, — 
There  is  the  triple  dntjr  or  interest,  to  himself,  to  his 
«enrant,  to  Ramssy.]  SomervilU  v.  ffawhna (IOC. 
B.,  583);  Toogood  v.  Sparing  {1  Cr.  BL  &  R.,  181); 
Harriton  ▼.  Buahe  (5  £1.  &  HI,  844). 

Butt^  Q.G.  (with  him  Harkan\  contra,  refbsed  to 
conjeat,  to  have  a  verdict  entered  for  the  plamtiff  on 
the  issue  on  the  plea  of  justification.  [JfonoAon,  CJ^. 
We  diall  enter  a  verdict  for  you  on  the  issue  on  which 
the  jury  wen  discharged  from  finding  a  verdiet  on  the 
groand  that  that  wss  the  most  yon  could  have  got  at 
the  titsL  We  are  satisfied  that  on  a  new  trial  mo- 
tion we  are  St  liberty  to  do  this.J  As  to  the  motion 
for  judgment  UM  clbaUaiU  vendido  the  plea  of  privi* 
lego  is  bed.  The  defendant  made  this  sUtement  to 
a  peraon  who  had  not  any  interest  in  it,  who  could  not 
give  any  redress  to  the  party  malcing  the  complaint. 
The  case  does  not  come  within  the  rule  in  Magg  r. 
5l«re.(10A.&E.,N.&,905)-  [iTsoy^  JU- There 
was  the  douMe  du^  here:  there  was  the  morel  duty  to 
ten  the  other  man,  and  there  was  self-interest.]  The 
psrtyto  whom  the  complaint  is  made  should  have  power 
to  give  redress.  {K^ogh,  J.— -He  could  dismiss  the 
servant]  The  defendant  did  not  go  to  the  tribunal 
which  could  have  dealt  with  thechsrge.  [Keogh^  J.— 
Be  might  not  have  been  able  to  prove  all  these  things, 
but  the  Jury  have  fbund  that  he  h9nafii4  believed  the 
statement  and  we  must  take  it  sa  Christian,  /._ 
Ramsay  had  a  corresponding  interest  to  get  rid  of  the 
servant  to  protect  his  own  house.  Mtmdhan,  C.J. 
^Kincnid  did  not  say  he  went  for  the  purpose  of 
punishing  him,  but  to  prevent  a  recurrence  of  these 
matters.  Ktogh,  /.—If  you  be  right  it  comes  to 
this,  that  the  defendant  could  only  have  the  party 
prosecuted,  and  then  be  open  to  an  tction  for  ma- 
fidous  prosecution.]  In  Hofnerion  v.  Oreene  (8  Ir. 
Jur^  N.  &.  293k  Lefrey,  C.  J.,  ssid:  •'  1  feel  a  difil- 
cnlty  in  my  way  which  prevents  me  firom  saying  that 
the  public  or  any  one  injured  is  jastified  by  virtue  of 
iu  being  to  this  body  that  he  addresses  his  publics 


taon.**  [^Keogh,  J. — ^Tbst  ease  goes  to  answer  the 
objection  made  that  there  wss  no  power  to  give 
redress.]  The  tendency,  I  admit,  in  the  Courts  has, 
latterly  been  to  enlarge  the  privilege.  I  admit  that 
the  nde  is  ss  in  Harrison  v.  Bushsp  though  the  ex* 
pression  is  not  a  hiqipy  one.  The  interest  mast  be 
a  practical  advantsge  resulting  to  the  party  himself; 
it  will  not  be  sufficient  that  the  party  takes  an  interest 
in  such  a  person.  In  'Toogood  v.  Spgring  Lord 
Devon's  agent  wss  brought  bto  contact  with  the 
party,  and  that  gave  them  a  common  interest.  So  in 
Amann  v.  Damm.  In  both  these  cases  both  were 
brought  uito  oontsct  so  as  to  have  a  common  interest. 
If  Ramsay  had  been  sending  the  pluntiff  to  Klncaid's 
house  upon  messages,  it  would  be  like  those  cases. 
[KeogK  J«~It  would  then  be  within  the  letter,  is  it 
not  within  the  principle?].  I  will  separetely  take  the 
duty  and  interest-^lst.  As  to  duty — if  a  person  hss 
robbed  another  is  there  anything  establishing  that  he 
can  go  and  tell  that  to  hb  master?  A  man  has  no 
right  to  go  round  the  whole  world  and  tell  every  man 
that  he  has  a  robber  or  a  bad  charsAter  in  his  employ- 
menL  \Ksogh,  J.^^K  there  was  a  moral  duty  you 
admit  that  he  would.]  Such  a  moral  duty  as  the 
law  recognises.  [^Keogh,  J. — If  a  legal  doty,  there 
could  be  no  question;  there  wonld  then  be  justifica- 
tion. Christian,  «/• — It  may  be  too  high  to  call  it 
a  moral  duty,  rether  a  social  duty.]  If  I  hear  that  a 
clerk  in  the  Bank  of  Ireland  is  a  dishonest  man,  £ 
have  no  right  to  tell  that  to  his  employers,  though  it 
might  be  a  very  kind  thing  to  do.  [Ksogh,  J. — Sup- 
pose a  clerk  robbed  yon  in  the  Bank,  woold  you  be 
justified  in  tellrag  it?3  Yes,  because  it  was  in  the 
Bank.  Suppose  I  know  that  a  nobleman  in  England 
is  going  to  msrry  a  woman  I  believe  to  be  of  bad 
character.  [^Keogh,  J, — ^Suppose  that  he  was  already 
married  to  a  relative  of  yours.]  [ChriaUanf  J, — You 
are  pressing  upon  the  weak  points  of  the  defendant's 
views.]  2nd,  As  to  interest.  If  this  wss  the 
case;  the  strong  points  are  on  the  •  other  two 
natural,  legitimate,  and  proper  way  of  doing  this,  the 
defendant  is  protected.  Will  the  Court  lay  down 
this,  that  for  a  thing  totally  unconnected  wHh  his 
em|doyment  and  with  which  the  msster  need  not  inter- 
fere, the  party  is  to  bring  an  indirect  pressure  to  bear 
by  getting  the  master  to  say  he  will  dismiss  the  men 
unless  the  thing  complained  of  is  put  a  stop  to? 

SMonahan,  C«/.— The  master  would  be  justified  in 
ismissing  the  man  for  annoying  another  man,  and 
therefore  it  wonld  be  a  legiUmate  influence.]  h  is 
not  a  legitimate  method  of  preventing  annoyance  to 
my  house  to  get  another  man  to  say  he  will  dismiss 
the  party  unless  he  desists.  It  is  different  trum  the 
esse  of  a  ftither.  [^Keogh,  J. — Has  not  a  master 
control  over  the  time  of  his  servant?  We  do  not 
know  what  time  the  plaintiff  spends  in  going  to  the 
defAudant's  house  and  in  inducing  his  servant  to 
commit  a  felony.  Has  not  the  defendsnt  a  right  to 
go  and  say  to  Ramsay,  that  the  man  is  spending  his 
time,  much  or  little,  which  time  is  Ramsay's  property, 
iu  inducing  his  servant  to  commit  a  felony?]  No 
more  is  stated  in  the  plea  than  that  he  was  in  the 
employment  of  the  master.  That  might  hold  in  the 
ease  of  an  apprentice  or  a  domestic  bervsnt.  This 
msn  was  a  gardener.    It  wonld  come  to  this,  that 
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P^      t>ibe  «»f 'trt  fo  be«r  in  order  to  prevent  a 

^^'*^J^  his  ""^"  BDtt  sdmitted  that  if  there  was  a 

«^"Sion?     *^'*'.  fe^  dotj,  but  a  moral  or  social 

'^Pt  8ho.ro,  "^tou/d^e  good.    This  is  not  general 

^    lL  this*  pl^  'Lr  but  a  motion  after  verdict,  and 

^ffP^^'^  ^^boond  to  presume  that  the  judge 

^1'^    iOourt  «*?  ^^  und  saw  there  was  that  relation 

*,plAJned  the  i^^'  ^^  entertain  any  doubt  but  that 

,ab*'«t'"^*  ^Qf^]  »nd  social  duty  to  prevent  the  recur- 

there  ^j**  *     nji^jcondnct.     Possibly  we  cannot  get  a 

renco  or  ««.^  ^^^  like  the  present.    I  think  this 

T*^  T  ooe  to  be  favoured,  when  honestly  and  bona 

M^plendcd.   TJie  Court  are  right  in  encouraging  the 

performance  of  social   as   distinguished   from    Icgnl 

daties.     This  role  must  be  discharged.     The  plaiutiff 

h'aa  snoceeded  to  the  extent  of  having  the  verdict 

entered  for  him  on  the  other  plea. 

Christian,  J. — I  think  it  would  be  well  to  add  that 
the  Court  express  no  opinion  on  the  first  ground 
against  which  Mr.  Butt  argued,  vis.,  that  there  was 
a  moral  duty  in  the  defendant  to  go  and  tell  Mr. 
Ramsay. 

Kboqp,  J.,  said  he  would  have  been  prepared  to 
decide  the  motion  on  that  ground  alone. 

O^Haoak,  J.^  said  that  he  thought  so  too,  and 
was  not  convinced  by  Mr.  Butt's  argument 

MoNAHAN,  C.  J.,  said  he  had  expressed  the  opinion 
of  the  Court  to  be  upon  the  ground  of  the  interest 

EuU  discharged^ 


Court  of  30rohatt. 

acportaa  by  W  R.  Miller,  Eiq..LL.D ,  BarrUteruU.L«ir. 

In  TBI  GOODS  OF  Anne  Juliana  Wabd. 
May  25. 

Limited  administration. 

Where  administration  was  required  merely  to  make 
out  title  to  a  term^  which  was  vested  in  the  deceased 
as  mortgagee^  and  there  loere  no  other  assets^  and 
on  the  consent  of  most  oj  the  next  ofkin^  the  Court 
gave  a  grant  limited  to  the  premises  comprised  in 
such  term^  although  the  party  was  entitled  to  a  gene- 
ral grant. 


-^^ Hamilton  for  Gifford  Car,  the  lessee  of  a 
^^  $Bd  premises  demised  to  him  for  a  term  of 
i.-_j  /.__  _  .^  administratJon. — He 

the  deceased, 
and  the  pre- 
mises were  of  no  value  beyond  the  head-rent  The 
original  lesssor  had  agreed  to  accept  a  surrender,  with 
tho  approval  of  the  Bankrupt  Conit,  from  the  leasee, 
provided  the  legal  estate  could  be  got  in.  All  the 
next  of  kin  of  the  deceased,  except  one  who  was  not 
competent,  had  renounced,  and  consented  to  the  ap- 
plication. The  deceased  had,  in  her  lifetime,  agreed 
to  join  in  the  snnender,  and  a  deed  to  that  eflfect  had 
been  approved  of  by  her  solicitor.  There  are  no  as- 
sets of  the  deceased,  and  there  is  no  object  in  taking 
out  administration,  but  to  make  title  to  the  lease. 

Keatingb,  J. — You  may  take  a  grant  limited  to 
the  premises  demised  by  the  lease. 


CosTSLLo  V.  Elliott. — May  1  i. 

Limited  administration — WHL 

Administration  to  the  goods  of  the  deceased,  granted 
to  a  creditor^  limited  to  two  policies  of  insurance^ 
and  withofU  the  will^  though  a  will  was  in  exiA- 
ence^  but  the  widow  who  had  it,  when  dted,  di*t 
not  lodge  it  or  appear.  The  next  of  kin  also  were 
citedt  bta  did  not  appear.     There  were  no  otler 


Dr.  Miller  on  the  part  of  the  plaintiff,  the  public 
officer  of  the  National  Bank,  applied  for  letters  of 
administration  of  the  good  of  James  £lliott,  deceayed, 
limited  to  two  policies  of  insurance  on  the  life  o^  ano- 
ther person,  and  witbont  the  will  of  the  deceajied.  It 
appeared  from  affidavits  that  the  deceased  had  depo- 
sited with  the  National  Bank  the  two  policies  referred 
to,  one  for  £500,  and  the  other  for  £400,  to  decore 
advances,  and  that  at  his  death  he  was  indebted  to 
the  bank  in  a  sum  of  more  than  £640  pnnd|»al,  be- 
sides interest  The  policies  had  been  kept  op  by  the 
bank,  and  the  life  was  still  in  esse.  The  value  of  the 
two  policies  now  was  less  than  £400.  The  dtoeu^ed 
bad  made  a  will,  as  it  was  believed,  and  the  widow 
and  next  of  kin  had  been  dnly  cited  to  lodge  Uie  will, 
and  accept  or  refuse,  but  none  had  appeared,  ami  the 
mie  that  their  non-appearance  should  be  taken  as  a 
renonciation  had  been  entered.  The  widow,  it  was 
believed,  had  the  will,  and  her  solicitors  had  been  u^ 
quently  applied  to  on  the  subject,  but  they  always 
stated  that  she  would  in  no  way  interfere,  and  would 
not  lodge  the  will ;  and  she  bad  been  applied  to  by 
letter  to  Boulogne,  where  she  was,  to  give  the  neces- 
sary information  as  to  the  will,  and  to  lodge  it  if  she 
had  it,  but  no  answer  was  received.  Notice  had  l«eii 
given  to  her  solicitors  of  this  motion.  The  deceased 
had  lett  no  assets  save  the  policies  in  question.  The 
general  rule,  no  doubt  is  not  to  give  a  limited  grauc 
to  persons  entitled  to  a  general  grant;  but  io  special 
cases  it  has  been  done.  In  Patterson  v.  Hunter  (30 
L.  J.  Pr.  272)  a  similar  grant  was  made  limited  to  a 
policy  of  insurance;  and  it  appears  from  the  Ooods 
ffFenton  (3  Add.,  36,  n.,)  that  a  limited  grant  may 
be  made  without  annexing  the  wilL 
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KKiLTiN6B»  J. — ^The  bank  U,  in  fiict«  a  purchaser  of 
these  policies.  I  will  make  the  order  as  asked,  limited 
to  the  the  two  policies  of  insurance  in  the  affidavit 
mentioned*  and  without  the  will,  the  grant  to  be  given 
to  the  manager  of  the  bank,  he  giving  jostifyiag  se- 
corilj* 

Order  accardmgfy. 


IH  TBS  GOODS  OF  JOHN  GrKAH,  DBCKASBa -—ifay  12. 

AUackmenir^Personal  demand  oj  casta* 

An  attachment  for  non-payment  of  coda  ordered  to 
he  paid  wUhm  six  daye  after  aetvice  of  order  will 
not  he  granted  unleaa  after  a  personal  demand  of 
thecoata. 

Dr.  MUbr  moved  for  a  conditional  order  for  an  attach 
meot  against  Anna  Maria  McDonnell  for  nonpayment  of 
certain  costs  which  were  ordered  to  be  paid  by  her  to 
her  former  proctor,  Mr.  Beatty,  by  an  order  of  the 
24th  April  last  within  six  days  after  service  of  said 
order  on  Mr.  Bonrke,  her  new  attorney.  The  latter  had 
entered  a  rale  to  change  Mr.  Beatty,  on  payment  of 
costs,  and  the  costs  had  been  taxed  and  certified. 
The  order  for  payment  had  been  duly  served  on  Mr. 
Boorke,  and  a  letter  had  been  written  to  Miss 
McDonnell  apprizing  her  of  the  order,  and  reqnesting 
payment,  bnt  no  answer  had  been  returned.  She  lived 
in  a  Teiy  remote  part  of  the  county  of  Mayo,  and 
personal  service  or  demand  on  her  was  very  difficult 
At  law,  no  doubt,  a  personal  demand  on  the  client 
was  generally  necessary,  but  Sir  C.  Cresawell  made 
an  order  for  an  attachment  under  similar  circumstances 
as  exist  here^if*Ifer  v.  Miller  and  Ilicka  (31  L.  J., 
Matr.  165). 

KsATDfoi;  X — I  do  not  think  that  I  can,  on  the 
muthonij  of  that  case,  dispense  with  a  personal 
demand.  There  may  have  been  one  there,  though  it 
does  not  appear  in  the  report  I  will  follow  the 
mle  at  law,  which  requires  a  personal  demand  in  such 
caseflL 

No  rule  on  ike  motion,  without  prejudice  to 
renewing  it  after  a  personal  demand  haa 
been  made  of  the  amount  due. 


^ousr  of  SorHis. 

CReportod  by  James  Patenon,  Esq.,  of  Um  Klddla  Ttmnls. 
Bsrrister-at-law.J 

Dickson  t;.  thb  Queen Fd>.  27. 

Exciae^  Sprit  licence—  Orocer— Statute— Implied 
repeal — Taxable  words — Construction. 

The  statute  6  Oeo.  4,  c.  81,  imposed  a  higher  duty  on 
licences  to  retail  spirits  obtained  by  spirit  grocers  in 
Ireland,  and  a  lower  duty  on  other  persons,  the  spirit 
grocers  being  defined  as  those  who  do  not  sell  spirits 
in  a  greater  quantity  at  one  time  than  two  quai^ts  to 


be  consumed  on  the  premises.  A  later  Act,  6^7 
Will  4,  c.  38,  s.  3,  enacted  tliat  no  spirit  grocer 
should  obtain  a  licence  to  sell  on  the  premises  other 
than  a  licence  to  retaU  spirits  in  quantities  not  leaa 
at  one  time  than  one  pint,  and  to  be  consumed 
elsewhere  than  on  the  premises,  and  no  other  licence 
shall  be  granted  to  grocera: 
Held  (affirming  the  Judgment  of  the  Exchequer 
ChanOer),  that  the  latter  atatute  did  not  impUedly 
repeal  the  higher  duty  appUcable  to  tpirit  grocera, 
but  that  the  two  atatutea  were  compatible,  the  one 
fixing  the  maximum,  and  the  other  the  minimum, 
of  the  quantity  to  be  aold  at  one  time  ;  and  the  two 
deacriptiona  ofreatriotiona  did  not  neceaaarUy  imply 
two  different  deacriptiona  of  persona. 

This  was  a  suggestion  of  error  in  a  judgment  of  the 
Exchequer  Climber.  The  pUuntiff  in  error  was  a 
suppliant  in  a  petition  of  right,  claiming  to  recover 
back  a  sum  of  I6s.  6^,  as  alleged  excess  on  duty 
claimed  by  the  Grown,  for  a  license  to  retail  spirits  in 
Ireland. 

The  Act  6  Oeo.  4,  a  81,  imposed  certain  duties 
on  the  persons  licensed  to  retail  spirits  in  Ireland,  all 
licences  being  divided  into  two  classes:  one  being  the 
spurit  grocer's  licence,  authorising  the  person  licensed 
to  retail  spirits  in  quantities  not  exceedmg  two  quarts* 
and  to  be  consumed  elsewhere  than  on  the  premises; 
the  other  bdng  all  other  licenses  to  retail  spirits.  The 
6  Geo.  4,  cap.  81,  in  its  2nd  section,  fixes  a  general 
rate  of  duty  to  be  paid  throughout  the  United  King- 
dom on  licenses  to  retail  spirits.  The  duty  is  regu- 
lated by  the  value  of  the  house  in  which  the  retailer 
resides.  The  supptiant  resided  in. a  house  valued  at  £36 
i  ayear,  and  the  duty  properly  payable  by  him,  according 
'  to  the  scale  applicable  to  retailers  of  spirits  under  the 
lower  licence,  was  £2  4s.  Id.,  and  no  more.  The 
words  imposing  the  duty  on  retailers  of  spirits  through- 
out the  United  Kingdom  are  as  follows:  *'  ^L'^^iy 
retailer  of  spirits  (except  retailers  of  spirits  in  Ireland 
after  mentioned).'*  The  words  of  the  exception  im- 
mediately follow  in  the  same  clause,  and  are  as  fol- 
lows: **  Every  retailer  of  spirits  in  Ireland  being  duly 
licensed  to  trade,  vend  and  sell  coffee,  tea,  cocoa  nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity  at  one  time  than  two  quarts ;  or  any 
spirits  to  be  consumed  in  the  house  or  premises  of 
such  retailer." 

The  licence  mentioned  in  this  exception  is  explained 
in  the  4th  section,  which  enacts  that  **  All  persons 
duly  licensed  under  this  Act  to  deal  in  or  sell  cofiee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers,  within  the  meaning  of  the  several  laws  of 
excise  in  force  in  Ireland  at  and  immediately  before 
the  parsing  of  this  Act,  and  shall  be  entitled  to  take 
out  the  licence  hereinbefore  mentioned  to  retail  spirits 
in  any  quantity  not  exceeding  two  quarts  at  any  one 
time  to  be  consumed  elsewhere  than  in  the  house  or 
on  the  premises  of  such  retailer — subject  nevertheless 
to  all  and  every  the  regulations  contained  in  the  said 
laws,  or  any  of  them,  in  respect  of  grocers  retailing 
spirits,  except  so  far  as  any  of  them  are  repealed  or 
altered  by  this  Act.'' 

Although  this  section  entitled  the  Irish  grocer  to 
special  licence  without  any  other  quaHfication  than 
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thoogh  he  were  a  whecUwright  or  a  joamejmRD 
watch-maker,  the  defendant  would  have  a  right  to 
ask  hU  emplojer  to  dismids  him,  A  father  has  a 
datj  to  look  after  the  morals  of  his  children,  and  a 
master  after  those  of  hia  apprentice,  and,  perhaps, 
of  his  domestic  servant;  but  the  case  of  a  gandener  is 
different.  Let  this  mle  be  laid  down,  that  the  master 
may  be  appealed  to  where  there  is  an  obligation  on 
him  to  dismiss  the  servant,  not  a  power  merely,  bnt 
an  obligation. 

Dawse^  Q  C,  was  not  called  on. 

MoNAHAN,  C J. — It  is  annecessarj  to  go  through 
the  cases.  We  are  all  of  opinion  that  it  cannot  be 
argued,  but  that  Kincaid  here  had  an  interest  and  a 
dutj  to  protect  his  servant,  and  an  interest  in  protect- 
ing his  own  property.  Then  was  he  justified  in 
going  to  the  master  to  apprize  him  with  the  object  of 
bringing  his  influence  to  bear  in  order  to  prevent  a 
repetition  7  .  Mr.  Butt  admitted  that  if  there  was  a 
duty  shonrn,  not  a  legal  duty,  bnt  a  moral  or  social 
duty,  this  plea  would  be  good.  This  is  not  general 
or  special  demurrer,  but  a  motion  after  verdict,  and 
the  Court  are  bound  to  presume  that  the  judge 
explained  the  law,  and  saw  there  was  that  relation 
subsisting.  I  do  not  entertain  any  donbt  bnt  that 
there  was  a  moral  and  social  duty  to  prevent  the  recar- 
rence  of  such  misconduct.  Possibly  we  cannot  get  a 
case  in  all  its  parts  like  the  present.  I  think  this 
plea  Is  one  to  be  favoured,  when  honestly  and  bona 
fide  pleaded.  The  Court  are  right  in  encouraging  the 
performance  of  social  as  distinguished  from  Icgnl 
duties.  This  rule  must  be  discharged.  The  plaiutiff 
has  succeeded  to  the  extent  of  having  the  verdict 
entered  for  him  on  the  other  plea. 

Christiak,  J I  think  it  would  be  well  to  add  that 

the  Court  express  no  opinion  on  the  first  ground 
against  which  Mr.  Butt  argued,  vis.,  that  there  was 
a  moral  duty  in  the  defendant  to  go  and  tell  Mr. 
Ramsay. 

Kboqp,  J.,  said  he  would  hare  been  prepared  to 
decide  the  motion  on  that  ground  alone. 

0*Ha6ak,  J.^  said  that  he  thought  so  too,    and 
was  not  convinced  by  Mr.  Butt's  argument 

Monahan,  C.  J.,  said  he  had  expressed  the  opinion 
of  the  Court  to  be  upon  the  gronnd  of  the  interest 

Rtde  disckargedm 


Court  oC  l^roBatr. 

Kcpoitad  by  W  R.  MU1er,Esq.,LL.O ,  BarrUCer.at.Law. 

In  TBI  oooDS  OF  Anne  Juliana  Ward. 
Muy  25. 

Limited  admini'-tration. 

Where  administration  was  required  merdy  to  make 
out  title  to  a  tenn,  which  was  vested  in  the  deceased 
as  mortgagee^  and  there  were  no  other  assets^  and 
on  the  consent  of  most  oj  the  next  of  kin,  the  CouH 
oave  a  grant  limited  to  the  premises  comprised  in 
such  term,  although  thepartg  was  entitled  to  a  gene- 
ral grant. 


J.  P.  Hamilton  for  Gifford  Car,  the  leasee  of  m 
house  and  premises  demised  to  him  for  a  term  of 
years,  applied  for  a  grant  of  administration. — ^He 
had  subseqnently  mortgaged  them  to  the  deceased. 
The  mortgagor  had  become  bankmpt  and  the  pre- 
mises were  of  no  value  beyond  the  head- rent  The 
original  lesssor  had  agreed  to  accept  a  surrender,  with 
the  approval  of  the  Bankrupt  Court,  from  the  leasee, 
provided  the  legal  estate  could  be  got  in.  AH  the 
next  of  kin  of  the  deceased,  except  one  who  was  not 
competent,  had  renounced,  and  consented  to  the  ap- 
plication. The  deceased  had,  in  her  lifetime,  agreed 
to  join  in  the  surrender,  and  a  deed  to  that  effect  had 
been  approved  of  by  her  solicitor.  There  are  do  as* 
sets  of  the  <leceased,  and  there  is  no  object  in  taking 
out  administration,  but  to  make  title  to  the  lease. 

Keatingb,  J. — You  may  take  a  grant  limited  to 
the  premises  demised  by  the  lease. 


CosTELLO  v.  Elliott. — May  1 1. 

Limited  administration — WHL 

Administration  to  the  goods  of  the  deceased,  granted 
to  a  creditor^  limited  to  two  policies  of  insurance, 
and  withofU  the  wiUy  though  a  will  was  in  exist- 
enee,  but  the  widow  who  had  it,  when  cited,  di^l 
not  lodge  it  or  appear.  The  next  of  kin  also  were 
cited,  bfU  did  not  appear.  There  were  no  oiler 
assets. 
Dr.  Miller  on  the  part  of  the  plaintiff,  the  public 
officer  of  the  National  Bank,  applied  for  letters  of 
admiDistradoo  of  the  good  of  James  £lIiott,  deceaMd. 
limited  to  two  policies  of  insorance  on  the  life  o^  auo- 
ther  person,  and  witboat  the  will  of  the  decea.«ed  It 
appeared  from  4iffidavit8  that  the  deceased  had  depo- 
sited with  the  National  Bank  the  two  policies  referred 
to,  one  for  £500,  and  the  other  for  j£4U0,  to  secure 
advances,  and  that  at  his  death  he  was  iudtfbted  to 
the  bank  in  a  sum  of  more  than  £640  principal,  be- 
sides interest  The  policies  had  been  kept  up  by  the 
bank,  and  the  life  was  still  in  esse.  The  value  of  the 
two  policies  now  was  less  than  £400.  The  di-coksed 
had  made  a  will,  as  it  was  believed,  and  the  widow 
and  next  of  kin  had  been  duly  cited  to  lodge  Uie  will, 
and  accept  or  refuse,  but  none  had  appeared,  and  the 
mle  that  their  non-appearance  should  be  taken  as  a 
renunciation  had  been  entered.  The  widow,  it  was 
believed,  had  the  will,  and  her  solicitors  had  been  iiv- 
quently  applied  to  on  the  subject  bnt  they  always 
stated  that  she  would  in  oo  way  interfere,  and  would 
not  lodge  the  will;  and  she  had  been  applied  to  by 
letter  to  Boulogne,  where  she  was,  to  give  the  necca- 
sary  information  as  to  the  will,  and  to  lodg^  it  if  she 
had  it,  but  no  answer  was  received.  Notice  had  t^een 
given  to  her  solicitors  of  thb  motion.  The  dooeadod 
had  lett  no  assets  save  the  policies  in  questiou.  1'he 
general  rule,  no  doubt,  is  not  to  give  a  limited  graut 
to  persons  entitled  to  a  general  grant;  but  in  special 
cases  it  has  been  done.  In  Patterson  v.  Hunter  (30 
L.  J.  Pr.  272)  a  similar  grant  was  made  limited  to  a 
policy  of  insurance;  and  it  appears  firom  the  Ooods 
tfFenton  (3  Add.,  36,  n.,)  that  a  limited  grant  may 
be  made  without  annexing  the  will. 
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Kkatino^  J. — ^The  bank  U,  in  fact,  a  parchascr  of 
these  policies.  I  will  make  the  order  as  asked,  limited 
to  the  the  two  policies  of  insurance  in  the  affidavit 
mentioned,  and  without  the  will,  the  grant  to  be  given 
to  the  manager  of  the  bank,  he  giving  jnstlfyiag  se- 
curity. 

Order  accarcUngfy. 


JS  TBB  Q00D8  OF  JoBN  GrKAH,  DKKASBa -—ifay  12. 

AUachfMnir^Personal  demand  oj  casta. 

An  atta^meni  for  non-payment  of  casta  ordered  to 
be  paid  tDUhm  six  days  after  service  of  order  will 
not  he  granted  unless  after  a  personal  demand  of 
the  costs. 

Dr.  MiBer  moved  for  a  conditional  order  for  an  attach- 
ment agamst  Anna  Maria  McDonnell  for  nonpayment  of 
certain  oosu  which  were  ordered  to  be  paid  by  her  to 
her  former  proctor,  Mr.  Beatty,  by  an  order  of  the 
24th  April  kst  within  six  days  after  service  of  sud 
order  on  Bfr.  Bourke,  her  new  attorney.  The  latter  had 
entered  a  rule  to  change  Mr.  Beatty,  on  payment  of 
costs,  and  the  costs  had  been  taxed  and  certified. 
The  order  for  payment  had  been  duly  served  on  Mr. 
Bonrke,  and  a  letter  had  been  written  to  Miss 
McDonnell  apprizing  her  of  the  order,  and  requesting 
payment,  but  no  answer  had  been  returned.  She  lived 
in  a  very  remote  part  of  the  county  of  Mayo,  and 
personal  service  or  demand  on  her  was  very  difficult 
At  law,  no  doubt,  a  personal  demand  on  the  client 
waa  generally  necessary,  but  Sir  C.  Cresswell  made 
an  order  for  an  attachment  under  similar  circumstances 
as  exist  here— ifOfer  v.  Miller  and  Hicks  (31  L.  J., 
Matr.  165). 

Keahnoi,  J. — I  do  not  think  that  I  can,  on  the 
authority  of  that  case,  dispense  with  a  personal 
demand.  There  may  have  been  one  there,  though  it 
does  not  appear  in  the  report  I  will  follow  the 
rule  at  law,  which  requires  a  personal  demand  in  such 

No  rule  on  the  motion^  without  prejudice  to 
renewing  it  after  a  personal  demand  has 
been  made  of  the  amount  due. 


^ousr  of  SorHis. 

[Reportad  \fj  James  Pat«TsoD»  Esq.,  of  Um  Middls  Ttmols. 
Bsniat«r.st.law.J 

Dickson  v.  tbb  Qoxdt Feb.  27« 

Excise — Sprit  licence —  Orocer — Statute — Implied 
repeal — Taxable  words — Construction. 

The  statute  6  Geo.  4,  c.  81,  imposed  a  higher  duty  on 
licences  to  retail  spirits  obtained  by  spirit  grocers  in 
Ireland^  and  a  lower  duty  on  other  persons,  the  spirit 
graces  being  defined  as  those  who  do  not  sell  spirits 
in  a  greater  quantity  at  one  time  than  two  quarts  to 


be  consumed  on  the  premises.  A  later  Act,  6^7 
WilL  4,  c.  38,  s.  3,  enacted  tliat  no  spirit  grocer 
should  obtain  a  licence  to  sell  on  the  premises  other 
than  a  licence  to  retail  spirits  in  quantities  not  less 
at  one  time  than  one  pint,  and  to  be  consumed 
eleewhere  than  on  the  premises^  and  no  other  licence 
shall  be  granted  to  grocere: 
Held  (affirming  the  Judgment  of  the  JSxchequer 
ChanOer),  that  the  latter  statute  did  not  impUedly 
repeal  the  higher  duly  applicable  to  tpirit  grocers^ 
but  that  the  two  statutes  were  compatible,  the  one 
fixing  the  maximum,  and  the  other  the  minimum, 
of  the  qu€intity  to  be  sold  at  one  time  ;  and  the  two 
descriptions  of  restrictions  did  not  necessarily  imply 
two  different  descriptions  of  persons. 

This  was  a  suggestion  of  error  in  a  judgment  of  the 
Exchequer  Chamber.  The  plaintiff  in  error  was  a 
suppliant  in  a  petition  of  right,  claiming  to  recover 
back  a  sum  of  16s.  6^.,  as  alleged  excess  on  duty 
claimed  by  the  Crown,  for  a  license  to  retail  spirits  in 
Ireland. 

The  Act  6  Geo.  4,  a  81,  imposed  certain  duties 
on  the  persons  licensed  to  retail  spirits  in  Ireland,  all 
licences  bemg  divided  mto  two  classes:  one  being  the 
spurit  grocer's  licence,  authorising  the  person  licensed 
to  retdl  spuits  in  quantities  not  exceedmg  two  quarts* 
and  to  be  consnmeid  elsewhere  than  on  the  premises; 
the  other  being  all  other  licenses  to  retail  spirits.  The 
6  Geo.  4,  cap.  81,  in  its  2nd  section,  fixes  a  general 
rate  of  duty  to  be  paid  throughout  the  United  King- 
dom on  licenses  to  retail  spirits.  The  duty  is  regu- 
lated by  the  value  of  the  house  in  which  the  retailer 
resides.  The  suppliant  resided  in  a  bouse  valued  at  £3S 
ayear,  and  the  duty  properly  payable  by  him,  according 
to  the  scale  applicable  to  retailers  of  spirits  under  the 
lower  licence,  was  £2  4s.  Id.,  and  no  more.  The 
words  imposing  the  duty  on  retailers  of  spirits  through- 
out the  United  Kingdom  are  as  follows:  *<  Every 
retailer  of  spirits  (except  retailers  of  spirits  in  Ireland 
after  mentioned).'^  The  words  of  the  exception  im- 
mediately follow  in  the  same  clause,  and  are  as  fol- 
lows: *'  Every  retailer  of  spirits  in  Ireland  being  duly 
licensed  to  trade,  vend  and  sell  coffee,  tea,  cocoa  nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity  at  one  time  than  two  quarts;  or  any 
spirits  to  be  consumed  in  the  house  or  premises  of 
such  retailer.'* 

The  licence  mentioned  in  this  exception  is  explained 
in  the  4th  section,  which  enacts  that  **  All  persons 
duly  licensed  under  this  Act  to  deal  in  or  sell  cofiee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers,  within  the  meaning  of  the  several  laws  of 
excise  in  force  in  Ireland  at  and  immediately  before 
the  passing  of  this  Act,  and  shall  be  entitled  to  take 
out  the  licence  hereinbefore  mentioned  to  retail  spirits 
in  any  quantity  not  exceeding  two  quarts  at  any  one 
time  to  be  consumed  elsewhere  than  in  the  house  or 
on  the  premises  of  such  retailer — subject  nevertheless 
to  all  and  every  the  regulations  contained  in  the  said 
laws,  or  any  of  them,  in  respect  of  grocers  retailing 
spirits,  except  so  far  as  any  of  them  are  repealed  or 
altered  by  this  Act.'* 

Althongt^  this  section  entitled  the  Irish  grocer  to 
special  lic^A0  NTithoui  any  other  qualification  than 
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though  he  were  a  whecl-wright  or  a  joQmejmAO 
watch-maker,  the  defendant  would  have  a  right  to 
ask  his  employer  to  dismiss  him,  A  father  has  a 
datj  to  look  after  the  morals  of  his  children,  and  a 
master  after  those  of  his  apprentice,  and,  periiaps, 
of  his  domestic  servant;  but  the  case  of  a  gardener  is 
different.  Let  this  rule  be  laid  down,  that  the  ma<9ter 
maj  be  appealed  to  where  there  is  an  obligation  on 
him  to  dismiss  the  servant,  not  a  power  merely,  bnt 
an  obligation. 

DawsCf  Q  C,  was  not  called  on. 

MoNAHAN,  C J. — It  13  unnecessary  to  go  through 
the  cases.  We  are  all  of  opinion  that  it  cannot  be 
argued,  but  that  Kincaid  here  had  an  interest  and  a 
duty  to  protect  his  servant,  and  an  interest  in  protect- 
ing his  own  property.  Then  was  he  justified  in 
going  to  the  master  to  apprize  him  with  the  object  of 
bringing  his  influence  to  bear  in  order  to  prevent  a 
repetition  ?  .  Mr.  Butt  admitted  that  if  there  was  a 
duty  sbov^n,  not  a  legal  duty,  but  a  moral  or  social 
duty,  this  plea  would  be  good.  This  is  not  general 
or  special  demurrer,  but  a  motion  after  verdict,  and 
the  Court  are  bound  to  presume  that  the  judge 
explained  the  law,  and  saw  there  was  that  relation 
subsisting.  I  do  not  entertain  any  donbt  bnt  that 
there  was  a  moral  and  social  duty  to  prevent  the  recur- 
rence of  such  misconduct.  Possibly  we  cannot  get  a 
case  in  all  its  parts  like  the  present.  I  think  this 
plea  Is  one  to  be  favoured,  when  honestly  and  bona 
fide  pleaded.  The  Court  are  right  in  encouraging  the 
performance  of  social  as  distinguished  from  legnl 
duties.  This  rule  must  be  discharged.  The  phiiutilT 
has  succeeded  to  the  extent  of  having  the  verdict 
entered  for  him  on  the  other  plea. 

Christian,  J I  think  it  would  be  well  to  add  that 

the  Court  express  no  opinion  on  the  first  ground 
against  which  Mr.  Butt  argued,  viz.,  that  there  was 
a  moral  duty  in  the  defendant  to  go  and  tell  Mr. 
Ramsay. 

Keoo^,  J.,  said  he  would  have  been  prepared  to 
decide  the  motion  on  that  ground  alone. 

O'Hagak,  J.^  suid  that  he  thought  so  too,    and 
was  not  convinced  by  Mr.  Bntt*8  argument 

Monahan,  C.  J.,  said  he  had  expressed  the  opinion 
of  the  Court  to  be  upon  the  gronnd  of  the  interest. 

RuLe  discharged. 


tfourt  of  ^rofiatr. 

Beport«d  by  W  R.  Mmer,Eiq..LL.D ,  BarrUtcr.at.Lav. 

In  thk  GOons  of  Aitne  Juliana  Wabd. 
May  25. 

Limited  administration. 

Where  administration  was  required  merdy  to  make 
out  title  to  a  term,  which  was  veateU  in  the  deceaeed 
as  mortgagee^  and  there  were  no  other  assets,  and 
on  the  consent  of  most  oj  the  next  ofkin^  the  Court 
oave  a  grant  linUUd  to  the  premises  eomprised  in 
such  term,  although  the  party  was  entitkd  to  a  gene- 
ral grant. 


J.  P.  Hamilton  for  Gifford  Car,  the  leasee  of  i 
house  and  premises  demised  to  him  for  a  tenn  of 
years,  applied  for  a  grant  of  administrat'on.— He 
had  subsequently  mortgaged  them  to  the  deceased. 
The  mortgagor  had  become  banknipt,  and  the  pn- 
mises  were  of  no  value  beyond  the  head-reot.  The 
original  lesssor  had  agreed  to  accept  asurrender»with 
the  approval  of  the  Bankrupt  Court,  from  the  lessee, 
provided  the  legal  estate  could  be  got  in.  All  the 
next  ol  kin  of  the  deceased,  except  one  who  was  act 
competent,  bad  renounced,  and  consented  to  the  ap- 
plication. Tlie  deceased  bad,  in  her  lifetime,  agreed 
to  join  in  the  surrender,  and  a  deed  to  that  effect  had 
been  approved  of  by  her  tfolicitor.  There  are  do  as- 
sets of  the  deceased,  and  there  is  no  object  in  takiug 
out  administration,  but  to  make  title  to  the  lease. 

Keatinob,  J. — You  may  take  a  grant  limited  to 
the  preinines  demised  by  the  lease. 


CosTELLO  v.  Elliott. — May  1 1. 

Limited  administration — WUL 

Administration  to  the  goods  of  the  deveoMd,  grafited 
to  a  creditor^  limited  to  two  policies  of  inguranct, 
and  without  the  willy  though  a  will  was  in  exid- 
ence,  but  the  widow  who  had  it,  when  cited,  dii 
not  lodge  it  or  appear.  The  next  of  kin  also  um 
cited,  but  did  not  appear.     There  were  no  otitr 


Dr.  Miller  on  the  part  of  the  pl«ntiff,  the  pobiic 
officer  of  the  National  Bank,  applied  for  letters  of 
administration  of  tho  good  of  Jamee  Elliott,  deceased, 
limited  to  two  policies  of  insarance  on  the  life  o^auo- 
ther  person,  and  without  the  will  of  the  deceased.  It 
appeared  from  4iffidavito  that  the  deceased  had  depo- 
sited with  the  National  Bank  the  two  policies  referred 
to,  one  for  £600,  and  the  other  for  £400,  to  ^ure 
advances,  and  that  at  his  death  he  was  iodeUed  to 
the  bank  in  a  sum  of  more  than  £640  priocipal,  be- 
sides interest  The  policies  had  been  kept  op  by  the 
bank,  and  the  life  waa  still  in  esse.  The  ?alue  of  the 
two  policies  now  was  leas  than  £400.  The  d(  ceaMxl 
had  made  a  will,  as  it  was  believed,  and  the  widov 
and  next  of  kin  had  been  duly  cited  to  lodge  tlte  will, 
and  accept  or  refuse,  but  none  had  appeared,  ami  the 
mle  that  their  non-appearance  should  be  taken  a^  a 
renunciation  had  been  entered.  The  widow,  it  »^ 
believed,  had  the  will,  and  her  solicitors  bad  been  md- 
qnently  applied  to  on  the  subject,  but  they  aivajrs 
stated  that  she  would  in  no  way  interfere,  and  voold 
not  lodge  the  will;  and  she  had  been  applied  to  bj 
letter  to  Boulogne,  where  she  was,  to  give  the  neces- 
sary information  as  to  the  will,  and  to  lodge  it  n  sbe 
had  it,  but  no  answer  waa  received.  Notice  had  l»een 
given  to  her  solicitors  of  this  motion.  Tho  deceajjed 
had  left  no  assets  save  the  policies  in  qaestioii.  ^he 
general  rule,  no  doubt,  is  not  to  give  a  limited  gr*"J 
to  persons  entitled  to  a  general  grant;  but  m  spe«« 
cases  it  has  been  done.  In  Patterson  v.  Bunter  (S) 
L.  J.  Pr.  272)  a  similar  grant  was  made  ^^^^^J 
policy  of  insurance;  and  it  appears  fironi  the  Ooodi 
ffFenton  (8  Add.,  36,  ».,)  that  a  limited  grant  ma/ 
be  made  without  annexing  the  wilL 
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EiATtNGK,  J. — ^The  bank  b,  in  fact,  a  purchaser  of 
tbeae  policies.  I  will  make  the  order  as  asked,  limited 
to  the  the  two  policies  of  insnraace  in  the  affidavit 
mentiooed,  and  without  the  will,  the  grant  to  be  given 
to  the  manager  of  the  bank,  he  giving  jostifjing  se- 
cmtj» 

Order  accordrngly. 


Is  THE  GOODS  OF  JoHN  C&BAIT,  DBCKASBa— ifay  12. 

AttcuAmetU— Personal  demand  oj  costs. 

An  aUaehment  for  non-payment  oJ  costs  ordered  to 
be  paid  withm  six  days  after  service  of  order  will 
not  he  granUd  unless  after  a  personal  demand  of 
the  costs.  '^ 

Dr.  MUkr  moved  for  a  conditional  order  for  an  attach- 
ment against  Anna  Maria  McDonnell  for  nonpayment  of 
certain  costs  which  were  ordered  to  be  paid  by  her  to 
her  former  proctor,  Mr.  Beatty,  by  an  order  of  the 
24th  April  last  within  six  days  after  service  of  said 
order  on  Mr.  Bonrke,  her  new  attorney.  The  latter  had 
entered  a  mle  to  change  Mr.  Beatty,  on  payment  of 
owts,  and  the  costs  had  been  taxed  and  certified. 
The  order  for  payment  had  been  daly  served  on  Mr. 
Boorke,  and  a  letter  had  been  written  to  Miss 
M'Etonnell  apprizing  her  of  the  order,  and  requesting 
payment,  but  no  answer  had  been  returned.  She  lived 
in  a  very  remote  part  of  the  county  of  Mayo,  and 
personal  service  or  demand  on  her  was  very  difficult 
At  law,  no  doubt,  a  personal  demand  on  the  client 
was  generally  necessary,  but  Sir  C.  CressweU  made 
an  order  for  an  attachment  under  similar  circumstances 
as  exist  here—ifafer  v.  Miller  and  Uicks  (31  L.  J., 
Matr.  165).  ^ 

Kbaiwoe,  J._I  do  not  think  that  I  can,  on  the 
anthority  of  that  case,  dispense  with  a  personal 
demand.  There  may  have  been  one  there,  though  it 
docs  not  appear  in  the  report.  I  will  follow  the 
role  at  law,  which  requires  a  personal  demand  in  such 
cases. 

No  rule  on  the  motion,  unthout  prejudice  to 

^'^'^^f^ing  it  after  a  personal  demand  has 
heen  made  of  the  amount  due. 


CRapoHed  by  Jmdct  Patewon,  Esq.,  of  the  Xiddlo  Tanmla 
Burmtw-aWaw.J  *w»n"», 

DicxsoH  V.  THK  QuEm Feb.  27. 

Excise-^  Sprit  licence—  Grocer— Statute^ Implied 
repet^— Taxable  words— Construction. 

The  statute  6  Geo.  4,  c.  81,  imposed  a  higher  duty  on 
licences  to  retaU  spirits  obtained  by  spirit  grocers  in 
Irelandy  and  a  lower  duty  on  other  persons,  the  spirit 
grocers  being  defined  as  those  who  do  not  seU  spirits 
tn  a  greater  quantity  at  one  time  than  two  quarts  to 


be  consumed  on  the  premises.    A  later  Act,  6^7 
WilL  4,  c.  38,  s.  3,  enacted  tliat  no  spirit  grocer 
should  obtain  a  licence  to  sell  on  the  premises  other 
than  a  licence  to  retail  spirits  in  quantities  not  less 
at  one  time  than  one  pint,  and  to   be  consumed 
elsewhere  than  on  the  premises,  and  no  other  licence 
shall  be  granted  to  grocers: 
Held  (affirming  the  Judgment   of  the   Exchequer 
Chamber),  that  the  latter  statute  did  not  impliedly 
repeal  the  higher  duty  applicable  to  spirit  grocers, 
but  that  the  two  statutes  were  compatible,  the  one 
fixing  the  maximum,  and  the  other  the  minimum, 
of  the  quantity  to  be  sold  at  one  time  ;  and  the  two 
descriptions  of  restrictions  did  not  necessarily  imply 
two  different  descriptions  of  persons. 

This  was  a  suggestion  of  error  in  a  judgment  of  the 
Exchequer  Chamber.  The  plaintiff  in  error  was  a 
suppliant  in  a  petition  of  right,  claiming  to  recover 
back  a  sum  of  I6s.  6^.,  as  alleged  excess  on  duty 
claimed  by  the  Crown,  for  a  license  to  retail  spirits  in 
Ireland. 

The  Act  6  Geo.  4,  c.  81,  imposed  certain  duties 
on  the  persons  licensed  to  retail  spirits  in  Ireland,  all 
licences  bemg  divided  into  two  classes:  one  being  the 
spirit  grocer's  licence,  authorising  the  person  licensed 
to  retail  spirits  in  quantities  not  exceedmg  iwo  quarts* 
and  to  be  consumed  elsewhere  than  on  the  premises; 
the  other  being  all  other  licenses  to  reUil  spirits.  The 
6  Geo.  4,  cap.  81,  in  its  2nd  section,  fixes  a  general 
rate  of  duty  to  be  paid  throughout  the  United  King- 
dom on  licenses  to  retail  spirits.  The  duty  is  rega- 
latcd  by  the  value  of  the  house  in  which  the  retailer 
resides.  The  suppliant  resided  in  a  house  valued  at  JS3& 
a-year,  and  the  duty  properly  payable  by  hhn,  according 
to  the  scale  applicable  to  retailers  of  spirits  under  the 
lower  licence,  was  £2  4s.  Id.,  and  no  more.  The 
words  imposing  the  duty  on  retailers  of  spirits  through- 
out the  United  Kingdom  are  as  follows:  *'  E^yery 
retailer  of  spirits  (except  retailers  of  spirits  in  Ireland 
after  mentioned)."  The  words  of  the  exception  im- 
mediately follow  in  the  same  clause,  and  are  as  fol- 
lows: "  Every  retailer  of  spirits  in  Ireland  being  duly 
licensed  to  trade,  vend  and  sell  coffee,  tea,  cocoa  nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity  at  one  time  than  two  quarts;  or  any 
spirits  to  be  consumed  in  the  honse  or  premises  of 
such  retailer." 

The  licence  mentioned  in  this  exception  is  explained 
in  the  4th  section,  which  enacts  that  "  All  persons 
duly  licensed  under  this  Act  to  deal  in  or  sell  coffee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers,  within  the  meaning  of  the  several  laws  of 
excise  in  force  in  Ireland  at  and  immediately  before 
the  passing  of  this  Act,  and  shall  be  entitled  to  tako 
out  the  licence  hereinbefore  mentioned  to  retail  spirits 
in  any  quantity  not  exceeding  two  quarts  at  anv  one 
time  to  be  consumed  elsewhere  than  in  the  house  or 
on  the  premises  of  such  retailer — subject  nevertheless 
to  all  and  every  the  regulations  contained  in  the  said 
laws,  or  any  of  them,  in  respect  of  grocers  retailing 
spirits,  except  so  far  as  any  of  them  are  repealed  or 
altered  by  this  Act." 

Although  this  section  entitled  the  Irish  grocer  to 
special  Ucet^^e  >'V*^^^^^^  any  other  qnaHfication  than 
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though  he  were  a  wheel-wright  or  %  joarnejmAO 
watch-maker,  the  defendant  would  have  a  right  to 
ask  his  emplojer  to  dismiss  him,  A  father  has  a 
duty  to  look  after  the  morals  of  his  children,  and  a 
master  after  those  of  his  apprentice,  and,  perhaps, 
of  his  domestic  servant;  but  the  case  of  a  gardener  is 
different.  Let  this  rule  be  laid  down,  that  the  ma<;ter 
may  be  appealed  to  where  there  is  an  obligation  on 
him  to  dismiss  the  servant,  not  a  power  merely,  but 
an  obligation. 

DawsCf  Q  C,  was  not  called  on. 

MoNAHAN,  CJ. — It  is  unnecessary  to  go  through 
the  cases.  We  are  all  of  opinion  that  it  cannot  be 
argued,  but  that  Kincaid  here  had  an  interest  and  a 
duty  to  protect  his  servant,  and  an  interest  in  protect- 
ing his  own  property.  Then  was  he  jnstiBed  in 
going  to  the  master  to  apprize  him  with  the  object  of 
bringing  his  influence  to  bear  in  order  to  prevent  a 
repetition?  Mr.  Butt  admitted  that  if  there  was  a 
duty  shonrn,  not  a  legal  duty,  but  a  moral  or  social 
duty,  this  plea  would  be  good.  This  is  not  general 
or  special  demurrer,  but  a  motion  after  verdict,  and 
the  Court  are  bound  to  presume  that  the  judge 
explained  the  law,  and  saw  there  was  that  relation 
subsisting.  I  do  not  entertain  any  doubt  but  that 
there  was  a  moral  and  social  duty  to  prevent  the  recur- 
rence of  such  misconduct.  Possibly  we  cannot  get  a 
case  in  all  its  parts  like  the  present.  I  think  this 
plea  Is  one  to  be  favoured,  when  honestly  and  bona 
fide  pleaded.  The  Court  are  right  in  encouraging  the 
performance  of  social  as  distinguished  from  legnl 
duties.  This  rale  must  be  discharged.  The  plaiutiiT 
has  succeeded  to  the  extent  of  having  the  verdict 
entered  for  him  on  the  other  plea. 

Christian,  J I  think  it  would  be  well  to  add  that 

the  Court  express  no  opinion  on  the  first  ground 
against  which  Mr.  Butt  ai^ed,  viz.,  that  there  was 
a  moral  duty  in  the  defendant  to  go  and  tell  Mr. 
Ramsay. 

Keoo^,  J.,  said  he  would  have  been  prepared  to 
decide  the  motion  on  that  ground  alone. 

O'Hagak,  J.^  said  that  he  thought  so  too,  and 
was  not  convinced  by  Mr.  Butt's  argument 

Monahan,  C.  J.,  said  he  had  expressed  the  opinion 
of  the  Court  to  be  upon  the  ground  of  the  interest. 

Utile  discharged. 


tf  ourt  of  ^rofiatr. 

Beport«d  by  W  B.  MUlv,Eiq.,LL.D ,  BArrliler.at.Lav. 

In  th«  goom  of  Anns  Juuana  Wabd. 
May  26. 

Limited  admni'^tration. 

Where  adminiatratian  was  required  merdy  to  make 
out  title  to  a  term,  which  waa  vested  in  the  deceased 
as  mortgagee^  and  there  were  no  other  assets^  and 
on  the  consent  of  most  of  the  next  ofkin^  the  Court 
oave  a  grant  limited  to  the  premises  comprised  m 
such  term,  although  the  party  was  entitled  to  a  gene- 
ral grant* 


J,  P.  Hamilton  for  Gifford  Car,  the  leasee  of  i 
honse  and  premises  demised  to  him  for  a  term  of 
years,  applied  for  a  grant  of  administrat'oD.— He 
had  subsequently  mortgaged  them  to  the  deceased. 
I'he  mortgagor  had  become  bankrupt,  and  the  pre- 
mises were  of  no  value  beyond  the  head-rent.  The 
original  lesssor  had  agreed  to  accept  a  surrender,  with 
the  approval  of  the  Bankrupt  Court,  firom  the  lessee, 
provided  the  legal  estate  could  be  got  io.  All  the 
next  ol  kin  of  the  deceased,  except  one  who  was  not 
competent,  bad  renounced,  and  consented  to  the  ap- 
plication. The  deceased  bad,  in  her  lifetime,  agreed 
to  join  in  the  surrender,  and  a  deed  to  that  effect  hid 
been  approved  of  by  her  tfolicitor.  There  are  no  as- 
sets of  the  deceased,  and  there  is  no  object  in  takiug 
out  administration,  but  to  make  title  to  the  lease. 

Keatinob,  J. — You  may  take  a  grant  limited  to 
the  premtsea  demised  by  the  lease. 


CosTBLLO  v.  Elliott. — May  1  i. 

Limited  administratkm — W3L 

Administration  to  the  goods  of  the  deceased,  granted 
to  a  creditor^  limited  to  two  policies  of  intunnee, 
and  without  the  wiU,  though  a  will  was  in  exid- 
ence^  but  the  widow  who  had  it,  when  cited,  di>i 
not  lodge  it  or  appear.  The  next  of  kin  also  wen 
cited,  InU  did  not  appear.     There  were  no  otitr 


Dr.  MUkr  oo  the  part  of  the  pl«ntiff,  the  public 
officer  of  the  National  Bank,  applied  for  leiteraof 
administration  of  the  good  of  Jamee  £lliott»  deceased, 
limited  to  two  policies  of  insurance  on  the  lifeo^auo- 
ther  person,  and  without  the  will  of  the  decea^d.  it 
appeared  from  4iffidavito  that  the  deceased  bad  depo- 
sited with  the  National  Bank  the  two  policies  referred 
to,  one  for  £600,  and  the  other  for  £400,  to  secure 
advances,  and  that  at  his  death  he  was  iudebted  to 
the  bank  in  a  sum  of  more  than  £640  prioci|>alt  be- 
sides interest.  The  policies  had  been  kept  op  by  the 
bank,  and  the  life  waa  still  in  esse.  The  value  of  the 
two  policies  now  was  leas  than  £400.  The  dicetied 
had  made  a  will,  as  it  was  believed,  and  the  widov 
and  next  of  kin  had  been  duly  cited  to  lodge  tlie  will, 
and  accept  or  refuse,  but  none  had  appeared,  ami  the 
rule  that  their  non-appearance  should  be  taken  as  a 
reannciation  had  been  entered.  The  widow,  it  «as 
believed,  had  the  will,  and  her  solicitors  had  bceu  nv- 
qoently  applied  to  on  the  ^object,  but  they  »I^«J" 
stated  that  she  would  in  no  way  interfere,  sod  voold 
not  lodge  the  will;  and  she  had  been  applied  to  bj 
letter  to  Boulogne,  where  she  was,  to  give  t^f"^?* 
sary  Information  as  to  the  will,  and  to  lodgp  it  »  ^ 
had  it,  but  no  answer  waa  received.  Notice  had  »»een 
given  to  her  solicitors  of  this  motion.  The  decewcd 
had  lelt  no  assets  save  the  policies  in  qoestiou.  Ihe 
general  rule,  no  doubt,  is  not  to  give  a  limited  grt"J 
to  persons  entitled  to  a  general  grant;  but  in  ^^ 
cases  it  has  been  done.  In  Patterson  v.  Hunter  (S) 
L.  J.  Pr.  272)  a  similar  grant  was  made  ^^^J^ 
policy  of  insurance;  and  it  appears  from  the  WHW* 
ffFenton  (8  Add.,  36,  n.,)  that  a  limited  graut  ma/ 
be  made  without  annexing  the  wilL 


THE  IRISH  JURIST. 


181 


EiATUfGK,  J. — The  bank  U,  in  fact,  a  parchaser  of 
tbeae  policies.  I  will  make  the  order  as  asked,  limited 
to  the  the  two  policies  of  insnrance  in  the  affidavit 
mentioned,  and  without  the  will,  the  grant  to  be  given 
to  the  manager  of  the  bank,  he  giving  jostifyiag  se- 
cnri^. 

Order  aecordingfy. 


Is  Tax  oooDS  OP  JoBN  Crbait,  dkkasbd.-— ifay  12. 

Atta^meni — Personal  demand  of  costs. 

Ah  csUachmeiU  for  nan-paymeni  oj  costs  ordered  to 
be  paid  withm  six  days  after  service  of  order  will 
not  he  gtxmted  unless  after  a  personal  demand  of 
the  costs. 

Dr.  MSler  moved  for  a  conditional  order  for  an  attach 
ment  against  Anna  liana  McDonnell  for  nonpayment  of 
certain  costs  which  were  ordered  to  be  paid  bj  her  to 
her  former  proctor,  Mr.  Beatty,  by  an  order  of  the 
24th  April  last  within  six  days  after  service  of  said 
order  on  Mr.  Booile,  her  new  attorney.  The  latter  had 
entered  a  mle  to  change  Mr.  Beatty,  on  payment  of 
costs,  and  the  costs  had  been  taxed  and  certified. 
The  order  for  payment  had  been  daly  served  on  Mr. 
Bonrke,  and  a  letter  had  been  written  to  Miss 
McDonnell  apprising  her  of  the  order,  and  requesting 
pajmient,  but  no  answer  had  been  returned.  She  lived 
in  a  very  remote  part  of  the  county  of  Mayo,  and 
personal  service  or  demand  on  her  was  very  difficnlt 
At  law,  no  doubt,  a  personal  demand  on  the  client 
was  generally  necessary,  but  Sir  C.  Cresswell  made 
an  order  for  an  attachment  under  similar  circumstances 
as  exist  here—ifafer  v.  Miller  and  Uicks  (31  L.  J., 
Matr.  165). 

KsATDfoi^  J. — I  do  not  think  that  I  can,  on  the 
anthority  of  that  case,  dispense  with  a  personal 
demand.  There  may  have  been  one  there,  though  it 
doea  not  app^tr  in  the  report.  I  will  follow  the 
role  at  law,  which  requires  a  personal  demand  in  such 

No  ride  on  the  motion^  without  prejudice  to 
renewing  it  after  a  personal  demand  has 
been  made  of  the  amount  due. 


H^mw  of  %ntH9. 

Citoportcd  by  James  Patenoo,  Esq..  of  the  ICiddlo  Tenml*, 
Barristar-at-law.J 

Dickson  v.  the  Qctekn Feb.  27. 

Excise — Sprit  licence —  Orocer — Statute — Implied 
repeal-^Taxable  words — Construction. 

The  statute  6  Oeo.  4,  c.  81,  imposed  a  higher  duty  on 
licences  to  retail  spirits  obtained  by  spirit  grocers  in 
Ireland,  and  a  lower  duty  on  other  persons,  the  spirit 
grocers  being  defined  as  those  who  do  not  sell  spirits 
in  a  greater  quantity  at  one  time  than  two  quarts  to 


be  consumed  on  the  premises.  A  later  Act,  6  4r  7 
WilL  4,  c.  38,  s.  3,  enacted  t/iat  no  spirit  grocer 
should  obtain  a  licence  to  sell  on  ^  premises  other 
than  a  licence  to  retail  spirits  in  quantities  not  less 
at  one  time  than  one  pint,  and  to  be  consumed 
elsewhere  than  on  the  premises,  and  no  other  licence 
shall  be  granted  to  grocers: 
Held  (affirming  the  Judgment  of  the  Exchequer 
ChanSber),  that  the  latter  statute  did  not  impliedly 
repeal  the  higher  duty  applicable  to  spirit  grocers^ 
but  thai  the  two  statutes  were  compatible,  the  one 
fixing  the  maximum,  and  the  other  the  minimum, 
of  the  quantity  to  be  sold  at  one  time  ;  and  the  two 
descriptions  trf  restrictions  did  not  necessarily  imply 
two  differefU  descriptions  of  persons. 

This  was  a  suggestion  of  error  in  a  judgment  of  the 
Exchequer  Chamber.  The  pUintiff  in  error  was  a 
suppliant  in  a  petition  of  right,  claiming  to  recover 
back  a  sum  of  I6s.  6^,  as  alleged  excess  on  duty 
claimed  by  the  Orown,  for  a  license  to  retail  spirits  in 
Ireland. 

The  Act  6  Oeo.  4,  c.  81,  imposed  certain  duties 
on  the  persons  licensed  to  retail  spirits  m  Ireland,  all 
licences  being  divided  into  two  classes:  one  being  the 
spirit  grocer's  licence,  authorising  the  person  licensed 
to  retail  spirits  in  quantities  not  exceeding  iwo  quarts, 
and  to  be  consumed  elsewhere  than  on  the  premises; 
the  other  being  all  other  licenses  to  retail  spirits.  The 
6  Geo.  4,  cap.  81,  in  its  2nd  section,  fixes  a  general 
rate  of  duty  to  be  paid  throughout  the  United  King- 
dom on  licenses  to  retail  spirits.  The  duty  is  regu- 
latcd  by  the  value  of  the  house  in  which  the  retailer 
resides.  The  suppliant  resided  in. a  house  valued  at  £36 
a-year,  and  the  duty  properly  payable  by  him,  according 
to  the  scale  applicable  to  retailers  of  spirits  under  the 
lower  licence,  was  £2  4s.  Id.,  and  no  more.  The 
words  imposing  the  duty  on  retailers  of  spirits  through- 
out the  United  Kingdom  are  as  follows:  *'  ^yr^ry 
retailer  of  spirits  (except  retailers  of  spirits  in  Ireland 
after  mentioned).'*  The  words  of  the  exception  im- 
mediately follow  in  the  same  clause,  and  are  as  fol- 
lows: **  Every  retdler  of  spirits  in  Ireland  being  duly 
licensed  to  trade,  vend  and  sell  cofl^ee,  tea,  cocoa  nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity  at  one  time  than  two  quarts;  or  any 
spirits  to  be  consumed  in  the  house  or  premises  of 
such  retailer." 

The  licence  mentioned  in  this  exception  is  explained 
in  the  4th  section,  which  enacts  that  **  All  persons 
duly  licensed  under  this  Act  to  deal  in  or  sell  cofiee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers,  within  the  meaning  of  the  several  laws  of 
excise  in  force  in  Ireland  at  and  immediately  before 
the  passing  of  this  Act,  and  shall  be  entitled  to  take 
out  the  licence  hereinbefore  mentioned  to  retail  spirits 
in  any  quantity  not  exceeding  two  quarts  at  any  one 
time  to  be  consumed  elsewhere  than  in  the  house  or 
on  the  premises  of  such  retailer — subject  nevertheless 
to  all  and  every  the  regulations  contained  in  the  said 
laws,  or  any  of  them,  in  respect  of  grocers  retailing 
spirits,  except  so  far  as  any  of  them  are  repealed  or 
altered  by  this  Act."  ^ 

Althougli  this  section  entitled  the  Irish  grocer  to 
special  Ucen^  yrithonl  any  other  qualification  than 
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though  he  were  a  wheel-wright  or  a  joQitieymAD 
watch-maker,  the  defendant  would  have  a  right  to 
ask  his  employer  to  dUniias  him,  A  father  has  a 
datjr  to  look  after  the  morals  of  his  children,  and  a 
master  after  those  of  his  apprentice,  and,  periiaps, 
of  his  domestic  servant;  but  the  case  of  a  gardener  is 
different.  Let  this  rule  be  laid  down,  that  the  master 
may  be  appealed  to  where  there  is  an  obligation  on 
him  to  dismiss  the  servant,  not  a  power  merely,  but 
an  obligation. 

Dawse^  Q  C,  was  not  called  on. 

MoNAHAN,  G  J. — It  is  unnecessary  to  go  through 
the  cases.  We  are  all  of  opinion  that  it  cannot  be 
argued,  but  that  Klncaid  here  had  an  interest  and  a 
duty  to  protect  his  servant,  and  an  interest  in  protect- 
ing his  own  property.  Then  was  he  jnsti6ed  in 
going  to  the  master  to  apprize  him  with  the  object  of 
bringing  his  influence  to  bear  in  order  to  prevent  a 
repetition  ?  .  Mr.  Butt  admitted  that  if  there  was  a 
dntj  shov^n,  not  a  legal  duty,  but  a  moral  or  social 
duty,  this  plea  would  be  good.  This  is  not  general 
or  special  demurrer,  but  a  motion  after  verdict,  and 
the  Court  are  bound  to  presume  that  the  judge 
explained  the  law,  and  saw  there  was  that  relation 
subsisting.  I  do  not  entertain  any  donbt  but  that 
there  was  a  moral  and  social  duty  to  prevent  the  recur- 
rence of  such  miscondnct.  Possibly  we  cannot  get  a 
case  in  all  its  parts  like  the  present.  I  think  this 
plea  Is  one  to  be  favoured,  when  honestly  and  bona 
fide  pleaded.  The  Court  are  right  in  encouraging  the 
performance  of  social  as  distinguished  from  legnl 
duties.  This  rule  must  be  discharged.  The  phuutiff 
has  succeeded  to  the  extent  of  having  the  verdict 
entered  for  him  on  the  other  plea. 

Christian,  J I  think  it  would  be  well  to  add  that 

the  Court  express  no  opinion  on  the  first  ground 
against  which  Mr.  Butt  ai^ed,  via.,  that  there  was 
a  moral  duty  in  the  defendant  to  go  and  tell  Mr. 
Ramsay. 

Keoqii,  J.,  said  he  would  have  been  prepared  to 
decide  the  motion  on  that  ground  alone. 

O^Hagak,  J.^  said  that  he  thought  so  too,    and 
was  not  convinced  by  Mr.  Butt*8  argument 

Monahan,  C.  J.,  said  he  had  expressed  the  opinion 
of  the  Court  to  be  upon  the  ground  of  the  interest 

Rtde  diackarged. 


Court  of  ^rofiatr* 

Rcpoitod  by  W  a.  MlUer,Eiq.,LL.D ,  BArrliler.at.Lav. 

In  TBI  GOODS  OF  Annb  Juliana  Ward. 
May  25. 

Limited  administration. 

Where  administration  was  reqtdrtd  merely  to  make 
out  title  to  a  term,  which  waa  vested  in  the  deceased 
as  mortgagee^  and  there  were  no  other  assets,  and 
on  the  consent  of  most  oj  the  next  ofkin^  the  Court 
oave  a  grant  limited  to  the  premises  comprised  m 
such  term,  although  the  party  was  entitled  to  a  gene- 
fiu  grant* 


J.  P.  Hamilton  for  Giflbrd  Oar,  the  lessee  of  a 
house  and  premises  demised  to  him  for  a  term  of 
years,  applied  for  a  grant  of  administration. — He 
had  subsequently  mortgaged  them  to  the  deceased. 
The  mortgagor  had  become  bankrupt,  and  the  pre- 
mises were  of  no  value  beyond  the  head- rent.     The 
original  lesssor  had  agreed  to  accept  a  surrender,  with 
the  approval  of  the  Bankrupt  Court,  from  the  leasee, 
provided  the  legal  estate  could  be  got  in.     All  the 
next  of  kin  of  the  deceased,  except  one  who  was  not 
competent,  bad  renounced,  and  consented  to  the  ap- 
plication.    The  decea^  bad,  in  her  lifetime,  agreed 
to  join  in  the  surrender,  and  a  deed  to  that  effect  had 
been  approved  of  by  her  ttolicitor.     There  are  no  as- 
sets of  the  deceased,  and  there  is  no  object  iu  taking 
out  administration,  but  to  make  title  to  the  lease. 

Keatinob,  J. — Yon  maj  take  a  grant  limited  to 
the  premises  demised  by  the  lease. 


CosTELLO  v.  Elliott. — May  \  1. 

Limited  odministratHm — TTtZt 

Administration  to  the  goods  of  the  deceased,  granted 
to  a  creditor^  limited  to  two  policies  of  insurance, 
and  without  the  wiU,  though  a  will  was  in  exi^- 
ence,  hut  the  widow  who  had  it,  when  cited,  di^l 
not  lodge  it  or  appear.  The  next  of  kin  also  wet^ 
cited,  btU  did  not  appear.     There  were  no  otier 


Dr.  Miller  on  the  part  of  the  plaintiff;  the  public 
officer  of  the  National  Bank,  applied  for  letters  of 
administration  of  tho  good  of  Jamee  filliott*  deceased, 
limited  to  two  policies  of  insnrance  on  the  life  o^  auo* 
ther  person,  and  without  the  will  of  the  decea.«ed  It 
appeared  from  affidavits  that  the  deceased  had  depo- 
sited with  the  National  Bank  the  two  policies  referred 
to,  one  for  £500,  and  the  other  for  i:4U0,  to  secure 
advances,  and  that  at  his  death  he  was  indebted  to 
the  bank  in  a  sum  of  more  than  £640  principal,  be* 
sides  interest.  Tho  policies  had  been  kept  np  by  the 
bank,  and  the  life  was  still  in  esse.  The  value  of  the 
two  policies  now  was  lees  than  £400.  The  dcceae^ed 
had  made  a  will,  as  it  was  believed,  and  the  widow 
and  next  of  kin  had  been  duly  cited  to  lodge  Uie  will, 
and  accept  or  refuse,  but  none  had  appeared,  anil  the 
rule  that  their  non-appearance  should  be  taken  as  a 
renunciation  had  been  entered.  The  widow,  it  was 
believed,  had  the  will,  and  her  solicitors  had  been  n-«- 
qnently  applied  to  on  the  subject,  but  they  always 
stated  that  she  would  in  no  way  interfere,  and  would 
not  lodge  the  will;  and  she  had  been  applied  to  by 
letter  to  Boulogne,  where  she  was,  to  give  the  neces* 
sary  Information  as  to  the  will,  and  to  lodge  it  if  she 
had  it,  but  no  answer  was  received.  Notice  had  tteeu 
given  to  her  solicitors  of  thb  motion.  Tho  decea^ied 
had  lelt  no  assets  save  the  policies  in  question.  The 
general  rule,  no  doubt,  is  not  to  give  a  limited  graut 
to  persons  entitled  to  a  general  graut;  but  in  special 
cases  it  has  been  done.  In  Patterson  v.  Hunter  (30 
L.  J.  Pr.  272)  a  similar  grant  was  made  limited  to  a 
policy  of  insurance;  and  it  appears  from  the  Ooods 
ffFenton  (8  Add.,  36,  n.,)  that  a  limited  grant  may 
be  made  without  annexing  the  wilL 
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EiATiNGK,  J. — The  bank  U,  in  fact,  a  purchaser  of 
tbeae  polidea.  I  will  make  the  order  as  asked,  limited 
to  the  the  two  policies  of  iosorance  in  the  affidavit 
mentiooed,  and  withont  the  will,  the  grant  to  be  given 
to  the  manager  of  the  bank,  he  giving  jastifying  se- 
coii^. 

Order  aecordingljf. 


Ik  the  ooods  of  John  C&bait,  dbcbaseix— -ifay  12. 

Atkuhnmt^Peraonal  demand  oj  casta. 

An  attachment  far  non-payment  aj  casta  ardered  ta 
he  paid  unthxn  six  days  after  service  of  order  will 
not  be  granted  unless  after  a  personal  demand  af 
the  costs.  '^ 

Dr.  Mmer  moved  for  a  conditional  order  for  an  attach- 
ment against  Anna  Maria  McDonnell  for  nonpayment  of 
certain  costs  which  were  ordered  to  be  paid  by  her  to 
her  former  proctor,  Mr.  Beatty,  by  an  order  of  the 
24th  April  last  within  six  days  after  service  of  said 
order  on  Mr.  Bonrke,  her  new  attorney.  The  latter  had 
entered  a  rule  to  change  Mr,  Beatty,  on  payment  of 
COTts,  and  the  costs  had  been  taxed  and  certified. 
The  order  for  payment  had  been  duly  served  on  Mr. 
Bonrke,  and  a  letter  had  been  written  to  Miss 
McDonnell  apprizing  her  of  the  order,  and  requesting 
payment,  but  no  answer  had  been  returned.  She  lived 
in  a  ycry  remote  part  of  the  county  of  Mayo,  and 
personal  service  or  demand  on  her  was  very  difficult 
At  law,  no  doubt,  a  personal  demand  on  the  client 
was  generally  necessary,  but  Sir  C.  CresswtU  made 
an  order  for  an  attachment  under  similar  circumstances 
as  exist  here-.if«fer  v.  Miller  and  Hicks  (31  L.  J.. 
Matr.  165). 

KxAiwoE,  J._I  do  not  think  that  I  can,  on  the 
authority  of  that  case,  dispense  with  a  personal 
demand.  There  may  have  been  one  there,  though  it 
d<>es  not  appear  in  the  report.  I  will  follow  the 
rule  at  law,  which  requires  a  personal  demand  in  such 
caaeflL 

Ifarule  an  the  motion,  without  prejudice  ta 
renewing  it  after  a  personal  demand  has 
been  made  of  the  amount  due. 


[Itoported  by  James  Patewon,  Esq.,  of  the  ICiddla  TmmiIa. 
Barri8t«-»t.l»w.J  ««p«*, 

Dickson  v.  thk  Qcnaw Feb.  27. 

Excise --^  Sprit  licence—  Grocer— Statute -^ Implied 
repeal— Taxable  wards— Construction. 

The  statute  6  Geo.  4,  c.  81,  imposed  a  higher  duty  on 
Itcences  ta  retaU  spirits  obtained  by  spirit  grocers  in 
Ireland,  and  a  lower  duty  on  other  persons,  the  spirit 
grocers  being  defined  as  those  who  do  not  seU  spirits 
in  a  greater  quantity  at  one  time  than  two  quarts  to 


be  consumed  an  the  premises.    A  later  Act,  6^7 
WHL  4,  c.  38,  s.  3,  enacted  tliat  no  spirit  grocer 
should  obt€un  a  licence  to  sell  an  the  premises  other 
than  a  licence  ta  retaU  spirits  in  quantities  not  less 
at  one  time  than  one  pint,  and  ta   be  consumed 
elsewhere  than  on  the  premises,  and  no  other  licence 
shall  be  granted  to  grocers: 
Held  (affirming  the  Judgment   af  the   Exchequer 
Chamber),  that  the  laUer  statute  did  not  impliedly 
repeal  the  higher  duty  applicable  to  spirit  grocers, 
but  that  the  two  statutes  were  compatible,  the  one 
fixing  the  maximum,  and  the  other  the  minimum, 
a/the  quantity  to  be  sold  at  one  time  ;  and  the  two 
descriptions  of  restrictions  did  not  necessarily  imply 
two  different  descriptions  af  persons. 

This  was  a  suggestion  of  error  m  a  judgment  of  the 
Exchequer  Chamber.  The  plaintiff  in  error  was  a 
suppliant  in  a  petition  of  right,  claiming  to  recover 
back  a  sum  of  I6s.  6^.,  as  alleged  excess  on  duty 
claimed  by  the  Grown,  for  a  license  to  retail  spirits  in 
Ireland. 

The  Act  6  Geo.  4,  c.  81,  imposed  certain  duties 
on  the  persons  licensed  to  retaQ  spirits  in  Ireland,  all 
licences  being  divided  into  two  classes:  one  being  the 
spirit  grocer's  licence,  authorising  the  person  licensed 
to  retail  spirits  in  quantities  not  exceeding  two  quarts* 
and  to  be  consumed  elsewhere  than  on  the  premises; 
the  other  being  all  other  licenses  to  retail  spirits.  The 
6  Geo.  4,  cap.  81,  in  its  2nd  section,  fixes  a  general 
rate  of  duty  to  be  paid  throughout  the  United  King- 
dom on  licenses  to  retail  spirits.  The  duty  is  regu- 
lated by  the  value  of  the  house  in  which  the  retuler 
resides.  The  suppliant  resided  in  a  house  valued  at  £2S 
a-year,  and  the  duty  properly  payable  by  him,  according 
to  the  scale  i^plicable  to  retailers  of  spirits  under  the 
lower  licence,  was  £2  4s.  Id.,  and  no  more.  The 
words  imposing  the  duty  on  retailers  of  spirits  through- 
out the  United  Kingdom  are  as  follows:  **  Every 
retailer  of  spirits  (except  retailers  of  spirits  in  Ireland 
after  mentioned).'*  The  words  of  the  exception  im- 
mediately follow  in  the  same  clause,  and  are  as  fol- 
lows: "  Every  retiuler  of  spirits  in  Ireland  being  duly 
licensed  to  trade,  vend  and  sell  coffee,  tea,  cocoa  nuts, 
chocolate,  or  pepper,  and  not  selling  spirits  in  any 
greater  quantity  at  one  time  than  two  quarts;  or  any 
spirits  to  be  consumed  in  the  house  or  premises  of 
such  retailer." 

The  licence  mentioned  in  this  exception  is  explained 
in  the  4th  section,  which  enacts  that  "  All  persons 
duly  licensed  under  this  Act  to  deal  in  or  sell  coffee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers,  within  the  meaning  of  the  several  laws  of 
excise  in  force  in  Ireland  at  and  immediately  before 
the  pa&sing  of  this  Act,  and  shall  be  entitled  to  take 
out  the  licence  hereinbefore  mentioned  to  retail  spirits 
in  any  quantity  not  exceeding  two  quarts  at  any  one 
time  to  be  consumed  elsewhere  than  in  the  house  or 
on  the  premises  of  such  retailer — subject  nevertheless 
to  all  and  every  the  regulations  contained  in  the  said 
laws,  or  any  of  them,  in  respect  of  grocers  retailing 
spirits,  except  so  far  as  any  of  them  are  repealed  or 
altered  by  this  Act." 

Although  t^jis  section  entitled  the  Irish  grocer  to 
special  iic^tvce  V^^^^^  any  other  qualification  than 
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that  which  he  darived  from  his  being  lieeiiBed  to  sell 
groceries,  there  was  nothing  in  the  Act  to  prohibit 
him  obtaining  the  ordinary  publican's  licence,  by 
going  before  the  magistrates  and  obtaining  the  licence 
to  sell  beer,  in  accordance  with  the  13th  and  14th 
aectioAS  of  the  Act.  In  this  case  he  was  included  in 
the  general  class  of  retailers  of  spirits,  receiving  an 
unrestricted  licence  upon  paying  the  lower  rate  of 
duty. 

So  long  as  these  licences  were  issued  to  grocers  m 
the  terms  of  this  Act,  no  question  arose  as  to  the 
duty  payable.  If  the  grocer  held  a  beer  licence  and 
applied  for  a  publican's  licence,  he  paid  on  that 
licence  the  lower  duty.  If  he  applied  for  the  special 
licence  mentioned  in  the  4tb  section,  he  was  charged 
with  the  higher  rate  of  duty,  and  this  matter  con- 
tinued up  to  the  year  1836.  In  that  year  the  statute 
6^7  Will  4,  c.  38,  made  a  change  in  respect  of  the 
retail  licence  obtainable  by  grocers. 

The  3rd  section  of  this  Act  was  as  follows:  **  And 
be  it  further  enacted  that  from  and  after  the  passing 
of  this  Act,  no  person  in  Ireland  who  shall  be  da(y 
licenced  under  any  Act  or  Acts  for  granting  excise 
licences  to  deal  in  or  sell  coffee,  tea,  cocoa-nuts,  cho- 
colate, or  pepper,  nor  any  person  deemed  a  grocer 
within  tho  meAuing  of  the  laws  ,of  excise  in  force  in 
Ireland  at  or  immediately  before  the  passing  of  this 
Act,  shall  be  entitled  to  take  out  any  licence  to  retail 
spirits  in  the  house  or  on  the  premises  of  euch  retailer 
or  in  any  house  or  on  any  premises  within  one  quarter 
of  a  mile  of  the  house  or  premises  of  such  retailer, 
other  than  a  licence  to  retail  spirits  in  not  less  than  one 
pint  at  one  time,  and  to  be  consumed  elsewhere  than 
in  the  house  or  pi-emises  of  such  retailer.  And  it 
expressly  enacted  that  *  any  licence  to  retail  spirits  in 
any  other  manner  granted  after  the  passing  of  this 
Act  to  any  such  grocer  or  person  so  licensed  as  afore- 
said should  be  null  and  void  to  all  intents  and  pur- 
poses whatever.' " 

On  the  passing  of  the  latter  Act  (6  &  7  Will  4, 
c.  38),  doubts  arose  whether  that  Act  impliedly 
repealed  the  higher  doty  imposed  on  spirit  grocers 
by  the  previous  Act,  6  Geo.  4,  c.  81.  In  1841  th6 
Buppliant  brought  an  action  to  try  the  question,  and 
'  the  Irish  Exchequer  Chamber  decided,  by  a  majority 
of  six  to  four,  m  his  favour:  Dick9<m  v.  Pope  (7  Ir. 
lu  Rep.,  74).  In  1845  the  latter  Act  was  repealed 
by  the  6  &  li  VIcu  c.  64,  whereupon  the  Irish  spirit 
grocers  demanded  back  the  excess  of  duty  which  they 
had  paid  while  the  Act  of  6  &  7  WUL  4,  c,  38,  was 
in  force.  The  excise  authorities  having  refused  to 
refund  the  sums,  the  present  petitidn  of  right  was 
filed.  The  Court  of  Queen^s  Bench,  without  hearing 
argument,  followed  tho  judgment  of  the  Irish  Ex- 
chequer Chamber,  and  gave  judgment  for  the  sup- 
pliant. The  Englifih  Exchequer  Chamber,  in  error, 
unanimously  reversed  the  judgment  of  the  Queen's 
Bench,  whereupon  the  present  suggestion  of  error  was 

made. 

/.  ButU  Q-C,  for  the  plaintiff  in  error,  contended 
that  the  Exchequer  Chamber  was  wrong,  and  the 
Irish  Kxcheqiief  Chamber  right  in  construing  the 
Act;  that  the  Act  of  6  &  7  Will  4,  c  88,  haviug 
taken  away  the  higher  duty  on  the  licence  imposed 
by  6  Geo.  4,  c.  81,  that  duty  could  not  be  transferred 


by  implication  to  a  new  and  diflerent  licence  created 
by  the  latter  Act;  that  at  all  events,  inasmuch  aa 
there  was  a  doubt,  a  tax  was  not  t6  be  imposed  by 
implication. 

The  AUam^-Otneral  (Palmer),  the  SoUdtor-Oe- 
nercd  (Collier),  and  C.  HutUm^  for  the  respondeot^ 
contended  that  there  was  nothing  mconsistent  between 
the  two  statutes.  The  first  mmly  imposed  a  maad- 
mum  on  the  saleable  quantity,  while  the  latter  atatote 
imposed  a  minimum  restriction. 

Thk  Lord  Chancbllor — My  Lords,  the  question 
which  his  been  argued  before  your  lordshipe,  at  con- 
siderable, but  by  no  means  unnecessary,  length,  ia 
one  of  great  nicety,  and  requiring  much  care  and  dia* 
criminatiou  in  language.     The  point  for  your  lord- 
ships to  decide  in  reality  is,  whether  the  licence  granted 
to  the  suppliant  was  properly  chargeable  with  a  duty 
of  £3  Os.  7id.  or  with  a  duty  of  £2  4s.  lOd,  and 
this  depends  upon  the  question  whether  the  suppliant 
was  a  retailer  of  spirits  within  the  description  ooa- 
tained  in  tho  schedule  appended  to  the  2nd  section  of 
the  6  Geo.  4,  c.  81,  or  whether  he  was  within  the  ex- 
ception contained  in  that  clause,  via.,  within  the  words 
''  except  retailers  of  spirits  in  Ireland  after  mentioned.** 
If  the  suppliant  comes  within   the  description  of 
retailers  of  spirits  in  Ireland  after  mentioned,  then  he 
is  properly  chargeable  with  the  larger  duty;  bnt  if  he 
no  longer  answers  that  description,  then  he  is  cangbt 
(if  I  may  use  the  phrase)  only  by  the  general  enact- 
ment which  is  applicable  to  all  retailers  of  apirita. 
The  words  of  the  exception«that  ia,  the  description 
of  those  retailers  of  spirits  who  are  after  mentioned— 
speak  of  the  retfulers  of  spurita  in  Ireland  who  have 
obtained  grocers'  licences,  and  are  not  selling  apirita 
in  any  greater  quantity  at  one  time  than  two  qnarta, 
or  any  spirits  to  be  consumed  in  the  honse  or  on  the 
premises  of  such  retailers.    The  argument  on  behalf 
of  the  appellant  is,  that  that  is  a  special  and  definite 
description  ot  the  then  grocer  who  Was  licensed  to  retail 
spirits,  and  that  that  specific  form  of  licence  has  been 
subsequently  altered.     So  that,  if  you  hold  the  daty 
here  imposed  to  attach  to  the  licensed  individual  who 
has  received  the  specific  form  of  licence  here  described, 
then,  if  It  turns  out  that  that  specific  form  of  Ucence 
has  been  altered,    the  contention  is,  that  aa  the 
licence  is  difierent,  the  person  bearing  it  becomes 
dlffirent;  for  if  it  be  imposed  upon  the  person  who 
has  received  licence  A,  the  argument  is,  that  it  b  not 
applicable  to  the  person  who  has  received  licence  B. 
Now,  undoubtedly,  we  must  not  lose  sight  of  that 
great  rule  in  the  construction  of  fiscal  laws,  that  they 
are  not  to  be  extended  by  any  laboured  oonatmction, 
but  that  you  must  adhere  to  the  strict  rule  of  inter- 
pretation; and  if  a  person  who  is  subject  to  a  doty  in 
a  particular  character,  or  by  virtue  of  a  particular 
description,  no  longer  fills  that  character  or  anawers 
that  description,  the  duty  no  longer  attaches  upon 
him  and  cannot  be  levied.     The  argument  which  has 
bccu  most  ingeniously  and  elaborately  conducted  on 
behalf  of  the  defendant  has  been  this:  first  of  all  it 
has  been  said  by  the  appellant,  that  the  licence  which 
is  here  intended  to  b(B  referred  to— I  mean  by  the 
words  I  have  already  read,  describmg  the  excepted 
retailers — is  the  licence  which  is  described  in  the  4ih 
section  of  the  same  statute.    That  was  a  licence  to 
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be  gnafted  to  grocers  giving  them  power  to  retail 
sgSntB  in  way  qnanti^  not  exceeding  two  qnarts  at 
wnj  tmm  time  to  be  conanmed  elsewhere  than  in  the 
the  hooae  or  oa  the  premiaea  of  the  retailer.    The 
fioeiioe»  aoeording  to  this  rule,  if  it  be  granted,  would 
be  a  lioeDoe  with  the  maximum  of  the  quantity  to  be 
add,  but  without  the  mention  of  any  minimum.    It 
a{»peai8  from  a  Tarie^  of  statutes  to  have  been  the 
emiert  deriieof  the  Legislature,  in  a  way  which  the 
LegislaaBra  aomedmes  adopts  under  the  notion  that 
sn  Act  of  Pariiameat  can  render  people  moral  or 
tempcnite,  it  aeema  to  have  been  the  earnest  desire  of 
ibe  Legldature  to  impose  every  possible  difficulty 
npoB  tiie  groeen  retaittng  spirits  in  small  quantities. 
lliia  particalar  object  seems  not  to  have  been  quite 
cflbcted  fay  the  statute  I  am  now  adveiting  to,  for  it 
failed  to  fix  anything  like  a  minimum  quantity.     It 
impoaed  a  maximum,  but  it  left  the  grocer  i^traiued 
iTom  aeliing  more  than  two  quarts  at  liberty  to  retail 
wfiikB  in   small  quantities.    This  point  appears  to 
bave  attracted  the  attention  of  the  Legislature,  and 
in  a  artaequent  statute,  the  6th  and  7th  of  Will.  4, 
and  by  the  3rd  section  of  that  statute,  it  is  enacted 
in  sabatance,  that  after  the  passing  of  the  Act  no 
groeer  (I  am  aubeUtuting  the  word  grocer  for  the 
larger  deecripdon  which  b  there  given)  shall  be 
entitled  to  take  out  any  licence  to  retail  spirits  in  the 
house  or  on  the  premises  of  such  retailer,  or  in  any 
hooae  or  any  premises  within  one  quarter  of  a  mile  of 
the  booae  or  premises  of  such  retidler  other  than  a 
Ucence  to  retail  spirits  in  quaatitiea  not  less  than  one 
innt,  and  to  be  conanmed  elsewhere  than  in  the  house 
or  on   the  prennses  of  the  retailer.     The  former 
lioenoe  reatndned  the  grocer  from  selling  more  than 
two  quarts,  but  there  waa  the  same  restriction  with 
regard  to  the  house  and  premises  where  spirits  sold 
were  to  be  consumed,  via.,  the  quantity  was  not  to 
be  oonaumed  in  the  house  or  on  the  premises  of  the 
retajiler.    In  this  subsequent  section  the  Legislature 
aaya:  **  You  shall  not  sell  less  than  one  pint,  and  you 
ahall  not  sell  even  a  pint  to  be  consumed  in  the  house 
or  on  the  premises  of  the  retailer."    It  expressly 
enaeta  that  the  fdnt  sold  is  to  be  consumed  elsewhere. 
Now  tiie  argument  on  the  part  of  Mr.  Butt  has  been, 
that  this  a£lition  made  to  the  licence  makes  it  a 
Merent  licence,  and  that  the  grocer  who  is  subjected 
to  the  restriction  contained  in  thia  addition  becomea  in 
reafity,  fuoad  the  selling  of  spirits,  a  difiereat  person 
from  the  person  described  in  the  6  Geo.  4,  and  that 
he  no  longer  answers  the  description  which  alone  is 
taxed,  via.,  of  the  grocer  the  retailer  of  spirits  not 
selfing  spirits  in  any  greater  quantity  at  one  time  than 
two  quarts.    It  is  difficult  so  to  express  the  matter 
as  to  convey  to  your  lordships'  minds  with  anything 
like  predsion  thia  nice  and  subtle  distinction.     It  all 
turns  upon  this  inquiry:    Is  the  Kmitatbn  of  the 
maximum  of  the  quantity  to  be  pM  repealed  ex- 
pressly or  by  implication  by  the  enactment  which  I 
have  read  out  of  the  3rd  aecdon  of  the  6  and  7  Will. 
4?    Because,  if  the  whole  limitation  as  to  the  maxi- 
mum be  thereby  repealed,  then,  my  lords,  I  think  you 
win  admit  that  the  individual  licensed  under  the  3rd 
section  of  the  6  and  7  Will  4,  has  different  powers 
and  authoritiea  by  his  licence  than  those  which  are 
contained  in  the  former  licence^  and  if  he  becomes  by 


virtue  of  this  subsequent  statute  a  grocer  at  liberty  to 
sell  any  quantity  of  spirits,  then  he  would  no  longer 
answer  the  description  of  a  grocer  not  selling,  that 
is,  not  bebg  at  liberty  to  sell,  any  greater  quantity 
than  two  quarts.  But,  my  lords,  I  have  laboured 
in  vain  to  find  any  reason  for  holdmg  that  these 
two  enactments  are  not  perfectly  compatible  the  one 
with  the  other.  I  have  also  Uboured  in  vain  to 
find  any  reason  for  holding  that  when  you  have  added 
to  the  licence  it  can  no  longer  be  regarded  aa 
answering  the  description  of  a  grocer  not  selling, 
that  is,  not  bemg  licensed  to  sell,  any  greater  quantity 
than  two  quarts.  It  all  turns  upon  this,  whether 
the  two  sections  may  not  be  most  consistently  and 
coiTCctly  reconciled  by  taking  the  ooe  as  fixing  the 
maximum,  and  taking  the  other  as  superadding  the 
minimum*  If  tiie  soperaddition  of  minimum  ma- 
terially affected  the  description  contained  in  the 
taxing  clause,  and  rendered  it  no  longer  applicable 
to  the  person,  then  the  taxing  cUuse  could  not  be 
acted  upon;  but  if  the  soperaddition  of  the  mini- 
mum leaves  the  licensee  still  retaining  the  character- 
istics *whicb  enable  him  to  answer  and  exactly  to 
satisfy  the  description  contained  in  the  taxing 
clause,  then  no  rule  of  construction  would  require 
your  Lordships  to  hold  that  the  two  sections  are  in 
any  way  inconsbtent.  Yon  could  not  hold  that  the 
foimer  section  was  in  any  manner  affected  or 
repealed  by  the  latter.  That  is  the  conclusion  at 
which  I  have,  with  some  difficulty,  been  able  to 
arrive,  and  to  which  I  invite  the  assent  of  your 
Lordships.  In  this  view  the  thing  becomes  reai;ion' 
ably  clear  and  consistent.  The  Legialatnre  hnd 
imposed  a  maximum,  but  it  had  not  imposed  a 
minimum.  It  apprehended  that  much  danger  might 
arise  from  the  retailhig  spirits  by  grocers  in  small 
quantities,  and  therefore  it  added  a  minimum  to 
take  away  or  to  obviate  that  danger.  But  when  it 
added  the  minimum  it  did  not  say  that  the  licence 
should  be  altered;  it  did  not  enlarge  the  capacity 
of  the  licensee  with  regard  to  quantity,  and  I  think 
that  the  licensee  still  remains  at  liberty  to  sell 
no  greater  quantity  at  one  time  than  two  quarts,  al- 
though he  was  subjected  to  the  faither  restriction,  that 
of  being  disabled  to  retail  spirits  in  glasses,  and  wka 
obliged  to  sell  a  quantity  not  less  than  one  pint, 
and  that  to  be  taken  away  from  the  premises  for 
consumption.  It  wss  contended  by  Mr.  Butt  that 
the  construction  of  the  statute  would  be  affected 
greatiy  by  a  consideration  of  the  fact  of  the  practice. 
He  has  told  your  Lordships  that  a  practice  followed 
upon  the  statute  of  the  H  Geo.  4  of  a  grocer  sinkiitg 
his  character  of  a  grocer,  and  assuming  the  gui&e 
and  character  of  a  publican,  getting  a  licence  to  sell 
beer  eo  nominey  and  then  presenting  himself  before 
the  jufttices  for  a  general  license  to  sell  spirits.  He 
desirud  your  Lordship  to  construe  those  specific 
words  of  the  description,  **  not  selling  spirits  in  any 
greater  quantit>,"&c<,  as  bavmg  been  used  by  the 
Legislature,  with  a  prophetio  anticipation  of  the 
practice  that  might  ensue  upon  the  passing  of  the 
Act,  and  as  descriptive  of  the  grocers  in  their  two 
capacities,  viz.,  grocers  that  obtained  grocers'  licences 
to  sell  spirits,  and  grocers  that  got  publicans*  licenses 
to  sell  spirits.      I  do  not  think  that  your  Lordships 
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would  be  at  all  warranted  in  giving  to  the  words  nsed 
ill  the  Act  of  Parliament,  and  which  are  plainly  ap- 
plicable to  the  existing  state  of  things,  the  meaning 
contended  for  by  the  learned  coonscl,  that  they  wore 
used  with  reference  to  possible  future  state  of  things. 
Neither  do  I  think,  if  the  whole  of  the  facts  alleged 
by  Mr.  Butt  were  conceded,  just  for  the  purpose  of 
the  argument,  that  it  would  affect  the  real  question 
upon  which  the  decision  of  this  appeal  depends,  and 
which  I  take  to  bo  simply  this:  whether  the  descrip- 
tion contained  in  the  schedule  to  the  2nd  section  of 
the  Act  6  Geo.  4,  is  or  is  not  rendered  no  longer  ap- 
plicable by  the  fact  of  the  maximum  qnantity  therein 
indicated  being  the  limit,  the  ne  plus  ultras  and  the 
Jicence  being  repealed  and  altered  by  the  3rd  sect,  of 
the  subsequent  Act,  6  &  7  Will.  4.     I  find  nothing  to 
warrant  the  conclusion  that  there  was  such  a  repeal. 
I  find  in  the  nature  of  things  that  the  two  enactments 
are  perfectly  consistent,  the  one  having  giyen  a  maxi- 
mum without  a  minimum,  and  the  other  having  given 
a  minimum  without  dbinrbing  the  maximum.      If 
the  antecedent  description  is  as  I  have  said,  and  it 
refers  only  to  the  minimam,   and    the  maximum 
remains  undisturbed  and  unaffected,  the  description 
is  applicable,  although  the  minimum  is  snpendded 
to  the  maximum.     Upon  these  grounds,  although  it 
is  impossible  to  render  the  matter  quite  as  clear  as 
one  would  desire  to  make  it,  I  humbly  move  your 
Lordt'hips  that  the  Judgment  of  the  Court  below 
be  affirmed,  and  that  the  appeal  be  dismissed. 

Lord  Granwobth.— My  Lords,  I  entirely  concur 
with  my  noble  and  learned  friend  the  Lord  Chancel- 
lor  that  the  judgment  in  this  case  must  be  for 
the  defendant  in  error.  Before  the  passing  of  the 
Act  of  Geo.  4  tAere  ceitainly  was  a  licence  that 
limited  in  its  terms  the  grocer  to  selling  spirits  in  any 
qnantity  within  certain  limits.  The  licence  was  a  ge- 
neral licence  that  the  grocer  might  obtain  them,  al- 
though by  former  Acts  he  could  not  have  done  so. 
Then  the  Legislature  enacted  that,  in  spite  of  his 
having  such  a  licence,  it  should  not  be  lawful  for 
him  to  sell  at  one  time  more  than  two  quarts.  And 
80  stood  the  law  when  the  6  Geo.  4  was  passed. 
The  former  duties  were  then  repealed,  and  amongst 
other  doties  that  were  imposed  upon  every  retailer 
of  spirits  in  Ireland  being  duly  licensed  to  trade 
in,  vend  and  sell,  coffee,  tea,  cocoa-nuts,  chocolate,  or 
pepper,  and  not  selling  spirits  in  any  gi'eater  quantity 
at  one  time  than  two  quaits.  That  was  the  mode 
(certainly  I  think  it  was  rather  an  inaitificial  and 
clumsy  mode)  of  referring  to  the  restriction  which  the 
law  imposed  upon  the  licensed  grocer  who  obtained  a 
licence  to  sell  spirits.  There  was  no  such  thing  then 
as  a  licence  to  sell  in  any  quantity  at  one  time  ex- 
ceeding two  quarts.  There  was  a  licence  to  sell,  but 
the  law  said,  "  Although  yon  have  got  that  licence  in 
your  character  of  grocer,  you  shall  not  sell  more  than 
two  quarts."  It  was  contended  by  Mr.  Butt,  that 
however  that  might  have  stood  before  the  passing  of 
the  Act,  by  the  4th  section  it  became  necessary  that 
the  licence  should  be  a  licence  to  sell  in  quantities 
not  exceeding  two  quarts.  That  4th  section  is  very 
io^rtificlally  framed,  and  in  a  very  blundering  man- 
ner, because  it  assumes  something  to  have  been  said 
before  that  had  not  been  said  at  all.    I  take  the  object 


of  the  clause  to  have  been  this,  to  remove  the  doobts 
that  I  collect  existed  before  as  to  who  came  withia 
the  description  of  grocers  in  Ireland.  It  enacts  that 
fi-om  and  after  a  certain  day  all  persons  who  shall  be 
duly  licensed  under  this  Act  to  deal  in  or  sell  coffee, 
tea,  cocoa-nuts,  chocolate,  or  pepper,  shall  be  deemed 
grocers  within  the  meaning  of  the  several  laws  of  the 
excise  in  force  in  Ireland  at  and  immediately  before 
the  passing  of  this  Act.  And  then  it  goes  on  in  the 
passage  upon  which  Mr.  Butt  seems  to  rely:  **aQd 
shall  be  entitled  to  take  out  the  licence  hereinbefore 
mentioned  to  retail  spirits  in  any  qnantity  not  exceed- 
ing two  quarts  at  any  one  time.''  There  has  been  no 
snch  licence  hereinbefore  mentioned  iu  any  part  of  tbo 
description  of  retailers  of  spirits  in  Ireland,  as  autho- 
rising persons  to  sell  spirits  not  in  any  greater  qnan- 
tity at  one  time  than  two  quarts.  There  waa  no 
licence  that  aathonsed  that,  and  there  was  no  in* 
tention  to  give  any  different  character  to  the  licence. 
That  being  the  state  of  the  law,  the  publican's  Act 
was  passed,  and  that  had  reference,  not  to  duties,  bnt 
to  the  prevention  of  intemperance  and  dmnkenneas^ 
and  in  that  Act  there  were  a  great  many  provisioiis, 
the  tendency  of  which  no  doubt  was  to  make  the  in« 
halMtants  of  that  part  of  the  United  Kingdom  leas  in- 
temperate; and  among  other  provisions  there  is  this: 
*'  That  from  and  after  the  passing  of  this  Act  no  per- 
son in  Ireland  who  shall  be  duly  licensed  nnder  any 
Act  or  Acts  for  granting  excise  licences  to  deal  in  or 
sell  coffee,  tea,  cocoa-nuts,  chocolate,  or  pepper,  nor 
any  person  deemed  a  grocer  within  the  meaning  of  tne 
laws  of  the  excise  in  force  in  Ireland  at  or  Immedi- 
ately before  the  passing  of  this  Act,  shall  be  entitled 
to  take  ont  any  licence  to  retail  spirits  in  the  house  or 
on  the  premises  of  such  retailer  or  in  any  house  or 
on  any  premises  within  one-quaiter  of  a  mile  of  the 
house  or  premises  of  such  retiuler  other  than  a  licence 
to  retail  spirits  in  quantities  not  less  at  one  time  than 
obe  pint.''  What  is  there  to  show  in  the  slightest 
degree  that  other  restrictions  which  existed  before 
were  meant  to  be  affeoted?  I  see  nothing  of  the  sort, 
and  although  I  agree  with  what  h\i  from  the  Lord 
Chancellor,  that  we  must  not  strain  Acts  of  Parlia- 
ment so  as  to  let  it  be  supposed  that  a  duty  has  been 
imposed  upon  the  subject  which  the  LegisUtnre  has 
clearly  said  shall  not  be  imposed,  I  think  one  is  not 
bound,  because  that  is  a  very  well- known  principle,  to 
shut  one's  eyes  to  the  obvions  meaning  of  the  enactment 
The  former  Act  fixed  a  maximum,  and  said  yon  shall 
not,  although  yon  have  a  licence  to  sell  spirits,  sell 
more  nnder  that  licence  than  two  quarts  at  any  one 
time.  Now  it  has  been  said,  with  a  view  to  promot- 
ing temperance  in  the  country,  yon  shall  be  placed 
nnder  this  restriction,  that  yon  shall  never  sell  less  than  a 
pint ;  that  is  to  say,  you  shall  never  sell  small  quantities 
to  persons  who  might  come  into  your  shop  to  tipple; 
yon  must  sell  a  quantity  that  will  be  larger  than  oonld 
be  so  consumed.  That,  in  my  opinion,  is  the  obvious 
intention  of  the  enactment,  and  I  see  no  reason  to 
suppose  that  there  was  any  intention  to  alter  the  for- 
mer enactment,  viz.,  they  were  not  to  sell  more  at  any 
one  time  than  two  quarts.  And  if  so,  they  remained 
where  they  were  before,  and  were  liable  to  the  higher 
rate  of  duty. 

Lord  Weksletdalb.— My  Lords,  I  entirely  concur 
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b  the  obsttTtUona  which  have  been  made  bj  the 
two  noble  and  learned  lords  who  have  preceded  me, 
and  I  hare  nothing  to  add  to  them.  I  have  felt  per- 
feellj  aatiBfied  with  the  reasons  which  were  given  by 
Erie,  C.  J.,  in  the  jodgment  delivered  in  the  Exche- 
quer Chamber.  It  has  appeared  to  me  that  the  niti- 
mate  raanlt  was  perfectly  clear,  and  that  the  judgment 
of  the  Goort  below  onght  to  be  affirmed. 

Judgment  affirmed. 


HoUfs  Court 

Ex  relatione. 
Cox  V.  LnQH.— <^an.  28,  1865. 

his  a  6reac&  oftnaiyfora  trustee  of  a  term  in  a  stt- 
dement  to  secure  portions^  to  aeeign  the  term  for  the 
prtmcqkil  Mon,  unlese  at  the  same  time  he  receives 
a^l  arrears  ofinierest  then  due. 

J.  T.  Bali,  Q.C.,  stated  the  case  for  the  petitioners, 
which  was,  that  by  settlement  dated  the  3rd  day  of 
Joly,  1834,  made  on  the  marriage  of  G.  P.  Piggot, 
William  Pemberton  Piggot,  his  fieither,  conveyed 
lands  npon  certam  tmsts,  to  0.  H.  Haogbton, 
(who  predeceased  his  co-trustee,)  and  Francis  Leigh, 
the  respondent,  for  a  term  of  300  years,  for  the  pur- 
poses therein  mentioned,  namely,  to  raise  £5,500 
for  the  yonnger  children  of  WiJliam  P.  Piggot,  with 
interest  thereon  at  £5  per  cent.,  from  three  mouths 
after  the  death  of  William  P.  Piggot,  which  sum  was 
to  be  divided  amongst  the  said  younger  children  as 
the  said  WtlBam  P.  Piggot  should  appoint*  In  the 
events  which  happened,  the  petitioner,  Charlotte  Coa, 
otherwise  Piggot,  became  entitled  to  £600,  part  of 
said  prioeipai  sum  of  £5,500.  William  P.  Piggot 
died  in  1854,  thereupon  several  of  those  entitled  to 
portions  ofthesaid  charge  pressed  for  payme^nt,  and  by 
indenture  dated  the  3rd  day  of  March,  1859,  the  sur- 
viving trastee,  the  respondent  in  this  case,  Francis 
Leigh,  and  several  of  those  entitled  to  the  portions  of 
the  said  charge,  in  consideraUon  of  the  principal  sum 
then  paid  to  the  said  Francis  Leigh,  but  without  any 
of  the  anreara  of  mterest,  assigned  the  said  charge  and 
the  term  of  300  years  for  securing  the  same  to  one 
Joseph  Jeffiures.  Mrs  Cor,thepetitioner,  did  not  execute 
that  deed;  Francis  Leigh  paid  inu>  Court  nnderthe  Trus- 
tee Relief  Act,  several  portions  thereof;  and,  amongst 
others,  the  portion  of  the  petitioner.  There  was  then 
doe  on  the  last  mentioned  portion  a  considerable  ar- 
rear  of  interest  which  J'raucia  Leigh  did  not  pay  into 
court,  and  this  Was  the  breaiih  of  trust  with  which  he 
was  charged  by  the  petitioner.  The  shares  in  the  sum 
paid  into  court  having  been  ascertained  by  the  report 
of  Master  Brooke^  dated  the  28th  of  May,  1861,  and 
Charlotte  Cox's  share  having  been  paid  out  of  court 
to  her,  this  petition  was  brought  for  the  purpose  of 
nodermg  FVanels  Leigh,  the  trustee,  personally  re- 
sponsible  for  the  amount  of  the  interest  due  on  the 
day  of  payment  into  court.    Neither   the   present 
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owner  of  the  estate  nor  the  assignee  of  the  term  and 
charge  were  made  respondents. 

W.  B.  Smith  appeared  for  the  respondent  The 
respondent  raised  several  defences  by  his  answer,  but 
the  only  one  insisted  on  at  the  hearing  was — that  he 
was  a  mere  trustee  of  the  term  and  never  having 
acted  save  in  the  receipt  of  th^  money  and  payment 
thereof  into  court,  could  not  be  held  liable  as  an  ordi- 
nary trustee  for  breach  of  trust,  and  that  the  peti- 
tioner's remedy  was  agunst  the  lands  and  not  against 
him  personally.  The  (hardship  of  the  case  against 
Francis  Leigh  was  pressed  strongly. 

T,  Pakenham  Law  replied  for  the  petitioner — In 
reply  to  the  Master  of  the  Rolls  he  stated  that  be 
could  find  no  case  where  a  mere  trustee  of  a  term  had 
been  made  personally  responsible,  as  in  the  reported 
cases  the  landowner  was  always  a  party,  and  the  re « 
lief  sought  was  against  him.  He  urged  that  the  re- 
spondent had  taken  away  the  petitioner's  remedy  by 
hiB  act  of  assigning  away  the  term  when  all  the  inte- 
rest duo,  as  well  as  the  principal  secured  by  the  term, 
had  not  been  raised,  and  that  the  trustee  was  only 
discharged  by  the  Trustee  Refief  Act  from  the  monies 
actually  paid  into  court.  That  if  there  was  any  equity 
against  the  landowner  and  assignee  of  the  charge,  the 
Court  should  never  compel  the  petitioner  to  work  out 
so  obscure  an  equity,  but  would  give  her  the  direct 
remedy  against  the  trustee  who  had  been  guilty  of  a 
breach  of  trust. 

Cur  adv.  vidL 

Feb,  22 — The  Mastsr  of  thb  Rolls  declared  that 
the  assignment  by  Francis  Leigh  of  the  term  without: 
having  raised  the  interest  due  was  a  breach  of  trust, 
and  that  accordingly  he  should  pay  the  Interest  to  the 
petitioner  and  her  costs  of  the  suit. 


Court  of  dueen'fs  Utntfi. 

[Beportad  by  William  Wooilock,  Esq.,  BArri•ter•a^L4l^J 

O^Brign  and  othebs  v.  Murrat  and  others. 
November  22;  Dec.  13,  1864. 

Ejectment — Mercantile  Law  Amendment  Act^  st,  19 
^  2Q  Vic.  c.  97 — Actual  seizure-^Chatteie  real. 

QtMsrs,  does  the  word  •* gaods^^  in  sec  1  o/ 19  ^  20 
Vic.  c»  97,  (the  Mercantile  Law  Amendment  Act^J 
include  chaUels  real,  so  as  to  protect  an  assignment 
thereof  made  •  bona  fide*  for  value,  and  without 
notice  against  a  writ  of  fieri  facias  lodged  with  the 
sheriff,  previous^  to  and  executed  after  the  assign- 
ment f 

This  was  an  action  of  ejectment,  brought  by  the 
plaintifls  John  O'Brien,  John  Rogers,  and  Thomas 
Rogers,  for  the  recovery  of  the  house  and  premises 
No.  1,  Lower  Summer-hill,  in  the  parbh  of  St. 
Thomas,  and  city  of  Dublin.  The  case  was  tried  at 
the  sittings  after  Trinity  Term,  1864,  before  Mr. 
Justice  O'Brien  and  a  common  jury.     The  defendant. 
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Patrick  Mnrray,  alone  took  defence  and  appeared  at 
the  trial    The  plaintiffis,  John  O^Brieu,  Joho  Rogers 
and  Thomas  Rog^  daiiiied,  as  assignees  of  the 
Sheriff  of  the  city  of  Dablin,  by  the  indenture  herein^ 
after  mentioned.    At  the  trkf  the  plaintift  proved  an 
indentare  of  lease,  dated  the  23ixl  May,  1834,  and 
made  between  Mary  Turpin  of  the  fire*  pan,  Maria 
Canavao  of   tlie  sec<ynd  part<  and  the  defendatn 
Murray  of  the  third  part^  whereby  (he  said  Turpin 
"and  Canavan  demised  to  the  defendant  the  premuws 
in  question  for  the  term  of  twenty-one  years,  at  the 
yearly  rent  of  £62.     He  also  produced  and  pnt  In 
evidence  an  attested  copy  i^f  a  judgment  recovered  on 
the  i7th  day  of  July,  1863,  by  one  John  Forbes, 
agunst  the  defendant  in  the  Court  of  Exchequer  in 
Ireland,  and  an  attested  copy  of  a  writ  of  fieri  facias 
issued  on  the  foot  of  said  judgment,  and  directed  to 
the  sheriff  of  the  city  of  Dublin,  forth  of  said  court 
on  the  3rd  day  of  August,  1863,  marked  for  the  re- 
qovery  of  the  sum  of  £34  Ids.  2d.,  for  debt  and 
costs,  besides  the  expenses  of  the  levy  thereunder,  and 
of  the  sheriff's  return  thereon;  and  he  further  proved 
by  Mr.  Terence  O'Reilly,  the  sub-sheriff  of  said  city 
of  Dublin,  the  delivery  of  said  writ  to  him  on  the  3rd 
day  of  August,  1868,  and  that  he  delivered  a  warrant 
to  seize  under  siud  writ  to  the  sheriff^s  auctioneer, 
Mr.  Thomas  Dillon.    He  also  proved  by  said  Dilkm, 
a  seizure  and  a  sale  under  said  writ  to  the  plain- 
tiff for  the  sum  of  £30.    The  plaintiff  further  pro- 
duced, and  pnt  in  evidence,  an  indenture  of  assign- 
ment bearing  date  the  4th  September,  1863,  made 
between  William  Dargan,  High  Sheriff  of  the  city  of 
Dublin,  of  the  one  part,  and  the  plaintiff  of  the  other 
party  whereby,  after  reciting  said  writ  of  fi/erijaciaa^ 
and  the  seizure  thereunder,  and  the  sale  of  said 
premises  to  the  plaintiff  on  the  I2fh  day  of  Angust, 
1863,  for  the  sum  of  £30  by  public  auction,  said 
sheriff^  in  consideration  of  said  sum  of  £30,  assigned 
said  premises  to  the  plaintiff,  to  hold  to  him,   his 
executors,  administrators,  and  assigns,  for  the  residue 
of  said  term  of  twenty-one  years,  subject  to  all  rents 
and  covenants  in  said  original  lease  contained*     With 
this  evidence  the  plaintiff  closed  his  case.     Tlie  de- 
fendant produced  and  pnt  in  evidence  an  indenture  of 
assignment,  bearing  date  the  6th  day  of  Angust, 
1863,  made  between  himself  of  the  first  part,  Joseph 
Watkins  and  Joseph  Farran  Darley  of  the  second 
part,  and  Joseph  Franklin  of  the  third  part,  whereby, 
in  consideration  of  the  sum  of  dg262  9s.  8d.  thereby 
recited  to  bo  then  due  and  owing  to  the  said  parties 
thereto  of  the  second  and  third  parts  by  the  defendant, 
he  the  said  defendant  assigned  to  said  parties  thereto 
of  the  second  part  the  said  premises,  the  snbjisct  of  this 
action,  to  hold  to  them,  their  executors,  adminiatrBtors, 
or  assigns,  for  the  residue  of  the  term  of  21  years 
upon  the  trasts  therein  mentioned.    The  defendant 
also  produced  from  the  office  for  the  registry  of  deeds 
in  Ireland,  an  affidavit  made  to  register  as  a  statutable 
mortgage,  a  certain  judgment  recovered  by  one  John 
Orennan  against  the  defiant  on  IBth  day  of  May, 
1863,  for  the  sum  of  £10  ISs.  for  debt  or  damages. 
This  affidavit  stated  that  the  defendant  was  possessed 
of  the  house  and  premises.  No.  1,  Snmmet^hill,  in  the 
t;ounty  of  the  city  of  Dublin,  in  the  respective  parishes 
of  Saint  Thomas  and  Saint  George,  or  one  of  them,  and 


was  registered  ia  and  office  on  the  23rd  day  of  May, 
1863.  He  also  produced  itn  aflMsvit  made  lo  register 
as  a  stalnta(ble  mortgage,  another  jndgmeat  reoovered 
by  the  said  John  Forbes  against  the  ^feniant  ob  the 
18th  day  of  July,  1863,  fi>r  the  sum  of  £47  8s.  3d. 
besides  £7  4sr  lid.  for  oosts..  This  affidavit  stated 
thai  the  defendant  was  possessed  of  the  hoese  and 
promises.  No.  I,  Samnwr  hilt,  in  the  ooiiety  of  the 
city  of  Dublin,  in  the  respective  parishes  of  Saint 
Thomas  and  Saint  G^rge,or  one  of  tiiem,and  was  re- 
gistered in  ttie  said  office  on  the  1 8th  day  of  Jnlv« 
1 863.  The  defendant's  counsel  then  asked  the  learned 
judge  upon  this  evidence  to  direct  a  verdict  for  the 
defendant.  Counsel  for  the  plaintiff  objected  that  the 
assignment  to  Messrs.  Watkins  and  Darley,  though 
prior  in  point  of  date  to  that  from  the  sheriff  to  the 
plaintiff,  yet  appeared  upon  the  evidence  of  the  sub* 
sheriff  and  his  auctioneer,  to  have  been  made  and  exe- 
cuted after  lodgment  with  the  sheriff  of  the  writ  4^  fieri 
fajdas  under  which  the  sale  had  been  had,  and  was, 
therefore,  inoperative  as  against  »aid  asngsment,  the 
premises  being  bound  from  the  day  of  the  locigiaent 
with  the  sheriff  of  the  writ  of  exeentioB.  Ho  also 
objected  to  the  statutable  mortgage  in  John  Grenoan*s 
case,  that  it  was  a  defective  registry  under  the  statute, 
the  parish  in  which  the  premises  were  alleged  to  he 
situate  being  defectively  stated,  and  that  the  state- 
ment of  the  sum  recovered  as  being  debt  or  damages 
also  vitiated  the  registry.  He  further  objected  to  the 
statutable  mortgage  in  John  Forbes  case,  that 
it  was  a  defective  registry  under  the  statote,  the 
parish  in  which  the  premises  were  allied  to  be 
situate  being  defectively  stated.  He,  therefore,  asked 
his  lordship  to  tell  the  jury,  that  If  they  be- 
lieved the  plaintiff^s  evidence,  they  shoeld  find  a 
verdict  for  him.  The  learned  jndge^  however, 
without  leaving  any  question  to  the  jnry»  directed  a 
verdict  for  the  defendant,  reserving  libertj  ta  the 
plaintiff  to  apply  to  have  said  verdict  tnmed  into 
a  verdict  for  the  plaintiff^  if  the  Coort  above  ahonid 
be  of  opinion  that  the  assignment  firoai  the  sheriff 
onght  to  yrevail  against  the  assignment  to  the  Messrs. 
Watkins,  and  if  said  Court  should  think  the  judg- 
ment mortgage  defectively  registered  or  iaoperative 
against  the  plaintiff.  Accordingly,  on  the  5th  No- 
vember, 1864,  the  plaintiff  obtuned  a  oonditiona] 
order,  that  the  verdict  had  for  the  dsfendeat  Patrick 
Murray,  should  be  tnined  into  a  vetdkt  for  tiM  piam- 
tii^  pursuant  to  the  leave  reserved,  or  that  a  new  trial 
should  be  had.  Against  this  conditioiial  <Kder,  caMse 
was  now  shown  on  behalf  of  the  defendaat  Manay. 
The  only  qnestloa  really  aigaed  waa  whellitr  the 
Mercantile  Law  Amendment  Aot»  at.  19  &  20  Vict», 
c.  97,  applied  in  the  case. 

Mcrrie^  Q.  C.  and  Be^ofh^  Q.  O,  wM  for  tbe 
pUdntilb. 

PiirosA,  Q.O.  and  (yZoghlen  forthe  defeodanL 
The  defendant's  argoment  was,  that  notwUfaataad- 
ing  the  prior  lodgment  of  the  writ  with  the  AuHS,  tke 
assignment  of  the  6th  August  was  protected  hy  sec.  1 
of  the  Mercantile  Law  Amendment  Act,  st.  19  ft  ^ 
Yict.  e.  97,  and  that  the  word  *•  goods  *»  In  that  aeo- 
tion  Inetaded  chattels  real.  For  the  plaiatiff  it  was 
contended  that  the  Act  did  not  apply  to  the  case  of 
chattds  real,  and  that  the  use  of  the  es]^reeaioft  *•  ae- 
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toal  aeiflw%''  in  Ike  aectkNi,  showed  that  the  «rord 
** goods"  €oaU  not  estend  to  chfttteU  real,  which 
we»  noi  ospiUe  ti  aa  adaal  seisare. 

Dec  13.— 'O'BiiiBif,  J ^Thb  case  was  tried  before 

me.  Mr.  PbtmU,  lor  the  deiendant,  called  oo  ne  to 
Doa-snt  the  pfanatfiff  as  there  was  no  evidence  of  a 
sfliaora  ef  the  bouse  for  which  the  ejectment  was 
brcNight.  Now,  the  sheriff  was  prodaced^  bat  he  did 
Botftiog  bat  hand  in  the  writ,  bnt  his  aactioneer,  a 
SMua  of  the  baom  of  Dillon,  was  |irodaced,  and  he 
in  poiat  of  ftct,  that  he  Bever  went  to  the 
at  all  for  the  pnrpeees  of  tbb  writ,  that  he 
to  iheni  in  Jane  for  the  purpose  of  another  writ, 
bnt  that  nubr  tbb  writ  be  never  went  to  the  hoase 
to  seise  it^  and  that  he  never  did  -seise  it  in  foot. 
Upon  tlMit  Mr.  Foraell  sanl  there  was  no  evidence  of 
sMsnreb  I  was  of  •cpinieB  that  as  the  case  then  stood, 
the  plidiitiff  having  prodooed  the  sheriff's  deed  to 
him,  and  having  brought  the  action  subseqaentlj  to 
the  ezecation  of  that  deed,  there  was  no  necessity  of 
giviqganjr  proof  of  seijHws.  It  was  qoite  safficient  that 
the  deed  should  have  been  executed.  The  case  went 
on.  Mr.  Puroell  then  said  that  the  legal  estate  did 
not  pass  hy  ihia  deed  of  the  sheri£^  and  he  referred 
to  several  provisions  of  the  Judgment  Mortgage  Act; 
but  in  tbe  argineat  before  us  now  that  question  was 
pven  np.  However,  the  defendant  then  produced  a 
deed  of  the  6th  August,  1663,  three  days  after  the 
writ  was  lodged  with  the  sheriff,  and  six  days  before 
the  aatiial  aafo  look  pbee,  and  he  said  tliat  at  the 
time  tbis  deed  was  executed  the  property  remuned 
k  the  exeoatioa  debtor.  In  that  he  was  certainly 
bone  ent  -by  ibe  two  aitthorities  Doe  v.  Janes  <9  M. 
sad  W.,  372),  aadjP^/acr  y.Mue^rave  (1 4  M.  and 
W.  139).  &>wever,  the  question  then  rsised  for  our 
considontbn  is,  whether,  inasmuch  as  the  plaintiff's 
deed  «aa  actaaUy  eaeeated  by  the  shei  ifl^  when  exe- 
cuted ii  had  not  lebtion  back  to  the  time  of  the  seiaure 
BO  as  to  eveoeaoh  any  wtermediate  deed.  The  defen- 
dant ineisssd  that  at  the  date  of  this  second  deed  the 
legal  estate  was  not  in  the  debtor,  and  that,  therefore, 
netfamg  passed  by  the  deedlrom  the  sheriff  to  the  plain- 
tiflL  AtihackMeoftbecaseMr.Bejta^predacedMr. 
Bcadisy,Aesoiidtorwho  pospaied  the  defondaut*s  deed 
sad  wbO'MBS  Cbewitness  to  it.  There  was  no  sugges- 
tien  that  ibedsed  was  not  a  perfectly  Inmufide  deed, 
given  la coatideration  of  existing  debts;  no  question 
arises  as  to  that,  bnt  on  the  cross-eKamination  of  Mr. 
fiiadley,  it  was  sought  to  shew  that  he  had  notice  of 
the  execntiott.  He  was  adked  the  question,  however, 
aad  doned  it.  Well,  that  is  not  unimportant,  as  it 
wenU  bave  been  part  of  the  duty  of  Mr.  Bradley  in 
taking  an  assignment  of  a  chattel  mterest  te  have  gone 
to  the  sheriff's  office  to  inquire  was  there  an  execution. 
He  snd  be  had  oo  notice.  Well,  on  that  state  of 
things  1  directed  a  verdict  for  the  defendant  if  they 
believed  Mr.  Bradley's  evidenoe,  reserving  liberty  to 
theplabiUfftomoveforaverdtotif  the  Court  should 
he  of  opinion  that  he  was  on  the  evidenoe  entitled  to 
it,  defendant  to  be  at  liberty  to  rely  on  the  deed  of 
the  6tfa  August,  1663.  I  took  that  down  at  the 
trial,  aad  read  it  to  the  parties.  There  was  really  no 
discussion  at  the  trial  as  to  this  deed  being  impeachable. 
V^Tell,  now,  however,  we  have  to  consider  the  provi- 
sions of  the  Act  of  1856,  the  Mercantile  Law  Amend- 


ment Act.  The  first  section  of  that  Act  provides: 
*•  no  writ  of  fieri  Jacias  or  other  writ  of  execution, 
and  no  writ  of  attachment  against  the  goods  of  a 
debtor  shaU  prejudice  the  title  to  such  goods  acquired 
by  any  person  bonafide^  and  for  a  valuable  considera- 
tion before  the  actual  seianre  or  attachment  thereof 
by  virtue  of  such  writ:  provided  such  person  had  not 
at  the  time  when  he  acquired  such  title,  notice  that 
such  writ  or  any  other  writ  by  virtue  of  which 
the  goods  of  such  owner  might  be  sdzed  or  at- 
tach^ had  been  delivered  to  and  remained  un- 
executed in  the  hands  of  the  sheriff,  under  sheriff,  or 
coroner.*'  Now,  supposing  even  that  the  deed  had 
relation  back  to  the  seisore,  still,  here  the  defendant 
says  he  had  not  any  notice  at  the  time  of  the  execu- 
tion. As  I  have  said,  Mr.  Bradley  was  examined 
and  denied  notice,  and  I  deal  with  this  case  as  if 
there  was  no  proof  of  any  notice.  The  various  facts 
were  stated  which  the  plaintiff  had  established,  and 
which  he  was  entitled  to  rely  upon.  The  evidence, 
so  far  as  it  went,  negatived  notice.  Assuming  that 
there  was  no  notice  what  b  the  pUuniiff 's  answer  to 
this  section  ?  It  is  first  said  that  the  words  in  the  sta- 
tute are,  '^goods''  of  a  debtor,  and  cannot  be  considered 
to  mdude  chattels  real,  What  was  the  object  of  this 
Act  of  FarliamMit?  It  must  be  construed  witb 
reference  to  the  Statute  of  Frauds^  and  in  it  the  worda 
used  are  ^'  goods,**  and  it  has  been  settled  that  m  that 
statute  the  words  ** goods"  included  chatteb  real. 
Looking  at  the  definition  of  the  word  **  goods,"  you 
will  find  that  the  word  included,  not  merely  chattels 
personal,  bnt  chattels  reaL  That  being  so,  this  case 
comes  within  the  Act,  and  I  believe  the  only  doubt  is, 
whether  there  should  not  be  a  new  trial.  The  verdict, 
in  this  case,  does  not  preclude  the  plaintiff  re-trying 
bis  own  action,  and  it  was  not  suggested  by  the 
pkuntiff  that  by  examining  Mr.  Watkins  himself  he 
could  prove  any  noUce.  But  where  the  plaintiff  takes 
his  case,  and  rests  it  on  the  state  of  fiicts  which  I 
have  mentioned,  and  the  question  is,  whether  on  that 
he  is  entitled  to  have  a  verdict,  I  do  not  think  we  are 
bound  to  give  lum  a  new  trial.  Of  course,  no  matter 
what  the  value  of  the  premises  was,  and  what  sum  the 
plaintiff  gave  for  them,  he  is  entitled  to  bi^ve  his  legfl 
right  assected;  but  I  think  it  is  not  to  be  Jost  sight  of 
that  the  premises  were  bought  at  the  price  they  were 
bought  at.  That,  of  course,  ought  not  to  ioterfei-e 
with  legal  rights,  but  we  should  exercise  a  discretion, 
and,  therefore,  I  believe,  the  rule  is  that  the  verdict 
bek>w  should  stand. 

Hates,  J— I  concur  with  my  brother  O^Brien. 
This  was  an  action  of  ^ectment  for  a  term  of  years 
which  was  sold  by  the  sheriff  The  defendant  was  a 
lessee  under  a  lease  of  1834.  (His  lordship  then 
stated  the  facts  of  the  case.)  In  my  opinion  the 
pkiAtiff  is  not  entitled  to  have  a  verdict  entered  for 
him.  The  object  of  sL  19  &  20  Vict,  is  to  protect 
the  dealings  which  a  person  may  have,  if  those  dealings 
are  bona  fide^  and  without  notice  of  any  writ  being 
lodged  with  the  sheriff.  The  Statute  of  Frauds 
had  enacted  that  the  property  in  goods  should  be 
bound  from  the  time  of  the  lodgment  of  the  writ,  so 
that  any  goods  dispo^  of  by  the  party  fdler  sucfi 
lodgment  might  be  followed  by  the  sheriff  and  seized, 
and  sold  by  him  even  though  they  might  have  been 
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sold  by  the  owner  for  the  purpose  of  payiug  the  very 
debt  for  which  the  writ  had  been  issued.     That  was 
the  evil  which  was  Intended  to  be  remedied  by  the 
Mercantile  Law  Amendment  Act,  which  is  in  pari  ma- 
teria with  the  Statute  of  Frauds.    It  has  been  said  that 
the  Act  speaks  of  an  actual  seizure,  and  so  does  not 
refer  to  a  term  of  years.  To  that  I  answer,  that  the  case 
bei&g  within  the  mischief  intended  to  be  remedied  by 
the  statute,  ought,  if  possible,  to  be  held  to  be  within 
ltd  words.     But  I  see  no  difficulty  in  giving  to  the 
words  **  actual  seizure ''  a  construction  which  would 
make  them  apply  to  a  term  of  years.     It  is  not 
necessary  that  there  should  be  mannal  delivery  to 
constitute  an  actual  seizure.     In  Cole  v.Davies  (1 
Lord  Raym.,  724),  it  was  held  that  a  seizure  of  part 
was  a  seizure  of  all.    In  recent  tiroes,  in  Balls  v. 
Thick  (9  Jur.,  304),  Lord  Denman  says,  that  any 
act  done  by  a  person  having  authority  which  dis- 
tinctly intimates  to  the  party  that  he  intends  to 
execute  the  writ,  is  sufficient  to  constitute  a  seizure. 
According  to  these  authorities  it  appears  to  me,  that 
if  the  sheriff,  having  received  a  writ  had,  between 
then  and  the  6th  August,  gone  to  the  premises,  and 
announced  that  he  would  have  sold  under  the  writ, 
he  would  have  done  enough  to  constitute  an  actual 
seizure  under  the  Mei*cantile  Law  Amendment  Act. 
For  these  reasons  I  am  of  opinion  that  the  party  should 
retain  his  verdict. 

Lefbot,  0.  J. — I  concur  with  my  brothers. 
FiTZQERALD,  J. — I  coucur  with  the  rest  of  the 
Court  in  thinking  that  the  plaintiff  is  not  entitled  to 
have  a  verdict  entered  for  him,  and  that  is  the  way  he 
has  brought  the  matter  before  the  Court.  I  think  he 
fails  on  the  point  reserved,  but  it  seems  to  me  that 
the  real  controversy  has  not  been  decided,  and  that 
the  case  should  go  to  a  new  trial.  As  to  the  case 
below,  the  plaintiff^  who  has  a  prima  facie  case,  is 
entitled  to  succeed.  I  take  the  law  to  be,  as  to 
chattels  real,  that  unless  the  case  is  protected  by  the 
Mercantile  Law  Amendment  Act,  the  moment  the 
writ  is  delivered  to  the  sheriff  it  binds  the  chattels 
real,  and  when  the  writ  is  executed  it  overrides  the 
int^mcdiate  dealings,  unless  they  are  protected  by 
the  Merctotile  Law  Amendment  Act  I  do  not 
mean  to  go  into  that  at  present  What  the  Statute  of 
Fnmda  dleab  with  is,  that  the  writ  shall  not  bind  the 
property  in  goods;  but  in  dealing  with  this  Act  to 
amend  the  law  as  to  trade  and  commerce,  it  is  open  to 
ns  to  consider  whether  it  has  to  do  with  any  goods  but 
such  as  are  liable  to  actual  seizure,  which  chattels 
real  are  not.  I  assume  that  the  defendant  is  entitled 
to  the  benefit  of  the  Act  if  he  can  bring  his  case 
within  it  The  Act  was  never  submitted  to  the  judge 
at  the  trial,  and  when  the  case  came  on  to  be  dis- 
cussed here,  the  senior  counsel  for  the  defendant 
shewed  cau^e,  and  the  argument  proceeded,  till  at  the 
last  moment  the  Mercantile  Law  Amendment  Act 
was  referred  to.  So  neither  one  party  nor  the  other 
rested  on  the  Act  What  it  provides  is  this.  It  has 
an  exception  resting  on  the  previous  law.  The  effect 
of  the  old  law  was,  as  I  have  said,  and  the  Act  says, 
that  for  the  purpose  of  amending  the  law  respecting 
trade  and  commerce,  a  writ  of  fieri  Jadas  shall  not 
prejudice  the  title  to  goods  acquired  bona  fide  and  for 
value  before  service.    The  party  must  shew  that  he 


is  a  purchaser  for  value,  honafide^  and  that  he  bad  no 
notice.  It  lies  on  the  defendant  to  ascertain  by  a 
jury  that  he  had  no  notice  of  the  writ  of  execntioD  in 
question,  or  of  any  other  writ.  If  the  case  had  pro- 
ceeded properly,  it  was  a  question  to  be  submitted  to 
the  jury,  on  which  the  jury  could  have  drawn  their 
own  conclastons.  It  cannot  be  said  that  there  was 
any  evidence  becanse  Mr.  Bradley  was  examined, 
because  Mr.  Bradley  did  not  do  his  dn^.  His  duty 
was  to  go  to  the  sheriff's  office  and  search  if  there 
was  a  writ  For  anything  that  appears,  the  deed 
might  have  been  got  by  reason  of  the  Messrs.  Watkina 
and  Darley  knowing  of  the  writ  That  is  the  only 
point  I  have  any  doubt  npon,  and  I  think  there  ooght 
to  be  a  new  trial. 

Lefhoy,  C.  J.— All  that  we  decide  in  this  caae  is, 
that  there  should  not  be  a  new  trial 

Cauee  aheum,  nUowed  unth  cosis. 


EcHLiN  V.  Brady — January  12,  1865. 

Action  for  criminal  convereation-^FarUculars, 

Motion  for  particulars  of  occasions  of  criminal  con- 
versation refused. 

This  was  a  motion  on  behalf  of  defendant  that  plaintiff 
shonld  be  directed  to  give  particnlars  of  the  oocasions 
on  which  the  criminal  conversation,  for  which  the 
action  was  brought  took  place,  and  that  all  proceed- 
ings in  the  action  shonld  be  stayed  until  the  par- 
ticulars should  have  been  fhmished.  The  action  was 
one  for  criminal  conversation  with  the  wife  of  the 
plaintiff.  The  present  motion  was  grounded  on  an 
affidavit  of  the  defendant,  stating  his  entire  ignorance 
of  the  matter  for  which  he  was  sued,  and  denying 
that  he  ever  had  had  the  criminal  conversation  alleged. 

BymSj  in  support  of  the  motion— This  action  is 
one  in  which  the  parties  cannot  be  examined,  and 
that  is  a  circumstance  which  makes  it  the  more 
necessary  for  the  defendant  to  know  exactly  of  what 
he  is  accused.  The  count  here  ia  in  the  fonn  given 
by  the  schedule  to  the  Common  Law  Pn>eedare  Act 
a  similar  application  was  granted  in  the  case  of  an 
action  of  slander  in  Eariy  v.  Smiik  (12  In  C  L. 
Rep.,  App.  xxxix).  The  later  practice  has  been  in 
favour  of  using  the  power  of  the  Court  to  order  par- 
ticulars to  be  given,  in  order  that  the  defendant  may 
know  what  case  he  has  to  meet  {G*Brien^  J^ 
There  is  a  distinction  in  the  case  of  slander,  becanse 
there  the  defendant  might  say  either  that  be  did  not 
use  the  words  complained  of^  or  that  the  oocaaion  on 
which  they  were  used  was  privileged,  and,  therefore, 
for  that  purpose  he  may  want  to  know  what  the  occa- 
sion was;  but  no  such  defence  arises  in  actions  for 
criminal  conversation.]  I  submit  that  the  cases  are 
exactly  anakigons. 

Hatss,  J^— There  is  a  dtffiBrence  between  this  case 
and  that  of  slander.  In  that  case  the  gist  of  the 
action  was  the  publication  of  the  slander.  Here  it 
was  a  secret  matter.  It  is  like  the  case  of  a  person 
suing  an  agent  for  a  balance  which  the  agent  has 
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rec^ved.  I  remember  Joy,  G.B.,  said  be  would  not 
allow  that  the  defendant  ^ihoald  call  for  the  bill  of  par- 
tjcalars,  knowing  the  matter  veiy  much  better  than 
the  plaietiff,  and,  I  think,  in  the  same  way  that  covers 
the  present  case.  Here  there  is  a  denial  that  the 
thing  took  place  at  alL  It  may  not  be  proved  that 
it  took  place  at  all,  as  the  only  persons  who  could  tell 
it  are  the  guilty  parties  who  cannot  be  examined. 

O^Brien,  J. — I  have  called  attention  to  the  dif- 
i«renoe  which  exists  between  Early  v.  Smith  and  the 
present  case.  From  the  nature  of  the  action  it  is 
impossible  to  expect  that  the  plaintiff  should  be 
able  to  fix  the  time.  The  fact  may  be  presumed, 
and  the  jury  may  be  satisBed  from  various  circum- 
stances, such  as  letters,  &c.,  that  criminal  intercourse 
did  take  place,  without  their  being  satisfied  as  to  the 
time  when  it  took  place.  Let  us  see  what  hardship 
there  is  on  the  defendant  hero.  If  he  be  able  to 
prove  that  at  a  particular  time,  of  which  evidence  was 
giTen,  he  was  not  at  the  place  at  all,  and  that  the 
evidenee  is  false,  the  action  fails,  and  if  necessary 
also,  the  Court  conld  give  a  new  trial  on  the  ground 
of  sarprise. 

Lefroy,  C.  J. — ^The  Court  have  come  to  the  opinion, 
I  am  happy  to  say,  unanimonsly,  that  there  should  be 
no  rale  upon  this  motion.  My  own  notion  is,  that 
every  decision  should  be  founded  upon  principle  and 
anthority.  There  was  neither  principle  nor  authority 
cited  in  the  present  case.  The  principle  applicable  to 
sncb  an  application  is  that  wise  precaution  which  is 
given  in  the  case  cited,  that  the  party  applying  to 
oblige  his  adversary  to  make  an  exposcfre  of  his  case, 
most  make  that  application  founded  upon  an  oath 
that  he  does  not  believe,  and  cannot  form  an  opinion 
as  to  the  matter  with  which  be  is  charged,  that  the 
charge  is  so  vague  that  he  does  not  know  what  he  is 
charged  with.  Well,  then,  there  is  a  good  authority, 
a  guod  principle  for  making  a  rule  in  such  a  case; 
bat  is  it  possible  to  imagine  that  in  this  case  he  has 
so  qoaJified  himself?  Under  those  circumstances  we 
have  unanimonsly  come  to  the  determination  to  refuse 
the  motion. 


Court  of  CTommon  ^Itasi. 

Ctt«pottod  by  J.  Field  Jobulon,  bq..  Barrbter^uLav.3 

Harris  v.  Dickis. 

Demurrer — Plea  in  abatement — Pendency  of  suit  in 
England  for  the  sante  cause  of  action. 

To  an  action  of  debt  upon  a  judgment  the  defendant 
pleaded  that  the  plaintiff  had  isstteda  writ  in  Eng- 
land against  the  defendant  then  and  now  residing 
in  England^  for  the  same  cause  of  action,  and  that 
the  said  action  was  pending,  Held  a  bad  plea  upon 
general  demurrer. 

This  was  a  demurrer  to  a  plea  in  abatement.  The 
action  was  one  of  debt  upon  a  judgment.  The  sum- 
mons and  plaint  stated  that  on  the  7th  December, 
1855,  a  writ  was  sued  out  in  this  court,  in  which  the 


now  plaintiff  was  plaintiff,  and  the  now  defendant  was 
defendant;  and  it  was  considered  by  the  said  court 
that  the  plaintiff  should  recover  £103,  and  £12  for 
costs;  and  the  plaintiff  had  not  obtained  any  execu- 
tion, and  that  all  things  happened,  and  times  elapsed, 
<S:c.  The  defence  was— that  before  this  the  plaintiff 
issued  a  writ  in  England  against  the  defendant,  then 
and  now  residing  in  England,  for  the  same  cause  of 
action,  and  that  the  said  action  was  pending.  The 
plea  did  not  aMege  that  the  phiintiff  had  declared  in 
England. 

Palles  (with  him  BrnphiU^  Q.C)  in  support  of  the 
demurrer. — My  first  proposition  is — that  an  action  in 
a  foreign  country  is  never  pleadable  in  abatement 
My  second  proposition  is— that  the  Court  cannot,  by 
referring  to  the  writ  of  summons,  ascertain  that 
the  cause  of  action  is  the  same  cause  of  action.  As 
to  the  first  proposition,  I  refer  to  Foster  v.  VassaU 
(3  Atk.  589);  Bayley  v.  Edwards  (3  Swan.  703); 
Hallv.  Odber  (11  East.  124).  The  cases  are  all 
considered  in  Smith  v.  NicoUs  (5  Bin^  N.  C.  208). 
England  is  a  foreign  countrv. — Harris  v.  Saunders 
(4  B.  &  0.  41 1);  Cox  v.  MitcheU  (T-  C.  B.,  N.  S., 
55);  Sparry^s  case  (5  Rep.  61  b);  MitcheU  v.  King 
2  Barnar.  143).  There  is  no  case  on  record  in  which 
an  action  in  a  foreign  court  was  ever  pleaded  as  a 
plea  in  abatement. 

Green^  contra.  [ifonoAan,  CJT. — Suppose  issue 
were  taken  upon  this  plea,  how  could  it  be  tried^-by 
the  Geort  or  by  the  jury?]  By.  the  Court.  That  is 
evidence  in  England  which  is  evidence  in  Ireland.  An 
attested  copy  of  a  judgment  in  the  Court  of  Exche^ 
quer  in  England  would  bo  evidence  in  this  Court-— 
ColUns  V.  Lord  Mathew  (5  East.  472).  My  propo^ 
sition  is — that  the  one  court  can  take  notice  x>f  the 
proceedings  in  another  conrt  in  England,  so  as  to 
bring  the  case  within  the  nile  that  a  person  cannot  be 
twice  proceeded  against  for  the  same  thing.  There  is 
no  doubt  that  if  this  was  a  plea  that  there  was  an  ac- 
tion pending  in  another  court  here,  it  would  be  good. 
That  being  conceded,  I  contend  that  the  court  will 
take  notice  that  the  court  in  England  is  a  court  of 
sa|)erior  jurisdiction. 

Hemphill,  Q.C.,  in  reply.—  It  is  admitted  that  there 
is  no  precedent  •  The  burden  of  supporting  a  propo- 
sition so  novel  is  on  the  other  side.  Xhere  is  at  pre- 
sent pending  in  the  Conrt  of  Exchequer  in  Ireland 
Lewis  V.  BartleU  (13  Ir.  C.  L.  Rep.  App.  xxxix.), 
one  of  the  heaviest  cases  ever  tried  in  this  country ; 
and  it  was  never  thought  of  to  plead  there  that  an  ac- 
tion was  also  brought  in  England  for  the  same  cause. 
An.  action  pending  in  an  inferior  court  cannot  be 
pleaded.  The  pendency  of  a  suit  in  a  foreign  court  is 
no  answer;  nor  is  it  that  a  judgment  has  been  reco- 
vered in  a  foreign  cour^ — Smith  v.  NicoUs  (5  Bing. 
N.  C.  221);  Bank  of  Australasia  v.  Harding  {^  C.B, 
661).  An  Irish  judgment  does  not  rank  as  a  debt 
of  record  in  the  administration  of  assets  in  England; 
nor  does  a  writ  in  Ireland  run  in  England,  nor  vice 
versa. 

MoMAHAN,  C  J. — This  is  the  very  first  time  that 
such  a  plea  was  ever  pleaded. 

Demurrer  allowed^ 
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Stubbeb  v.  Hanrahan.— ^/}rt7  18,  20,  1865. 

Attorneys  licence^^S  Geo.  III.  c.  56 ;  5  j*  6  Vic. 
c.  82;  16  i'  17  Vk.  c.  63. 

An  attorney  who  resided  in  Parsonslown^  and  ordi- 
narily carried  on  business  there^  though  he  trans- 
acted business  in  Dublin  through  his  son^  who  re- 
sided in  his  own  house  in  Dublin^  and  who  was 
not  an  attorney^  was  held  not  to  be  liable  to  pay  a 
city  licence  under  5  ^  6  Fie,  c.  82,  s.  16. 

DowsSy  Q.G.,  in  a  nnmber  of  cases  of  which  the  above 
was  one,  applied  to  the  Court,  stating  that  the  plain- 
tiff, Nicholas  Stnbber,  had  objected  to  the  taxation  of 
the  costs  of  his  attorney,  Thomas  F.  Cooke,  on  the 
ground  of  want  of  qualification.  The  taxing  officer 
declined  to  go  into  the  qnestion,  and  ac|jonmed  the 
taxation.  Nicholas  Stnbber  had  been  plaintiff  in  six 
actions,  and  defendant  in  a  seventh.  The  son  of 
Thomas  F.  Cooke,  who  has  an  office  in  Talbot-street, 
l>ablin,  and  who  is  not  an  attorney,  was  the  party 
acting  all  through;  his  name  is  William  E.  Cooke; 
the  father  is  a  ParsOnstown  attorney.  It  does  not 
appear  that  W.  E.  Cooke  Is  an  attorney,  or  acts  for 
any  other  attorney.  The  notice  of  this  motion  is  ad- 
dressed to  the  father.  The  father  and  the  son  have 
made  affidavits,  and  Stnbber  has  made  an  affidavit 
in  reply.  The  Court  will  hold  that  the  son  is 
substantially  the  father,  and  not  a  town  agent  acting 
for  a  country  attorney.  56  Geo.  III.  c  56,  ss.  65, 
66,  67,  68,  is  the  old  Stamp  Act,  and  stands  for  a 
portion  of  this  motion  unrepealed.  Our  relief  is 
claimed  under  the  68th  section.  The  present  Act  is 
the  5  <&  6  Vic  c  82. — Keegan  v.  Aiowtds  (8  Ir.  Jnr. 
K.  S.  416).  The  only  distinction  is — ^that  there  he 
was  the  defendant.  It  is  admitted  that  this  man  has 
only  paid  the  £6  licence.  He  says  he  was  not  bound 
to  pay  the  £12  licence.  But  on  the  facts  here  I  con- 
tend that  he  does  reside  in  the  city  of  Dublin  for  this 
purpose,  because  the  son  practically  does  business  in 
his  father's  name.  Or  if  the  Court  will  not  think 
this,  then  the  father  is  allowing  a  person  to  carry  on 
his  business  who  u  not  qualified;  and  this  would 
equally  with  the  question  of  residence  prevent  him 
from  recovering  his  costs.  If  an  attorney  who  Is  sub- 
Btantially  resident  in  the  country  as  practising  quarter 
sessions  attorney,  conducts  his  business  through  a 
clerk  in  an  office  in  Dublin,  he  b  practising  in  Dublin. 
The  whole  qnestion  of  the  relations  of  country  attoi^ 
neys  and  town  agents  who  are  not  themselves  attor- 
neys will  be  an  unpleasant  one  when  it  is  opened.  In 
Keegan  v.  Mowlds^  no  doubt,  the  facts  were  stronger 
than  here.  ^  [^Monahan^  C.J. — I  do  not  see  why  the 
taxing  officer  should  not  first  decide  to  what  costs 
Cooke  is  entitled.]  I  find  a  case  where  the  master 
disallowed  items  on  this  principle,  but  did  not  db* 
allow  the  entire  bill. 

Folks  Q.C.,  (with  him  Byrne)  contra. — Nicholas 
Stubber  in  reply  to  the  affidavits  of  Cooke  sen.,  and 
Cooke  jnn.,  states  that  he  has  seen  various  persons  in 
the  office  in  Dublin  who,  Cooke  stated,  were  clients; 
and  that  he  often  said  he  had  to  leave  him  to  attend 
them.  This  application  is  made  in  ten  cases,  in  some 
of  which  rules  to  change  have  been,  entered,  and  there- 
fore as  to  some  of  them,  this  Court  has  nojnrisdiction 


to 'enter  on  this  question,  which  would  properly  arise 
on  a  plea  to  an  action  bronght  to  recover  the  costs  in 
them.  These  rules  were  entered  by  the  plaintiffii 
themselves.  They  are  in  this  dilemma:  they  should 
either  apply  to  set  aside  the  rules,  or  appeal  from  tbe 
taxation.  By  tbe  Act  of  George  III.  and  the  two 
Acts  of  Vic  the  certificate  remains  Ul  force  till  Jan. 
6th  in  the  following  year,  and  is  to  be  stamped  as  of 
the  osual  residence  which  by  5  &  6  Vic.  c  82  has  re- 
ceived the  meaning  of  being  where  the  attorney  shall 
ordinarily  cany  on  his  business.  A  man  is  intended 
to  have  only  one  residence.  Where  then  does  or  did 
Cooke  at  the  commencement  of  the  year  1864  ordina- 
rily carry  on  his  business ?  [^Monahan^  C.J, — Is  that 
clear,  that  if  a  certificate  for  the  comtry  be  taken 
out,  and  the  party  comes  to  town  and  resides  there  in 
the  same  year,  that  the  certificate  taken  out  will  do?3 
I  think  so.  [^MonahaUf  CJ^.— The  only  qnestion  is— 
if  he  ordinarily  carries  on  his  business  m  the  city  of 
Dublin  within  the  meaning  of  this  Act.]  He  ordina- 
rily carries  it  on  in  Parsonstown. 

Dowse,  Q.C^  in  reply. — [Christian^  J* — ^Does  not 
a  solicitor  ordinarily  carry  on  business  where  he  has 
an  office  and  sees  clients;  and  is  not  any  businesa 
which  grows  out  of  that  rather  extraordinary  busi- 
ness?] 

MoNAHAM,  C. J. — The  case  is  quite  dear.  No  prin- 
ciple is  better  establbhed  than  this — ^that  an  Act  of 
Parliament  imposing  a  tax  must  be  construed  most 
strictly.  Here  one  class  of  attorney  b  to  pay  a  higher 
tax  than  another.  The  language  must  therefore  be 
what  will  leave  no  doubt  whatever.  The  Legblatnre 
does  not  maxe  it  necessary  to  pay  the  higher  tax  for 
the  transaction  of  business  in  the  superior  coorts.  It 
does  not  make  that  the  criterion.  But  if  the  attorney 
ordinarily  resides  in  the  country  be  pays  the  smaller  tax. 
5  &  6  Vic.  c.  82,  s.  16,  provides  to  **  prevent  evadon  of 
such  higher  duties  if  any  person  shall  ordinarily  carry 
on  his  business  within  the  city  of  Dublui,  &c,  or  shall 
for  the  space  of  forty  days  or  more  in  any  one  year 
reside  within  the  limits  afbresud,  every  such  person 
shall  be  deemed  to  be  resident,  &c  and  shall  be  liable  to 
the  higher  duties."  Therefore  residence  is  out  of  the 
question.  The  only  question  is — if  he  ordinarily  car- 
ries on  his  business  within  the  city  of  Dnblin.  He 
does  not,  because  he  ordinarily  carries  it  on  elaewhere, 
with  the  exception  of  that  business  which  he  carries 
on  through  his  son,  who  resides  in  hb  own  honse. 

MoHknreju^ed. 


Stubber  t;. 


-ilpri/ 20,  1865. 


Inspection  o/documents* 

The  plaintiff  in  an  ejectment  in  which  an  appeal  was 
pending  to  the  Court  of  Exchequer  Chamber  ap- 
plied to  the  Court  of  Common  Pleas  to  obtain  a 
certified  copy  of  a  deed  which  was  not  given  in  evi- 
dence at  the  trials  but  which  was  alleged  to  relaU  to 
the  subject-matter  oj  the  (jedment^  and  0  be  in  the 
custody  qf  a  person  who  held  it  as  a  trustee  for 
both  the  plaintiff  and  defendant.  The  Court  re- 
fused the  motion.     The  Court  of  Chancery  alone 
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has  juriadikUon  to  grant  inspection  hy  way  ofanti- 


Iv  this  case,  whieli  was  an  ejectment  tried  before 
Cbristian,  J^  and  m  which  an  appeal  was  peadiog  to 
the  Gout  of  EiTor, 

DoMue^  Q.G.,  for  the  plaintiff;  applied  to  obtain  a 
certified  eopy  of  a  deed  of  1752,  being  the  marriage 
settlement  ezecated  on  the  marriage  of  the  fhther  and 
mother  <^  the  plaintiff's  grandfather.  [ChrMan,  J.— 
On  the  trial  the  onlj  de^  given  in  evidence  was  one 
of  18099  on  the  separation  of  Chetwoode  Hamilton 
jiad  his  wife,  and  two  memorials  of  other  deeds.]   We 
want  the  copy  lor  the  ^ipeal  now  pendmg.    [Jfona* 
han^  QJ. — How  can  that  be?    Most  not  the  appeal 
be  dedded  on  the  grounds  before  ns  when  we  made 
the  order?    As  I  understand,  the  documents  used  at 
the  trial  are  all  we  have  power  to  order  the  produo- 
tion  oC     Yon  may  bring  a  new  action  and  apply  for 
docaments  not  prodaced  on  the  former  trial]     Under 
the  eoflimon  law  jurisdiction  of  the  Court  I  tldnk  we 
are  entitled.     [Monahan,  G.J — ^That  might  have 
been  before  the  trial  in  this  Court]     We  are  con- 
tending for  a  new  trial.     [Ckristiant  J« — ^We  must 
take  it  as  a  fact  that  no  such  deed  was  given  in  evi- 
dence at  all,  and  therefore  if  yon  got  the  copy  you 
could  not  make  any  use  of  itj     But  under  the  com- 
mon law  jurisdiction  of  the  Court  we  are  entitled  to 
a  copy  of  a  deed  which  HaUowes  holds  as  a  trustee 
for  both  parties.    [Monahan^  CJ. — ^No  matter  who 
holds  it,  has  the  Court  jurisdiction?]     It  has.;    [Mo- 
nakat^  CJ, — Except  for  the  purpose  of  a  pending 
suit?]    The  deed  has  to  do  with  the  Unds,  and  we 
cannot  tell  what  effect  it  may  have  till  we  see  it.     It 
may  contradict  some  of  the  evidence  which  was  given 
in  the  caae.     We  are  perhi^ps  not  entitled  to  it  as  a 
matter  of  discovery,  but  if  thlB  be  a  deed,  the  common 
property  of  both  parties,  the  Court  will  not  requu^  us 
beforehand  to  show  what  use  we  will  make  of  it. 
Could  not  we  move  now  for  a  new  trial  on  the  ground 
of  sniprise?    IManahanf  C.J. — Scarcely  now.]     I 
admit  we  can  only  use  it  for  a  new  trial  motion. 
Battenby,  Q.d,  contra»  was  not  called  on. 
MairAHAN,  C.  J.-»We  have  no  jurisdiction  to  grant 
this  except  for  the  purpose  of  a  cause  pending  in  the 
Court.     The  Court  of  Chancery  alone  has  jurisdiction 
to  grant  inspection  by  way  of  anticipation.     It  is  the 
proper  ooart  to  make  the  application  to. 

Christie,  J. — ^The  deed  as  now  opened  by  Mr. 
Dowae  would  contradict  the  caae  made  by  the  plam- 
tiff*  at  the  trial. 

MoUon  rejuaei. 


LowcMANs  v.  Wallace.— «/ttne  4. 

Memorandum  of  8atisfacti(m — Common  Law  Prooe- 
(hireActf  1853,  see.  144 — Irish  Bankrupt  and 
Insolvent  Acty  1857 — Arrangement  douses. 

The  defendant  petitioned  ihe  Bankrupt  Court  under 
the  arrangement  clauses  oj  the  Bankrupt  Act^ 

1857,  and  protection  was  given  on  the  15<A  AprU, 

1858.  The  plaintijps  attorney  was  caulione 
against  proceeding  against  the  defendant  for  th 


amount  of  his  daxm;  hU  he  did  proceed^  and  the 
defendant  gave  a  consent  for  judgment^  which  on 
the  2lst  May,  1858,  the  plaintiff  registered  as  a 
mortgage  against  the  fands  of  the  dejendant  which 
had  been  previously  mortgaged  to  the  Ulster  Bank^ 
and  were  afterwards  sold.  Promissory  notes  Jor 
the  amount  of  the  composition  agreed  on  were  ten* 
dered  to  the  plaintiff.  The  ^d^endant  obtained  his 
certificate  ontheUth  October,  1859.  The  Court 
declined  to  grant  a  motion  made  on  bfhalf  of 
the  Ulster  Bank  that  a  memorandum  of  satisjac- 
Hon  might  he  entered  iq>on  the  judgment  with  a 
view  to  making  title  to  Ae  lands  against  which  the 
plaintiff  had  registered  it. 

Porter,  on  behalf  of  the  Ulster  Banking  Company, 
applied  that  a  memorandum  of  satlsfoction  might  be 
entered  upon  a  judgment  obtained  by  the  plaintiff 
against  the  defendant  for  the  sum  of  £25  8«.  5d. 
and  £11  Ids.  4d.  costs.  The  affidavit  of  the  soli< 
citor  stated  that  the  plaintiff  obtained  a  judgment  for 
£25  8s.  5d.  against  the  defendant ;  that  the  defen- 
dant filed  a  petition  in  the  Bankrupt  Court  under  the 
arrangement  chinses  of  the  Bankruptcy  Act;  that  an 
order  was  made  on  the  15th  April,  1858,  appointing 
a  meetmg  on  the  24th  May  for  proof  of  debts;  that 
protection  was  given  on  the  15th  April;  that  a  certi- 
ficate was  given,  that  a  composition  was  accepted  to 
give  bills  for  a  portion  of  the  debt,  and  that  promis- 
'sory  notes  were  tendered  to  the  phiintiff  and  the 
amount  of  them  subsequently  lodged  in  the  Bank.  The 
plaintiffs  attorney  was  cautioned  against  proceeding, 
and  he  did  proceed  pending  the  b^ruptcy  proceed- 
ings, and  a  consent  for  judgment  was  j^ven.  The 
composition  was  made  with  all  the  creditors  but 
the  Ulster  Banking  company.  This  judgment  was 
repstered  as  a  mortgage  against  lands  which, 
with  all  the  rest,  came  into  the  Bankrupt  Court. 
These  Unds  were  previously  mortgaged  to  the  Ulster 
Banking  Company.  They  have  been  dnce  sold  by 
private  sale,  at  full  value,  and  I  apply  to  have  satis- 
faction entered  to  enable  title  to  be  made 20  &  21 

Vic,  c.  60,  sections  352,  145.  There  Lb  no  dispute 
but  that  this  was  a  debt  at  the  time  of  filing  the 
petition.  The  certificate,  when  given,  operates  as  a 
declaration  that  everything  was  done  which  was 
necessary. 

Falkner,  contra. — ^This  motion  is  made  under  sec- 
tion 144  of  the  Common  Law  Procedure  Act,  1853. 
It  is  decided  that  the  Court  wUl  only  do  it  in  a  clear 
case.  The  judgment  was  registered  as«  mortgage  on 
the  21st  May  1858  (which  is  the  date  of  the  affidavit 
to  regbter);  1  Ith  October,  1859,  was  the  dAte  of  the 
certificate— 20  &  21  Vic,  c  60,  ss.  343,  346,  347. 
Fluester  v.  M'CleUan  (8  0.  B.,  N.  S.,  357) ;  Southern 
V.  Sidney  (3  Jur.,  N.  a  1239);  Naylor  v.  MoHimore 
(9  W.  B.,  784);  AUeard  y.  Wesson  (7  Excheq., 
753). 

Porter  b  reply. — I  admit  that  the  Court  must  see 
the  case  to  be  clear.  There  is  no  doubt  in  this  case 
nnless  there  be  a  doubt  of  the  power  of  the  Legtshi- 
tnre  to  enact.  The  protection  under  s.  3  43  is  protec- 
tion of  the  petitioner's  person  and  property  from  pro- 
cess. The  certificate  of  conformity  by  the  U5th 
section  is  made  an  sbdolute  discharge  of  all  debts,  and 
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this  certificate  has  the  same  operation.  IMonahan, 
C. J  .—Would  It  be  a  discharge  of  a  mortgage  ?]  Not 
jf  It  existed  previoaslj.  But  bj  section  331  this 
judgment  mortgage  has  no  priority  over  the  simple 
contract  debts.  We  could  not  have  prevented  the 
plaintiff  from  obtaining  that  judgment,  and  not  to 
waste  the  estate,  we  gave  a  consent  He  had  been 
warned.  The  effect  oT  registering  the  affidavit  as  a 
mortgage  is  a  different  thing.  It  Is  admitted  by  the 
plea  in  ^^/card  V.  Wesson,  that  the  plaintiff  had  no 
notic^  but  here  the  plaintiff  had  notice.     ICTtt-istian, 

ToVn*'  ^^  ^^"  ^^  ^^  ^^^  ^^^^  "  thenceforth"  in 
8.  3527]  It  means  that  no  previous  proceeding  shall 
have  any  binding  force  till  ratified  by  the  certificate, 
but  when  given,  the  certificate  is  an  absolute  discharge 
referring  back.  [Afonahan,  C.  J — What  b  there  on 
the  foir  construction  of  ''thenceforth  "  to  push  back 
that?]  Section  352  says  the  certificate  shall  operate 
to  all  intents  and  purposes  as  fully  as  if  the  same 
were  a  certificate  of  conformity.  The  mortgage  was 
not  duly  registered,  because  it  was  done  pending  the 
proceedings,  [fia//,  J — Have  you  any  authority  on 
the  consti-uction  of  this  certificate?]  No;  only  the 
general  principle  of  the  Act  of  Pariiament.  rBall,  J. 
It  is  susceptible  of  this  construction  that  the  debt  is 
discharged  quoad  the  person. )  Section  352  enacts 
that  the  effect  is  to  be  the  same  as  that  of  a  certifi- 
cate in  bankruptcy. 

MoNAHAN,  CJ— We  do  not  think  that  under  these 
sections  we  can  deprive  this  person  of  his  mortgage. 

Cheistian,  J — My  opinion  goes  upon  this:  that 
on  the  section  of  the  C.  L.  R  Act  this  is  not  so  clear 
as  Mr  Porter  would  represent.  The  question  when 
the  time  to  argue  it  shall  come  is  not  free  from  doubt 

Ball,  J.  concuned  on  both  the  grounds  sUted  by 
the  Chief  Justice  and  Christian,  J. 

Motion  refused. 


Midland  Great  Western  Railway  Company  v, 
Nugent.— A^ot;.  18,  1864. 


aside    defences^ Duplic&i/^  Common 
Procedure  Act,  1853,  s.  70. 


Law 


To  a  summons  and  plaint  which  staUd  that  the  de- 
fendant had  covenanted  with  the  plaintiffs  for  good 
title  to  convey  certain  premises^  and  that  it  should 
be  lawful  for  the  plaintiffs,  *c.,  to  enter  upon  and 
enjoy  the  said  lands,  and  that  the  plaintiffs  were 
wiUing  to  enter,  but  that  one  J.^B.,  under  a  demise 
heretofore  made  to  him  by  the  defendant  etUered, 
and  before  the  execution  oj  the  indenture  of  convey- 
ance  to  the  plaintiffs,  and  since,  continued  in  pos- 
session, and  excluded,  and  still  excludes,  the  plain- 
tiffs, t/ie  defendant  pleaded  that  he  did  not  commit 
Hie  breaches  of  covenant  complained  of,  or  any  of 
them.     This  plea  was  set  aside  as  embarrassing. 

Carleion,  Q.C.,  (with  him  Latouche)  moved  to  set 
aside  the  pleas  in  this  case  as  being  double,  and  in- 
volving several  defences.  The  action  was  brought 
upon  an  indenture  in  which  the  defendant  did  covenant, 
that  notwithstanding  anything  made,  executed,  &c.! 


he  had  good  right  to  convey  certain  premises,  and  that 
it  should  be  lawful  for  the  plaintiffs,  their  successors 
and  assigns,  to  enter  upon  the  lands,  and  enjoy  the 
lands  in  fee-simple  wfthont  interruption  of  the  defen- 
dant, or  anybody  claiming  under  him.  The  plaint 
states  that  the  plaintifia  were  willing  to  enter,  and 
have  asked  permission  to  enter  upon  the  said  lands; 
but  one  John  Bryan,  under  a  demise  heretofore  made 
to  him  by  the  defendant,  entered,  and  before  the  exe- 
cution of  said  indeninre,  and  since  then,  has  continned 
in  possession,  and  still  excludes  the  plaintifls.  The 
defence  \%  that  the  defendant  did  not  commit  the 
breaches  of  covenant  complained  of,  or  any  of  them. 
The  sanie  is  pleaded  to  another  count.  This  amounts 
to  non  infrtgit.  Several  defences  are  open  to  the  de- 
fendant on  this  pleading,  and  it  is  double. 

Byrne  in  support  of  the  pica.— This  is  a  good  plea. 
—Coulson  V.  Attwood  (26  L.  J.,  N.  S.,  Ex.,  244). 
The  English  rule  is  not  different  from  the  Irish  one. 
By  the  Common  Law  Procedure  Act,  1853,  s.  70, 
the  defence,  by  way  of  denial,  must  traverse  some  one 
or  more  than  one  material  matter  of  fact.  This  is  a 
cumulative  averment.  In  Winton  v.  Moore  (8  Ir.  C. 
L.  R.,  234),  the  Chief  Baron  speaks  of  a  comnlative 
averment  Baron  Greene,  I  admit,  dissented.  [Za- 
touche  said  that  that  case  was  overruled  by  Brennan  v. 
WiUiams  (9  Ir.  C.  L.  R.,  App.  xxxvl.)]  The  Court 
are  not  bound  by  that  decision.  There  was  no  appeal 
opon  the  motion.  There  is  no  single  breach  here 
complained  of  except  this  cumulative  averment. 
[^Monahnn,  C.  J. — ^The  meaning  is  that  before  the 
indenture  was  executed,  yon  conveyed  to  Bryan,  and 
that  Bryan  keeps  them  out.  There  are  two  allega- 
tions, either  of  which  yon  might  traverse.  If  yon 
could  plead  the  general  issue,  they  would  have  to 
prove  two  things.  What  do  you  mean  to  prove  at 
the  trial?]  That  Bryan  did  not  keep  the  plaintiffs 
oul^  and  therefore  an  issue  could  easily  be  framed. 
This  plea  would  have  been  good  under  the  old  sys- 
teuL  There  is  a  dove-tailed  averment  in  the  sum- 
mons and  plaint.  [^Monahan,  C.  J. — It  is  necessary 
to  sustain  the  plaint  to  say  two  things,  not  merely 
that  Bryan  kept  the  plaintiffs  out,  but  also  that  his 
title  is  through  yon.  You  might  plead  that  he  did 
not  derive  from  you,  but  that  would  be  admitting  that 
he  did  keep  them  out.  Then  yon  might  also  plead 
that  though  he  did  derive  under  you,  he  did  not  keep 
them  out.  Thus  on  a  bill  of  exchange  you  could  not 
traverse  the  acceptance  and  the  notice  of  disbononr 
The  only  question  is,  if  this  be  compomid,  whether  yon 
can  plead  non  infregit  conventionem.']  Would  not  an 
issue  set  this  clear?  [^Monahan,  C.J. — Not  if  you  be 
wrong:  we  may  adopt  either  of  the  views  in  the  Court 
of  Exchequer,  [^C^ristian,  J. — Is  there  any  case 
which  lays  it  down  that  mere  duplicity  is  a  ground 
for  setting  aside  a  plea  unless  it  be  embarrassing?] 
No;  but  there  is  an  authority  the  other  way. Wet- 
land RaUwy  Co.  v.  make  (6  H.  &  N.  410).  fCor- 
leton  then  cited  Austin  v.  Twte  (8  Ir.  C.  L.  R.,  30. 
Christian,  J, — The  Chief  Justice  there  says  the  plea 
is  double  and  embarrassing:  how  is  a  plea  embar- 
rassing merely  because  it  is  double?  The  words  in 
the  section,  **  The  defence  shall  traverse  one  or  more 
than  one  material  matter  of  fact,*'  would  lead  to  this, 
that  a  defence  was  not  necessarily  bad  because  it  tra- 
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▼eraed  more  than  one  material  matter  of  fact     {^Mo- 

naktoit  C.  J ^We  have  been  in  the  habit  of  setting 

aade  such  pleaa.  What  is  the  meaning  of  '*  traver- 
sing  one  or  more?"  It  may  be  that  that  is  where 
two  elementary  facts  go  to  make  np  one  fact.]  The 
Common  Law  Procednre  Act  intended  that  the  par- 
ties ahootd  haye  a  right  to  traverse  as  they  had  tra- 
▼eraed  befbie,  and  that  the  defendant  might  traverse 
more  than  one  material  matter  of  fact. 

La  Tauehe  in  reply — ^The  plea  traversing  the 
breach  of  the  covenant  in  Bollen  and  Leake  is,  *'  that 
the  said  G.  H.  did  not  enter  into  the  said  house,  or 
evict  the  plaintiff  therefrom  as  alleged."    The  plea 
travermng  the  title  is  *'that  at  the  time  the  said 
G.  H.  had  no  lawfnl  chiim  or  title,"  &c.     In  Brmnan 
▼.  WilUanu^  Fitzgerald,  B.,  says,  **  If  the  defendant 
intends  to  put  in  issne  two  dbtiuct  averments,  he 
shonld  do  it  by  separate  pleas.    [J?a^  J. — Is  it  em- 
barrassing to  compel  the  party  to  prove  two  things? 
Monahaa^  C  J. — Supposing  the  defendant's  real  case 
to  be,  that  Bryan  did  not  disturb  yon,  but  that  he 
does  not  mean  to  controvert  the  fact  of  the  title,  it 
may  be  very  inaccurate  to  aay  that  that  is  embarrass- 
ing, but  yet  such  a  construction  ought  to  be  adopted 
as  would  not  put  the  party  to  unnecessary  expense, 
and  npon  that  ground  I  must  have  used  the  language 
I  did  in  Austin  v.  Tuite,     It  is  embarrassing,  not  for 
pleading,  but  because  the  plaintiff  does  not  know  what 
the  defendant  is  going  to  put  him  to  prove.] 

MoNABAN,  G.  J. — We  must  follow  what  we  have 
been  in  the  habit  of  doing,  and  set  aside  these  pleas 
on  the  ground  that  they  traverse  two  distmct  matters 
of  fact. 

Chbictian,  J. — I  should  have  some  difficulty  in 
coming  to  the  conclusion  that  because  the  pleading  is 
double,  it  is  embarrassing,  considering  that  special 
demurrers  are  abolished,  and  considering  what  is  said 
in  WOand  Raiiway  Co.  v.  BlaU.  But  I  think  the 
question  is  no  longer  open*  whether  being  double  is 
not  being  embarrassing.  Augtin  v.  TuiU  is  in  point. 
MoHABAR,  C.  J. — Let  the  defendant,  in  the  ordinary 
way,  apply  on  an  affidavit^  if  he  wants  to  plead 
two  things,  and  let  him  have  additional  time  to  plead, 
and  let  the  plaintiff  have  the  costs  of  this  motion. 

Motion  granted. 


Stobber  v.  Bxs^^May  9. 
Venuue — Ejectment. 


The  plaintiff,  in  an  action  oj  ejectment  for  non-pay- 
ment of  rent^  having  prima  facie  eati^d  the  Court 
thai  there  woe  reasonable  apprehension  that  he 
unmld  not  get  a  fair  trial  in  the  county  in  which 
the  lands  were^  the  Courts  upon  the  motion  oj  the 
plaintiff,  changed  the  venue, 

Buchanan  (with  him  Serjeant  Armstrong)  for  the 
plaintiff,  moved  to  change  the  venue,  from  the  Queen's 
Go.  to  Dublin.  The  action  was  an  ejectment  for 
non-payment  of  rent.  We  say  there  is  a  strong  hos- 
tility towards  us  in  the  Queen's  County.  The  affi- 
davits on  the  other  side  do  not  state  a  witness  by 


name  whom  they  mean  to  examine.  On  of  the  de- 
fendants, a  medical  man,  says  it  would  be  inconve- 
nient to  him  to  leave  his  patients.  Virtually  the 
question  is  the  title. 

Battersby,  Q.  C,  and  C.  Hamilton,  contra.— [if*- 
nahan,  G.J. — It  is  not  alleged  by  the  defendants  that 
the  plaintiff  is  a  pauper.     The  sole  question^  is,  has 
the  plaintiff  prima /acts  satisfied  us  there  is  reasona- 
ble apprehension  he  will  not  get  a  fair  trial]     It  is 
the  d^endant's  prima /ooe  right  to  have  the  venue 
where  it  is.    These  affidavits  impute  partiality  to  the 
magistrates  of  the  county.    The  plaintiff  seeks  to  have 
the  venue  changed  on  three  grounds — 1.  Violence  on 
the  occasions  of  making  distress,  some  of  them  as  long 
as  14  yeirs  ago,  and  some  7.     As  far  as  it  is  possible 
to  contradict  these  statements,  the  persons  implicated 
have  come  forward  and  denied  them.    The  plaintiff 
does  not  state  he  was  present,  but  states  from  hearsay 
and  belief.     We  have  affidavits  of  those  who  were 
present.     His  second  ground  is,  that  53  jurors  out  of 
153  on  the  panel  are  either  tenants,  or  connections  or 
relations  of  tenants.    That  is  contradicted.    The  gen- 
tleman who  is  agent  of  these  estates,  Hamilton,  says, 
(« It  is  not  true  that  there  are  53  jurors  who  are 
tenants,  or  connections,  or  relations,  for  deponent  hath 
carefully  compared  the  panel  with  the  rent-roll,  and 
states  there  are  but  4  who  are  tenants  of  the  said  es- 
tate, and  but  3  who,  to  the  best  of  deponent's  belief, 
are  connected  with  them."    The  medical  man  saith 
there  are  not  more  than  7  or  8  who  are  tenants  or  re- 
lations, or  connections  of  said  tenants,  and  that  he 
believes  the  statement  to  be  grossly  inaccurate.     The 
third  ground  made  is  that  a  prejudice  exists  agains:t 
plaintiff^  and  in  favour  of  the  defendants. — Jackson  v. 
Lodge  (1  Ir.  Law  Rep.  161).     [J5a^  /.—Was  this 
before  the  Common  Law  Procedure  Act?]     It  was. 
The  defendant's  affidavit  denied  that  he  had  tampered 
with  the  jurors,  and  the  existence  of  the  prejudice. 
The  Court  refused  the  motion  with  costs.    [£a22,  J. 
—No  case  was  made.]      It  was  stated  that  there  was 
a  strong  prejudice.    The  plaintiff  here  does  not  say  he 
was  ever  injured  himself. 

Serjeant  Armstrong  in  reply.— :The  discretion  of 
theCourt  is  absoluteand  very  wide. — C.L.P.  Act,  1853, 
s.  196.  This  differs  from  the  ordinary  venue  motion. 
This  is  a  case  in  which  the  plaintiff  has  no  selection. 
We  swear  that,  in  1 863,  men  who  went  there  to  make 
a  distress  were  turued  out  of  the  house,  and  were  de- 
tained, and  threatened  to  be  thrown  over  the  bridge, 
and  there  is  no  denial  that  they  were  detained.  As 
to  the  53  out  of  153  tenants,  Hamilton  says,  that  he 
knows  the  tenantry  better  than  we  do,  and  knows 
there  is  nothing  of  the  kind,  which  is  strong  to  show 
that  he  has  iuflueace  in  the  country. 


Motion  granted. 
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Reported  by  Williem  Albert  Sargent,  Esq.,  Banlsler-at*L»w. 

[Bbfore  the  Full  Goubt.J 

OoKDov  V.  Gbiat  Southern  akd  Western  Railway 
ComAxrr.—May  29  ^  30,  1865. 

CondUional  arckr — Hew  trial — Death    caused   l^ 
raUway  compare — 8  4r  9  Fict.,  c.  93. 

In  an  action  againti  a  raUufoyfor  damoffeefor  the 
death  oj  a  child  aged  14 — H^  thett  the  jury  are 
to  consider  whether  there  was  a  reasonable  pr^wki* 
lity  of  Juture  pecuniary  betiefit  to  the  parents^  or 
else  has  there  been  past  pecuniary  ben^;  these 
being  the  only  grounds  for  damages.  The  service  to 
be  rendered^  mder  Lord  CampbeWs  Ad  must  be 
substantial^  not  as  in  case  oJ  seduction. 

This  was  an  action  brought  by  the  plaintiff  to  recover 
damages  for  the  death  of  her  son,  Michael  Condon,  who 
it  was  admitted  was  killed  hy  the  negligence  of  the  de- 
fendants in  driving  one  of  their  engines.   The  case  was 
tried  before  Mr.  ^ijeant  Armstrong  at  the  last  Lime- 
rick Assizes,  and  the  jaiy  found  a  verdict  for  plaintiff 
with  £  1 0  damages  and  costs.   A  conditional  order  was 
obtained  for  anew  trial.  There  were  four  counts  in  the 
summons  and  plunt  to  which  the  defendants  pleaded 
several  defences,  but  it  is  not  necessary  to  refer  to 
the  pleadings;  more  particnlarij,  for  the  only  ques- 
tion in  the  case  (all  others  bang  abandoned  by  con- 
sent) arose  on  the  7th  issue,  which  was  ^  whether 
the  plaintifl^  or  any  or  either  of  the  persons  for  whom 
or  on  whose  behalf  she  has  brought  this  action  did  sus- 
tain any  pecuniary  loss  whatsoever  by  reason  of  the 
matter  in  the  said  writ  compluned  of."     Flaintiff^s 
first  witness,  plaintiff  herself,  £llen  Condon,  proved 
she  was  mother  of  Michael  Oondon,  who  was  killed; 
that  Bfiehael  was  14  years  old.     He  was  able  to  do 
the  bnsiness  in  his  fathers  absence;  to  go  four  miles 
and  bring  a  load  of  bay,  and  fodder  the  cows,  and  take 
in  the  calves  to  the  butcher's,  and  bring  the  oows  back 
and  forward,  and  count  them  and  look  after  them  all 
when  his  fieither  was  away,  and  he  would  go  with  the 
donkey  cart  tor  coals.    That  he  would  assist  her  In 
carrying    on    the   business.      He   would   be    now 
nearly    as  useful    as   his  fkther.      On    cross-exa- 
mination she  admitted  Michael  got  no  wages  from 
her  husband's  employer  (her  husband  was   killed 
at  the  same  time  with  Michael,  and  she  got  £400 
damages  for  his  death  some  time  ago).    He  used  to 
help  his  fiither,  and  was  sent  to  school;  never  sent 
Michael  to  earn  anything.     Plaintiff's  second  witness, 
Robert  Heuston  proved  that  plaintiff's   husband  had 
been  his  herd.    M\chael  was  a  very  small  boy.     I 
think  he  might  drive  a  donkey,  or  pick  stones  off  a 
fielil;  he  might  be  worth  sixpence  a  day.  '  Cross- 
examined — He  was  very  little  and  delicate;  I  would 
not  take  him  to  be  more  than  10  years  of  age.     He 
,  never  earned  anything  from  me. 

Coffey,  Q.G.,  for  defendants,  submitted  there  was 
no  evidence  to  go  to  the  jury  to  sustain  the  7th  issue 
for  plaiutiff,  and  asked  the  learned  Serjeant  to  direct 
a  verdict  for  the  defendants  on  that  issue. 

Butlf  Q.C.,  for  plaintiffs,  insisting  there  was  evi- 


dence, the  learned  Seijeant  declined  to  direct  thereon 
for  defendants. 

Serjeant  Armstrong,  in  charging  the  juiy,  told 
them  that  in  his  opinion  it  was  not  necessary,  in  order 
to  muntain  the  action,  that  the  deceased  bey  should 
have  been  in  receipt  of  wages  which  he  handed  over 
to  his  father  or  mother;  that  they  might  oonuder 
whether  in  the  changed  condition  of  the  mother^  oc- 
casioned by  the  father's  death  it  was  reasonably  to  be 
expected  that  if  the  boy  bad  lived  he  would  have 
been  of  some  appreciable  and  substantial  benefit  to 
his  mother  by  sharing  her  labour  and  thereby  enabling 
her  to  earn  the  more  for  herself  and  her  other  chil- 
dren (as  to  which  they  might  consider  his  past  ooBr 
duct,  and  the  services  be  had  rendered)  or  by 
actually  earninff  something  which  he  would  have 
allowed  her  to  nave  the  benefit  of.  That  there  was 
no  evidence  he  was  nndutiful  or  indocile,  but  rather 
the  contrary.  That  they  might  consider  whether,  if 
he  were  able  to  earn  money,  he  would  have  helped  hit 
mother  by  those  earnings;  but  in  this  view,  if  they 
chose  to  adopt  it,  they  should  allow  and  deduct  lor  his 
reasonable  support,  and  consider  only  the  simple 
profit  (if  any)  possibly  derivable  from  his  eaminga. 
That  they  should  consider  the  boy's  age,  the  chances  of 
his  life  dropping,  the  probability  that  if  he  had  lived 
he  would,  ere  long,  have  been  doing  for  himself  and 
not  for  his  mother  or  the  children.  That  he  wonid 
have  been  under  no  le^al  obligation  to  have  contri- 
buted to  their  support,  even  though  able  to  do  so.  That 
they  should  not  consider  the  mother's  feelmgs  with 
a  view  to  damages;  but  on  the  whole,  be  moderate,  if 
they  should  think  it  a  case  for  damages  at  aU.  There 
was  no  objection  taken  to  the  learned  Serjeant's 
charge. 

Exham,  Q.C^  for  plaintifl^  showed  cause  agunat 
the  conditional  order  which  had  been  obtMued 
on  the  grounds  that  the  verdict  was  against  evi- 
dence, and  the  weight  of  evidence,  and  for  misdi- 
recUon  of  the  learned  sergeant  The  sole  issoe  ia 
whether  their  was  aoy  pecuniai;y  loss  sostained  by  the 
plaintiff  in  the  death  of  her  child  aged  14.  It 
is  a  fiillacy  that  a  child  must  have  been  proved  to 
have  been  in  receipt  of  some  pecuniary  salary  to  8U[h 
port  such  an  action  as  this,  and  the  loss  of  a  reason- 
able probability  m  future  of  pecuniary  gmn  to  the 
family  of  the  deceased,  is  the  gist  of  the  acUon.  It 
is  not  necessary  that  child  eo  instanti  of  his  death, 
should  be  of  pecuniary  advantage  to  his  family — Pim 
V.  the  Oreai  Noribern  Railway  Company  (4  Best  & 
Smith,  396);  Franldtnv.  South  Eastern  Railway 
Company  (3  H.  &  N.,  211);  Duckworth  v.  Johnson 
(4  H.  &  ».,  653);  DaUon  v.  SouA  Eastern  RaUwa^f 
Company  (  4  C.  B.,  N.  S.,  296). 

Coffey,  Q.C,  contra,  in  support  of  order. — ^There 
is  no  ease  where  it  was  hdd  that  such  an  action 
would  lie,  where  there  was  not  something  actually 
earned  by,  or  given  to,  the  deceased  before  his  death. 
[Pigot,  C.  B. — A  servant  should  be  procured  to 
supply  the  place  of  the  child  who  was  killed.]  Avery 
V.  Bowden  (6  El.  &  Bl.  974);  M'Mahon  v.  EUis 
(6  H.  L.  Gases,  993).  The  other  side  admitted  that 
if  deceased  had  been  an  infant  in  arms  the  damage 
would  have  been  inappreciable,  but  whore  is  the  line  to 
be  drawn  between  that  case  and  the  present,  or  when 
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are  joa  to  my  thai  yoa  can  estimate  the  loas? — 
FrmHm  t.  South  Easim^n  Rmlway  Company  (3 
H.  A  N.,  653). 

Jdi^  Q.C.9  on  the  same  8id6.-«-Thb  i8»  in  a  great 
measnre,  a  case  of  first  impression,  and  regard  mast 
be  had  to  the  constmctioa  of  the  statute  8  &  9  Vict, 
c  93 — ^rid.  Budkworth  v.  Johnson  (4  H.  &  N.  653). 
The  serriee  to  be  proved  here  is  different  from  that 
wbidi  is  necessaiy  to  maintain  an  action  for  sedoo- 
tioB.  In  the  latter  case  the  action  depends  upon  a 
fiction  of  law,  and  the  slightest  imaginable  service, 
even  ponriog  out  tea,  has  been  held  sufficient  to 
satisfy  the  law,  bnt  hero  there  mnst  be  a  real  snb- 
stantial  loss  hienrred.  There  is  no  snrvivorshtp  where 
two  have  been  killed  together;  between  those  two, 
therefi>re»  father  and  sob,  it  cannot  be  maintained  here 
that  the  jary  were  at  liberty  to  estimate  the  damages 
by  taking  into  consideration  the  benefit  which  the  boy 
night  possibly  have  rendered  in  supplying,  in  some 
degree,  his  father's  place.  \Pigot^  G.  B — ^Tbis  wonld 
go  to  answer  an  acdon  for  the  death  of  the  father,  and 
eter  that  an  action  for  the  death  of  the  child.  Sup- 
pose 10  of  a  family  are  killed  simultaneously,  how 
can  an  action  be  brought  and  damages  estimated  if 
we  take  yoor  view?]  It  was  presenting  to  the  jury 
a  state  of  ftets  that  did  not  arise* 

The  Court  did  not  call  for  a  reply,  but  intimated 
that  they  would  deliver  judgment  next  day  (May 
30th).  Ob  the  following  day,  accordingly,  the  unani- 
■MMis  dedtton  of  the  Court  was  delivered  by  the  Lord 
Chief  Baron. 

ftoor,  C.  B.— There  is  no  difficulty  as  to  the  rule 
of  law  to  be  applied  in  this  case,  the  only  question  is 
as  to  its  application.  It  has  been  established  by 
oany  dedsioDs,  that  the  damages  are  to  be  estimated 
by  the  pecuniary  loss  sustainedL  The  jury  are  to 
consider  whether  there  was  a  reasonable  probability 
of  fntoie  pecnniafy  benefit  to  the  mother,  the  plaintiff 
in  this  esse,  if  the  deceased  had  not  been  killed.  The 
iatest  cases  on  the  subject  are  Pim  v.  Ortat  Eastern 
BaOway  Company  {A  Best  &  Smith,  396),  and  the 
same  case  at  the  original  hearing  (2  Best  &  Smith, 
759)-  We  have  to  determme  whether  there  was  any 
evidence  of  wages  previously  received  or  earned  by 
the  deceased,  and  we  think  there  was  evidence  enough 
to  lesve  it  to  the  jury  to  say  whether  deceased  had 
lendered  aervices,  and  if  so,  what,  to  his  mother;  and 
there  was  evidence  that  he  was  so  disposed,  and  that 
he  wottld,  probably,  in  future,  be  of  advantage  to  her. 
The  plaintifl:'^s  empk>yer  estimated  the  value  of  the 
boy's  services  at  a  sum,  small  indeed,  but  yet  some- 
thhig— 6d.  a-day,  that  is  3s.  a  week.  The  jury  then 
were  to  consider  the  motives  which  actuate  people  in 
aa  hnmble  walk  of  life,  and  determine  whether  there 
was  a  reasonable  probability  that  deceased  would  have 
fulfilled  the  ordinary  duties  of  a  child  to  its  parent, 
which,  though  of  imperfect  obligation,  are  yet  duties 
and  to  be  expected.  There  was  a  suggestion  in  the 
ooBFse  oi  the  argument  that  the  Jury  may  have  had 
their  minds  directed  to  the  estimating  the  services 
done  and  to  be  done  by  the  child,  ais  in  substitution  of 
benefit  formerly  derived  from  the  father,  and  if  at  the 
trial  this  objection  had  been  raised,  perhaps  the 
defeet  wonld  now  have  to  be  remedied  as  the  da- 
Bsages  given  for  the  child's  death  might  then  have 


been  in  the  nature  of  a  double  remedy,  but  this  objec- 
tion was  not  taken.  The  judge  only  told  the  jury 
that  they  might  copsider,  whether  in  the  changed 
condition  of  the  mother,  occasioned  by  the  father's 
death,  it  was  reasonably  to  be  expected,  that  if  the 
boy  had  lived,  he  would  have  been  of  some  substantial 
benefit  to  his  mother.  That  they  might  take  into 
consideration  his  past  conduct,  and  from  that  con- 
jecture as  to  the  future.  See  Da&on  v.  South  Eastern 
Railway  Company  (4  0.  B.,  N.  S.,  296).  The  jury 
were  then  told  to  weigh  agunst  these  considerations 
the  fiict  that  the  son  might  leave  his  family  and 
provide  for  himself  when  he  grew  np  to  man's  estate. 
Thus,  the  judge  furly  put  the  case  to  the  jury,  and* 
as  I  said  before,  even  if  his  direction  was  faulty,  when 
it  was  not  objected  to  at  the  trial,  it  cannot  be 
objected  to  now.  If  the  jury  had  been  misled,  we 
might  have  sent  the  case  to  another  jury,  but  even 
if  the  small  damages  that  were  given  had  been 
larger,  it  would  have  been  no  reason  for  ns  now  to 
disturb  the  verdict  It  was  suggested  to  us  that  we 
were  not  to  hold  that  any  small  service  wonld  be 
sufficient  to  sustain  the  action,  as  in  the  case  of  seduc- 
tion, we  wish  to  be  understood  as  giving  no  sanction 
to  that  argument  The  necessity  for  proving  some 
slight  service  to  support  the  technical  grounds  on 
which  the  action  of  seduction  is  brought,  is  different 
from  the  pecuniary  loss  necessary  to  be  sustained 
under  Lord  Campbell's  Act.  A  mere  sdntilla  of 
evidence  is  not  enough,  there  must  be  a  reasonable 
probability  of  future,  or  else  past,  services  rendered 
by  the  deceased.  The  sole  objection  is,  that  the 
judge  left  the  question  of  damages  to  the  jury,  and 
we  cannot  hold  that  he  ought  to  have  directed  for 
the  defendants.  It  follows,  then,  that  the  rule  must 
be  discharged. 

FiTZGEBAiA  B.— I  agree  with  my  Lord  Chief 
Baron,  and  the  rest  of  the  Court,  but  I  have  more, 
doubt  in  deciding  whether  the  judge  should  have  d^ 
termined  with  regard  to  the  survivorship  of  the  son  or 
not  It  was  urged  upon  us  that  this  case  would  be 
very  important  as  a  precedent,  but  we  have  only  de^ 
cidod  thia  there  was  evidence,  in  this  particular  CAse, 
to  go  to  the  jury,  and  nothing  more. 

CoJley^  Q.C.,  then  applied  for  leave  to  appei^l,  i( 
on  consideration,  he  should  deem  it  advisable.  There 
was  a  principle  involved  in  the  case  far  beyond  the 
small  damages  given.  {Hughes^  B.— The  appeal 
would  not  determine  the  principle  any  more  than  this 
judgment  has  done.] 

The  Court  refused  the  triplication* 


€mxt  of  »aii6niptfi?«r5iwolbriKu^ 

rUepoitad  by  John  Levy,  Ek^,  BwrUtcrjit-LawJ 

[Before  Berwick,  J.] 

Re  the  Banbridge  Extbitsion  Bailwat. 

RttHuHiys— Bankruptcy    of  Joint-stock   con^any— 

Trading  and  commercial  purposes^ 
A    railway    m   a   joint-stock  company  established 
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for  trading  and  commetHnai  purposes*  Where 
a  railway  has  been  partly  made^  by  ea^ecution 
of  earth  works^  cUthough  rails  have  not  been 
laid^  and  no  traffic  or  trading  has  taken  place,  or 
could  take  place;  it  is  not  necessary  to  prove  trad- 
ing  on  the  part  of  the  company,  and  the  company 
may  he  dedared  bankrupt  as  one  established  for 
trading  and  commercial  purposes. 

This  case  carae  before  the  Court  on  a  motion  to  shew 
cause  against  an  order  of  adjudication  declaring  the 
Banbridge  Extension  Railway  Company  banlcrtlpt. 

J.  r.  Ball,  Q.C.  Kcman,  Q.C.  and  FaUcner,  were 
for  the  petitioning  creditor  in  support  of  the  adju- 
dication. 

J.  E.  WaUhy  Q  C,  Harrison,  Q  C,  and  Sidney, 
Q.C,  were  for  the  railway  company,  and  contended 
that  under  the  circumstances  of  the  cose,  and  inas- 
much  as  the  railway  neyer  was  opened  for  traffic, 
thfit,  in  fact,  as  nothing  was  done  but  the  con- 
struction of  some  of  the  earth  works,  and  there 
having  been  no  traffic,  or  no  trading  of  any  kind,  the 
company  could  not  be  declared  bankrupt 

The  facts  appear  in  the  judgment  of  the  Court. 

Berwick,  J. — This  case  comes  before  me  on  a  mo- 
tion to  show  cause  against  the  adjudication  by  which 
this  company  was  declared  bankrupt  on  the  30th  day 
of  March  last,  and  in  order  that  the  real  question 
between  the  parties  should  be  clearly  put  in  issue,  it 
has  been  agreed  that  I  should  take  down  and  add  to 
ray  order  the  following  admissions  as  part  of  the  cause 
shown,  namely — **  That  the  railway  in  question  was 
partly  made  and  in  process  of  formation,  in  pursnanco 
of  the  24th  &  25th  Vict,  c  89,  that  the  company  was 
incorporated  under  that  Act,  and  that  as  a  matter  of 
fact,  the  railway  had  not  yet  been  completed,  or  any 
part  opened  or  used  for  carriage  of  passengers  or 
goods,  but  that  lands  were  purchased,  shares  issued 
to  shareholders,  and  that  the  petitioning  creditor's 
debt  was  for  work  done  in  course  of  formation  of  the 
line.^'  And  on  this  state  of  facts  I  am  called  on  to 
say  that  no  case  has  been  made  against  this  company 
to  bring  it  within  the  operation  of  the  Irish  Bank- 
mptcy  and  lusohpency  Act.  The  first  point  relied  on 
is,  that  no  evidence  has  been  given  of  an  actual 
trading,  which,  it  is  alleged,  is  a  condition  precedent 
in  all  cases  before  an  adjudkation  can  be  made,  and  to 
sustain  this  position,  much  stress  has  been  laid  on  an 
observation  of  mine  in  the  Bagnalatown  and  Wexford 
Railway  case,  in  which  I  expressecT  an  opinion  that 
proof  of  trading  was  necessary  to  sustain  an  adjudication 
a:;ainst  a  joint-stock  company  under  this  Act  of  Par- 
liament, and,  certainly,  if  I  were  justified  in  that  con- 
clusion, it  would  follow  as  a  matter  of  course,  that 
the  adjudication  in  this  case  could  not  be  sustained, 
inasmuch  as  the  undertaking  has  not  reached  that 
stage  at  which  it  was  possible  to  commence  an  actual 
trading,  such  as  was  contemplated  in  the  act  of  in- 
coporation;  but  [  am  satisfied,  on  consideration,  that 
the  view  1  took  of  the  15 1st  section  of  the  Bank- 
ruptcy and  Insolvency  Act,  and  which,  under  the 
circum  stances  of  that  case,  was  not  necessary  for  my 
decihio:i,  nor,  indeed,  was  it  the  subject  of  much  argu- 
ment, was  too  narrow,  and  that  the  true  meaning  of 
that  section  is  that  if  a  company  which  comes  within 


the  description  of  a  joint-stock  company  in  the  inter* 
pretatlotl  clause  of  the  Act  commit  an  act  of  bank- 
ruptcy it  should  be  dealt  with  in  the  Court  of  Bank- 
ruptcy as  all  other  bankrapts  are.     But  then  arises 
the  question  which  has  been  so  ably  argned  by  Mn 
Harrison.     Is  the  present  company  shown  to  be  such 
a  joint-stock  company?  and  it  is  contended  that  to 
bring  any  snch  company  within  the  operation  of  thcr 
Bankrupt  Laws,  it  most  be  shown  to  be  engaged  in 
trade  or  eoinmerce,  and  that  the  mere  proof  that  m 
company  is  a  railway  company,  and  inoorporated  mm 
such  by  Act  of  Parliament,  is  not  per  se  sufficient, 
inasmuch  as  no  railway  company  can  be  8«d  to  be 
engaged  in  trade  and  commerce  till  ft  has  held  itself 
ont  to  the  public  as  findertaking  the  carriage  of  pas- 
sengers or  goods,  and  several  eases  have  been  cited 
from  the  decisions  in  which,  and  the  opinions  of  the 
learned  judges  in  their  judgments  tberdn,  it  appears 
to  be  held  that  there  is  no  obligation  Imposed  by  Uw 
upon  a  railway  ex  w  termini  to  become  carriers,  bol 
that   before  they  become  answerable  as  such,  and 
liable  to  any  obligations  in  that  character,  it  is  neoes- 
sary  that  they  should   bold  themselves  ont  to  the 
public  as  engaging  to  act  in  that  capacity.    Now,  I 
am  qnite  willing  to  concede  that  to  bring  a  joint-stock 
company  within  the  interpretation  clause  of  the  Bank- 
ruptcy Act,   it  must  be    one    for   commerdAl    or 
trading  purposes,  and  if  it  were  necessary  ft»r  me  to 
decide  in  the  present  case  whether  this  company  bad 
begun  to  trade  in  such  a  manner  as  to  make  them- 
selves liable  to  all  the  obligations  of  common  carriers, 
I  should  require  to  look  at  the  authorities  and  examine 
the  present  code  of  railway  law  with  a  little  more  at- 
tention than  appears  to  me,  in  this  case,  necessary. 
I  should,  however,  just  remark,  on  this  point,  that 
when  I  find  an  obligation  imposed  by  law  on  all 
railways  to  be  carriers  of  her  Majesty's  troops,  and 
when  I  read  the  provisions  of  "  the  Railway  and  Canal 
Traffic  Act,  185  V  which  appear  plainly  to  impose 
upon  every  railway  the  duty  of  condncUng  the  car- 
rying trade  in  connection  with  their  line,  I  should 
have  great  difficulty  in  arriving  at  the  condnsion  that 
a  railway  was  not  necessarily  a  company  established 
for  commercial  purposes,  and  bound  by  the  terms  of 
its  incorporation  to  act  as  such.     But,  I  am  not  called 
upon  to  decide  this  question  at  all,  and  I  decline  to 
enter  into  any  such  speculation.     The  question  before 
me,  and  the  only  one  I  have  to  decide,  is  not  whether 
this  company  had,  as  a  matter  of  fact,  become  a 
trading  or  commercial  company  by  having  actually 
engaged  in  trade  or  commerce,  but  simply  whether  it 
was  a  company  "  associated  for  commercial  or  trading 
purposes,"  the  intention  with  which  the  Act  of  Incor- 
f  oration  was  obtained,  and  not  the  extent  to  which 
that  Intention  was  carried  into  effiact,  being  the  sole 
question  for  decision.     By  the  interpretation  clause  of 
the  Act,  joint-stock  companies  shall  include  "  every 
company   and  body  of  pcreons  associated  for  any 
hanking  or  other  commercial  or  trading  purposes  in 
Ireland,  and  incorporated  by  statufe  or  charter."     In 
this,  aiid  every  other  similar  case,  I  must,  therefore, 
look  to  the  Act  of  Incorporation  to  arrive  at  the  proper 
conclusion,  and  when  I  consider  the  Act  by  which 
this  company  was  esthblished,  I  can  have  no  donbt 
whatever  of  the  intention  of  its  promot^jrs,  the  object 
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with  which  it  was  obtained,  or  the  purposes  it  was 
iiireiided  to  fulfil  I  find  it  recited  in  the  Act  of  In- 
corporation that  it  waa  to  be  a  railway  in  connection 
with  ofbera  already  made,  that  it  was  considered  of 
greai  pnblic  advantage  to  enable  it  to  enter  into  traffic 
agretmenia  with  other  companies,  and  to  enter  into 
agreements  far  working  the  traffic  on  the  proposed 
line  with  the  engines  and  carriages  of  another,  the 
Ulster  Railway  Company.  By  the  35th  section,  the 
tolls  for  the  use  of  the  railway  are  defined  for  the  dif- 
ferent specified  articles  conveyed  upon  'the  railway. 
Bj  the  36th  section,  the  tolls  for  passengers  and 
animals  to  be  conveyed  in  carriages  upon  the  railw&y 
are  specified.  By  the  d7th  section,  the  tolls  for  the  use 
of  eogpnes,  &c.,  by  the  eobseqaent  sections,  the  tolls  for 
Che  carriage  of  goods  and  passengers  are  regulated; 
and  by  the  61st  section  it  is  enacted,  that  the  deposit 
shall  not  be  repaid  unless  the  company  shall,  within  a 
given  rime,  open  the  railway ybr  the  public  vonveyance 
of  pauengers,  or  prove  that  one  half  of  the  capital 
has  been  raised  by  shares  and  expended.  And  when 
I  find  Lord  Gottenham,  in  Ex  parte  Barber,  (1  Macn. 
and  Gordon,  p.  180),  in  which  the  exact  same  ques- 
tion arose  on  the  analogous  English  statute,  laying 
down  as  nndonbted  law,  "that  the  making  a  railway 
for  the  carriage  of  persons  or  goods  is  a  commercial 
purpose,"  and  when  the  Act  of  Incorporation  cleariy 
ehowB  that  it  is  a  railway  intended  for  those  purposes, 
I  cannot  fisel  any  donbt  that  the  present  adjudication 
moat  stand,  and  that  I  must  disallow  the  cause  shown 
against  it,  and,  of  ooorse,  with  costs. 


[Befobe  Lynch,  J.] 

Rfi    ASKEN   MORRISSON. 

Passing  of  accommodationJ^iUa^Beckless  trading. 

Where  a  mercantile  house  in  enxtensive  trade  beeps 
books  aceuraielg,  and  is,  ihwefore,  aware  eoery 
^^f^  ^  real  condition,  which  shews  a  rapidly 
v^ereasing  Mate  of  insolvency,  and  accumulating 
debtSy  such  acouraU  accounts  strengthen  the  charge 
of  reckless  trading.  It  is  highly  criminal,  in  a 
mercantUe  pom  of  view  to  go  on  trading  and 
drawing  accommodation  biUs  when  a  trader  knows 
that  he  ts  m  a  state  of  insolvency,  and  that  his  diffi^ 
adues  are  increasing  every  year,  and  it  increases 
the  enormUy  of  the  offence  where  a  trader  thus 
Circumstanced,  permits  a  member  of  another  firm 
to  aooqat  bills  m  their  names,  without  tlie  knowledge 
or  consent  of  his  partners,  such  bills  being  for  the 
accommodation  of  the  insolvent  trader,  even  though 
some  trivial  accommodation  was  given  to  the  solvent 
firm* 

Although  books  be  accurately  kept,  and  that  there  is  no 
charge  against  a  bankrupt  for  not  having  fairly 
accounted  and  vouched  his  schedule,  yet  where  hui 
conduct  has  been  so  reckkss  as  a  trader,  and  where 
he  had  carried  on  a  system  of  manufacturing  ac 


commodation  bills,  the  Court  will  adjourn  the  ex' 
aminalion  sine  die. 

The  bankrupt  in  this  case  was  an  extensive  trader  in 
Williamstreet,  Dublin  On  his  failure  be  attempted 
to  come  in  under  the  arrangement  clauses,  but  the 
ca^e  was  turned  into  bankruptcy,  and  after  several 
adjournments  it  came  on  for  final  examination. 

Keman,  Q.C.,  opposed  the  passing  of  the  exami- 
nation on  the  part  of  the  Royal  and  Union  Banks. 

HaUowes,  for  the  London  and  County  Bank. 

Levy^  for  a  country  shop-keeper  on  whom  the 
bankrupt  had  drawn  two  bills  for  the  same  debt. 

Seeds,  for  creditora  under  a  trust  deed  where  the 
bankrupt  was  trustee.  ^ 

Heron,  Q.G.,  was  for  the  bankrupt. 

The  facts  are  fully  stated  in  the  judgment  of  the 
Tonrt. 

Ltnch,  J. — This  case  has  been  argued  very  fully 
before  me,  and  for  two  days  (specially  appointed)  the 
investigations  into  it  have  been  carried  on.  It  has 
now  arrived  at  its  final  stage  awaiting  my  judgment 
as  to  the  passing  of  the  fiual  examination.  Several 
matters  have  been  adduced  before  me  as  showing  that 
the  bankrupt  is  not  entitled  to  have  his  final  examina- 
tion now  passed.  I  think  I  may  properly  reduce 
these  objections  to  three  beads — first,  reckless  trading; 
secondly,  the  passing  of  accommodation  bills  to  an 
enormous  amount,  and  improper  practices;  thirdly,  the 
procuring  of  Mr.  Salter,  one  member  of  the  firm  of 
Switzer,  Ferguson,  and  Co.,  to  put  the  name  of  the 
firm  to  accommodation  bills  without  their  privity. 
In  dealing  with  these  three  objections  I  deal  with  the 
whole  case,  for  some  minor  and  subsidiary  matters 
that  have  been  brought  before  me  are,  or  most  of 
them  are,  mere  individual  cases  illustrating  the  con- 
sequences to  others  of  trading  pursued  by  the  bank- 
rupt Now,  as  to  reckless  trading,  I  must  say  that 
I  never  had  a  case  to  which  the  charge  of  reckless 
trading  was  so  peculiarly  appropriate.  All  that  has 
been  advanced  to  show  that  he  fairly  accounted  in 
this  court,  goes  most  strongly  to  condemn  him  on 
this  charge.  He  kept  books  regularly,  he  had  the 
means  of  knowing  the  extent  of  his  annual  losses, 
and  he  did  know  his  position  as  insolvent,  and  yet,  in 
spite  of  this  knowledge,  be  continued  extending  hia 
trade,  extending  his  credit,  and  Etill  drawing  in  new 
victims  to  his  system  of  trading,  ^^'bat  legitimate 
hope  of  reestablishing  himself  in  solvency  could  Mr. 
Morrison  have  had  in  the  last  years  of  his  trading? 
Can  there  be  a  justification  for  a  man  who,  year  after 
year,  pursues  a  sinking  and  hopeless  trade — a  trade 
with  rapidly  increasing  liabilities,  and  as  rapidly 
sinking  means  to  discharge  them,  a  trade  which 
showed  in  1866  a  deficit  of  £8,375,  and  showed  in 
1864,  a  deficit  of  £20,934.  Mr.  Morrison  knew  all 
this — it  was  before  bis  eyes,  and  still  he  went  on 
with  the  pretence  of  solvency,  dragging  in  tYerj  friend 
and  every  dependent  trader  whom  he  could  practice 
on,  to  back  up  his  hopeless  trading.  While  we 
naturally  feel  sympathy  tor  a  gentleman  in  the  present 
position  of  Mr.  Morrison,  we  are  not  justified  in  for- 
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1863  to  £19,d97;  and  in  1864  to  £25,284;  and  to 
all  apppanmce,  bat  for  tiie  sadden  check  caoaed  by 
the  fiulnie  of  another  hooae,  they  wonU  ha?e  gone  on 
with  the  tame  rapid  growth,  and  for  no  purpose 
except  to  keep  a  totally  inaolvent  concern  in  a  high 
mercantile  position  in  trade.    Here,  I  say,  we  have 
this  ajstem  in  excess.     Here  we  have  a  purpose 
formed  to  manafactare  this  seemiog  mercantile  paper 
to  any  eoLtent  necessary  to  keep  op  Mr.  Morrison  in  his 
fala(dy*retidned  mercantile  position.     The  humbler 
trader  here  who,  by  misrepresentation  of  his  circum- 
etances,  obtains  some  small  advances,  is  often  dealt 
with  severely  by  me;  for  I  hold  it  my  highest  duty, 
aa  &r  as  lies  in  my  power,  to  enforce  honesty  and 
Gandoor  in  trade  representations.    The  man  who,  by  a 
deltberate  misstatement — by  a  fidse  pretence— obuins 
a  small  earn  from  another,  is  often  liable  in  our  law  to 
criminal  punishment.     And  yet  here,  not  in  a  small 
way,  Init  on  a  gigantic  scale,  all  these  frauds  were 
perpetrated,  and  by  plain,  false  pretences  the  banks 
were  led  to  mcur  the  enormous  extent  of  losses 
inflicted  on  them  by  Mr.  Morrison.     I   can  see,  and  I 
have  heard,  no  palliation  in  these  acts.     There  was 
no  room  to  hope  for  redemption  out  of  his  difficulties. 
The  increasing  defidt  spoke  too  plainly  for  hope  to 
have  room  or  pbioe,  and  yet  the  system  was  perae- 
Tored  in  for  no  other  purpose,  as  far  as  I  can  see,  than 
to  enable  Mr.  Morrison  to  indulge  himself  still  in  the 
pride  of  standing  in  this  city  as  one  of  its  leading 
tner^ahts.     Such  a  case  as  this  cannot  be  lightly 
dealt  wflh  by  me.    the  yery  Hfe  of  trade  is  threatehed 
when  meti  of  high  name  and  r^ute  are  found  to 
betake  themselTes  to  such  courves;  and  although  it  is 
painful,  fudieed,  to  me  to  deal  in  such  harsh  language 
with  this  case,  yet  I  feel  that  I  would  be  shrinking 
from  my  duty  if  I  said  less.    The  third  objection 
comes  more  naturally  as  an  objection  by  one  firm 
of  erectors  in  this  case,  but  it  is  an  objection  neces- 
aarily  mixed  up  with  the  other  matters  brought  befbre 
me  in  this  case,  and  greatly  illustratiye  of  the  reckless 
extent  of  Mr.  Morrison's  bill  manufacturing  habits. 
The  firm  of  Switaer,  Ferguson,  and  Co.  complain  here 
through  the  asdgnees  (and  in  any  point  of  view  they 
have  certainly  abundant  cause  of  complaint)   that 
they  now  stand  involyed  in  an  enormous  liability  by 
these  Ynaoufaetured  bills  on  which  thdr  names  were 
plaeed  by  Mr.  Salter  without  thdr  sanction,  knowledge, 
or  authorhy,  and  they  charge  that   Mr.   Morrison 
entered  into  thn  dealing  with  Mr.  Salter  knowing  that 
Salter  had  not  the  authority  of  the  firm.     It  is  an  un- 
dispnted  Uust  that  Mr.  Salter  acted  in  this  matter 
without  the  priyity  or  sanction  of  his  co-partners,  and 
that  he,  misled  by  the  miserable  deception  of  getting 
fox  himself  some  smaller  help  in  the  same  unmercantile 
way,  yielded  to  the  betrayal  of  his  copartners  by 
affixing  their  names  to  these  bills.  Now  it  is  only  justice 
to  Mr.  Salter  to  say  that  I  do  not  belieye  he  oyer 
contemplated  the  possibility  of  the  result  that  Mr. 
Morriflon  must  haye  known.    He  did  an  immoral  act 
m  ofling  their  names  without  their  authority,  but  it 
was  kept  concealed  from  him  the  real  act  he  was 
doittf^     It  is  charged  here  that  Mr.  Morrison  carried 
on  tMs  dealing  with  Mr.  Salter,  knowing  that  Salter 
acted  without  the  priyity  or  knowledge  of  his  co-pait- 
Tbis  is  a  heavy  charge,  invohring  an  amount 


ueis. 


of  guilt  in  Mr.  Morrison  so  laige  that  il  ouf^  Mt 
merely  be  dealt  with  in  this  oonrt,  where  our  pmliA- 
ments  are  only  negations  of  rights  to  be  aoquared,  and 
not  positiye  punishment    I  do,<  I  confdM,  feel  consi- 
derable pun  in  canvassing  this  part  of  the  case. 
There  is  upon  it  ooaflicUogtesdmony,  and  it  is  painlhl 
m  the  extreme  to  haye  to  weigh  testimony  and  can- 
yass  probabilities  on  suoh  a  charge  made  against  a 
gentleman  of  such  long  staadmg  in  trader  and  holding 
for  so  k>qg  a  time  so  high  a  mercantile  position. 
Now  it  b  quite  clear  that  Salter  kept  stndbusly  con* 
cesled  from  his  co-partneiB  bis  act  in  pnttmg  their 
names  upon  these  bills.    The  manufactaie  of  these 
bills  was  continued  regularly  for  two  or  three  years. 
Their  amonnt  was  often  oyer  £10,000,  and  yet,  for 
all  this  time  no  notice,  no  whisper  jof  their  existence 
ever  reached  the  firm.    Mr.  Morrison  awean  that 
he  was  unaware  that  the  firm  were  ignorant  of 
these  transactions,    Mr.  Grubb,  the  prindtial  agent 
in  carrying  them  out,  swears  also  as  to  his  ignorance, 
and  Mr.  Salter  tells  us  that  he  never  apprised  Mr. 
Morrison  or  Mr.  Gi  ubb  that  he  acted  without  authority 
from  his  firm.    So  far  I  have  positive  teeUmoi^  on 
this  charge  on  behalf  of  Mr.  Morrison.    On  the  other 
side  Mr,  Blood  deposes  to  matters  which,  if  believed 
by  me,  amount  to  a  confession  by  Mr.  Morrison  and 
Mr.   Grubb  that  they  knew  Salter  acted  without 
authority.    In  answer  to  questious  473  and  476,  be 
says  Mr.  Grubb  told  him  in  presence  Of  Mr.  Morrison, 
in  answer  to  the  questioui  **  Were  you  aware  that 
Switaer,  Ferguson,  and  Oumpany  were  cognisant  of 
Mr.  Salter  accepting  bills  in  their  name?'*     «'No,** 
sud  Mr.  Gnibb,  *^  they  knew  nothiag  of  it,  and,  mom 
than  that,  Mr.  Salter  told  me  not  to  tell  yen  anything 
about  it,  and  when  yon  used  to  come  into  the  office 
he  would  put  the  pen  on  one  side  and  tell  me  dia- 
tinctly  not  to  tell  you."     I  now  refer  to  Mr.  Grnbb^ 
evidence  in  answer  to  questions  797,  798,  799,  and 
805,  806,  and  806,  as  hardly  satbfactory  on  suoh  a 
^Knnt,  and  I  refer  to  his  answer  to  question  802,  put 
by  me.  The  question  was — "  I  ask  you  dul  you  ever  see 
Salter  putting  aside  bills  on  seeing  Blood  coming  in— 
did  you  see  him  do  that?  "    His  answer  was—***  Well, 
my  lord,  I  did."    Indisputably  these  bills,  for  the  two 
or  three  years  of  their  manufacture^  were  executed 
principally  by  Mr.  Salter  in  Mr.  Morrison's  office,  and 
when  sent  to  the  establishment  of  the  firm  were  sent 
enclosed  in  envelopes  addressed  to  Mr.  Salter.    During 
all  the  time  that  this  immeuse  amonnt  of  bills  existed, 
a  regular  ledger  account  for  goods  went  on  with  the 
firm,  and  in  that  account,  regularly  fomiahed,  no 
reference  to  these  bills  was  ever  made;  so  that  this 
dealing  with  Salter  respecting  these  bills  was  always 
kept  separate  and  distinct — only  disclosed  to  Salter— 
and  by  no  act  of  Morrison's  house  was  this  dealing 
with  Salter  ever  disclosed  to  the  firm.     It  appears  the 
monthly  accounts  were  furnished  by  Morrison's  house 
to  Switzer,  Ferguson,  and  Co.,  and  Mr.  Grubb  referred 
to  one  of  them  to  show  that  accommodation  to  Fer- 
guson, Switzei',  and  Ca  passed  into  their  transactions. 
It,  unfortunately  for  Mr.  Grubb,  appears  to  roe  that 
this  reference  dbclosed  a  most  startling  piece  of  evi- 
denc&    The  account  was  a  goods  account,  amounting 
to  £1 19«  furnished  openly  to  the  firm.    At  the  same 
time  Suiter  got  an  accommodation  for  £200,  and  a 
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Ull  for  JB319  in  the  name  of  the  firm  was  given  by 
Saltec  What  docket  sent  to  the  firm  now  exists  to 
■how  this  transaction?  A  docket  solely  conversant 
with  the  real  accoont  for  £1 19 — and,  containing  this 
startling  entry,  as  a  credit,  <*  By  bill  £1 19."  There 
never  was  such  a  bill,  and  it  is  certainly  marvellous, 
if  all  was  straight  and  fiur,  and  open  in  these 
dealings  that  a  document  so  peculiarly  illustrative  of  a 
dealing  with  one  member  of  the  firm  so  as  to  keep 
it  concealed  from  the  other  members  of  the  firm, 
should  exist  It  is,  I  confess,  a  startling  thing  to  me, 
that  it  was  possible^  to  keep  for  three  years  afloat 
such  enormous  dealmgs  with  the  name  of  this  firm, 
.  now  admittedly  totally  unknown  to  them.  I  should 
have  supposed  that  great  management  must  have 
been  used  to  keep  the  knowledge  of  such  large  trans- 
actions from  their  ears,  and  very  great  care,  indeed, 
used  to  keep  from  their  notice  by  matters  sent  to  them 
some  intimation  of  the  matter.  For  three  years  hlr. 
.  Morrison  often  met  Mr.  Switser  in  friendship  and  in 
kindness,  they  conversed  as  firiends  on  small  topics, 
and  it  so  happened  that  he  never  once  mentiondi  to 
Mr.  Switaer  the  fact  of  this  enormous  extent  of 
accommodation  in  which  he  was  involved.  How  did 
it  happen  that  in  this  long  course  of  such  extensive 
dealing  the  necessity  never  arose  to  communicate  as 
to  It  with  any  one  but  Mr.  Salter?  Agahi,  if  the 
dealing  was  fair,  and  open,  and  honest,  why  was  it 
carried  on  in  privacy?  Why  was  it  oonceatod  fiom 
Blood,  a  friend  of  the  firm?  Why  was  the  manu- 
facture of  these  bills  carried  on  in  Morrison's  office,  or 
through  means  of  private  notes  sent  to  Salter?  To 
frame  any  theory  to  account  for  all  these  matters  short 
of  criminal  complicity  in  Salter's  act  must  establish  a 
case  of  so  keen  a  sense  of  the  impropriety  of  his  conduct 
in  Mr.  Morrison's  mind  as  makes  it  a  matter  of  little 
importance,  as  far  as  my  judgment  is  concerned,  in 
which  way  it  is  taken.  Having  thus  at  length  can- 
vassed these  objections,  it  remains  for  me  now  to  pro- 
nounce my  judgment  Mr.  Morrison  stood  in  a  high 
and  respectable  position  as  a  merchant  in  this  city, 
and  it  is  to  me  a  matter  of  extreme  regret  that  I  have 
felt  bound  by  duty  to  censure  so  severely  his  conduct 
But  while  I  foel  pain  on  bis  account,  I  must  also 
remember  the  wide-spread  destruction  his  conduct  has 
brought  on  humbler  persons  in  trade.  I  think  his 
trade  for  the  last  few  yean  was  hopeless,  and  aimless, 
and  therefore  reckless  and  profligate.  I  see  no  pos- 
sible object  in  its  extension  and  pursuit  than  the 
gratification  of  an  immoral  pride  to  uphold  a  mercan- 
tile position  for  an  insolvent  house,  reckless  of  the 
ruin  he  brought  upon  his  neighbours.  I  see  this 
carried  out  by  a  system  of  manufacturing  accommo- 
dation bills  which  only  served  as  protences  for  raising 
money  fraudulently  to  their  amount,  without  any  other 
limit  or  stint  than  that  which  was  necessary  to  keep 
up  the  fraudulent  show  of  solvency.  If  this  course  of 
conduct  were  permitted  in  trade  the  whole  system  of 
credit  devised  for  extending  the  trade-capitd  of  the 
country  would  be  brought  into  jeopardy,  and  the 
worst  and  most  immoral  species  of  gambling  would 
be  sauctioued.  I  think  th'is  case  is  one  so  strong,  so 
flagrant  in  its  exemplification  of  the  practices  whereby 
the  very  life  of  commerce  is  affected  that,  however, 
painful  the  act  is,  I  feel  that  I  am  bound  in  duty  to  ad- 


journ this  final  examination  sine  die.  It  has  been  argued 
here  that  I  am  not  authorised  to  give  this  judgment,  and 
the  decision  in  re  Burke  (14  Ir.  GL  107)  has  been 
dted.  I  have  already  decided  that  I  do  not  connder 
that  case  as  ruling  any  such  point,  and  gave  at  length 
my  reasons  for  so  deciding;  but  this  point  can  be 
raised  by  appeal,  and  I  most  sincerely  hope  that  an 
appeal  may  be  brought  and  that  my  judgment  maj 
be  altered  if  the  AppeUant  Court  think  that  I  have  in 
it  dealt  too  harshly  with  Ifr.  Morrison. 


9fMf|e  eronrt 

Eapaitad  by  OUtwt  J.  Bvake,  Eaq^,  B«nister-at>Lmr 

CkmHAUOHT  Cmcurr,  Summxr  Assnis,  1864. 
GouMTT  BosooMMow  (Bboord  Ck)UirT). 
[BsiOBi  DiasT,  B.] 
WiuoN,  appxllamt;  GBOFnnr  and  othkbb, 

UEBFONDKNTS. 

Landlord  and  Tenant  ConeoHdaiian  Aet^  23  4r  24 
VicLf  e.  154,  s.  S^-^Natice  to  ^[uit  signed  by  mort" 
gagor  ofdy. 

Where  a  notice  to  quit  waemgnedhy  C.  the  mortgagor 
of  certain  lands,  which  wsreheldby  W.thetgjpeUant^ 
as  tenant  Jrom  year  to  gear^  and  where  the  deed  of 
mortgage,  dated  20th  May^  1857,  contained  provi- 
siofis  **  that  if  the  mortgagor  should  pay  the  interest 
regularly  wkhin  two  months  after  Ae  days  ap» 
pointed  for  payment,  the  mortgagee  should  not  pro- 
ceed to  call  in  the  money,  and  also  that  until  de- 
fault of  payment  of  principal  or  interest,  U  should 
be  tawftd  for  the  mortgagor  to  hold  and  reoeive  the 
rents.^^  C.  accordingly  {no  default  in  payment  of 
principal  or  interest  having  occurred)  did  continue 
to  hold  and  receive  said  rents,  and  while  so  holding 
and  receiving  samCf  he  signed  said  notice  to  gyit, 
which  was  then  served  upon  FT.  Held  (reversing 
the  decree  efthe  Chairman)  that  undr  the  third  sec- 
tion  of  the  2S^  24  VijL,  c  154,  the  relationsh^ 
of  landlord  and  tenant  existed  between  the  mortgagee 
and  W.  the  appelant,  and  that  therefore  thenotice 
to  quit  was  defective  m  not  being  authorised  by  the 
said  mortgagee* 

Tris  case  came  before  the  Court  on  appeal  from  the 
decision  of  Francis  W.  Brady,  Esq.,  Q.C.,  the  Chair- 
man of  the  County  of  Roscommon.  The  facts  of  the 
case  are  fully  stated  in  the  judgment  of  the  learned 
Baron. 

Walter  Bourhe,  Q.C.,  and  Monahan,  appeared  as 
counsel  for  the  petitioners. 

Michael  Morris,  Q.C.,  and  Roper  were  for  the  re- 
spondents. 

Nov.  2.-^XAST,  B This  was  an  appeal  firom  th 

Chairman  of  Roscommon,  heard  before  me  at  the  hist 
assizes.  The  action  was  an  ejectmenton  the  title  founded 
on  a  notice  to  quit  The  plaintiff  proved  a  yearly  te- 
nancy and  service  of  a  notice  to  quit.  The  defendant 
then  gave  in  evidence  three  original  mcmuriaU  signed 
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bj  plaintiff  of  three  mortgages,  inclading  the  lands  in 
qsestioo,  two  dated  20th  May,  1867,  and  the  third 
dated  31st  Angost,  1857,  and  contended  as  the  no- 
tice to  qnit  was  signed  bj  the  mortgagor  only,  it  was 
insufficient  to  determine  the  tenancy  from  year  to  year, 
which  was  in  existence  prior  to  the  date  of  the  mort- 
gage. The  case  stood  orer  partly  to  enable  the  plain- 
tiff's counsel  to  look  into  the  mortgage  deeds,  and 
partly  to  enable  counsel  on  both  sides  to  look  into  the 
anthorities,  and  to  give  me  fuller  assistance.  This 
has  been  done.  I  have  received  from  the  connsel  in 
the  case  all  possible  information,  and  after  giving  the 
matter  full  consideration,  I  have  come  to  th%  conclu- 
sion that  I  ought  to  reverse  the  decision,  and  enter  a 
dismiss  on  the  merits.  It  appears  that  the  two  first 
mortgages  contain  provisions  that  if  the  mortgagor 
sbonld  pay  the  interest  regularly  within  two  months 
after  the  days  i^ppointed  for  payment,  the  mortgagees 
should  not  proceed  to  call  in  the  money  in  one  case 
before  the  1st  of  January,  1864,  and  in  the  other  be- 
fore the  Ist  of .  May,  1863,  and  also  provisions  that 
nniO  default  of  payment  of  prinoipal  or  interest,  it 
shoold  be  lawful  for  the  mortgagor  to  hold  and  receive 
the  rente.  It  was  contended  by  Mr.  Morris  that 
theae  provisions  amounted  to  a  re-dembe  to  the  mort- 
gagor, and  gave  him  the  legal  estate  until  the  1st  of 
May,  1863,  which  was  after  the  service  of  the  notice 
to  qoit.  I  do  not  think  that  is  the  efiect  of  those 
provisoes.  1  thmk  certainty  of  duration,  which  is 
equivalent  tea  demise,  is  wanting;  for  at  any  time 
after  the  first  gale  day,  the  term  might  cease  by  de 
&nlt  in  payment.  For  this  I  think  the  case  of  Doe 
y.  Qoldwin  (2  Q.  B.  143)  relied  on  by  Mr.  Monahan, 
la  a  strong  aathority,  I  think  the  tme  construction  of 
these  provisoes  is,  that  they  are  agreements  by  the 
mortgagees  not  to  enforce  their  legal  rights  until  one 
of  t£e  events  stipulated  for  shidl  have  occurred, 
bat  that  they  do  not  deprive  the  morgagees  of  any 
portion  of  the  legal  estate  which  is  expressly  con- 
veyed, without  qualification,  in  the  earlier  parts  of  the 
deeds.  But  even  if  a  legal  term  were  created  by 
them,  it  would  pass,  by  the  deed  of  1857,  to  the 
mortgagees,  and  the  period  for  redemption  fixed  by 
that  deed  of  1 1th  July,  1 862,  had  passed  before  notaoe 
to  quit  had  been  served.  According  to  the  law  as  it 
ttood  before  the  passing  of  the  late  iMidkntI  and 
tenant  Act,  the  notice  would  clearly  be  defective  as 
not  being  authorised  by  or  binding  on  the  mortgagees, 
and  I  do  not  think  the  effect  of  the  third  seel  ion  of 
that  Act  relied  on  by  Mr.  Morris  has  altered  tlie  law 
in  that  respect.  I  consider  the  tenancy  here,  as  one 
snbosting  at  the  dates  of  the  first  mortgage,  for  I  do 
not  consider  the  increase  of  rent  in  1859  from  £96 
to  £100,  had  the  effect  of  creating  a  new  tenancy 
between  Lord  Grofton  and  defendant.  That,  I  think, 
would  be  contrary  to  the  intentions  of  both  parties, 
and  waa  plainly  not  considered  by  either  to  have  that 
eflfecL  That  being  so,  the  effect  of  the  mortgage 
was  to  eonvey  the  reversbn  to  the  mortgagee^  subject 
to  the  jearly  tenancy  of  defendant,  and  to  make  the 
latter,  in  pomt  of  law,  a  yearly  tenant  to  the  premises. 
The  mortgagee  mif^t,  after  requiring  the  defendant 
Ij  notice,  to  pay  his  rent,  proceed  to  enforce  his  legal 
rights  as  landlord  against  him.  The  receipt  of  rent 
by  the  mortgagor  was  only  during  the  mortgagee's 


pleasure^  controlled  by  the  covenants  in  the  mort- 
gagee's deeds,  which,  for  the  reasons  stated  above,  I 
think,  did  not  take  away  his  legal  right  in  a  court  of 
law.     The  relations  of  landlord  and  tenant  snH^'^fH, 
I  think,  from  the  dfttft  o^  'hr    r 
mortgagee  and  ilic   »U 
any  new  taking,  or  new  c 
since  the  mortgage  botwern  t  • 
defendant,  I  do  not  think  t!.-.  .ihn.;;: 
mine  that  relation  by  u  :ioti«M  tf>  .pi.t. 
authorised  by  *ho  inori^^  -  •'  to   wiiA*.:   w 
veyed  the  reversiou  exjK- -taiit  on  HctVnd  .it".-.     j<i.> 
tenancy.     For  these  reasond,  which  I  l.ave  ilioj^ut  it 
due  to  conusel,  aj»  well  as  to  tho  parties,  to  f»ut  in 
writing,  I  have  come   to   the   conclusion   that   the 
decree  of  the  chairman  should  be   reversed,  and  a 
dismiss  on  the  merits  entered.     It  is  not  a  case  of  a 
formal  defect  in  plaintiff's  title;  in  my  opinion  the 
foundation  of  his  title  to  recover  in  this  ejectment, 
namely  the  notice  to  quit,  fails,  and  he  must  serve  a 
fresh  notice. 


Court  of  Sl^ppral  in  Cj^attcerj;. 

[Beported  by  OUver  J.  Bark0»  Esq.,  Bantoter-aMAw.] 

Note. 

DoLPRiH  V.  Atlwabd — ^reported  supra,  p.  165. 
The  marginal  note  to  thli  case  ihould  be  as  follows  i-^ 
'*  Although  a  decree  be  made  by  the  Conrt  of  Appeal  in 
Chancery,  the  application  to  enrol  eame  muit  be  made  to 
the  Court  of  Chancery,  when  the  appeal  is  from  ChA»* 
eery."  It  is  otherwise  when  the  appeal  is  not  from  the 
Court  of  Chancery^Tld.  Sadleir  v.  M*DoweU  (10  Ir, 
Ch.  461). 


BaroBS  the  Lord  Chancellor  and  the  Lord  Justici 
OF  Appeau 

Faircloth  r.  Bolton.— iVb».  10,  1864, 

Decree  to  aecount^BiU  nf  revivor^Sunplemenial 
bOL 

The  Court  of  Equity  Exch^r^  m  1786,  made  a 
dncree  to  account,  in  a  euit  in  which  the  first  tenant 
tn  tail  who  represented  the  inheritance  woe  before 
the  Court.  Aftervfarda  the  said  tenant  in  taU  died 
without  issue,  and  the  next  tenant  in  tail  was  made 
a  party  by  a  bill  of  revivor  (and  not  by  a  supple- 
mental  or  original  biUJ.  In  1793  there  was  a  re- 
port  of  a  sum  due^  and  a  decree  for  a  sale.  In  a 
suit  to  raise  the  charge  by  a  sale  of  the  lands,  it  was 
Held  (^firming  the  decision  of  ihe  Master  of  the 
Roils),  that  the  decree  to  account  gave  a  good  title  to 
the  charge  on  the  lands,  although  m  the  subsequent 
proceedings  the  suit  was  erroneously  continued  by  a 
bdl  of  revivor  only. 

This  case  came  before  the  Court  on  appeal  taken  by 
the  appellants  (the  respondents  below),  to  a  decretal 
order,  made  by  the  Right  Hon*  the  Master  of  the 
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Rolls,  whereby  his  Honor  decided  that  an  oitler  made 
by  Master  Brooke  (the  master  to  whom  the  petitioa 
was  referred  n&der  the  15th  section  of  the  Ooart  of 
Chancery,  Ireland,  Regulation  Act),  dismisstng  the 
petition,  was  erroneoos.    The  facts  of  the  case  ara  as 
foHows:— Ob  the  18th  September,  1793,  a  decree 
was  made  by  the  Conrt  of  Equity  Exchequer  in  Ire- 
land, In  a  certain  cause  wherein  Samuel  Spaight  and 
Diana,  his  wife,  were  plaintiffs,  and  Anne  Faircloth, 
Henry  Faircloth,   and  others  were  the  defendants. 
By  the  said  decree  it  was  decreed  that  the  defendants 
should  pay  to  the  said  plaintiffs  two  several  sums  of 
£488  19s.  lOd,  late  Irish  currency,    with  interest 
from  7th  of  July  1792,  together  £747  98.  6d.  like 
cnrrency,for  the  plaintiff's  costs,  or  in  default  thereof, 
certain  lands  in  the  decrte  mentioned  should  be  sold 
by  the  Chief  Remembrancer  for  the  purpose  of  paying 
the  amount  of  said  decree.    The  above  named  £488 
Ids.  lOd.,  was  the  sum  to  which  the  said  Diana 
Spaight  was    entitled    on    her   marriage,    and   was 
dbarged  upon  said  lands,  of  which  said  Anne  Fair- 
cloth was  tenant  for  life,  who,  for  the  purpose  of 
preventing  the  said  kinds  being  sold,  paid  to  said 
Samuel  Spaight  the  amount  of  said  decree  and  costs, 
and   thereupon  said  Anne  took  an  assignment  of 
said  charge  for  the  purpose  of  keeping  same  alive 
as  against  the  inheritance.     And  by  her  will,  made 
Imm^iately  before  her  death    in    1841,    she    be- 
queathed, as  in  her  will  is  mentioned,  the  said  charge, 
and  she  appointed  Diana   Bolton,   since  deceaseid, 
her  executrix,  and  the  petitioner  is  her  executrix, 
and  consequently  personal  representative  of  said  Anne 
Faircloth.— Master  Brooke  dismissed  the  petition,  hb 
order  stating,  that  *Mt  being  admitted  that  Diana 
Spaight,  in  the    petition  mentioned,  survived   her 
husband  Samuel  Spaight,  and  it  appearing  that  the 
decree  therein  also  mentioned,  having  been  a  chose  in 
adian  belonging  to  the  said  Diana,  was  not  reduced 
into  possession  in  the  life  time  of  her  hasband  Samuel 
Spaight,  dedare  that  the  petitioner  has  not  any  title 
to  the  sum  of  £1,196  3s.  Ud.    by  the  said  de- 
cree secured  as  in   petition    mentioned,   and    it   is 
hereby  ordered    ihat   the    petition    do  stand   dis- 
missed with  costs.'*    The  reasons  assigned  for  this 
order  of  Master  Brooke  being  correct  were,   first, 
that  the  amount  of  the  said  decree  of  1793   was 
adjudged  to  be  paid  to  the  tv>o  plaintifis,  and  that  as 
the  amount  thereof  was  not  paid,  as  Henry  Faircloth, 
the  respondent  below,  alleged,  toi^ne  of  the  plaintifls, 
Samuel  Spaight,  during  his  life  and  not  reduced  into, 
possession,    it  survived  to    Diana,   and,   therefore, 
that  the  present  plaintiflf,  who  is  the  representative  of 
Anao  Faircloth,  to  whom    Samuel  Spaight  had  as- 
signed said  charge,  had  ne  right  to  sue,  inasmuch  as 
the  payment  should  have  been  made  to  Diana,  and 
the  assignment  of  the  charge  should  have  been  by 
ker*     The  Master  of  the  Rolls,  however,  from  the 
evidence,  was  of  opinion  that  there  was  reduction  into 
possession  by  payment  made  to  Samuel  Spaight,  and 
that  consequently  Henry  Bolton  was  entitled  to  the 
charge  so  kept  alive;  and  upon  this  one  ground 
his  Honor  reversed  the  Master's  decretal  order. 

On  the  hearing  before  the  Master  of  the  Rolls, 
however,  another  argument  was  advanced  by  Fair- 
cloth, which  was  not  mentioned  before  the  Mas- 


ter, and  that  was  that  the  foundation  of  the  pre* 
sent  suit  was  bad,  and  that  the  decree  of  1793 
had  a  glaring  error  on  Its  face,  and  that  it  coold 
not  in  any  way  bind  the  pi'esent  owner  of  the  inheri- 
tance against  whom  the  said  charge  was  kept  alive. 
The  error  alleged  was,  that  previous  to  the  making  of 
the  said  decree  of  1793  a  decree  to  account  of  1st 
February,  1786,  was  had  in  the  said  suit  of  Spaight 
and  urife  v.  Fairdoth,  in  which  snit  the  original  bill 
was  first  filed  in  1779»  that  said  decree  to  account 
declared  that  the  charge  to  which  the  plaintiffii  in  said 
snit  were  entitled  was  well  charged  on  the  lands,  and 
thereupon  it  was  referred  to  the  Chief  Remembrancer 
to  mqniw  and  report  what  sums  were  due,  and  the  Chief 
Remembrancer  reported  the  exact  sum  duo  on  the 
charge;  exceptions  were  then  taken  to  the  report,  and 
during  all  those  successive  steps  the  inheritance  was 
properly  represented,  the*  tenant  in  tail  bdng  before 
the  Court. — However  before  the  said  exceptions  were 
argued  the  tenant  in  tail  died,  upon  which  death  the 
snit  was  continued  against  John  Faircloth,  the  next 
tenant  in   tail  in   remainder,  by  bill   of  revivor, 
in    stead    of   by  a    snpfdemental   bOl,  or  by  an 
original  bill,  m  the  nature  of  a  anpplemenlal  bilL 
On  the  21st  of  Jnne,  1792,  said  John  Faiidoth 
died    without    having   suffered    a   recovery.      The 
next  error  on  the  face  of  the  decree  was,  that  on 
the  death  of  the    said  tenuit  in   tidl   John,   his 
brother  Henry  should  have  been  made  defondant 
as  remainder-man  in  tail  and  not  as  heir-at-law. 
The  enrolment,  after  setting  oitt  the  said  exo^iona, 
states  that  **  whereas  the  said  John  Faircloth  after- 
wards died,  whereby  the  cause,  and  the  piooeedingv 
thereon,  abated  as  to  him ;  whereupon  the  plaintifib. 
on  or  about  the  8th  of  January,  1793,  filed  their  hOl 
of  revivor,  stating,  the  several  proceedings  aforesaid, 
and  the  death  of  the  said  John  Faircloth,  whereby  the 
cause  and  the  proceedings  thereon  abated  as  to  him, 
and  praying   that  the  cause  and  the  prooeedinga 
thereon  might  be  revived  against  the  defendant  Heniy 
Faircloth,  the  next  brother  and  heir-at-law  of  the 
said  John  Faudoth,  and  be  in  the  same  plight  and 
condition  ag^nst  him  as  the  same  were  in  at  the  time 
of  the  death  of  the  said  John ;  and  praying  a  anbposna 
to  revive  accorduigly."    The  decree  is  then  set  ont, 
whereby  the  exceptions  were  overruled  and  the  report 
confirmed;  and  after  the  Registrar  adding  the  interest 
that  accrued  since  the  date  of  the  report,  it  was 
decreed  that  the  defendants  Anna  Faircloth,  the  said 
tenant  for  lifb,  and  Henry  Faircloth,  the  then  tenant 
in  tail,  or  snch  of  them  as  onght  to  do  so,  should,  in  six 
calendar  months,  pay  to  the  plainti£fo  the  sum  of 
£448  19s.  lOd.,  with  interest  from  the  7th  July, 
1792,  until  paid,  together  with  £749  98.  6d.  costs; 
or  In  default  thereof,  that  the  Chief  Remembrancer 
should  set  up  for  sale  the  lands  thereui  menticMMd, 
and  that,  out  of  the  money  arising  from  the  sale,  the 
plaintiffs  should  be  paid  the  sum  due  to  them;  and 
the  usual  consequential  directions  were  given,  and  the 
decree  concludes  thus: — **  But  forasmuch  as  defen- 
dant, Henry  Faircloth,  b  a  minor,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  performance  of  thia 
decree  on  his  part  bo  respited  until  fix  montha  after 
he  attains  his  age  of  twenty-one  years,  and  thai 
thenhedoj^rform  the  decree  on  his  part,  or  show 
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cuae»  if  he  can,  to  the  ooatrary.'*  It  appeared  that 
HenxyFaiiclotbithe  defendant  in  the  Excheqaer  salt, 
died,  witboat  isene,  on  the  16th  of  November,  1799; 
and  that  the  appellaut,  Henry  Fairoloth,  ia  a  descen- 
dant of  a  younger  brother. 

The  SotioUor  General  (Lawson),  with  Brewster^ 
Q.Gn  and  if.  Blood  Smith  appeared  for  the  appellants. 
The  decree  ia  manifeatly  erroneoua  on  the  face  of  it. 
It  ia  anheardof  that  the  tenant  in  tail  should  have 
been  brought  before  the  Court  on  bill  of  revivor.  It 
ia  laid  down  in  Mitford  on  Pleading,  page  7%  that 
if  the  iotereat  of  a  defendant  defending  in  his  own 
light  wholly  determinest  and  the  property  becomes 
yvatad  ia  another  person,  not  claiming  under  him,  as 
m  the  case  of  a  remamdsr  man  in  a  settlement  be- 
oomiog  entitled  upon  the  death  of  a  prior  tenant  under 
the  aaiae  aettlementi  the  suit  cannot  be  continued  by 
bill  of  revivor,  for  though  the  remainder-man  have 
the  same  property  which  the  prior  tenant  enjoyed, 
}et  the  ramainder-man  and  the  prior  tenant  have 
not  in  aome  casee  the  same  rights.  So,  *^m 
general,  by  an  original  >ill  in  the  nature  of 
a  aopplemental  bill,  the  benefit  of  the  former  pro- 
ceediiigs  may  be  obtained.''  Cfifford  v.  ffori  (1  Sch. 
&  Lef.  386),  and  Rowland  v.  M'DonneU  (13  Irish 
Eq.  365).  f f^  then,  this  decree  be  erroneous  on  the 
hce  of  it,  the  Court  will  not  lend  its  aid  to  carry  it 
out  (yCannell  v.  M^Namara  (3  Dr.  &  War.  411). 
The  marginal  note  there  s-t^s  that  a  party  seeking  to 
have  the  benefit  of  a  former  decree,  must  be  prepared  to 
show  that  each  decree  is  right,  for  the  Court  will  not 
carry  ont  the  decree  if  it  appear  to  be  erroneons.  The 
same  principle  is  foUowed  in  Stamer  v.  Nisbitt  (3 
Jones  &  Lat.  447).  The  inheritance,  then,  was  im- 
perftcUy  represented,  and  therefore,  no  title  could 
be  had  throngh  the  decree.  Pasley  v.  Lord  Clan- 
morrk  (3  Ir.  Eq.  442);  M'Namara  v.  Blake  (II 
L  K.  445)  affirmed  on  appeal  12  I.  £.  362. 

HWrm,  Q.C.,  SerjewU  SuUivan,  and  PhtUp 
Keogh  were  in  anpport  of  the  order  of  the  Master  of 
the  BoUa.  We  admit  that  there  ia  an  irregularity  in 
the  prooeedinga  by  bill  of  revivor;  but,  now,  coming 
at  this  boor  of  day,  after  three-quarters  of  a  century, 
a  recovery  ahall  be  presumed  to  have  been  suffered  by 
John,  the  first  tenant  in  tail,  the  probate  of  a  will  is 
freqneDtly  presumed.  So  the  loss  of  a  recovery 
deed.  After  twenty  years  a  recovery  shall  be 
preaomed  as  agaiLst  the  purchaser,  and  the  Court 
ia  now  naked  to  preserve  a  recovery.  But  where 
the  deoee  to  account  was  made,  the  first  tenant 
in  tail  was  before  the  Court.  A  supplemental 
bill  woold  have  been  quite  sufficient,  and  it  is  unneces- 
sary where  a  tenant  m  tail  who  was  a  party  to  a  suit 
died  to  file  an  original  bill  in  the  nature  of  a  supple- 
mental biU.  lAoud  V.  JohntB  (9  Ves.  87).  In  White 
on  Supplement  and  Revivor,  p.  167,  Mr.  White,  after 
oommeiiting  on  the  case  of  Uoyd  v.  Johnea,  states:— 
"*  On  the  whole,  it  is  submitted  that  the  inference  to 
be  drawn  from  IJayd  v.  Jiiknes  is  that,  whether  the 
tenant  in  tail  who  dies  without  issue  be  a  pUintiff  or 
a  deftndant,  the  suit  may  be  continued  by  or  agaiudt 
the  aeoond  tenant  in  tul  by  eupplemental  hiU;  and 
thai  the  examination  of  iritnesses,  whether  de  bene 
esM  or  in  chie(  and  all  other  proceedings  by  or 
against  the  fint  party,  will  be  good  in  favour  of,  oi 


against,  the  second  party.  The  principle  is  similar 
to  that  which  prevails  iu  the  case  of  new  assignees  of 
bankrupts."  The  Master  of  the  Bolls  did  not 
decide  the  question  whether  a  final  decree,  in  a 
suit  which  should  have  been  continued  by  supplemental 
bill  instead  of  by  bill  of  revivor,  is,  on  that  ground, 
null  and  void.  It  appeared  to  his  Honor  to  be  un- 
necessaiy  to  decide  that  question,  in  this  case,  whether 
the  final  decree  in  the  Exchequer  suit  was  binding  on 
Henry  Faircloth  the  defendant  in  that  suit,  he  not 
having  shown  cause  against  the  decree,  And  the  pre* 
sent  respondent  not  having  taken  any  proceedings  to 
set  it  aside.  But  he  held  that  the  decree  of  1786 
was  binding  on  the  respondent,  the  inheritance  having 
been  then  properly  represented;  and  the  report  ap- 
peared to  him  to  be  at  least  prima  fade  evidence 
against  the  respondent,  subject,  possibly,  to  his  show- 
ing that  the  exceptions  should  have  been  allowed,  the 
exceptions  not  having  been  argued  until  after  the 
death  of  the  tenant  in  tail. 

Thb  Lord  Chanckllor. — I  think  that  the  inheri- 
tance was  properly  represented  at  the  time  that  the 
Court  of  Exchequer  made  the  decree  to  account. 
That  being  so,  I  think  the  other  questions  that  have 
been  argued  are  immarerial.  The  Master  of  the  Rolls 
did  not  feel  that  he  was  called  on  to  decide  whether 
the  final  decree  was  null  and  void,  on  the  ground  that 
that  decree  was  made  in  a  suit  which  was  in  truth 
en-oneously  continued  by  a  bill  of  revivor,  instead  of 
by  supplemental  bill;  but  he  decided  it  on  the  ground 
that  the  decree  to  account  was  sufficient  to  charge  the 
lands.  I  see  no  earthly  course  for  the  Master  of  the 
Rolls  the  have  followed  othertban  what  he  has  done. 

Thi  Lord  Jusncs  of  Appeal. — I  am  perfectly 
satisfied  that  the  Master  of  the  Rolls  took  the  correct 
view  of  the  case. 


Court  of  C^anrrr];. 

Reported  by  GUTer  J.  Burke,  Eeq.,  BanlttoPftt-Lew; 

The  Belfast  Harbour  Commissioners  v,  Lowther 
AMD  THE  Marine  Investment  Company. 

Merchtmt  Sh^fping  Amendment  Act  (25  4r  26  Viel^ 
c.  63,  e.  68) — Interpleader — No  rule  on  a  motion^ 

On  the  I9th  July,  1864,  L^  who  woe  the  consignee  of 
a  ship  which  woe  expected  to  amve  at  B.  becametha 
equitable  assignee  ofthejreighi  of  said  Mp,  and  he 
also  had  acquired  an  equitable  charge  on  the  ship*s 
cargo.  AfUrwards  on  ^th  Aug.  1 864,  the  M.  /.  Co. 
became  mortgagees  of  the  sh^for  a  sum  of  £6,600. 
On  the  I3th  of  JSqMember  following,  the  eh^  ar- 
rived at  jB.,  and  the  cargo  was  stored  in  L.^s  name 
unth  the  B.  Harbour  Commissioners.  On  the  I6th 
OcLtheM.I.  Co.  caused  a  notice  to  be  served  on  the 
harbour  commissioners  oft^ieir  claim  to  thefreigfU, 
and  the  harbour  commissioners  accordingly  r^/ufed . 
to  give  up  the  property  to  L.,  thereiqHm  L.  brought  an 
action  in  trover  and  detinue  for  Ma  cargo  against 
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Boid  cammMoMr$^  who  then  appU$d  on  motion 
under  the  Interpleader  Ad  to  Uie  Court  of  Common 
Piecu^  in  which  Court  the  action  woe  pending^  to 
stop  said  action.     On  the  hearing  of  that  motion^  U 
woe  insisted  hy  the  M.  I.  Company  that  under 
the  68^  section  of  the  Merchant  Shipping  Amend- 
ment   Act,    notice   being  given  to    the  Harbour 
Commissioners,    who  were  wharfingers,  and  on 
whose  wharf  the  goods  were  stowed,  it  was  their 
duty  to  retain  the  property  untU  the  lien  which  the 
M,  I.  Company  had  upon  them  was  discharged, 
and  that  it  woe  no  case  for  interpleader.     The 
Court  of  Common  Pleas  made  no  rule  on  this  mo- 
tion.   Held,  that  the  Court  of  Chancery  was  not 
precluded  from  entertaining  the  case  by  Ae  decision 
of  **nortUe*^  arrived  at  by  the  Court  of  Common 
Pleas. 
Held,  also,  thatthis  was  not  a  case  within  the  6Sth 
section  oj  the  Merchant  Shipping  Amendment  Act, 
which  had  reference  meriy  to  acts  between  the 
owner  of  the  ship  and  the  owner  of  the  goods,  and 
not  to  the  rival  claims  of  the  mortgagee  and  mort- 
gor  of  the  ship. 
This  wa$  a  caase  petition  presented  by  the  Belfast  Har- 
bour Commissioners  against  the  respondents,  Samnel 
Lowther  and  the  Marine  Investment  Oompanj,  praying 
that  said  Samnel  Lowther,  and  the  Marine  Inrestment 
Company  may  set  forth  thdr  respective  claims  in  respect 
of  certain  timberand  deals,  and  that  they  may  be  decreed 
to  interplead  and  settle,  and  adjust  their  several  de- 
mands between  themselves,  and  that  it  may  be  ascer- 
tained in  such  manner  as  the  Conrt  might  think  fit, 
(0  which  of  them  the  sud  timber  and  deals  oaght  to 
be  delivered,  or  how  otherwise  the  same  shoald  be 
disposed  of,  petitioners  undertaking  to  deal  with  and 
dispose  of  same  as  the  Court  shall  direct.      And 
that  the  said  Samuel  Lowther  and  his  agents,  may  be 
restrained  by  the  order  and  injunction  of  this  Court 
from  prosecuting  a  certain  action  at  law,  commenced 
by  him  against  the  petitioners  in  the  Conrt  of  Com- 
mon Pleas,  and  that  the  Marine  Investment  Company 
and  their  respective  agents,  may,  in  tike  manner,  be 
respectively  restrained  from  instituting  or  prosecuting 
any  other  action  at  law  or  in  equity  against  peticionera 
touching  said  timber  and  deals.     It  appeared  that  on 
the  13th  of  September,  1864,  the  ship  Edward  Card- 
well,  from  Miramiohi,  arrived  at  Albert-quay,  Belfast, 
with  a  cargo  of  timber,  which  was  consigned  to  Low- 
ther, and  which  came  into  the  petitioners'  possession 
as  wharfingers.    While  it  was  in  their  possession,  the 
Marine  Investment  Company  (Limited)  made  a  daim 
against  the  timber  for  a  large  sum,  and  served  a  notice 
on  the  petitioners,  cautioning  them  against  giving  up  the 
custody  of  the  timber.    Mr.  Lowther  who  had  a  prior 
equitable  claim,  as  assignee  of  the  freight  and  of  the 
cargo,  brought  an  action  in  the  Court  of  Common 
Pleas  of  trover  and  detinue  agidnst  the  petitioners  to 
recover  the  value  of  the  timber,  stated  to  be  worth 
about  £4,500,  and  the  petitioner  having  obtoined 
a  conditional  order  under  the  Interpleader 'Act,  the 
Mnrine  Investment  Company  appeared  to  show  cause 
against  the  making  absolute  of  that  order.     The 
principal  question  in  the  argument  in  the  Conrt  of 
Common  Pleas  arose  upon  the  construction  of  the 
226th  and  26th  Vict,  cap.  63^  sec.  68,  the  Merchai  t 


Shipping  Amendment  Act,  186a»  by  which  ia  aab- 
stance  it  was  provided  that  when  goods  are  landed 
from  any  ship,  and  placed  in  the  costo^y  of  any  wharf- 
inger, if  the  ship-owner  give  notice  to  aach  whar^ 
inger  that  the  goods  are  to  remain  snbject  to  a  lien 
for  freight  or  other  charges  to  an  amonnt  mentioned 
in  such  notice,  the  goods  so  landed  shall  continoe  so 
liable  in  the  wharfinger's  hands,  and  he  shall  ivtain 
them  nntil  the  amonnt  is  discharged,  and  if  ha  fiuied 
to  do  so^  he  should  make  good  to  the  ship-owner  anj 
loss  occasioned  to  him.  The  plaintiff's  aignmeni  was 
that  the  notice  which  had  been  served  by  the  Marine 
Investment  Company  was  not  hi  compliaiioo  with  the 
statute,  and  was  served  too  latei  The  Marine  In- 
vestment Company  insisted  that  the  defendants  woald 
be  answerable  to  them  if  th^  gave  up  the  timber 
without  paying  the  freight  T^  case  waa  aligned 
before  Monahan,  C.  J.,  and  Christian,  J.;  the  former 
was  of  opinion  that  the  rule  for  an  interpleader  order 
should  be  made  absolute,  but  Christian,  J.,  thoaght  It 
was  not  a  case  for  an  interpleader  order,  and,  conse- 
quently, no  rule  was  made  on  the  motion.  The  pre- 
sent petition  was  then  filed  by  the  petitionersi  who 
were  the  defendants  in  the  action,  and  the  parties  who 
sought  for  the  interpleader  order,  to  restrain  those 
prociaedings  at  law,  and  have  the  rights  of  the  parties 
adjudicate  upon  in  equity.  The  fiwts  of  the  ease  are 
fully  stated,  and  the  arguments  reviewed,  bj  the  Lord 
Chancellor  in  his  judgoMat. 

Brewster,  Q.C.,   Chattmian,   0.0,  and  WUUom 
Andrews,  appeared  for  the  petitioners. 

The  SoUdtorOeneral  (SullivanJ,  Harriaon^  Q.C., 
and  Falkiner,  for  Mr.  Lowther. 

Maodonogh,  Q.C.,  Jellat,  Q.O.,  and  Porter,  for 
the  Marine  Investment  Company. 

The  Lobd  Chaucbllob— This  ease,  which  was 
argued  last  term»  involTes  a  great  number  of  fiMts, 
and,  certainly  involves  a  vast  variety  oi  qnea- 
tions.  I  have  very  carefully  examined  the  case, 
and  oertainly,  as  regards  the  fiuts,  it  ia  only  by 
a  statement  of  them  m  detail,  and  in  the  order  in 
which  they  occur,  that  we  can  attain  to  a  proper 
understaudiDg  of  the  entire  of  the  case.  Thia  is  a 
case  of  Goufiict  between  Mr.  Lowther  and  a  company 
in  England  called  ''The  Marine  Investment  Com- 
pany." Mr.  Lowther  stands  in  various  capacities 
which  I  will  allude  to  bye-and-bye.  The  Marine 
Investment  Company  claim  as  mortgagees  of  a  ship 
cslled  the  Edward  CardwelL  That  ship  was  built 
originally  by  the  Uon.  Peter  Mitchell,  in  Miramicbi,  in 
America.  InFebruaiy,  1864,  Mitchell  was  in  Belfast; 
there  there  were  certain  persona  then  trading  as 
Lemon  and  Company,  and  they  supplied  him  with 
cordage  and  sails  for  this  intended  vessel,  thia  being 
an  exchange  in  the  way  of  barter  in  one  senscb  and  he 
agreed  to  ship  to  Lemon  and  Company,  on  board  this 
Edward  Cardwell,  a  certain  quantity  of  timber.  -On 
Feb.  19, 1 864,  the  following  charter  party  was  accord- 
iu^ly  entered  into  between  the  parties,  and  this 
charter  party  forms  the  basis  of  the  rights  claimed 
in  the  present  case.  ' 

**  Charter  party  between  Peter  Mitchell  and  James 

Lemon  &  Son,  Belfast.    19th  Febmary,  1864. 

It  is  this  day  mutually  agreed  between  Peter 

Mitchell  of  Miramichi,  owner  of  the  good  ship  or  ves- 
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id  adkd  (new  ship  now  bottding)  of  the  bnr- 

dea  of  alN^at  1,250  tons  or  thereaboDts,  whereof 

le  masfiert  and  now  at  Miramicbi  (in  conrse  of 
bnlfag)  to  be  laonebed  in  Maj  next,  and  James 
Lemon  and  Son«  of  Bel&st,  merchants  and  charterers. 
Thai  the  said  ship  being  light,  stannch,  and  strong, 
sad  eveiy  way  fitted  for  the  voyage,  shall  with  all 
oonvenieni  speed  sail  and  proceed  to  a  loading  place 
hi  Miramichi,  New  Bmnswick,  or  so  near  thereto  as 
she  may  safely  get,  and  there  load  from  Peter  Mitchell, 
ss  per  cotttTMSt,  aboot  two  thirds  of  the  ship  cargo, 
with  deck  load  incloded,  consisting  of  spmce  or  pine 
deals  with  ends  for  stowage  only.  Balance  of  cargo 
to  be  shipped  by  Mr.  Mitchell  on  his  own  acconnt, 
and  nol  exceeding  what  she  can  reasonably  stow  and 
cany  over  and  above  her  cabin  tackle,  apparel,  pro- 
^doos,  and  fomitare,  and  being  so  loaded  shall  forth- 
with proceed  to  Belfast  du«ct.  Date  of  shipment  not 
to  exceed  the  first  of  Angnst  next,  or  so  near  thereto 
ss  she  osay  safoly  get,  and  deliver  same  agreeably  to 
bOls  of  lading,  and  so  end  the  voyage  (acts  of  God, 
rartraint  of  princes  and  rulers,  the  dangers  of  the  seas 
sad  aaviga^n,  adverse  winds,  fire,  pirates,  and  ene- 
mies during  the  said  voyage,  being  always  excepted,) 
and  the  charterers  do  hereby  promise  and  agree  to 
load  the  vessel  with  the  said  cargo  at  the  port  'of  load- 
b^  and  receive  the  same  at  the  port  of  delivery  as 
herein  stated,  also  to  pay  freight  as  follows:— 

**  Timber,  per  load  of  50  feet  Caliper  measure— to 
be  on  Mr.  Mitchell's  own  account. 

«*  Deal,  per  St.  Petersbnrgh  standard  of  1,980  su- 
peifidal  feet— £4~Eighty  shillings  per  standard. 

"« Deal  ends,  per  ditto— £2  I3s.  4d Fifty-three 

shmin^B  and  fonrpence. 

**  Staves,  per  standard  mile. 

**  Lathwood,  per  fathom  of  4  feet 

**  Payment  whereof  to  become  due  and  to  be  made 
as  Mlows— one-third  cssh,  and  remainder  by  good 
and  approved  bills  at  4  months'  date,  or  in  cssh  less  2 
percent,  at  option  of  merchant  on  right  delivery.  All 
despateh  days  are  to  be  allowed  the  charterers  if  the 
ship  be  not  sooner  deq>atched  for  loading  at  Mira* 
miehi  and  discharging  at  Belfast,  not  exceeding  fif- 
teeea  days  for  discharging,  and  ten  days  on  demur- 
rage, aft  £15  per  day,  to  be  paid  for  each  and  every 
day  the  vessel  is  detained  over  and  above  the  said 
lybig  daysL  It  is  also  agreed  that  for  the  security 
and  payment  of  Mght,  dead  freight,  and  demurrage, 
the  said  owner  or  master  shall  have  an  absolute  lien 
and  charge  on  the  said  cargo,  and  for  the  true  per- 
lomianoe  hereof  the  said  Peter  Mitchell,  Esq.,  binds 
binaself  and  his  heirs  and  sssigns,  the  vessel,  her 
fineight,  and  appurtenances,  and  the  said  James  Lemon 
and  Soa  in  like  manner  bind  themselves,  their  heirs 
aod  assigns,  and  the  cargo  to  be  laden  on  board  the 
aaid  vessel,  each  onto  the  others,  ui  the  penal  sum  of 
£1,400. 

**  2^  per  cent  commission  is  due  in  the  amount  of 
freight  fmd  primage  on  the  signment  of  this  charter 
party  to  Samnel  Lowther,  ship  and  insurance  broker, 
112  Corporation  stieet,  Belfast,  by  whom  or  by  whose 
agents  the  ship  is  to  be  reported  at  the  Custom  House 
OS  her  return  to  her  port  of  discbarge  in  the  United 


Kingdom,  paying  the  nsual  commission  for  dobg  in- 
ward or  outward  ships'  business. 

«*  Signed  by  Peter  Mit- 
chell, in  presence  of  S.  P.  Mitchelli'        , 
Lowther. 

^*  Signed  Jaa.  Lemon  & 
Son,  in  the  presence  of  S.  Jas.  Lemon  &  Soor 

Lowther. 

That  is  the  contract  under  which  the  timber 
was  put  on  board  that  ship  and  the  special  agree- 
ment according  to  which  payment  was  to  be  made, 
namely,  one-third  in  cash  and  the  remainder  in 
good  approved  bHls  on  delivery  to  the  merchants, 
Messrs.  Lemon  and  Company  Belfast  On  the 
29th  of  June  in  that  year,  the  bill  of  hMlmg  of 
the  cargo  then  on  board,  that  was  Mitchell's  portioa 
of  the  cargo  to  be  delivered,  was  made  out,  and  on  the 
1 6th  of  jSij  the  bill  of  lading  of  Lemon's  portion  of  the 
cargo  was  sent  and  afterwards  endorsed  by  Mitchell 
to  Lemon  and  Company.  In,  that  same  month  of 
July  it  appears  that  a  Mr.  Harris,  who  was  one  of  the 
firms  of  Wright  and  Company,  of  Liverpool,  and 
Greneral  Agents  to  sdd  Mitchell  at  that  place,  came  to 
Belfast,  and  had  appli^  to  Mr.  Lowther  to  advance  him 
a  certain  sum  of  £1,000,  which  was  to  be  secured  on 
the  freight  and  on  Mitchell's  portion  of  the  cargo, 
Now  Lowther  swears,  that  it  was  agreed  between 
him  and  Mitchell  at  the  time  Mitchell  was  m  Belfast, 
that  he,  Lowther,  should  advance  money  to  Wright 
and  Company,  of  Liverpool,  on  account  of  freight, 
and  apply  the  proceeds  of  the  freight  to  pay  himself 
when  the  vessel  should  arrive,  and  that  he  was  also 
to  advance  money  to  Wright  and  Company  on  hi8» 
Mitchell's,  portion  of  the  cargo,  so  that  the  contract, 
made  with  Mr.  Mitchell  while  in  Belfast,  fully  war- 
ranted the  dealing  with  Wright  and  Company.  On 
the  19th  of  July,  Lowther  advanced  two  sums 
of  £1,000  each,  one  sum  being  secured  on  the 
freight  of  Lemon's  portion  of  the  cargo^  and  the  other 
on  Mitchell's  portion  of  the  cargo,  and  Harrti^  on 
that  occasion  showed  Lowther  a  certificate  of  sale  of 
the  ship  which  he  had  then  from  New  Bmnswick 
from  Mitchell;  it  was  agreed,  and  letters  were 
writlpi  to  him,  Lowther,  by  Wright  and  Com- 
pany with  the  bill  of  laditfg,  that  he  might  sell 
Mitchell's  portion  of  the  cargo  to  pay  himself  the 
£t,000,  and  Lowther  gave  his  acceptance  on  account 
of  the  sum  so  advan^d,  and  returned  them  when 
they  became  due,  so  that  he  actually  parted  with 
so  much  money.  So  for  for  the  title  of  Ifr.  Lowther 
as  it  then  stood;  he  had  acquired  in  that  way  an 
equitable  assignment  of  the  bulk  of  the  freight  for 
the  sum  of  £1,000;  he  had  acquired  an  equitable 
charge  on  Mitchell's  portion  of  the  cargo,  for  the 
amount  of  £1,000,  uid  that  is  the  title  which  Mr« 
Lowther,  npon  his  own  account,  clMms  this  cargo. 

Now  the  title  of  the  Marine  Investment  Company 
begins  in  the  month  of  August;  Lowther  had  made 
the  advance  on  the  19th  of  July,  and  the  Marine 
Investment  Company  had  nothing  to  do  with  the 
ship  until  long  after  that;  their  connexion  with  it 
bogins  in  the  month  of  August,  when  they  were  applied 
to  to  advance  £700  as  a  mortgage  on  the  ship,  Wright 
and  Company  had  then  got  the  certificate,  or  bill  of 
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sale  which  tbej  showed  to  Mr.  Lowther  on  the  19th 
of  Jaly,  bat  nothiDg  was  done  upon  it  in  any  waj 
as  against  the  interests  of  Mr.  Mitchell  or  Mr.  Lowther 
until  the  beginning  of  Angost,  when  the  Marine  In- 
▼estment  Company  was  applied  to  to  advance  £700  on 
t  iO  ship  as  I  have  stated.  The  commnnications  between 
Harris  and  the  Marine  Investment  Company  began 
in  the  early  part  of  August,  and  it  was  nltimately 
agreed  that  they  shonld  advance  £5,000  on  the  ship, 
and,  thereupon,  on  the  2nd  of  August  a  letter  was 
written  to  that  effect,  a  bill  of  sale  was  executed  by 
Harris,  and  certain  documents  were  deposited  and 
handed  over  on  the  4th  of  August;  these  are  the 
documents,  amongst  others,  on  which  the  Marine 
Investment  Company  found  their  claim.  Nothing 
was  said  then,  or  aiterwai^ds,  or  at  all,  about  the 
freight  of  the  ship;  the  transactions  related  to  the 
ship  and  the  ship  alone;  the  Marine  Investment  Com- 
pany had  not  then,  nor  never  had  any  contracts  relat- 
ing to  the  freight,  and  therefore  their  claim  to  the 
freight,  whatever  it  be,  is  a  claim  to  it  as  incident  to 
the  ship,  but  as  an  incident  to  the  ship,  there  is  no 
doubt  in  the  world  but  that  rights  will  accrue  to  them 
in  reference  to  the  freight  from  that  transaction. 
They  (that  is  the  Marine  Investment  Company)  ad- 
vanced again  £1,500  more,  and,  therefore,  they 
stand  as  purchasers  or  mortgagees  for  valuable  consi- 
deration of  this  ship  for  the  sum  of  £6,500,  the  bill 
of  sale  made  to  them,  or  handed  over  to  them,  though 
executed  by  Wright  and  Company  was  in  blank  as  to 
the  vendees,  that  is  the  persons  to  whom  the  ship 
was  to  be  delivered,  but  on  the  6th  of  October  that 
was  completed,  by  having  filled  in  the  names  of  the 
trustees,  who  are  mentioned  now  in  the  case;  and  the 
reason  they  say  is,  that  as  the  ship  could  not  be  re- 
gistered sooner,  it  was  not  necessary  to  fill  up  the 
blank  till  that  time.  So  far  the  title  of  the  Marine 
Investment  Company,  but  previous  to  that,  previous 
to  the  ship's  anival,  one  other  transaction  occurred, 
namely,  on  the  23rd  of  August,  Lemon  and  Com- 
pany arranged  with  Mr.  Lowther  to  take  charge 
of  their  part  of  the  cargo,  and  sell  it  upon  commission 
on  their  account,  and  they  drew  on  him  for  £1,000 
on  account  of  the  cargo,  and  handed  over  the  bill  of 
lading  endorsed  to  hiui,  so  that  as  matters  then  stood 
Mr.  Lowther  had  a  £1,000  chaiged  on  the  frei^t,  a 
£1,000  charged  on  Mitchell's  portion  of  the  cargo  and 
a  £1,000  charged  on  Lemon's  portion  of  the  cargo,  so 
that  he  was  at  that  time  agent  as  regarded  the  shfp 
and  freight  for  Mitchell  who  was  then,  at  least,  the 
mortgagor  of  the  ship,  and  who  had  been  the  owner;  so 
matters  stood  when  the  ship  arrived  in  Belfast,  which 
was  on  the  13th  of  September  in  that  year,  and  there- 
npon  Lowther  took  possession  of  the  ship  as  agents  of 
Mitchell,  and  telegraphed  her  arrival  to  Wright  and 
Company  as  had  been  agreed;  he  proceeded  then  to 
discharge  Lemon's  portion  of  the  cargo,  and  it  was 
all  discharged  before  the  1st  of  October,  and  all 
stored  in  Lemon's  name  on  the  wharf  of  the  Harbour 
Commissioners;  it  was  ready  for  delivery,  and  pait  of 
it  was  actually  delivered  on  orders  given  by  Lowther 
in  favour  of  persons  to  whom  he  sold  portions  of  it. 
On  the  6th  of  October  Lowther  apprized  Lemon  and 
Company  as  to  his  having  advanced  money  on  the 
ircight  to  Mr.  Mitchell  and  having  accepted  a  bill  for 


a  £1,000,  and  that  he  was  authorised  by  Mitchell  to 
collect  the  freight.  On  the  i2th  of  October  he  fur- 
nished Lemon  and  Company  with  a  fireight  aecoont, 
and  they  neglected  payment  of  it;  they  were  to  pay  the 
freight  one  third  in  cash  and  the  rest  in  biUs;  hot 
Lowther  says  they  were  unwilling  to  give  bills  on  the 
cargo,  and  asked  Lowther  as  he  had  already  posses- 
sion of  the  cargo  for  sale  on  their  account,  to  deduct 
the  amount  of  the  freight  out  of  the  prodace  of  the 
sale,  and  so  he  says,  that  is,  Lowther  says,  the  matter 
was  settled.  On  the  8th  of  October  Mitchell's  por- 
tion of  the  cargo  was  finally  discharged,  and  stored  in 
his,  Lowther's  name,  so  that  both  the  portions  of  the 
cargo  were  stored  with  the  Harbomr  Commissiooen, 
and  so  remained  on  the  19th  of  October;  the  portions 
which  had  been  sold  by  Lowther  were  not  delivered 
out  in  consequence  of  the  intervention  of  the  MariDS 
Investment  Company.  In  addition  to  what  Mr. 
Lowther  had  done  in  the  way  of  advancing  tbem 
several  sums  of  a  £1,000  on  the  Alight,  and  a  £1000 
on  Mitchell's  portion  of  the  cargo  and  a  £1000  on 
Lemon's  portion  of  the  cargo,  he  had  made  disborse- 
ments  on  account  of  the  dhip  to  the  amount  of  £300 
before  the  14  th  of  October,  and  of  that  sum  i227 
consisted  of  wages  paid  to  the  sailors  on  board  the 
ship;  all  these  things  that  I  have  mentioned  were  done 
before  any  intervention  in  Belfast  as  between  them 
and  Lowther  or  Lemon  of  the  Marine  Investment 
Company;  but  shortly  after,  namely,  on  the  14th  of 
October,  a  person  of  the  name  of  Tribe,  who  said  he 
was  authorized  by  the  Marine  Investment  Company 
to  intervene  in  tho  matter*  came  to  Belfast,  and  a 
controversy  then  arose  between  him  and  Lowtlier  as 
to  the  ship's  register,  which  Lowther,  as  representing 
Mitchell,  had  got  from  the  captain  of  the  ship. 
Certain  proceedings  took  place  in  regard  to  the  pos- 
session of  the  registry,  and  the  parties  went  to  the 
police  office  under  the  powers  of  the  Act  of  Parlia- 
ment, and  the  controversy  continued  some  time,  bat 
ultimately  the  ship's  registry  was  given  op,  thongh 
before  that  Mr.  Lowther  rather  complicated  the  trans- 
action by  an  act  which  appears  to  me  to  have  been 
possibly  within  his  authority  (but  very  doabtfol),  bat 
certainly  1  do  not  think  he  was  thernn  well  advised; 
namely,  he  appointed  himself  captain  of  the  ship,  he 
being  very  unfit  and  incompetent  to  be  the  captain  of 
the  ship;  this  led  to  a  great  deal  of  confosion  in  the 
matter,  but  the  transaction  as  to  the  registry  is  entirely 
beside  the  question  we  have  to  dispose  of,  which 
regards  not  the  registry  of  the  ship  or  the  ship  itsel( 
but  the  loan,  if  loan  there  be,  on  the  catgo  or  freigbu 
On  the  15th  of  October  the  Marine  Investment 
Company  took  the  first  step  which  they  oonsideied 
tantamount  to  takmg  possession  of  the  ship,  namely, 
they  sent  a  notice  to  the  Harbour  Commissioners  of 
their  claim  to  the  freight,  but  this  was  after  all  the 
transactions  I  have  alluded  to  had  taken  place  between 
Lowther,  Lemon  and  Company,  Wright  and  Company, 
Mitchell  and  all  the  other  parties.  In  this  way  the 
case  stood  during  the  month  of  August,  the  cargo 
remained,  part  of  it  on  the  wharf  of  the  Commissioners, 
and  part  of  it  floating  in  their  ponds,  which  ua  a 
pait  of  the  wharf.  I  don't  think  it  necessary  to  men- 
tion any  further  fact  in  the  case  as  regards  the  title 
of  the  parties,  to  show  what  the  position  of  the  parties 
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was  respectivdj.     Wheo  the  ship  arrived  Ih  Belfaat, 
aud  at  the  time  ^hen  the  Marine  lovestment  Com- 
pMSkj  first  made  their  claim,  Lowther  had  beea  agent 
for  Mitchell,  and  was  agent  for  Mitchell  still;  Mitchell 
had  been  owner  of  the  ship,  and  was  owner  still,  sub- 
ject, of  coarse,  to  the  cla^ma  of  the  Marine  Invest- 
ment  Company.     Mitchell  was  owner  of  one  portion 
of  the  cargo,  and  Lowther  was  his  agent;  Lemon  was 
the  owner  of  the  other  portion,  and  Ix>wther  was  his 
agent,  and  Lowther  had  claims  of  his  own  for  these 
Boms  amonnting  to  £3,000  which  I  have  mentioned. 
The    Marine    Investment   Company  claimed  to    be 
atsolate  owners  of  the  ship,  and  made  their  title  as 
such,  in  the  proceedings  I  shall  afterwards  allnde  to, 
Under  these  drcamstances  the  Harl^nr  Commissioners, 
baviDg  got  the  notice  from  the  Marine  investment 
Company,  were  placed,  nndonbtedly,  in  a  position  of  con- 
aiderable  difficnlty;  they  had  received  the  deals  and 
timber,  and  bad  stored  them  on  their  wharf  in«the 
name   of    Lowther,   they   were    not  advined   when 
LAwther  stored  them  in  his  name,  or  any  thing  con- 
nected with  the  ship  and  cargo,  beyond  the  fact,  that 
afae  came  into  Belfast  with  d^ls,  and  that  their  wharf 
was  a  convenient  place  to  deposit  them ;  they  ly w 
nothing  at  all  aboat  the  dealings  of  Mr.  Lowther,  or 
in  what  position  he  stood  in  regard  to  the  ship,  and 
•till  less  did  they  know  any  thing  abont  the  Marine 
Investment  Co.     The  Marine  Investment  Company 
did  not  atir  nntil  two  months  after  the  arrival  of  the 
abip,  or  a  fortnight  or  a  week,  at  all  events,  after  the 
whole  of  the  cargo  had  been  carried  oat  of  the  ship. 
Under  these  circumstances  the  Harbour  Commissioners 
were  advised  with  this  notice,  and  additional  notices 
served  opon  them ;  bat  these  notices  appear  to  me  to 
be  perfectly  immaterial  to  the  case;  the  case  turns 
upon  rights  a  good  deal  more  than  opon  notices,  and 
nothing  appears  to  me  to  affect  the  rights  of  the 
parties  after  Tribe  intervened  and  claimed  the  freight. 
However,   the   Harbour  Commissioners  refusing  to 
give  np  the  property  to  Lowther,  after  being  warned 
by  the  Marine  Investment  Company,  Lowther  brought 
an  action  in  trover  against  them  for  the  cargo,  and  the 
Uarbonr  Commissioners  being,  of  course,  embarrassed 
by  those  claims  of  lien,  they  applied  to  the  Court  of 
Common  Pleas,  under  an  Act  called  the  Interpleader 
Act,  to  stop  that  action,  and  to  compel  the  Marine 
Investment  Company  to  give  up  their  claim  or  become 
defendants  in  a  suit  to  try  the  right  that  was  to  be 
tried  between  them  and  Mr.  Lowther.     WeU,   the 
case  came  on  before  the  Court  ot  Common  Pleas,  and 
that  Court  nnfortunately  differed  in  judgment  and  the 
ground  of  thdr  difference  appears  to  be  that  which 
was,  I  may  say,  the  great  contention  before  me  in  the 
argument  here:  for  on  the  further  argument,  they 
appeared  to  me  to  have  steered  very  clear  of  the 
rights  of  the  parties,  and  the  arguments  were  directed 
to  mere  matters  of  form,  to  the  nature  of  the  suit,  to 
the  rights  of  the  compi^ny,  and  matters  of  that  sort, 
far  more  than  to  the  real  question  between  the  parties, 
which  is  the  question  to  be  decided.     Now  it  is 
necessary,  in  order  to  understand  what  the  efiect  of 
the  contention  was  on  the  part  of  the  Marine  Invest- 
ment Company,  to  refer  to  the  68th  section  of  the 
Msnhant  Shipping  Act  [25  &  26  Via  ch.  63],  and 
by  that  section  it  is  enacted  that  '*  If,  at  the  time  when 


any  goods  are  landed  from  any  ship,  and  pkeed  b.  the 
custody  of  any  person  as  a  wharf  or  warehouse  owner, 
the  ship  owner  gives  to  the  wharf  or  warehouse  owner 
notice  in  writing  that  the  goods  are  to  remain  anbject 
to  a  lien  for  freight  or  other  charges  payable  to  the 
ship  owner  to  an  amount  to  be  mentioned  in  such  no- 
tice, the  goods  so  landed  shall,  in  the  hands  of  the 
wharf  or  warehouse  owner,  continae  liable   to  the 
same  lien,  if  any,  for  such  charges  as  they  were  sub- 
ject to  before  the  landing  thereof;  a&d  the  wharf  or 
warehouse  owner  receiving  such  goods  shall  retain 
them  nntil  the  lien  is  discharged  as  herein- after  men- 
tioned, and  shall,  if  he  fail  so  to  do,  make  good  to  the 
ship  owner  any  loss  thereby  occasioned   to  him.** 
Now,    the   Marine    Investment    Company    contend 
that   under   this   Act,    they  having   given    notice 
to    the   Harbour  Commissioners   on    the    16th    of 
October,    that    there    was    a    claim    on    the  cif- 
go  for  #eight,  they  were  entitled  under  the  Mer- 
chant Shipping  Act   to  put  the  Harbour  Commis- 
sioners into  this  position,  that  they  were  bound  there- 
upon to  obey,  literally,  the  injunction  of  the  Act  of 
Parliament,  and  to  require  the  goods  holder  to  lodge 
the  amount  claimed  by  them  for  freight,  and  then  go 
through  the  ceremonies  prescribed  by  the  Act  of  Par- 
liament    No  doubt,  in  a  case  falling  within  that  Ad 
of  Pariiament,  there  could  not  be  a  more  convenient 
arrangement  than  that  which  is  prescribed  by  the 
terms  of  the  Act  of  Parliament.     But  it  is  very  plain 
that  it  relates  to  a  case  of  a  simple  character  which 
can  easily  be  disposed  of,  it  relates  to  a  case,  in  my 
judgment,  and  to  a  case  only  where  the  owner  of 
go<^  takes  them  out  of  the  ship  and  puts  them  on  a 
wharf  in  his  own  name  or  the  name  of  his  agent,  and 
the  ship  owner  then,  having  got  rid  of  the  goods, 
reUins  still  the  right  to  the  freight  as  agmnst  the 
owner  of  the  goods,  and  can  put  a  stop  on  the  goods  in 
the  hands  of  the  wharfinger,and  say  to  the  goodsowner, 
«« you  mn^t  not  touch  them  till  you  pay  ^  freight." 
Looking  at  the  whole  of  the  sections  of  the  Act  of 
Parliament,  it  appears  me  to  be  the  plain  meaning 
that  it  is  confined  to  acts  between  the  owner  of  the 
ship  and  the  owner  of  the  goods.    When  the  owner  of 
the  goods  lands  the  goods,  if  this  arrangement  did  not 
dxist  the  lien  would  be  gone.    But  when  the  owner 
of  the  ship  lands  the  goods,  what  does  he  want  givmg 
notice  to  the  dock  company?     He  has  the  goods  and 
he  won't  part  with  them.     Until  the  go^s  owner 
pays  him  his  freight  he  retains  his  lien  without  any 
Act  of  Parliament  at  all,  just  as  if  he  had  the  goods 
on  his  own  wharf,  and  he  says  that  he  won't  give  a 
single  inch  of  them  out  until  he  pays  his  freight;  he 
can't  insist  on  the  freight  until  he  delivers  the  goods» 
bat  the  other  cannot  claim  them- from  him  till  he  pays 
the  freight,  and,  therefore,  when  the  ship  owner  lauds 
the  goods  this  notice  is  wholly  unnecessary,  for  in  the 
very  nature  of  the  thing  he  has  a  lien  independent  of  any 
Act  of  Parliament  at  all.    I  cannot,  then,  understand 
how  it  is  said  that  this  Act  applies  to  the  landing  of 
goods  by  the  owner  of  the  ship  for  he  is  not  bonnd  to 
give  notice  to  any  body.    The  Act  of  Parliament^ 
therefore,  appears  to  me  only  to  apply  to  a  goods 
owner  landing  the  goods,  and  it  is  only  in  defiiult  of 
the  freight  b^ng  paid  that  the  ship-owner  can  inter- 
vene, and  by  serving  this  notice  save  his  right  to  the 
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ttea.  Tlie  words  of  the  Aot  of  ParliameDt  all  concor 
In  this,  that  the  parties  to  be  regarded  are  the  ship- 
owner on  the  one  8id^  and  the  goods  owner  on  the 
other.  That  question  appears  to  me  to  bear  on  the  main 
qnestlon  argned,  namelj,  as  to  the  time  of  senriog  the 
notice,  and  i  Uink  that  he  has  had  a  reasonable  in- 
terval from  the  time  the  goods  were  landed  to  serve  his 
notioe  presenring  the  lien,  but  if  the  Act  of  Parlia- 
ment eontemplaMs  only  the  case  of  a  ship  owner  and 
the  goods  owner  there  is  an  end  to  the  case.  As  re- 
gards  the  company  this  is  not  the  case  of  a  claim  as 
between  the  ship-owner  and  the  goods^wner;  'tis  the 
case  of  a  claim  of  a  mortgagee  and  the  mortgagor  of 
the  ship;  it  is  the  case  between  two  claims  to  the  Ken ; 
Lemon  had  nothing  to  do  with  that;  and  this  being 
so,  the  Act  of  Parliament  never  could  stand  in  the 
way  of  the  rights  of  the  parties;  and  the  Marine  Invest- 
ment Company  had  no  power  under  the  A<^to  serve 
a  notioe  to  compel  the  Harbour  Commidflfoners  to 
decide  the  conflicting  ddms  to  the  freight.  I  see  no^ 
means  whatever  of  trying  the  question  between  the 
Gonfliotiog  owners  of  the  freight,  snd  yet  it  was  ad- 
mitted iu  the  argument  that,  ultimately,  under  the 
last  chiuse  which  directs  how  the  means  are  to  be 
applied  if  the  question  should  arise  between  con- 
flicting owners;  it  appears  to  me  that  this  is  entirely 
outside  the  Merchant  Shipping  Act  in  every  respect, 
and  that  the  defendant  is  entirely  wrong.  The  Court  of 
Common  Pleas,  however,  were  divid^  on  the  point; 
and  to  understand  the  argument,  it  appears  to  have 
been  thought  by  one  of  the  judges,  that  when  the 
question  was  to  determine  whether  the  Merchant  Ship- 
ping Aa  applied  to  the  case  or  not,  that  was  not  a 
questkm  of  interpleader,  but  was  a  preliminary  ques^ 
tton.  Well,  it  strikes  me  that  preliminary  questions 
are  as  much  within  the  scope  of  tiie  authority  of  the 
Court  as  any  other  question,  but  it  was  not  decided 
whether  the  Act  applied  or  not  The  mere  fact  of 
the  existence  of  a  question  of  that  kind  was  held  to 
prednde  the  Court  from  going  into  that  question,  or 
into  any  other  question.  The  HailMur  Commissioners 
having  applied  to  the  Court  of  Common  Pleas,  and 
that  Court  having  denied  them  all  justice  there,  it  was 
argued  that  they  were  precluded  flrom  receiving  any 
relief  in  this  Court;  that  would  appear  to  me  to  be  a 
very  great  denial  of  justice.  If  a  suitor  applies  to 
one  conrt  of  co-ordinate  jurisdiction  with  three  or 
four  others,  for  relief,  and  a  Court  says  it  will 
aot  interfere  at  all|  is  that  to  preclude  him  frx>m 
going  into  another  court  of  co-ordinate  jurisdiction 
and  then  tiyhig  the  same  question?  It  occurred  to 
me  in  the  first  openiug  of  this  case  that  a  habeas 
eorpui  was  an  instance  of  the  rule,  but  it  might 
be  said  that  a  different  question  arose  there,  namely, 
as  to  the  imprisonment.  The  case  of  a  prohibition  is 
more  analagons;  in  the  case  of  a  prohibition  if  you 
apply  to  one  Court,  and  that  Court  refuses  to 
prohibit  the  aot  yon  may  go  to  another,  and  so 
Lord  Mansfield  has  laid  it  down  expressly  in  St  JohtCs 
CoUeff§  V.  Todingtan  (I  Burrows,  199.)  The  Court ; 
there  refnsed  to  grant  a  prohibition  at  all,  and  Lord 
Mansfield  says  that  this  denial  is  not  conclusive; 
therefore^  it  appears  to  me  that  this  refusal  of  the 
Court  of  Common  Pleas  to  interfere  could  not  be 
regarded  as  a  bar  to  any  other   Court   that   had 


jurisdiction,  to  take  its  own  course  as  it  ndght  be 
advised.  The  first  section  enables  the  Conrt  to  call 
upon  the  party  to  appear  to  maintam  or  relfaiqnish  hb 
clmms,  and  then  comes  the  second  section,  the  words 
importing  that  the  refusal  of  the  Court  to  act  is  not 
final  and  conclusive  on  the  question*  It  has  been 
said  that  the  Conrt  will  not  interfere  with  any  defenoea 
a  party  may  have  to  an  action,  but  this  question  has 
not  l)een  decided  at  law,  and  I  don't  see  how  I  am 
precluded  from  entertaining  it.  Here,  after  all,  we 
come  to  the  merits  of  the  case;  the  question  before 
me  could  not  have  been  decided  at  law,  for  at  law, 
as  it  stood  in  the  dealings,  the  Marine  Investment 
Company  claimed  an  absolute  title  in  the  ship;  here  it 
is  as  plain  as  daylight,  that  they  are  only  mortgagees 
of  the  ship,  as  they  admit,  and,  therefore,  though  they 
may  have  the  absolute  title  in  point  of  form,  it  will 
not  preclude  the  Court  fh>m  going  into  the  real  nature 
of  the  transacUon  and  considering  them  as  mere  mort- 
gagees of  the  ship,  therefore  the  case  wouM  fall 
within  that  of  Evans  v.  Bremridffs  (8  De  6.  M'N.  A 
Q.  100),  where  it  appears  that  the  decision  of  « 
Court  of  law  on  an  equitable  pleading  would  not  de- 
tel^ine  the  merits  of  the  case,  and  that  the  Conrt  of 
Chancery  b  not  prevented  from  mterfering  in  the  same 
question.  On  tJl  these  grounds  I  thu&  that  it  ia 
very  clear  that  the  interpleader  motion  of  the  Com- 
mon Pleas  being  a  bar  to  this  application,  is  not 
sustainable.  Now  the  Marine  Investment  Company 
say  **  this  is  not  the  case  of  an  interpleader  at  all ;  we 
served  you  with  notice,  calliDg  on  you  to  hold  this 
cargo  for  us;  but  now  we  tell  you,  you  are  not  boned 
to  act  upon  that  notice,  for  you  have  so  dealt  with 
the  cargo  that  you  have  no  defence  to  the  action,  the 
notice  is  not  worth  a  farthing,  aud  you  ought  to  act 
in  despite  of  it.  We  served  the  notice  to  be  sure, 
threatening  you  with  all  manner  of  penaldes,  but  yoa 
are  not  bound  to  obey  us,  and  yon  have  so  condnded 
yourselves,  that  you  cannot  raise  any  question.'* 
Cochrans  v.  (yBrim  (8  Ir.  £q.  Rep.  241)  is  in 
point,  to  shew  that  a  bUl  of  interpleader  cannot  be 
sustained  if  the  claim  of  one  defendant  is  not,  at  least* 
colourable.  But  it  is  laid  down  in  The  Easi  India 
Company  v.  Edwards  ( 1 8  Ves.  376),  that  an  act  by  a 
party  entitled  which  gives  a  colour  of  title  to  another 
person  is  sufficient  to  support  a  bill  of  interpleader. 
Now,  here  is  a  clear  claim  on  the  part  of  the  Marine 
Investment  Company,  and  I  think  it  is  a  very  flt  case 
for  interpleader.  The  books  are  full  of  intcttpieaders 
in  regard  to  such  questions  as  have  arisen  in  this  case. 
I  have  nothing  here  to  do  with  the  property  in  the 
timber. 

There  is  another  question  rused  here,  namely,  that 
this  b  no  case  for  interpleader,  because  the  property 
;was  not  placed  under  the  control  of  the  Conrt.  The 
Court  has  no  wharf  and  no  docks.  We  cannot  take 
timber  and  put  it  under  the  control  of  the  Court;  but 
the  very  moment  thb  bill  was  filed,  the  Dock  Com- 
pany  submitted  to  abide  the  order  of  the  Court  re- 
specting the  goods,  and  therefore,  their  wharf  b  the 
wharf  of  the  Conrt  for  the  purposes  of  thb  suit,  and 
the  property  is  placed  by  thb  bill  completely  nnder 
the  Court.  Mr.  Lowther  consented  to  bring  in  the 
amount  of  the  freight  on  the  goods  being  delivered  to 
him.     I  thought  thb  a  very  fair  proposition,  he  was 
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Ml  bcHud  to  dp  to,  bat  might  have  refused  to  do  it, 
bat  he  hu  done  it,  eo  that  arraageneste  were  made 
for  piadog  the  propert^r  within  the  dominion  of  the 
Coort,  and  I  have  jnriadiction  to  determine  the  whole 
qaestioo,  as  I  have  decided  that  this  is  a  very  fit  case 
for  interpteader.  The  merits  of  it  ai^  now  all  before 
ne.  No  crofls  litigation  is  necessary.  I  am  enabled* 
as  laid  down  in  the  books,  to  dispose  of  the  qaestions 
toween  the  parties,  which  are  in  my  mind,  ripe  for 
bearing,  and  therefore,  without  the  filing  of  any  other 
bilU  or  cross  bills,  I  should  discuss  the  real  merits  of 
the  case,  as  between  the  parties,  having  endeavoured 
to  dear  away  the  dond  in  which  the  contention  had 
involved  k. 

Now,  what  $xe  the  facts  of  the  case  7  First,  as 
regards  Mr.  Lowther*s  title:  he  represents  himsdf  and 
Mr.  Mitchdl  and  Mr.  Lemon.  Lemon  and  Company, 
as  the  owners  of  a  portion  of  the  cargo,  authoriaed 
him  to  coUea  the  freight  and  to  sell  their  portion  of 
Che  cargo,  and  he  represents  *hlmsdf  as  having  peca- 
niaxy  claims  on  the  ship.  He  is  the  equitable  assignee, 
at  all  events,  of  the  £  1 ,000  of  thb  freight.  That  is  a 
matter  on  which  there  cannot  be  any  contention.  He 
took  that  equitable  assignment  before  the  mortgage  to 
the  Marine  Investment  Company  was  ever  given,  and 
certainly,  before  it  was  registered;  it  appears  to  me 
then,  that  hb  title  to  that  freight  is  very  clear  as 
against  the  mortgagees.  It  has  been  held  that  the 
assignnient  of  the  freight  effected  before  the  mortgage 
Ind  priority  of  a  mortgage  which  had  not  been  rdgis- 
tered.  But  here  we  had  nothing  to  do  with  that,  for 
Mr.  Lowther  is  the  assignee  of  the  freight  before  any 
mortgage  is  made  at  all,  and  therefore,  it  appears  to 
me,  beyond  all  controversy,  that  Mr.  Lowther  has  a 
title  to  this  for  £1,000,  onder  that  equiUUe  assign- 
ment of  it.  He  has  another  charge  for  £300,  which 
ia  spent  on  the  wages  ol  the  ship,  and  these  charges 
skre  paramount  to  the  right  of  the  mortgagee,  to  the 
firei^t.  Then,  in  addition  to  that,  when  he  landed 
abose  goods  on  the  wharf,  he  was  the  representative 
of  Mitchell,  the  mortgagor  of  the  ship^  and  m  that 
character  he  had  ample  powers  to  deal  with  it  aa  long 
as  he  was  not  interfered  with.  Then,  as  to  the  right  of 
the  mortgagee,  no  doubt,  he  has  a  right  to  accmmg 
freight — he  has  a  right  to  the  freight  that  has  been 
earned  by  the  ship  during  the  voysge,  though  he  only 
takes  possession  of  the  ship  while  it  arrives  at  the  port 
of  diadiarge.  But  no  case  has  decided  that  if  goods  are 
taken  out  of  the  ship  and  landed  on  the  wharf  by  the 
mortgagor,  thongb  the  mortgagor  may  have  a  lien 
upon  them  for  freight,  the  mortgagee  has  also  a  lieu 
upon  them.  Here  then,  it  is  plam  that  Lowther 
conld  deal  with  the  cargo  and  fireight  just  as  he  pleased 
ontil  the  intervention  of  the  mortgagees.  It  appears 
to  me  that  whatever  arrangements  were  made  with 
regard  to  the  fireight  before  that  interference  took 
place,  the  mortgagee  cannot  interpose  to  disturb  it,  when 
he  had  not  before  that  taken  possession  of  the  ship. 
Be  leaves  the  lien  in  the  hands  of  the  mortgagor  to 
be  dealt  with  as  the  mortgagor  pleases,  and  £e  mort- 
gagor parts  with  it  for  valuable  conskleration  before 
the  mortgagee  takes  possession.  This  would  appear 
to  condnde  the  case,  and  a  new  arrangement  altogether 
was  made  between  Lowther  and  Lenion.  Lemon  had 
agreed  to  pay  the  freight  in  a  particular  way^  but 


that  arrangement  was  abandoned,  and  therefore,  it 
lupous  to  me  that  the  mortgagee  has  no  right  to 
come  in  afterwards  and  disturb  it,  he,  not  having 
taken  possession  of  the  ship  before  that  was  done; 
if  he  had,  another  question  would  remain  to  be  de- 
termined. It  appears  to  me,  therefore,  that  Lemon 
and  Lowther  had  so  dealt  with  the  freight  as  to  pre- 
clode  the  mortgagee  now  interpoung  to  put  an  end  to 
the  arrangement  made  between  the  other  parties.  So 
far  then  as  regards  Lemon's  portion  of  the  cargo, 
another  quesUon  arises,  whether  those  mortgagees 
have  not  some  cldm  on  Mitchell's  portion  of  the  cargo. 
This  portion  of  the  cargo  was  shipped  by  him  as 
owner  of  the  ship,  and  was  to  be  freight  free. 
No  doubt,  then,  it  is  not  possible  for  the  mort- 
gagees to  daim  any  freight  on  that  portion  of  the 
cargo,  which  was  not  liable  to  freight  at  dL  The 
mortgagee  cannot  claim  for  the  use  of  the  ship  as 
agdnst  the  mortgagor,  and  so  it  was  laid  down  in 
the  case  of  Laugton  v.  Horion  (5  Beav.  9).  The  chum, 
then,  of  the  Marine  Investment  Company  to  flight 
on  Mitchell's  portion  of  the  cargo  is  perfectly  un- 
tenable. I  do  not  think  I  ought  to  determine  the 
question  as  to  the  title  of  the  mortgagees.  I  cannot 
say  that  they  have  no  title;  but  at  all  events^  it  is 
nos  here  in  contix>versy  between  them.  I  have  lo<^ed 
upon  them  as  mortgagees,  and  I  don't  mean  to  decide 
whether  they  are  so  or  not;  but  I  have  got  enough 
of  the  details  to  hold  that  the  best  mortgagees  m  the 
world  have  no  right  to  the  freight  in  this  case, 
though  they  may  be  entitled  to  retun  possesaon  of 
the  ship. 

The  Belfast  Ha«'bour  Commisuoners,  therefore, 
must  have  an  injunction  against  both  parties.  The 
amonnt  lodged  in  Court  most  be  banded  over  again  to 
Mr.  Lowtto*  The  Marine  Investment  Company 
must  pay  the  costs  of  the  petitioner,  but  Mr.  Lowther 
has  so  complicated  the  case  by  his  conduct  in  refer-* 
enoe  to  the  ship's  legistiy,  and  making  himself  cap- 
tain of  the  ship,  that  I  do  not  think  his  costs  should 
be  paid  by  any  of  the  other  parties. 


Court  of  Ctxcj^equen 

Reported  by  WiUUm  Albert  Sargent^  Kaq^  B«rriiter-at-L«w. 

[Bkfobk  th£  Full  Court,] 

FiSBBOURHB  v.  LoBD  LucAK — June  ?• 

Slander-^Demurrer — Primleged  oocanoiu 

PkunHJf  waa  a  carrier  of  goode  to  a  railway  com- 
pany, and  sent  kie  agent  to  mm  cbjectione  which 
had  been  raited  againet  the  validity  of  a  dawn 
tnade  by  plaintiff  of  halj-orcrown  extra  for  the 
carriage  of  the  goode,  and  defendant,  aa  chairman 
of  the  eaid  company,  being  the  proper  pereon  to 
determine  aetothe  validity  of  eaid  daim,  epohe  the 
following  worde—**  whUe  I  am  diairman  of  the 
cmpany  not  one  farthinq  of  thai  half-crown  duall 
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Mr.  Fiahbaurm  geL    If  it  cost  me  £500  /  will 
contest  it  with  him  before  I  submit  to  such  a  swifuUe 
and  imposition"     The  agent  then  remarked^  that 
plmiitijjhad  had  deaUnga  with  diffet  ent  railway  com- 
pauiee,  tindthat  that  woe  thefiret  time  such  language 
had  been  u^ed  of  him.    In  answer  to  which  defen- 
dant 8aid — *'  well^  all  I  can  say  w,  he  has  heen  a 
damned  lucky  man  not  to  be  found  out  bejore," 
To.  an  action  brought  for  these  words  dcfemlant 
.  pleaded  ju.<tification  and  privilege  on  the  grounds 
of  Ms  interest  in  the  subject  matter.     Held — on 
demurrer  (Fitzgerald^  B.,  dissentiente)^  that  as  de- 
fendant had  only  pleaded  to  the  words  spoken 
.  bejore  the  agenfs  remark  (which  were  admitted  to 
be  privileged)  and  not  to  the  subsequent  words 
which  imputed  general  misconduct  to  plaintiff  his 
defence  was  demurrable. 
» 
Thv  sammoDs  aod  plaint  was  for  slander,  and  the 
first  Goaat  averred  that  the  plaintiff^  before  and  at 
the  time  of  the  committing  of  the  grievances  herein- 
after mentioned  was,  and  hath  been  hitherto  em- 
ployed in  the  trade  of  a  forwarding  agent,  and  as 
such  has,  and  still  does  carry  goods  for  railway  com- 1 
panies  and  others  for  reasonable  reward,  and  thereby,  > 
as  defendant  well  knew,  obtained  great  gains;  and' 
that  defcnddut  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievances  was,  and  from  thence 
hitherto,  has  been  Chairman  of  the  Board  of  Direc- 
tors of  the  Great  Northern  and  Western  (of  Ireland) 
Railway  Company,  and  that  plaintiff  had  been  in  the  | 
hi  bit  of  carrying  goodi  for  said  company  for  reason- 
able reward  and  charges,  and  in  addition  to   said 
charges,  in  coudideration  of  a  further  sum  of  half-a- 1 
crown  agreed  to  be  paid  to  plaintiff  by  said  board  of 
directors  for  every  ton  of  snch  goods  so  forwarded  by 
plaintiff;  and  such  charges  were  reasonable,  and  that 
dcfeudant  had  fall  notice  and  knowledge  of  them,  yet  | 
defendant  contriving,  and  falsely  and  malicionsly  in-  j 
tending  to  injure  the  plaintiff  in  his  good  name  and 
credit  as  a  forwarding  agent,  and  in  his  said  tradoi ' 
and  to  cause  it  to  be  believed  that  pUiintiff  had  been 
guilty  of  dishonest  conduct  in  said  trade,  and  that 
plaintiff  had  eiuusted  exorbitant  charges,  falsely  and 
malicionsly  spoke  and  published  concerning  the  plain- 
tiff and  his  trade,  well  knowing  the  premises,  in  the 
presence  and  hearing  of  divers  persons,  to  wit>  one  Ben- 
jamin Roome  and  one  Henry  Robertson,  the  false, 
scandalous,  and  defamatory  words  following,  via, — 
**  while  I  (meaning  the  defendant)  am  chairman  of  the 
company,  (meaning  chairman  of  the  Board  of  Directors 
of  the  said  Great  Northern  and  Western,  of  Ireland, 
Railway  Company),  not  one  ferthing  of  that  half  crown 
(meaning. the  said  charge  of  half-a-crown  per  ton 
above  referred  to)  shall  Mr.  Fisboume  (meaning  the 
plaintiff)  get     If  it  cost  me  (meaning  the  defendant) 
£500  I  (meaning  the  defendant)  will  contest  it  with 
him  (meaning  the  plaintiff)  before  I  (meaning  the 
defendant)  submit  to  such  a  swindle  and  imposition 
(meaning  thereby  that  said  charge  of  half-a-crown 
was  an  imposition*  and  thai  plaintiff  had  acted  dis- 
bonestiy  in  his  said  trade).    And  in  answer  to  a 
remark  m^e  by  said  Henry  Robertson,  that  plwntiff 
had  had  many  dealings   with  the  different  railway 
companies,  arid  th»t  that  was  the  first  time  such  lan- 


guage had  been  used  of  plaintiff;  that  defendant 
then  further  falsely  and  maliciously  spoke  and  published, 
concerning  plaintiff  and  his  triide,  the  defamatory 
words  following,  viz  — *<  well,  all  I  (meaning  defen- 
dant) can  say  is,  he  (meaning  the  plaintiff)  has  been 
a  damned  lucky  man  not  to  be  found  ont  before,'* 
(meaning;  thereby  that  plaintiff  had  been  guilty  of  im- 
position, and  of  acts,  wbich  if  known,  would  have 
been  injurious  to  his  character,  and  that  plaintiff  had 
escaped  such  i:ijary  solely  by  his  good  fortune  in  not 
having  been  found  out).  To  the  plaintiff^s  damage  of 
£500.  To  this  the  defendant  pleaded  (inter  alia) 
that  before,  and  at  the  time  of  the  speaking  and 
publishing  of  the  words  mentioned  defendant  wad 
Chairman  of  the  Great  Noithern  and  Western  Railway 
Company,  and  as  snch  chairman  it  was  part  of  hU 
duty  to  receive  applications  as  to  sums  alleged  to  be 
due  upon  contracts  entered  into  with  said  company, 
and  to  discuss  the  validity  of  such  claims,  and  as  snch 
chairman  he  had  an  interest  in  the  discussion  of  and 
right  determination  of  such  cUims  on  such  coiitracta^ 
And  defendant  avers  that  it  was  his  right  as  snch 
chairman  when  applied  to  by  any  contractor  with  the 
company,  or  any  one  on  b3half  of  such  contractor,  ii» 
relation  to  snch  cUum  as  aforesaid,  to  express  defen- 
dant's bonajide  and  honest  opinion  npon  the  facts  and 
circumstances  presented  by,  or  on  the  part  of  snch 
applicant  in  relation  to  snch  claims  and  their  validity. 
And  defendant  avers  that  shortly  before  the  speaking 
and  publishing  of  the  words  alleged,  one  Henry  Ro- 
bertson, in  plaint  mentioned,  acting  on  behalf  of  aaid 
plaintiff  a  contractor  with  said  company  and  carrier, 
called  npon  defendant  in  London  on  behalf  of  the 
plaintiff,  to  discuss,  and  if  possible,  arrange  certaia 
differences  whbh  had  arisen  between  said  plaintiff  as 
snch  carrier  and  contractor  and  the  said  Great 
Northern  and  Western  Railway  Company,  to  wit,  iu 
relation  to  the  claim  of  a  sum  of  2s.  6d.  per  ton 
for  the  carriage  of  goods  of  the  said  company.  And 
that  at  the  time  of  the  speaking  and  publishing  of  the 
said  words  compluned  of,  the  subject  matier  of  the 
said  differences,  and  the  vaUdity.of  the  claim  made  on 
the  part  of  the  plaintiff,  were  then  under  the  conside- 
ration and  discussion  of  the  defendant  as  snch  chair- 
man, and  of  one  Benjamin  Roome,  as  secretary  to 
said  company,  and  of  the  said  Henry  Robertson,  and 
no  other  person  was  present.  And  that  ssdd  Henry 
Robertson  then  demanded,  on  behalf  of  the  plaintiff  from 
said  company  an  additional  sun  oC  2s.  6d.  per  ton 
for  carriage  of  goods  as  aforesaid.  And  defendant 
honestly  and  bona  fide  believing  that  plaintiff  was 
not  entitled  to  snch  claim,  denied  plaintiff's  right  to 
it,  and  then  and  there,  in  presence  of  said  Robertson 
and  Roome  only,  and  in  discharge  of  his  buAuess  as 
said  chairman,  defendant  expressed  his  opinion  of 
plaintiff's  claim  in  the  words  complained  of,  honestly 
and  bona  fide^  and  without  malice,  believing  same  to 
be  true,  and  that  sud  words  were  spoken  on  a  privi- 
leged occasion.    Demurrer: — 

Plaintiff's  points  Of  demarror  to  this  plea  were — 
(I .)  That  the  alleged  duties  and  interest  of  the  defen- 
dant did  not  legally  justify  the  speaking  and  publish- 
ing of  the  woids  compUiined  o£  (2.)  That  the  said 
alleged  duties  and  interest  of  the  defendant  did  not 
legally  justify  the  speaking  and  publishing  of  words 
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luring  the  deivnatorj  meanings  alleged.  (3.)  That 
the  facts  averred  by  defendant  do  not  show  that  the 
occasion  of  speaking  and  publishing  the  words  com- 
plauied  of  was  a  privileged  occasion,  nor  that  the 
poblicatioa  of  the  sud  words  was  a  privileged  com- 
maaication.  (4.)  That  the  said  defence,  thongh  pur- 
porting to  be  an  answer  to  tbe  entire  cause  of  action 
in  the  first  paragraph  mentioned  is,  in  substance,  an 
answer  to  so  much  only  of  the  alleged  defamatory 
publication  as  rehited  to  the  dealings  between  the 
plaintiff  and  the  Great  Northern  and  Western  Rail-  ' 
way  Company  of  Ireland,  and  leaves  a  substantial 
portion  thereof,  which  relates  to  the  general  character 
of  the  plaintiff  in  his  trade  or  business,  and  to  bis  deal- 
ings with  other  railway  companies  and  the  public, 
whiilly  anaswered.  I 

G.  FUzffibbon^  for  the  plaintiff,  opened  the  de- 
murrer.— ^Tbe  summons  and  plaint  consbts  of  two 
distinct  alandem — one,  the  subject  matter  of  which  is 
the  carriage  of  goods  for  the  railway  company  by  ' 
plaintiff;  the  other,  the  subject  matter  of  which  is  the 
general  character  of  the  plaintiff  with  regard  to  other 
railway  companies  and  the  public  generally.  Defen- 
dant has  pleaded  privilege  only  to  the  first  part  and 
left  onanawered  the  second  part — Toogood  v.  Spyring 
(1  Grompt.  Mees.  &  Rose,  193);  Harrison  v.  Bush 
(6  EL  &  BL,  348);  Senior  v.  Mediand  (4  Jur.,  N.  S., 
1039);  Twon  v.  Boara  (12  A.  &  E.,  733); 
M^Govem  v.  Macnamara  (6  Ir.  Jur.,  N.  S.,  347); 
Cooke  ▼.  WUdM  (5  £L  <&  BL,  329);  RuckUy  v. 
Kknum  (7  If.  C.  L.,  75);  Murphy  r.  KOUa  (13  Ir. 
O.  L.,  488).  The  principle  in  all  these  cases  is,  that 
the  «Lee8s  of  slander  was  in  the  same  subject  matter, 
end  hence  held  to  be  privileged,  therefore  they  are  not 
aoihoritiea  against  us — HcMoran  v.  Thompson  (14  Ir 
C  lu,  334);  Sayers  v.  Begg  (9  Ir.  Jur..  N.  S.,  338); 
Warren  ▼.  Warren{\  Cromp.  Mees.  d^  Rose,  ?50); 
SunUey  t.  Ward  (6  C.  B.,  N.  S.,  514);  Fryer  v. 
Khmerd^  (15  C.  B.,  N,  S,  422);  Force  v.  Warren 
(15  C.  B^  N.  S.,  806)— see  especially  the  judgment 
of  Erie,  G.  J.,  in  the  Ust  cited  case.  The  question  hi 
tbe  preeent  case  is,  whether  defendant  has  a  right  to 
IbrtHy  hb  assertion  of  the  plamtiff^s  misconduct  with 
r^;ard  to  his  own  railway  company,  by  assertmg  that 
be  has  misconducted  himself  with  regard  to  other 
umipaakp. 

C.  Ferguson  contra,  (with  him  Maedonagh,  Q*G.,) 
in  support  of  defence. — It  b  admitted  that  the  words 
first  spoken  were  privileged.  Can  it  not  be  said  by 
OS,  that  the  meaning  of  the  second  part  of  tbe  alleged 
slander  is,  that  plaintiff  was  a  lacky  fellow  in  not  hav- 
ing been  fbnnd  out  before  by  mef  [Fitzgerald^  B. — 
We  mast  take  it  that  the  words  are  capable  of  the 
meaning  alleged  by  plaintiff  unless  the  contrary  be 
proredj  When  once  the  Court  decides  that  the 
occaaiott  is  privileged,  it  will  not  allow  the  plaintiff  to 
entrap  the  defendant  into  admitting  something  which 
wSI  be  ontaide  the  privilege. — Wright  v.  Woodgate^ 
(2  Cromp.  Mees.  &  Ros&  573);  CcSrhe  v.  Roe,  (4 
Ir.  C.  L.  1) ;  Oeorge  v.  Qoddai  d,  (2  Fos.  &  Fin.  689) ; 
BeaUon  v.  Skene  (5  H.  &  N.  838.)  The  question  of 
relevancy  or  irrelevancy  should  be  left  to  tbe  jury. 
[HughM^  j8.— What  makes  it  lucky  for  plaintiff  not 
to  have  been  foond  out,  was  the  fact  of  his  having 
been  gnilty.    If  he  was  not  guilty  he  could  not  be 


found  out]  ffemminge  v.  Oasson  (9  BL  BL  &  EL, 
346;  Bremiey  v.  Latmer{\2  Weekly  Reporter,  88); 
Whiteley  v.  Adame  (15  O.B.,  N.S.,  392.) 

Macdonogh,  Q.C.  on  same  side. — T^iere  were  but 
two  pereons  besides  defendant  present  when  the  words 
were  spoken*  The  subject  was  iutroduced  by  the 
plaintiff's  agent  on  his  part.  The  very  foundation  of 
privilege  proves  that  words  hastily  spoken  will  not 
destroy  the  privilege,  unless  used  as  a  cloak  for  malice. 
Suppose  counsel  said  these  words  to  a  witness,  would 
they  be  actionable?  The  question  of  malice  is  always 
for  the  jurv.  [Fitzgerald,  B, — You  are  helped  by 
Child  V.  AjffUdk  (9  B.  &  C.  403);  and  Taylor  v. 
Hawkins  (16  Q.B.  321.)  Ptgot,  C.-S.— The  innendo 
is  ambiguous  "  trade  or  business.'*]  The  words  must 
be  taken  in  mitiore  sensu.  We  are  now  in  the  same 
pdsition  as  if  the  jury  had  negatived  the  malice. 
Counsel  concluded  by  reading  the  colloquium,  and  in- 
sisting that  the  innendo  was  impossible. 

TIte  Solicitor  General  (Sullivan)  in  reply.  *-Pri vilege 
may  be  lost  by  excess  of  language,  even  when  the  subject 
matter  is  justifiable.  If  a  person  passes  legitimate  bounds 
in  a  matter  in  which  he  has  an  interest,  he  id  not  to  be 
shielded  by  a  plea  of  privilege.  [Pigot,  C,B, — If 
defendant  justifies  bis  opinion  by  sayiug  plaintiff  has 
swindled  other  companies,  is  he  privileged?]  No, 
certainly  not.  How  can  that  aid  defendant  in  finding 
out  whether  he  himself  has  been  swindled?  See 
Lord  Campbell's  judgment  in  Cooke  v.  Wildes  (5  EL 
&BL  329).  In  Huntley  v.  Ward  (6  C.B.,  N.S., 
5 14)  it  was  held  that  the  privilege  had  been  exceeded 
by  irrelevancy.  IFitzgendd^  B. — Does  not  Robertson 
make  pkuntiff's  conduct  towards  other  companies  rele- 
vant to  the  subject  matter  by  his  remark  to  defendant  ?} 
He  is  not  plaintiff's  agent  to  have  slander  heaped  on 
him.  He  then  cited  Warren  v.  Warren  (1  Cro  mp 
Mees  &  Rose.  250);  Buckley  v.  Kieman  (7  Ir.  C.  L. 
75);  (Mdey.  Affleck  {9  B.  AG.  403);  Taylor  y. 
Hawkins  (16  Q.B.,  321).  If  yon  transfer  from  the 
Court  to  the  jury  the  qnestioa  of  privilege  yon  destroy 
all  safeguards  to  character. — HaUoran  v.  Thompson 
(14  Ir.  0.  L.  338);  S^^ere  ▼.  Begg  (9  Ir.  Jur.  N.S., 
338);  Beatson  v.  Skene  (5  H.  Sl  N.  838);  Murphy 
r.  KelleU  (13  Ir.  C.  L.  48&)  The  words  spoken  m 
the  second  part  went  beyond  what  was  justified  by 
the  occasion. 

Cur.  adv.  vuU. 

June  12.— >PiCK>T,  C.B — We  are  all  agreed  as  to 
the  rule  of  law  applicable  to  this  case;  but  there  ia 
some  difference  of  opinion  as  to  its  application.  If 
the  words  of  an  alleged  slander  are  relevant,  excess 
therein  does  not  exclude  privilege  if  there  is  no  malice. 
It  is  now  too  late  to  speculate  as  to  whether  it  would 
not  have  been  better  to  have  ruled  in  all  cases  that 
excess  should  always  take  away  the  privil^e^  aud 
that  it  should  be  for  the  Court  to  determhie  when 
there  was  excess.  From  tbe  nature  of  the  rule,  the 
difference  as  to  the  application  of  it  is  increased  by 
the  necessity  imposed  on  the  defendant  by  the  Common 
Law  Procedure  Act,  of  setting  fmtb  a  special  defence. 
This  case  is  an  illnstraiion;  here  the  idleged  slander 
arose  in  the  following  manner.  [H\a  Lordship  then 
stated  the  facts  as  set  forth  in  the  summons  imd 
plaint.]    It  was  most  properly  admitted  that  though 
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the  word  **  swindle  *'  was  used,  jet  that  the  occasion 
was  privileged  on  account  of  the  interest  which  defen- 
dant had  in  the  sabject  matter.  As  to  the  Orst  part 
of  the  alleged  slander,  even  if  the  words  are  very 
strong,  they  are  plainly  connected  with  the  subject 
matter:  bat  then  in  answer  to  Robertson's  remark, 
defendant  nses  the  words  in  the  second  part.  Now  if 
the  meaning  of  the  words  in  the  second  part  were  that 
plainti£f  deserved  the  impatation  of  swindling  from 
his  condact  in  connectiop  with  other  railway  companies, 
I  should  think  that  the  words  would  be  within  the 
plea  of  privilege,  and  a  portion  of  the  same  sabject 
matter.  But  the  innuendo  goes  further,  and  imputes 
to  the  defendant  the  offence  of  charging  the  plaintiff 
with  swindling  the  public  in  general,  and  not  other 
railway  companies  only,  and  as  this  is  an  imputation  on 
the  plaintiff's  general  conduct  in  ref(n«nce  to  his  trade 
as  described  in  the  summons  and  plaint;  and  as  this 
travels  out  of  the  subject  matter,  I  am  unable  to  say 
that  the  impatation  alleged  in  the  inuendo  vras  privi- 
leged. 

FrrzGEBALD,  B. — I  am  of  opinion  that  the  demurrer 
should  be  overruled.  I  quite  agree  in  the  doctrine, 
that  occasions  exist  in  which  if  words  are  spoken 
which  do  not  relate  to  the  subject  matter,  these  words 
are  not  privileged;  and  this  is  a  question  for  the 
Court,  the  honafidee  being  one  for  the  jury.  There 
is  no  question  here  of  honafidee^  for  the  first  part  of 
the  alleged  slander  is  admitted  to  be  privileged;  but 
it  is  contended  that  the  defendant  was  not  warranted 
in  using  the  words  which  he  did  in  reply  to  Robertson. 
I  am  of  opinion  that  he  was  so  warranted,  and  that 
the  last  spoken  words  following  immediately  the  ad- 
mittedly privileged  ones,  are  themselves  privileged. 
?Iis  lordship  referred  to  the  ftcts  and  continued.] 
he  subject  matter  was  the  validity  of  plaintiff's 
claim  as  set  forth  in  a  conversation  between  Robertson, 
plaintiff's  agent,  and  defendant,  and  this  was  a  legiti- 
mate subject,  and  I  consider  the  words  spoken  by 
defendant  to  be  relevant,  as  they  were  spoken  with 
regard  to  plaintiff's  dealings  of  the  same  nature  as 
those  which  he  had  with  d^endant 

Huaexs,  B.— I  agree  with  my  Lord  Chief  Baron, 
that  the  demurrer  should  be  allowed.  Robertson  says 
that  plaintiff  had  hitherto  been  considered  an  honest 
man,  to  which  defendant  replies  he  is  only  honest  be- 
cause he  has  not  been  found  out,  and  on  no  other 
account.  The  inuendo  ^ves  that  fairly,  and  the 
words  ca.  not  be  justified. 

DsAST,  B. — I  am  of  the  same  opinion  as  my  Lord 
Chief  Baron,  and  my  brother  Hughes.  The  occasion 
as  stated  in  the  plea  was  that  on  which  the  defendant 
was  to  give  his  bona  fide  opinion  as  to  plaintiff^s 
claim,  and  the  validity  of  that  claim.  Then  so  far 
as  defendant  expressed  himself  with  regard  to  plain- 
tiff's condact  concerning  defendant's  own  Railway  Co. 
it  is  not  disputed  that  he  was  privileged;  but  the 
inuendo  goe3  further  and  charges  defendant  with  an 
imputation  on  plaintiff^s  general  conduct,  and  in  my 
opinion  defendant  was  not  justified  in  assailing  plain- 
tiff's general  character.  He  has  chosen  to  give  an 
opinion  beyond  the  legitimate  subject  matter,  and  he 
was  not  warranted  in  doing  so.  My  brother  Fitz- 
gerald thinks  that  Robertson's  remark  brings  defen- 
dant's second  charge  within  the  plea  of  privUege.    I 


am  unable  to  give  the  same  construction  to  Roben- 
son'a  words.  I  think  there  was  nothing  in  them  to 
call  for  defendant's  subsequent  remark. 

In  accordance  wiih  the  opinion  of  the  majority  of 
the  Courti  the  demurrer  woe  allowed. 


Wmmvell  v.  Hopkois — June  7tL 
Motion  that  matter  be  re/erred  back  to  Matter. 

A  brought  an  action  against  B  to  recover  £144  16a.  6cL 
The  case  was  tried,  and  by  consent  referred  to  the 
master  to  go  through  accounts  and  make  an  award 
between  the  parties.  The  master  fouttd for  defendant, 
andplaintijf  moved  that  the  matter  be  r^erred  back 
to  the  master,  on  the  ground  that  his  finding  was 
against  evidence  and  the  weight  of  evidence.  Held, 
Viat  the  motion  should  be  rejused  wkh  oottSf  and 
that  the  Court  would  not  interfere  except  m  case  of 
gross  mistake. 

This  was  an  action  brought  by  the  pUintiff,  a  grooer^ 
to  recover  the  sum  of  £144  16s.  6d.  from  the  de- 
fendant, a  oork  manufacturer.  The  summons  and 
plaint  contained  all  the  usual  money  counts,  and  a 
count  on  a  bill  of  exchange  endorsed  by  defendant  to 
plidntifil  Defendant  traversed  all  these,  and  pleaded 
a  set  off  as  to  £79  Os.  6d.,  and  payment  as  to 
£74  I7s.  6d.  Plidntiff  replied,  traversing  the  several 
pleas,  and  issue  was  taken  thereon.  At  the  trial  at 
the  last  Spring  Assizes  for  Naas,  before  the  Lord 
Chief  Justice,  it  was  found  that  the  case  involved  a 
complicated  statement  of  accounts  between  the  parties, 
and  by  consent  it  was  referred  to  the  Master  to  go 
through  the  accounts  and  make  an  award.  The 
Master  found  for  the  defendant  with  costs  for  part  of 
the  sum  clumed. 

Heron,  Q.C.,  (with  him  OPDriscoO),  for  plaintiff; 
now  moved  that  the  matter  be  .referred  back  to  the 
Master,  on  the  grounds  that  his  finding  was  agvnst 
evidenoe  and  the  weight  of  evidence.  Counsel  con- 
tended that  he  was  entitled  to  carry  the  motion  both 
under  the  Common  Law  and  the  Common  Law  Pro- 
cedare  Act  (1856),  sections  6,  11.  He  went  through 
the  accounts  before  the  Master  and  the  examination 
of  witnesses;  and  insisted  that  defendant  had  marked 
judgment  too  soon.  Counsel  dited  Baggalay  v.  Borlh- 
wick  (10  0.  B.,  N.  S.  61). 

PaUes,  Q.O.,  (with  him  Byrne)*  contra. — ^The  other 
side  seek  to  carry  this  motion  on  the  grounds  that  we 
have  marked  judgment  too  soon.  If  the  motion  is 
granted  we  will  mark  judgment  again  to-morrow,  ao 
nothing  will  be  gained.  Oounsd  cited  Cromer  t. 
Churt  (15  M.  &iV.  810);  Hare  v.  Fleay  (11  C.  B. 
472);  I  &  2  Vict.  c.  110  s.  18.  The  Conit  has  no 
jurisidiction  to  send  back  a  case  to  the  Master  or  to  an 
arbitrator.  Hogge  v.  Burgess  (3  H.  db  N.  293); 
Eodgkinson  v.  Femie  (3  C.  B.,  N.  S.  189);  BoUoway 
V.  Francis  (9  C.  B.  N.  a  559);  Baggalayr.  Berth- 
wick  (10  C.  B.,  N.  S.  61);  CUary  v.  Oeary  (10  Ir. 
C.  L.  329).  The  Court,  whether  satisfied  or  not  with 
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the  fiodiDg  oaght  to  abide  bj  the  decision  of  the  triba- 
Dtl  appointed  by  the  Legislatore. 

The  Coart  did  not  call  on  Byrrn^  bat  aaked  O^Dria- 
eoU  to  reply.  He  referred  to  Bobson  v.  Le»  (6  H*. 
&  N.  258);  KendU  v.  MerreU  (25  Law  Journal, 
K.  a,  C.  B.  252).  Is  a  Master  to  be  invested  with 
higher  authoritj  than  a  jadge  at  Nisi  Prins? 

PiGOTy  G.B. — Upon  ihe  facts  represented,  it  is  idle 
to  contend  that  we  can  adjadicate  against  the  finding 
of  the  Master.  It  was  for  the  Master  to  decide  npon 
the  conflicting  evidence,  not  for  ns.  We  conld  not 
interfere,  unless  there  was  a  gross  mistake  committed. 
We  mnst  treat  this  as  a  jary  question,  and  farther- 
more,  when  parties  have  chosen  their  own  foram 
they  mnat  abide  bj  the  decbion  of  that  foram. 
With  respect  to  the  Master's  direction,  that  the  de- 
fendant shonld  have  the  costs,  it  is  not  necessary  for 
OS  to  say  ahy  more  than  this,  that  he  only  did  what 
natarally  sprang  from  his  decision.  We  mast,  there- 
fore, rciose  the  motion  with  costs. 


Court  of  Slpptal  in  Cj^anrers* 

CB«port«I  bj  Olkftr  J.  Bnrke,  Esq,,  BurlBter-at-Law.] 

[Bsv^ffiE  THE  Lord  Ghancellob  and  thb  Lobd  Jus- 
tice OF  Appeal.] 

Ih  the  matiteb  of  the  estate  of  Robert  Eennsdt, 

owner;  James  Reid,  PErmoNER. 

May  5,  6;  June  7,  8. 

Irish  BcmhrtqOcy  and  Insolvency  Act  (20  ^  21  Vict, 
c  6oy— Arrangement  clausea^  sees,  343  to  353 — 
Word  *^ process  " — Judgment  Mortgage  Act. ' 

On  the  IQth  of  Aprils  1864,  «A«  Court  of  Bankruptcy 
and  Insolvency  made  an  order^  under  the  SiSrd 
section  of  the  20ih  4r  2\8t  Vict  c.  60,  protecting 
R,  K.  (who  was  a  trader  unable  to  fulfil  his  engage- 
ments uHih  his  creditors)  his  person  aud  property 
Jrom^  all  process.  Before  the  making  said  order y 
one  of  the  creditors^  J,  K,  caused  a  writ  of  sum- 
mons ctnd  plaint  to  he  issued  against  said  E.  K,, 
and  on  the  21st  of  April  following^  white  said  order 
teas  in  full  force  and  ejfect^  said  J.  K,  obtained  judg- 
ment by  defauU  against  said  B.  K,  whose  estate  and 
effects  were  in  the  possession  of  the  official  assignee 
esncethesaid  IdthApriL  Onthe  Mth  June  follow- 
ing^ Judge  Lynch  confirmed  a  proposal  made  to,  and 
escoepied  by  three-fifthsofthe  creditors^  whereby  it  was 
agreed  to  take  1  Qs,  in  the  £,  secured  by  the  joint  pro- 
missory notes  of  J,  K,  and  another.  On  April  23ref, 
•/.  K.  caused  said  judgment  to  be  registered  as  a  . 
mortgage  against  certain  leasehold  premises  oj  B,  K 
OnVu\}5hof  October,  after  the  confirmation  of 
said  proposal,  said  J.  K,  presented  a  petition  on  foot 
of  Mid  judgment  mortgage  in  the  Landed  Estates 
Court,  and  hereupon  Judge  Longfidd,  on  the  1 6th 
of  January^  1865,  ma€le  an  absolute  order  J  or  the 
sale  of  send  leasehold  premises. 


Held,  that  as  at  the  time  of  the  registration  of  the  said 
judgment  as  a  mortgage^  the  estate  was  in  thepos' 
session  of  the  official  assignees,  and  under  the  pro* 
tection  of  the  Court  of  Bankruptcy^  the  order  for 
e^  sale  of  the  said  estate  should  be  set  aside. 

This  was  an  appeal  fh>m  an  order  made  by  Jadge 
Longfield  on  the  16th  Janaary  last,  and  the  principal 
qnestion  was  whether  the  registration  of  a  jndgment  as 
a  mortgage  was  valid,  the  registration  having  taken 
place  while  the  person  and  property  of  the  owner  were 
protected  from  *'all  process"  by  an  order  of  the 
Bankrupt  Coart,  made  under  the  arrangement  daoses 
of  the  Bankrupt  Act,  and  after  an  order  vesting  the 
owner's  estate  and  e£^ts  in  the  official  assignees. 
Jadge  Longfield  decided  that  the  registration  was  not 
"  a  process "  within  the  meaning  of  the  Bankrupt 
Act,  and  that  the  petitioner  was  entitled  to  register 
his  jodgment  as  a  mortgage,  and  proceed  to  sell  the 
owner's  lands  in  the  Landed  Estates  Coart,  and  from 
that  decision  the  owner  appealed.    The  facts  of  the 
case,  as  stated  in  the  petition  of  appeal,  are  as  fol- 
lows:—That  the  petitioner  being  a  trader  within  the 
meaning  of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857,  being  embaraased  in  his  circnmstances,  and  un- 
able to  meet  his  engagements  with  his  creditors 
(amongst  whom  was  James  Reid)  on  the  19th  day  of 
April,  1864,  presented  pursuant  to  the  343rd  section 
of  said  Act,  to  the  said  Court  of  Bankruptcy  and  In- 
solvency, a  petition  praying  that  the  appellant's  per- 
son and  property  might  be  protected  from  all  process, 
and  that  such  proposal  as  he  might  be  able  to  make 
(or  snch  modification  thereof  as  by  three-fiflbs  in  num- 
ber and  value  of  his  creditors  might  be  determined) 
might  be  carried  into  effect  under  the  control  of  the 
Court.     Accordingly  on  the  said  19th  of  Aptfrl,  an 
order  was  made  on  the  said  petition  by  Judge  Lynch, 
one  of  the  judges  of  the  said  Court  of  Bankruptcy  and 
Insolvency,  granting  protection  to  the  appellant,  par- 
suant  to  the  prayer  of  the  said  petition,  until  the  13th 
day  of  May  then  next,  or  until  farther  order.    And  it 
was  thereby  farther  ordered  **  that  Charles  Henry 
James,  the  official  assignee  in  the  matter,  should  pos- 
sess and  receive  the  estate  and  effects  of  the  petitioner:'' 
and  farther,  that  petitioner  should  call  a  meeting  of 
his  creditors  on  or  before  the  26th  of  April  186  L 
The  several  matters  by  said  order  required  to  be  per- 
formed on  appellants'  part,  were  duly  performed  ac- 
cordingly, and  (amongst  other  things)  notice  of  the 
said  petition  for  arrangement  and  the  proceedings 
thereunder,  and  of  the  meeting  of  petitioner's  credit- 
ors, to  be  neld  on  the  25th  day  of  April,  1864,  par- 
suant  to  the  said  order,  was  duly  served  on  Mr.  K. 
Kelly,  solicitor  for  the  said  James  Reid,  on  the  2 1st 
day  of  April  1864.     That  the  said  meeting  of  appel- 
lants' creditors  was  duly  held  on  the  25th  day  of 
April,  1864,  and  that  the  creditors  at  said  meeting 
unanimously  resolved  that  petitioner's  proposal  (viz. 
— to  pay  10s.  in  the  pouod,  at  two,  four,  and  eight 
months,  in  three  payments  of  43.,  4s.,  and  2s.,  the 
first  two  paymeuts  to  be  secnred  by  appellants'  pro- 
missory notes,  and  the  last  payment  to  be  collaterally 
secured)  should  be  accepted.     That  such  metings  aud 
proceedings  (of  which  the  said  James  Reid  had  dae 
notice)  weie  had  and  taken  in  said  arrargement  mat- 
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ter«  aad  snch  assent  was  given  paraaant  to  the  said 
Act,  on  the  part  of  said  appellant's  crediton  to  sud 
proposal.     And  on  the  14th  day  of  Jane,  1864,  by 
an  order  of  that  date  made  by  the  said  Honorable 
Judge  Lynch,  appellants*  said  proposal  was  duly  con- 
firmed, in  accordance  with  said  ordpr,  appellants'  pro- 
missory notes  for  the  first  and  second  instalments, 
and  the  joint  promissory  noted  of  appellant  and  one 
Bichard  Rose  Cleland  for  the  last  instalment  on  foot 
of  appellant's  debts  (including  that  of  the  said  James 
Reid)  were  duly  forwarded  to,  and  received  by,  said 
several  creditors  (inclading  the  said  James  Reid). 
That  appellant  has  always  been  ready  to  pay  the 
said  promissory  notes  so  received  by  said  James  Reid 
when  presented  for  payment;  and  has  paid  all  the 
other  said  promissory  notes.    That  the  sud  order  for 
protection  of  the  19th  of  April,  1864^  was,  daring 
the  said  proceedings  for  arrangement,-  dnly  extended 
from  time  to  time,  and  was,  on  the  11th  day  of  Oc* 
tober,  1864,  hereinafter  mentioned,  and  still  is  in  fall 
force  and  effect     That  before,  and  at  the  time  of,  the 
filing  of  the  said  petition  for  arrangement,  and  of  the 
filing  of  the  petition  in  the  Landed  Estates  Court 
hereinafter  mentioned,  appellant  was  entitled  to  a  cer- 
tain  piece  of  ground,  with  the  mills,   honses,   and 
buildings  thereon,  situate  in  the  town  of  Lisbnm  and 
County  of  Autrim,  under  and  by  virtue  of  a  lease  for 
thirty*one  years,  dated  November,  1850,  from  Samuel 
Kennedy  to  appellant,  and  one  Thomas  Kennedy,  since 
deceased.     That  appellant  being  indebted  to  the  said 
James  Reid  in  the  sum  of  £508  Is.  dd.,  on  foot  of  a 
bill  of  exchange,  dated  1st  January,  1864,  and  drawn 
by  the  said  James  Reid  upon,  and  accepted  by,  R.  and 
T.  Kennedy  (of  whom  appellant  was  the  surviving 
partner)  at  three  months'  date,  and  appellant  being 
unable  to  pay  same  when  due,  the  said  James  Reid 
served  appellant  with  a  summons  and  plaint  on  the 
6th  day  of  April,   1864,  on  foot  of  said  bill  of  ex- 
change, and,  on  the  21st  day  of  April,   1864,  reco- 
vered judgment  by  default  in  an  action  against  appel- 
lant for  the  amount  thereof.     That  the  said  James 
Reid,  after  having  had  notice  of  the  said  petition  for 
arran«>eiuent  and  order  thereon,  caused  the  said  judg- 
ment to  be  registered  as  a  mortgage,  pursuant  to  the 
statute  in  that  behalf,  on  the  23rd  day  of  April,  1864. 
That,  on  the  llth  day  of  October,   1864  (after  said 
pivposal  bad  been  duly  confirmed  as  aforesaid),  the 
said  James  Reid  presented  his  petition  in  the  Landed 
Estates  Court,  Ireland,  on  foot  of  said  judgment  mort- 
gage, stating  as  therein,  and  amongst  other  things, 
that  he  was  sole  incumbrancer,  and  praying  for  a  sale 
of  the  said  lea^^ehold  premises  for  the  discharge  of  the 
incumbrances  affecting  same.      That,   by  an   order 
made  on  said  petition  by  the  Honorable  Judge  Long- 
field,  and  dated  the  22nd  day  of  October,   1864,  it 
was  ordered  that  the  said  premises  should  be  sold  for 
the  discharge  of  the  incombrances  affecting  same,  nn« 
less  cause  shown  within  twenty-eight  days  ftom  the 
service  thereof  on  your  petitioner,     that  on  the  29th 
Nov.  1864,  appellant's  afiidavit  to  show  cause  against 
8»id  conditional  onier  being  made  absolute,  was  filed  in 
the  ttaid  Landed  Instates  Court ;  and  in  said  affidavit  were 
set  forth  (amongst  other  things)  the  several  proceedings 
had  in  said  arrangement  matter  hereinbefore  referred 
to;  and  appellant  submitted  by  said  affidavit  that  the 


registration  of  the  said  judgment  as  a  mortgage  was, 
under  the  circumstances,  ^'  process  "  within  the  mean- 
ing of  the  Irish  Bankrupt  and  Insolvent  Act,  1857, 
and  was  invalid  as  against  the  said  order  for  protec- 
tion; and  further,  that  the  presenhition  of  the  said 
petition  for  sale  in  the  Landed  Estates  Court  wai>, 
under  the  circumstances,  contrary  to  the  policy 
and  spirit  of  the  said  Act,  and  was  invalid  ai  against 
said  order'  for  protection ;  and  the  retention  by  the 
said  James  Reid  of  the  said  promissory  notes  vas 
an  acceptance  of  the  said  proposal;  and  further, 
that,  under  the  circumstances,  in  said  affidavit  stated 
the  said  conditional  order  should  not  be  made  abso- 
lute. That,  on  the  1 6th  day  of  January,  1 865,  Jadge 
Longfield,  by  an  order  of  that  date,  made  absolote 
the  sud  conditional  order  for  sale,  notwithstanding 
the  cause  so  shown  by  appellant. 

The  SoHdtarOeneral  (^StdlivanJ,  with  Seeds,  and 
T.P.Lynch^  appeared  for  the  appellants.— Judge  Long- 
field  was  clearly  wrong.  By  the  343rd  section  of  the 
Irish  Bankruptcy  and  Insolvency  Act,  if  a  trader, 
unable  to  meet  his  engagements  with  his  creditors, 
present  a  petition  to  the  Court  praying  that  his  person 
and  property  may  be  protected  from  ^  process,"  the 
Court  has  the  power  so  to  protect  him  from  '*  process." 
The  question  for  the  Court  now  to  consider  is— what 
is  the  meaning  of  the  word  process? 

Is  the  registration   of  a  judgment  as  a  mort- 
gage a  process  of  the  Court?    Judge  Longfield  held 
it  was  not;  we  insist  that  it  was.     By  the  several 
sections  from  the  343rd  section   to  the  353rd  incin- 
sive,  it  was  not  competent  for  James  Reid,  after  hav- 
ing notice  of  the  order  for  protection,  to  afiect  by 
sale  the  property  of  the  petitioner.     The  petitioner's 
proposal  in  the  arrangement  was  duly  confirmed  per- 
suant  to  the  d47th  section  of  the  Irish  Bankrupt  and 
Insolvent  Act  of  1857;  and  as  no  default  was  made 
by  petitioner  in  carrying  out  same,  it  was  not  compe- 
tent for  James  Reid,  after  such  confirmation  and  no- 
tice thereof,   to  resort  to  his  original  debt  or  to  his 
judgment  or  judgment  mortgage  in  respect  thereof. 
By  the  353rd  section  when  the  resolution  or  agree- 
ment has  been  can  led  into  efiect,  the  Court  is  to  give 
tlie  petitioning  debtor  a  certificate  to  operate  as  a 
ct  rtifirate  of  conformity.     Now,  what  is  a  process  of 
the  Court?     In  **Les  Tcrmes  de  la  Ley"  it  is  said 
that  *^  There  be  divers  procee  after  judgment  as  ca- 
pias  ad  satisfaciendum    and  capias  ut  legatnm,  &c. 
'1  here  be  other  proces  and  writs  judicial,  as  capias  ad 
valentiam,  fieri  facias,  scire  fiicuis,  and  many  others/' 
The  word  *'  process  "  then  b  susceptible  of  a  signifi- 
cation wide  enough  to  embrace  that  which  has  been 
done  in  this  case.     IviBlackmorf^scase  (8Bep.l57) 
Lord  Coke  says — *•  And  be  it  known  that  this  woitl 
''  process  "  is  taken  in  law  in  two  significations^in 
one  hirgely,  and  in  the  other  strictly;  and  in  the 
large  sense  it  is  taken  for  all  the  proceedings  in  all 
real  and  personal  actiona,  and  in  all  criminal  and  com- 
motf  pleas."    If  there  be  any  meaning  attached  to 
the  word  it  must  have  the  meaning  we  contend  for. 
Surely  a  mere  writ  of  summons  and  plaint  cannot 
be  process  in  the  contemplation  of  the  Legislature;  it 
must  be  something  more;  it  is  judgment,  or  making 
available  that  judgment.     Ex  parte  Hiils  (32  Law 
Times,  213)  is  a  dcciaion  uu  the  very  word.     Ibe 
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following  18  extracted  from  the  judgment  in  that  case 
— **  The  biinknipt  here  has  filed  a  petition  for  ar- 
rangmeDt  irith  his  creditors  anderthe  2nth  section; 
and  bad  previoasly  to  the  filing  of  the  petition  for  ad- 
jodication,  obtained  the  protection  of  the  Coart  for  his 
person  and  property  from  all  process.  What  then  is 
the  tme  constrnction  of  the  term  '  from  all  process  ? ' 
I  think  the  Act  mast  be  construed  strictly,  and  for 
the  benefit  of  the  creditors;  and  looking  at  it  in  that 
Tiew,  I  think  the  word  *'  process ''  here  must  mean 
process  in  a  suit  for  a  party's  own  exclusive  benefit." 
Na^lor  y.  Martmore  (10  0.  B.  N.S.  666).  Filing 
an  affidavit  in  the  judgment  mortgage  then  is  a  pro- 
cess. Judge  Longfield  was  wrong  in  deciding  that 
it  was  not.     In  re  Craig  (Drnry,  394.) 

Itowj  Q.C.,  May,  Q.C.,  and  Andrews^  were  for 
the  respondent. — The  order  of  the  Court  below  must 
stand.  The  rights  of  mortgagees  under  the  13  &  14 
Vic.  a  29«  enabling  judgments  to  be  registered  as 
mortgages  are  not  interfered  with  by  the  arrangement 
dansea  of  the  Irish  Bankrupt  and  Insolvent  Act  of 
1857,  8.  343  to  353.  It  is  manifest  from  the  express 
provisions  contained  in  the  331st  sect,  of  t  hat  Act  in 
relation  to  judgment  mortgages  in  cases  of  bankrapt- 
ctes,  and  from  the  absence  of  any  provisions  in  the 
same  Act  in  relation  to  judgment  mortgages  in  cases 
of  arrangement,  that  it  was  not  intended  by  the  Legis- 
leCnre  to  interfere  with  the  rights  of  judgment  mort- 
gagees under  the  Act  13  &  14  c.  29,  in  cases  of 
arrangement.  Now,  the  word  process  in  the  arrange- 
ment clauses  means  process  by  writ  of  execution,  and 
cannot,  upon  the  true  con^itruction  of  those  clauses,  be 
given  a  more  extended  meaning.  The  woi*d  process 
has  not  the  extended  signification  sought  for  on  the 
other  side.  Comyn's  Dig.  tit.  process  A.  says  that  the 
word  process  generally  imports  writs  which  Issue  out 
of  any  court  to  bring  the  party  to  answer,  or  for  doing 
execution.  So  exactly  in  *'Les  lermes  de  la  Ley" 
the  word  process  is  given  the  same  meaning.  It  is 
absard  to  contend  that  a  mere  affidavit  as  to  a  certain 
state  of  facts  is  a  '*  process  "  of  the  Court.  The  Court 
takes  DO  action  whatever  in  the  matter. 

The  Lord  Chamcellob  said  that  in  this  case  Mr. 
Kennedy,  the  owner,  had  appealed  agamst  an  order 
made  by  the  Landed  Estates  Court,  by  which  they 
made  absolute  a  conditional  order  for  the  sale  of  a 
certain  chattel  interest  belonging  to  him,  to  pay  the 
debt  of  the  petitioner,  Mr.  Reid,  notwithstanding  the 
canae  shown.  The  circumstances  gave  rise  to  some 
coosideratioDft  which  had  not  yet  been  fit  ally  determined 
in  any  conrt,  but  which  were  of  very  considerable 
pablie  importance,  having  regard  to  the  provisions  of 
the  Bankrupt  Act,  and  the  code  of  legislation  em* 
bodied  in  those  sections  of  it  which  are  important 
to  be  considered  in  this  case,  and  which  enabled  a 
trader,  instead  of  becoming  a  bankrupt,  to  effect  an 
arrangement  with  his  creditors,  under  the  jurisdiction 
and  control  of  the  Court,  and  with  its  approbation, 
by  proposing  a  composition  for  the  debts  of  his  ere- 
ditorst  and  making  that  composition  binding  upon  all 
who  are  creditors  at  the  time  he  made  the  application 
to  the  Court  of  Bankruptcy,  provided  there  was  a 
ceoenrrence  of  a  certain  number  of  creditors  in  the 
arrangement.  It  was  obvious  to  every  one  that  that 
WM  a  very  beneficial  code  of  legislation,  so  as  to 


enable  a  trader  to  adjust  his  affairs  with  more  advan- 
tage to  the  creditors  than  an  ordinary  adjudication  in 
bankruptcy  would  effect,  and  to  relieve  the  trader 
from  his  temporary  difficulties.  That  code  of  legis- 
lation had  prevailed  in  England,  but  for  it,  there  was 
now  substituted  a  new  form  of  arrangement  by  deed 
between  the  trader  and  his  creditors.  That  code  ap- 
peared to  be  involved  in  considerable  difficulty  there, 
but  they  had  nothing  to  do  with  that  here.  They  had 
only  to  do  with  these  arrangement  clauses  which  were, 
in  fact,  borrowed  from  similar  clauses  in  the  English 
Act.  The  facts  of  the  case  were  shortly  ihese:  Mr. 
Kennedy,  the  owner,  was  indebted  to  Mr.  Reid,  who 
commenced  an  action  against  him  for  the  purpose  of 
recovering  the  amount  of  the  debt.  He  was  about  to 
obtain  judgment  in  that  action,  but  two  or  three  days 
before  he  obtained  it  Mr.  Kennedy  petitioned  the  Court 
of  Bankruptcy,  under  the  arrangement  clauses,  and 
complied  with  all  the  requirements  of  the  Act.  On 
the  I9th  of  April  three  orders  wer^  made  by  the 
Court  of  Bankruptcy — one  vesting  Mr.  Kennedy's 
property  in  Mr.  Charles  Henry  James,  the  official 
assignee;  a  second  appointing  a  private  eitting  to  re- 
ceive the  proposal  of  the  trader;  and  the  third  declar- 
ing the  person  and  property  of  Mr.  Kennedy  protected 
from  all  process.  That  protection  was  continued 
from  time  to  time  until  the  24th  of  May.  On  the 
21st  of  April  Mr  Reid  had  notice  of  all  these  pro- 
ceedings, and  on  the  23rd  of  April  he  registered  his 
judgment  under  the  Judgment  Mortgage  Act,  and  he 
now  claimed  to  be  the  mortgagee  of  Mr.  Kennedy^s 
interest  in  virtue  of  the  Statute.  Mr.  Reid  then  pro- 
ceeded to  present  a  petition  for  the  sale  of  the  pro- 
perty in  the  Landed  Estates  Court,  and  obtained  fVom 
that  Court  a  conditional  order  for  sale.  On  the  1 6th 
of  January,  1865,  Judge  Longfield,  having  heard 
all  the  parties,  made  the  conditional  order  absolute. 
Shortly  after  the  judgment  mortgage  was  so  registered, 
Mr.  Kennedy  proceeded  wtth  his  arrangement  matter. 
The  first  private  sitting  was  held  on  the  13th  of  May, 
1864,  and  the  second  on  the  14th  of  June,  1864, 
and  on  that  day's  proposal  of  a  composition  by  Mr. 
Kennedy  was  confirmed  by  the  Judge,  aud  a  certifi- 
cate given  him  to  that  effect.  Therefore,  on  the  1 4th 
June,  Mr.  Kennedy  stood  in  the  position  of  a  debtor 
who  had  complied  with  all  the  forms  of  the  an'ange- 
ment  clauses,  and  the  arrangement  so  confirmed  was 
binding,  and  of  full  force,  as  well  against  all  who 
were  then  creditors  as  against  all  persons  who  were 
creditors  at  the  date  of  bis  petition,  and  had  notice  of 
the  proceedings.  Now,  the  judge  of  the  Landed 
Eestates  Couit  having  made  an  absolute  order,  the 
Court  of  Chancery  Appeal  was  now  called  upon  to 
consider  whether  the  order  of  sale  should  be  affirmed, 
or  should  be  reversed.  The  owner  relied  upon  the 
several  sections  of  the  Act  of  Parliament,  and  prima 
jacie  he  appeared  according  to  the  words  of  the  Act 
at  all  events  to  substantiate  his  position.  Mr.  Reid 
contended  that  he  was  entitled,  notwithstanding  that 
arrangement  proceedings,  to  go  on  with  his  action  to 
obtain  judgment  upon  it,  and  to  register  it  as  a  mort- 
gage— in  other  words,  to  transfer  to  hhnself  by  force 
of  the  Act  of  Parliament  the  property  of  the  trader, 
that  property  being  at  the  time  under  the  protection 
of  the  Court  of  Bankruptcy  and  in  the  possession  of 
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the  official  assignee,  under  the  order  of  the  Court  of 
the  19th  April,  1864. — The  main  qaestion  in  the  case 
was,  what  constrnction  shonld  be  given  to  the  word 
*^  process  "  in  the  Act  of  Parliament  which  enabled 
the  Goart  of  Bankruptcy  to  protect  the  person  and 
property  of  the  trader  from  all  process.     Mr.  Ken- 
nedy contended  that  to  tnrn  a  jadgment  into  a  mort- 
gage was  a  process,  or  in  the  nature  of  a  process, 
against  the  property,  and  that,  therefore,   being  in 
violation  of  the  Act  of  ParHameut,  it  could  not  be  re- 
lied on  by  Mr.  Reid.     On  the  other  hand,  for  Mr. 
Reid  it  was  argued  that  that  was  not  the  proper  mean- 
ing of  the  word  process,  and  that  the  Court  could  not 
extend  the  operation  of  the  Act.    If  that  were  the  only 
question  in  the  case,  it  might  be  very  difficult  to  say 
that  the  registration  of  the  judgment  as  a  mortgage  was 
of  a  different  character  from  the  registration  of  a  judg- 
ment in  England,  which  had  been  held  in  that  country 
not  to  be  a  process,  but  at  the  same  time  it  would  re- 
quire very  strong  reasons  to  hold  that  the  registration 
did  not  amonnt  to  a  process  within  the  meaning  of  the 
Act   There  has  been,  in  fact,  no  absolute  decision  upon 
the  meaning  of  the  word  process  in  Ireland.     The 
211th  section  of  the  English  Bankrupt  Act  is  nearly 
word  for  word,  the  same  as  the  343rd  section  of  the 
Irish  Act^Fleuster  v.  M'Cldand  (8  C-  B.,  N.  S., 
357)  was  a  decision  on  the  Engiidh  Act;  the  margi- 
nal note  of  that  case  is  as  follows: — *'The  21lth 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106,  provides  that  the  person  and 
property  of  a  trader  petitioning  under  the  private 
arrangement  clauses  shall   be  protected   from   '*  all 
process."     Senile,  that  this  means  process  by  way  of 
execution  against  his  person  or  goods,  and  does  not 
extend  to  prohibit  a  judgment  creditor  from  register- 
ing his  judgment  under  the  1  &  2  Vict.  c.  1 J  0,  s.  1 1 3 ; 
and  Willis,  J.  there  says — *'  If  process  were  to  issue 
against  these  defendants  in  violation  of  the  211th 
section  of  the  Statute,  I  have  no  doubt  of  their  right 
to  come  to  this  court  for  relief,  or  possibly  they  may 
bring  trespass."     In  that  case  there  it  was  held  that 
regidteriug  a  judgment  under  the  1  &  2  Vict  c  1 10, 
8.  13  did  not  amount  to  a  *'  process"  in  England.   Well 
then,  that  case  is  no  help  to  us  here;  it  does  not  de- 
cide what  a  process  is;  but  it  does  decide  what  does  not 
amount  to  a  *'  process."    By  the  2431x1  section  of  the 
Act  it  is  provided  that  '*  any  such  trader  nnable  to 
meet  his  engagements  with  his  creditors,  and  desirous 
of  laying  the  state  of  his  affiaurs  before  them,  under 
the  control  of  the  Court,  and  of  submitting  himself  to 
the  jurisdiction  of  the  Court,  in  manner  hereinafter 
mentioned,  may  present  a  petition  to  the  Court,  set- 
ting forth  the  true  cause  of  such  inability,  and  praying 
that  his  person  and  property  may  be  protected  from 
process  ontil  further  order;  and  the  Court  on  such 
petition  shall  have  power  to  grant  such  protection, 
and  may  renew  the  same  from  time  to  time  as  it  shall 
think  fit ;  and  if  the  petitioner  be  in  prison  or  custody 
for  debt  may,  except  in  the  cases  next  hereinafter 
mentioned,  order  hb  release,  either  absolutely  or  on 
condition,  and  may  take  bail  for  his  attendance  at  the 
several  sittings' of  the  Court  hereinafter  mentioned." 
What  was  now  the  question   before  the  Court? — 
They  had  to  consider  in  what  condition  the  case  now 
Ifas  as  between  these  parties,  in  consequence  of  the 


confirmation  of  the  composition  arrangement  by  the 
judge  of  the  Bankrupt  Court.    The  composition  was 
to  be  secured  by  bills  at  certain  dates,  and  the  last  of 
them  was  to  be  secured  by  a  gentleman  who  came 
forward  as  surety  lor  the  trader  and  bound  himself  to 
pay  the  composition.     These  bills  had  been  given  to 
ail  the  creditors  who  signed  the  composition  arraDge- 
ment,  and  to  others;  and  they  had  been  actually  left 
at  Mr.  Reid's  honse.     There  was  some  controversy  aa 
to  whether  he  had  received  ^hem,  but  at  all  events  he 
had  them,  and  when  they  became  due  he  might  get 
the  money  also;  and  the  question  was,  whether  be 
could  at  the  same  time  pari  passu  or  at  all  go  on  witii 
the  proceedings  for  a  sale  of  the  property  in  the  Landed 
Estates  Couit     The  Act  of  Parliament  was  somewhat 
silent  as  to  the  disposition  of  the  property  of  traders.  If 
they  completed  the  arrangement,  whatever  property 
tht7  had  remained  under  the  control  of  the  Bankrupt 
Conrt,  and  the  judges  might  dispose  of  it  as  they 
liked.     For  obvious  reasons  it  may  remun  so,  be- 
cause it  may  be  disposed  of  by  the  Court  in  aid  of 
the  composition.     They  may  consider,  where  a  surety 
comes  in  to  assist  a  trader,  that  it  is  a  very  fair  thing 
for  the  Court  to  hold  its  hand  on  the  property  for  the 
protection  of  the  person  who  does  come  forward.  But 
could  a  creditor  repudiate  the  whole  of  the  transactions 
and  say  that  he  was  not  liable  to  be  bound  by  it? 
VN'hen  the  arrangement  had  been  carried  out  the 
Judge  of  the  Bankru[)t  Conrt  could  give  a  certificate, 
which  had  the  same  effect  as  a  certificate  of  confor- 
mity under  the  Bankrnpt  Act.     That  stage  had. not 
yet  been  reached;  but  when  such  a  certificate  bad 
been  obtained,  if  it  should  be  obtained  vby  Mr.  Ken- 
nedy there  would  arise  the  question  as  to  its  barring 
effect.     It  was  said  that  the  word  "thenceforth" 
was  only  to  make  the  certificate  effective  from  the  day 
of  its  being  granted.     I  speak  of  the  word  **  thence- 
forth "  in  the  347th  section  of  the  Bankruptcy  and 
Insolvency   Act      That    appears   to    me  to  be  a 
construction  entirely  subversive  of  the  whole  prin- 
ciple of  the  arrangement  clauses,  the  certificate  nnder 
which  was  to  operate  as  a  certificate  of  conformity 
under  the  bankruptcy.     To  give  a  reasonable  interpre- 
tation to  the  clanses  they  must  hold  that  the  certifi- 
cate was  good  as  against  those  who  were  creditors  at 
the  time  of  filing  the  petition. 

Now  it  was  said  that  creditors  nnder  a  bankruptcy 
who  had  security  by  mortgage  were  not  aifectcd 
by  the  bankruptcy,  and  that  therefore  as  Mr.  Keid 
had  a  mortgage  he  was  entitled  to  proceed  to  a 
sale  of  the  property.  That  was  begging  the  whole 
question:  for  Mr.  Reid,  when  the  petition  was  filed, 
was  a  creditor  without  security.  What  would  Mr. 
Reid  gain  by  this  judgment  mortgage?  He  most 
have  taken  just  what  Mr.  Kennedy  had;  and  here 
was  an  order  of  a  court  of  competent  jurisdiction 
placing  that  estate  under  the  control  of  the  Court,  and 
directing  the  ofiicial  assignee  to  hold  it;  in  fact,  tak- 
ing the  administration  of  it  into  its  own  hands. 
Well,  M'Auley  ▼.  Clarendon  (8  Ir.  Ch.  121)  sctUes 
the  question  that  the  owner  of  a  judgment  mortgage 
must  take  the  judgment- mortgage  with  all  its  equi- 
ties; that  if  the  debtor  has  a  legal  estate,  it  is  tniM* 
fcrred  to  the  creditor  subject  to  the  same  equities  as 
it  was  Uable  to  before  the  registration.    The  final 
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stage  of  the  cue  had  not  been  reached.  For  any< 
thing  that  was  known  to  the  contrary,  Mr.  Kennedy 
might  never  get  a  certificate  of  having  complied  with 
the  provisioos  of  the  Act,  so  that  the  whole  of  the 
proceedings  might  fall  to  the  ground.  If  be  did  not 
pay  his  creditors  they  will  fall  back  on  their  original 
debts  as  if  nothing  had  taken  place.  In  the  mean- 
time they  ought  not  to  allow  the  property  to  be  swept 
away  until  it  was  ascertained  whether  Mr  Kennedy 
wonhl  obtain  a  certificate.  If  he  did  the  whole  qnes- 
tion  wonld  be  as  to  the  meaning  of  the  word  *'  pro- 
cess," and  as  to  the  barring  effect  of  the  certificate. 
lit  the  meantime  no  step  shoald  be  taken  to  preclude 
the  parties  from  raising  the  questions  that  may  arise 
ID  this  case.  The  Court  must  hold  its  hand  for  the 
present;  and  in  order  that  none  of  the  parties  shonld 
be  prejudiced,  the  absolute  order  for  a  sale  which 
waa  made  by  Judge  Longfield,  must  be  set  aside 
without  prejudice  to  any  application  on  the  part  of 
Mr.  Reid  to  have  it  made  again  when  the  Court  of 
Bankruptcy  had  decided  upon  Mr.  Kennedy's  applica- 
tion for  a  certificate. 

The  Lord  Jasncs  of  Appkal  concurred. 

The  Court  then  made  the  following  order: 

•*  The  Court  doth  order  and  declare  that  the  making 
absolute  the  conditional  order  of  the  Landed  Es- 
tates Court,  dated  the  22nd  of  October  last,  by 
the  order  of  the  said  Court  dated  the  16th  of 
January  last,  was  premature,  and  accordingly  it 
is  tnrther  ordered,  that  the  said  absolute  order 
for  sale  be  and  the  same  is  hereby  set  aside. 
And  it  is  further  ordered  that  the  said  Robert 
Kennedy  do  have  his  costs  of  showing  cause 
against  the  said  conditional  order  as  part  of  his 
costs  in  said  matter  in  the  Landed  Estates  Court, 
this  order  to  be  without  prejudice  to  the  right  of 
the  said  James  Reid  to  renew  his  application  to 
make  absolute  the  said  conditional  order  for  sale 
after  any  decision  made  by  the  Court  of  Bank- 
ruptcy and  Insolvency,  on  any  application  which 
said  Robert  Kennedy  may  make  for  a  certificate 
under  the  provisions  of  the  Irish  Bankruptcy  and 
Insolvency  Act,  1857;  and  it  is  further  ordered, 
that  all  parties  do  abide  their  costs  of  this 
appeal." 


BxfOBS  TUX  Lord  Chancellob  and  the  Lord  Juvticb 
OP  Appeal. 

In  be  Ltnch's  estate. — June  8. 

Landed  Estates  Court — Jurisdiction — Powers  o/ 
Court  to  sell  a  policy  of  insurance. 

In  1850,  F.Clh.  mortgaged  to  an  insurance  company 
certain  estates  of  which  he  was  seised,  for  a  sum  of 
£5,500,  and  as  collateral  security,  a  policy  of  in- 
mtrance  on  his  own  life  was  assigned  by  P,C.L.  to 
said  company.  From  1857  to  1863,  the  annual 
premiums  payable  on  the  policy  were  paid  out  of 
the  rents  of  said  estates  by  a  receiver  under  the  Court 
ofChancery^andthepremiumo/iQ64waspaidoutof 


theproceedsofthesaleoftheaforemefitionedestates. 

P.C.L.  in  1860,  mortgaged  to  B.C.  his  equity  of 
redemption  in  said  lands,  and  as  a  collateral  secU" 
rity  assigned  to  RC.  said  policy  of  insurance,  sub^ 
ject  to  the  mortgage  to  tlie  said  company.  In 
March,  1864,  said  company  was  fully  paid  off  out 
of  the  proceeds  of  the  sale  of  said  lands.  Said  po- 
licy having  been  lodged  in  the  Landed  Estates 
Court,  it  W(is  ordered  by  that  Court  that  same  should 
be  sold,  and  that  the  proceeds  of  the  sale  thereof  were 
chargeable  tvith  the  prentiums  paid  out  of  the  fund 
in  Chancery.  Held,  (affirming  the  order  of  Judge 
Hargreave)  that  the  Landed  Estates  Court  had 
jurisdiction  to  sell  said  policy  under  the  peculiar 
circumstances  of  the  case. 

This  was  a  petition  of  appeal  presented  by  Robert 
Cook,  of  No.  18  Warwick-street,  London,  from  an 
order  pronounced  by  Judge  Hargreave,  on  the  30th 
January,  1865,  directing  a  policy  of  insurance  to  be 
sold,  and  the  proceeds  to  be  chargeable  with  the  pre- 
miums paid  out  of  certain  funds  in  certain  causes  in  the 
Court  of  Chancery.  The  petition  stated,  that  by  in- 
dentures, dated  respectively  the  30th  March,  1 850,  and 
the  23rd  Sept.,  1853,  the  estates  in  this  matter  were 
mortgaged  by  the  owner  Patrick  Crean  Lynch,  for  the 
purpose  of  securing  to  the  Trustees  of  the  Palladium 
Insurance  Company  (now  the  Eagle  Insurance  Com- 
pany) the  principal  sums  of  4*1,600  and  3,900, 
(making  together  the  sum  of  £5,500),  and  interest 
for  the  same.  That  a  certain  policy  of  insurance, 
effected  by  the  said  owner  Patrick  Crean  Lynch  upon 
his  own  life  on  the  16th  September,  1853,  for  the 
sum  of  £5,750,  with  tho  said  Palladium  Insurance 
Company,  and  numbered  3,213,  was  assigned  by 
said  owner  to  the  said  trustees  of  said  company,  as 
collateral  security  for  payment  of  said  principal  and 
interest  moneys  respectively.  And  that  the  annual 
premium  (amounting  to  the  sum  of  £210  lis.  lOd.) 
payable  on  said  policy  of  insurance,  was  paid  by  the 
said  owner  out  of  his  own  moneys  from  the  time  of 
its  being  so  effected,  until  the  month  of  September, 
1857,  from  which  time  to  the  month  of  September, 
1863,  inclusive,  the  same  was  discharged  by  a  Re- 
ceiver of  the  Court  of  Chancery  in  Ireland,  appointed 
pursuant  to  an  onler  of  that  Court  dated  the  23rd 
day  of  October,  1857,  and  made  in  certain  causes  or 
matters  of  Campbdl  v,  Lyneh,  Queely  v.  Lynch, 
Lazarus  v.  Lynch,  Egan  v.  Lynch,  and  Smith  v. 
Lynch,  depending  in  said  Court  (being  suits  instituted 
by  creditors  to  obtain  payment  of  judgment  debts  re- 
covered against  the  said  owner),  and  the  premium 
payable  on  the  16th  September,  1864,  has  been  paid 
out  of  the  proceeds  of  the  sale  already  had  in  this 
matter.  The  petition  then  stated  that  by  six  several 
indentures,  dated  respectively  the  18th  September 
1860,  the  10th  October,  I860,  the  23rd  November! 
1860,  the  15th  January,  1861,  the  6th  March,  1861 
and  the  8th  January,  1862,  the  said  owner  mortgaged 
the  said  estates  in  this  matter  to  petitioner,  for  se- 
cnring  the  principal  and  interest  moneys  therein  men- 
tioned, and  upon  foot  of  which  there  still  remained 
due  to  petitioner  the  principal  sum  of  £1,384,  with 
interest  thereon.  That  by  the  lastmeotioned  inden- 
ture of  the  8th  January,  1862,  th^  said  owner  duly 
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Bssigoed  to  petitioner,  as  collateral  securitj  with  said 
mortgages,  the  said  policy  of  insarance  for  £5,760, 
effected  on  his  own  life,  sabject  to  the  said  mortgage 
thereof  execated  by  said  owner  to  the  said  trastees  of 
the  said  Palladium  Insurance  Company,  as  before- 
mentioned.  That  petitioner  gave  notice  of  the  said 
assignment  to  him  of  the  said  policy  to  the  said  Pal- 
ladiam  Insarance  Company  on  the  22nd  January, 
1862.  That  the  said  incumbrance  upon  the  said 
estates  in  this  matter,  which  was  so  vested  in  the  said- 
trustees  of  the  said  company,  and  with  which  the  said 
first-mentioned  assignment  of  the  said  policy  was  so 
executed  as  a  collateral  security  was,  on  or  about  the 
5th  day  of  March,  1864,  fully  paid  off  and  satisfied 
out  of  proceeds  of  the  said  sale  in  this  matter,  and 
there  is  now  no  claim  or  demand  whatever  subsisting 
npon  foot  thereof,  or  of  the  said  collateral  assignment. 
That  upon  such  payment  and  satisfaction  being  so 
made  as  aforesaid,  and  on  or  about  the  1 3th  May, 
1864,  petitioner  filed  a  bill  in  the  Court  of  Chancery 
in  England  against  the  said  trustees  of  the  said  com- 
pany, for  the  purpose  of  having  his  rights  in  respect 
of  the  said  policy  of  insurance  declared  and  determined, 
and  an  order  was  pronounced  in  said  cause  on  the 
3rd  day  of  June,  1864,  whereby  all  documents  relat- 
ing to  the  said  suit  (including  the  said  policy  of  in- 
surance) in  possession  of  the  said  defendants  were 
ordered  to  be  brought  in  and  lodged  in  the  said  Court. 
That  on  or  about  the  1st  June,  1864,  petitioner's 
solicitor  was  served  with  notice  of  an  application  to 
be  made  to  the  Honourable  Judge  Hargreave  in  this 
matter,  for  the  purpose  of  having  the  said  policy  of 
iasurance  brought  in  by  the  said  trusteess  of  said 
company  and  lodged  in  court;  and  petitioner  appeared 
npon  and  opposed  such  motion  upon  the  ground  that 
said  suit  was  pending  in  England  in  relation  to  said 
policy,  and  that  petitioner  was  entitled  thereto.  Upon 
the  hearing  of  said  motion.  Judge  Hargreave  was 
pleased  to  order  that  the  policy  should  bo  lodged  in 
court,  and  that  the  same  should  not  be  delivered  out 
of  court  without  an  order  to  be  made  upon  notice  to 
petitioner.  Accordingly  said  policy  was  brought  in 
and  lodged  in  the  landed  Estates  Court,  and  the 
same  still  remains  deposited  therein.  That  in  De- 
cember, 1864,  an  application  was  made  to  Judge 
Hargreave  to  have  the  said  policy  so  lodged  as  afore- 
said given  to  the  solicitor  of  the  petitioner  in  this 
matter,  in  order  that  same  might  be  disposed  of  with 
the  approval  of  the  Court  for  the  benefit  of  the  unpaid 
creditors  or  the  said  owner  Lynch,  upon  the  ground 
that  the  premiums  that  became  payable  on  foot  thereof 
from  the  16th  September,  1853,  to  the  present  time, 
had  been  paid  out  of  the  rents  and  profits  of  the  estates 
of  the  said  owner.  Whereupon  the  Coart  ordenKi 
that  the  policy  *'  be  sold,  but  no  proceedings  towards 
a  sale  to  be  taken  till  the  expiration  of  one  month 
from  this  date,  in  order  to  give  petitioner  an  opportu- 
nity of  bringing  in  and  lodging  to  the  credit  of  this 
matter  the  amount  of  the  last  premium,  viz.:— 
£210  lis.  lOd.,  with  interest  at  5  per  cent.,  and 
instituting  a  motion  for  the  purpose  of  establishing 
bis  claim  as  against  the  policy,  but  the  sale  of  the 
policy  not  to  prejudice  Mr.  Cook's  (petitioner's)  righta 
In  case  he  should  not  bring  forward  any  motion.  The 
Qoort  dedares  the  petitipner  entitled  to  his  costs  of 


this  motion  as  costs  in  the  matter,  but  reserves  Mr. 
Cook^s  (petitioner's)  costs."  That  pursuant  to  said 
order,  notice  of  an  application  on  petitioner's  behalf 
was  given  upon  the  23rd  January,  1865,  for  an  order 
that  said  policy  of  insurance  should  be  ^ven  op  to 
him,  and  the  motion  came  on  for  hearing  before  the 
said  learned  Judge  on  the  30th  January,  1865,  when 
the  following  order  from  which  the  present  appeal 
was  taken  was  made: — ''The  Court  doth  refuse  {he 
motion  and  doth  direct  the  said  policy  to  be  sold,  and 
doth  declare  the  proceeds  chargeable  with  the  pre- 
miums paid  out  of  the  fundi  in  Chancery,  with  io- 
terest  at  5  per  cent.,  the  said  Robert  Cook  to  be  re- 
paid the  3um  of  £'210  Us.  lOd.  lodged  by  him" 
(meaning  the  sum  of  £213  14s.  7d.,  so  lodged  by 
petitioner  as  aforesaid)  *'  in  respect  of  the  last's  yearns 
premium  on  the  policy ;  and  thi.-  order  to  be  without 
prejudice  to  any  application  Mr.  Cook"  (meaning 
petitioner)  <*  might  make  against  the  residue  of  the 
proceeds  of  the  sale  of  the  policy,  afber  refunding  the 
aforesaid  preminms,  Mr.  Cook's  costs  of  this  motion 
to  be  added  to  his  demand.*' 

The  appellant,  Robert  Cook,  appeared  in  person 
in  sopport  of  the  appeal  The  Landed  Estates  Conrt 
had  no  jurisdiction  to  deal  with  the  policy  of  insar- 
ance. The  preamble  of  the  Landed  Estates  Court  Act 
recites  that — **  Whereas  it  is  expedient  to  create  a  per- 
manent conrt  for  the  sale  and  transfer  of  land  in  Ire- 
land," this  recital  shows  the  purpose  for  which  the 
Act  had  passed ;  namely,  the  sale  of  lands  and  not  of 
polices  of  insurance ;  this  then,  being  so,  the  Landed 
Estates  Court  Judge  had  no  right  whatever  to  inter- 
fere with  the  policy  in  this  case,  and  his  order  must 
be  set  aside.  1  am  in  this  case  the  assignee  of  the 
pulley  of  insurance,  and  having  giv^en  notice  ef  th&t 
assignment  to  the  Palladium  Company,  1  have  ac- 
quired an  equitable  charge  prior  to  any  of  the  cre- 
ditors in  this  case. 

P.  Blake,  Q.C.,  with  Henrif  0.  Jf.  Burke,  contra. 
— The  Landed  Estates  Court  has  power  to  dispose 
of  the  policy  of  insurance  equally  with  a  Court  of 
Equity.  The  37th  section  of  the  Landed  Estates 
Conrt  Act  empowers  it  in  the  terms  foUowiog:^ 
''The  said  Landed  Estates  Court  (Ireland;,  shall  be 
a  court  of  record,  and  shall  have  all  the  powers, 
authority,  and  jurisdiction  of  a  Court  of  Equity  in 
Ireland,  for  the  investigation  of  title,  and  for  ascertain- 
ing and  allowing  incumbrances  and  charges,  aud  the 
amounts  due  thereon,  and  settling  the  priority  of 
such  charges  and  incumbrances  respectively,  and  the 
rights  of  owners  and  others,  aud  generally  for  ascer- 
taining, declaring,  and  allowing  the  rights  of  all  per- 
sons in  any  land,  in  respect  of  which,  application  may 
be  made  under  this  Act,  or  in  the  money  to  arise  for 
sales  under  this  Act,  npon  such  applications,  and  shall 
have  the  like  authority  and  jurisdiction  for  enforcing, 
rescinding,  or  varying  any  contract  for  sale  made  aa- 
der  ihis  Act,  and  in  other  matters  incident  t^  or  con* 
sequent  on  a  sale  under  this  Act,  as  are  vested  in  a 
Court  of  Equity  in  relation  to  a  sale  under  the  di- 
rection of  such  conrt,"  &c  The  Court  then  has  jo- 
risdiction  to  dispose  of  all  questions  which  arise  inci- 
dentally in  reference  to  any  estate  or  fund  under  its 
control,  and  it  was  so  decided  in  Ronyane^B  estaU 
(13  Ir.  Oh.  446),      IThe  Lord  Chanceilor-^Ho^ 
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eoald  the  Court  of  Chancery  where  there  was  a  bill 
filed  for  the  sale  of  an  estate  direct  the  sale  of  a  policy 
of  insurance  ?]  The  Conrt  would  not  interfere,  so  as 
to  sell  the  policy,  nnless  it  appeared  that  the  policy 
was  kept  np  oat  of  the  estate,  and  then  by  filing  a 
supplemental  bill  the  Conrt  of  Chancery  wonld  step  in. 

Thb  Lord  Chancsllob. — I  am  of  opinion  in  this 
case  that  the  decision  arrived  at  by  Judge  Hargreave 
nmat  be  affirmed.  Here  the  party  has  in  his  hands 
the  policy  of  insurance,  and  the  Landed  Estates  Court 
says  that,  in  having  that  policy,  the  premiums  of 
which  have  been  paid  out  of  the  rents,  you  have  the 
rents.  Mr.  Lynch  is  not  substantially  the  owner  of 
this  policy,  and  I  take  it  for  granted  4t  was  assigned 
for  Yaloe.  It  appears  to  me,  then,  that  the  Landed 
Estates  Conrt  has  full  and  ample  jurisdicHon  has,  I 
shoold  say,  a  collateral  jurisdiction  or  right  to  sell 
this  policy  nnder  the  peculiar  circumstances  of  this 
case. 

The  Lord  Justigb  op  Appeal  concurred. 


Court  of  dttern'0  Mtm% 

CBeported  by  William  Wooilock,  Esq.,  Barriaiar-at-LawJ 

The  Qoeek  t;.  Rea Jan.  25,  30,  1865. 

Information — Slander — Ma^or  of  borough. 

Defamatory  words  spoken  of  and  to  the  mayor  of  a 
borough  in  the  execution  of  his  office,  while  presiding 
at  a  meeting  of  the  town  council^  are  properly  the 
subject  of  a  criminal  information.  So  Held,  per 
JJefroy^  CJ^.  and  Hayes  J,  (dissentieutibus  Fitz- 
gerald and  O'Brien,  J  J.) 


The  case  was  one  of 
information  contained 


MonoK  in  arrest  of  judgment, 
a  criminal  information.  The 
nineteen  connts.  The  first  count  stated  that  at  a 
meeting  of  the  town  council  of  the  borough  of  Belfast, 
in  the  County  of  Antrim,  duly  held,  to  wit,  at  Belfast 
aforesaid,  in  the  County  of  Antrim  aforesaid,  on  the 
Ist  day  of  December,  iu  the  year  of  our  Lord  1862, 
one  John  Lytle  was  duly  elected  to  serve  as  mayor  of 
the  said  borough,  for  and  during  the  residue  then  to 
come,  and  nnexpired  of  the  said  year  of  our  Lord, 
1862,  and  that  the  said  John  Lytle  has  been,  to  wit, 
from  the  said  1st  day  of  December,  in  the  year  of  our 
Lord  1862,  and  from  thence  hitherto,  and  still  is,  the 
mayor  of  the  said  borough ;  and  that  the  said  John 
Lytle  whilst  he  was  such  mayor,  to  wit,  on  the  13th 
day  of  December,  in  the.year  of  our  Lord  1862,  in 
exercise  of  his  powers,  and  in  pnrsnance  of  his  duties 
as  such  mayor,  dnly  presided  at  a  special  meeting  of 
the  town  council  of  the  said  borough,  held  in  the  town 
hall  of  the  said  borough,  to  wit,  at  Belfast  aforesaid, 
in  the  county  aforesaid,  for  the  transaction  of  certain 
manictpal  business  of  the  said  borough;  and  that  tlbe 
laid  John  Lytle,  whilst  he  was  such  mayor,  to  wit,  on 
the  1st  day  of  Janaary,  in  the  year  of  our  Lord  1863, 
10  exercue  of  his  said  powers,  and  in  pursuance  of 


his  said  duties  a<%  such   mayor  as  aforesaid,  also  pre- 
sided at  a  certain  other  meeting  of  the  said  town 
council,  held  in  the  town  hall  of  tnj  said  borough,  to 
wit,-  at  Belfast  aforesaid,  in  the  County  of  Antrim,  for 
the  transiaction  of  ceitain  municipal  business  of  the 
said  borough;  and  that  one  John  Rea,  during  all  the 
time  aforesaid,  was  one  of  the  town  councillors  of  the 
said  borough  of  Belfast,  and  as  such  town  councillor, 
attended  the  said  respective  meetings  so  held  on  the 
said  13th  day  of  December,  in  the  year  of  our  Lord 
1862,  and  the  said  1st  day  of  January,  in  the  year  of 
our  Lord  1863:  and  that  at  the  said  last-mentioned 
meeting,  a  certain  resolution  was  duly  moved  and  se- 
conded, to  wit — "  That  Alexander  Crossett,  Samuel 
Glenn,  and  Robert  Brown  (who  had  for  several  years 
acted  as  collectors  of  police  and  borough  rates,  im- 
pose«l  by  the  town  council  of  the  said  borough  of 
Belfast),  should*  be,  and  they  are  hereby,  severally 
appointed  collectors  of  police  rate,  this  daj  made  by 
the  council,  and  of  the  arrears  of  all  former  rates,  and 
that  any,  or  either  of  them,  be,  and  they  are  hereby, 
anthorized  to  collect  and  receive  the  said  rates,  or  any 
part  thereof,  and  the  arrears  aforesaid;"  whereupon 
the  said  John  Rea,  then  and  there,  addressed  the  said 
town  council,  at  the  said  meeting,  with  reference  to 
the  said  resolution,  and,  in  so  doing,  introduced  certain 
statements  which  the  said  John  Lytle,  who  was  then 
presiding  as  chairman  in  execution  of  his  said  office  of 
mayor,  at  snch  meeting,  considered  to  be  of  an  impro- 
per and  irrelevant  character,  and  then  and  there  stated 
to  the  said  John  Rea  that  he,  the  said  John  Lytle, 
would  not  permit;  and  the  said  John  Lytle,  as  snch 
chairman,  then  and  there  informed  the  said  John  Rea 
that  if  he  (the  said  John  Rea,  persisted  in  pursuing 
the  line  of  argument  he  was  then  doing,  to  wit,  in  in- 
trodacing  said  statements,  he,  the  said  John  Lytle^ 
would  put  the  question  without  further  notice;  where- 
npon  the  said  John  Rea,  being  a  scandalous  and  ill- 
disposed  person,  and  wickedly  and  maliciously  intend- 
ing and  contriving  to  scandalize,  vilify,  degrade,  and 
bring  into  contempt  the  said  John  Lytle,  in  the  exe- 
cution of  his  office  as  such  mayor,  aa  aforesaid,  during 
the  said  last-mentioned  meeting,  so  held  at  the  place 
last  aforesaid,  and  the  time  last  aforesaid;  and  whilst 
the  said  John  Lytle,  as  such  mayor  as  aforesaid,  was 
duly,  and  in  execution  of  his  said  office,  presiding  over 
said  last  meeting,  wickedly  and  maliciously,  iu  the 
presence  and  hearing  of  divers  good  and  liege  subjects 
of  our  Lady  the  Queen,  and  burgesses  of  the  said  bo- 
rough, did  speak,  publish,  declare,  and  say  with  a  loud 
voice  to,  and  of  and  concerning  the  said  John  Lytle^ 
as  such  mayor  of  Belfast  as  aforesaid,  and  to  and  of 
and  concerning  the  said  John  Lytle,  in  the  execution 
of  said  office  of  mayor  as  aforesaid,  and  to  and  of  and 
concerning  the  said  John  Lytle  whilst  he  was  so  presid- 
ing over  such  meeting,  as  aforesaid,  amongst  others, 
the  several  false,  scandalous,  malicious,  and  defama- 
tory words  hereinafter  mentioned;   that  is  to  say, 
«'  I  *'  (meaning  the  said  John  Bea)  "  respectfully  say 
that  until  T'   (meaning  the  said  John  Rea)  «'ara 
dragged  out  of  this  room  by  your  officers  "  (meaning 
the  officers  of  the  said  John  Lytle,  as  such  mayor) 
«« at  your"  (meaning  the  said  John  Lytle's)  ''individual 
peril,  and  at  the  peril  of  those  whom,  and  yon  "  (mean- 
ing the  said  John  Lytle)  *'  will  not  put  this  resolution 
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until  I"  (meaning  the  s&id  John  Rea)  "  have  conclnded 
my  argament;  and  I  **  (meaning  the  said  John  Rea) 
'*  insist  apon  yon "  (meaning  the  said  John  Lytle) 
*' hearing  me "  (meaning  the  said  John  Rea)  ''ex- 
plaining the  law  of  conspiracy,  and   showing  that 
these  tax  collectors  ^'  (meaning  the  said  Alexander 
Crossett,  Samael  Glenn,  and  Robert  Brown)  "  are 
liable  to  conviction  immediately  on  trial,  and  are  not 
entitled  to  be  public  officors  of  Belfast ;  and  further- 
more, if  you  *'  (meaning  the  said  John  Lytle)  "  sup- 
press this  debate,  and  don't  hear  what  any  judge  in 
the  land  will  hear,  I "  (meaning  the  said  John  Rea) 
"  will,  beyond  all  question,  put  you  "  (meaning  the 
said  John  Lytle)  **  in  the  indictment  as  a  co-conspi- 
rator with  them.      That  is  my  "  (meaning  the  said 
John  Rea's)  '*  answer  to  your "  (meaning  the  said 
John  Lytle's)  assertion;  now  execute  your  "  (mean- 
ing the  said  John  Lytle's)  orders.   There  was  no  part 
of  my  "  (meaning  the  said  John  Rea's)  "  argument 
more  relevant;"   and  that  thereupon   a  discussion 
arose  and  took  place  at  said  meeting,  during  which 
one  William  Bell  then  and  there,  who  was  also  a 
town  councillor  of  said  borough  of  Belfast,  present  at 
said  meeting,  rose  to  speak;  whereupon  the  said  John 
Rea  interrupted  the  said  William  Bell  and  stated  that 
he,  the  said  William  Bell,  had  no  right  to  proceed ; 
and  thereupon  the  said  John  Lytle,  addressing  the 
said  John  Rea,  then  and  there,  stated  to  the  said  John 
Rea,  that  he,  the  said  John  Lytle,  was  the  jadge  of 
order  there,  meaning  at  said  meeting;  whereupon  the 
said  John  Rea  further  wickedly  and  maliciously  in- 
tending and  contriving  as  aforesaid,   wickedly   and 
maliciously,  in  the  presence  and  hearing  of  divers 
good  and  liege  subjects  of  our  Lady  the  Queen,  aud 
burgesses  of  the  said  borough,  to  wit,  at  the  time  and 
place  last  aforesaid,  did  speak,  publish,  declare  and 
say  in  a  loud  voice,  to  and  of  and  concerning  the  said 
John  Lytle.  as  such  mayor,  as  aforesaid,  and  to  and 
of  and  conoerning  the  said  John  Lytic  in  the  execution 
of  his  said  o£Sce  as  mayor,  and  to  and  of  aud  con- 
cerning the   said  John   Lytle,    whilst   he   was    so 
presiding    as    such   mayor,   over  said    meeting    as 
aforesaid,  the  further  false,  scandalous,  malicious,  aud 
defamatory  words  next  following,  that  Is  to  say — "  So 
long  as  you ''  (meaning  the  said  John  Lytle)  ''  are 
acting  bona  fide  in  the  execution  of  your"  (meaning 
the  said  John  Lytle's)  "  duty,  I "  (meaning  the  said 
John  Rea)  ''charge  you  "(meaning  the  said  John  Lytle) 
"  with  actingcorruptly  in  the  execution  of  your''  (mean- 
ing the  said  John  Lytle's)  *'  duty,  I ''  (meaning  the  said 
John  Rea)  "charge  yon"  (meaning  the  said  John  Lytle) 
*'  as  a  conspirator  with  Brown,  Glenn,  aud  Crossett," 
(meaning  the  said  Robert  Brown,  Samuel  Glenn,  and 
Alexander  Crossett)  *'  and  several  others,  in  packing 
the  burgess  roll,  and  I "  (meaning  the  said  John  Rea) 
^say   that   you"   (meaning  the   said  John   Lytle) 


And  that  the  said  John  Rea,  being  then  and  there  m- 
terrupted  in  his  observations,  further  wickedly  and 
maliciously  intending   and    contriving   as  aforesaid 
wickedly  and  maliciously,  in  the  presence  and  hearing 
of  divers  good  and  liege  subjects  of  our  Lady  the 
Queen  and  burgesses  of  the  said  borough,  to  wit,  at 
the  time  and  place  last  aforesaid,  did  speak,  publish, 
declare,  and  say  with  a  loud  voice,  to  and  of  aud  con- 
cerning the  said  John  Lytle,  aa  snch  mayor  as  afore- 
said, and  to  and  of  and  concerning  the  said  John 
Lytle  in  the  execution  of  his  said  office  of  mayor,  and 
to  and  of  and  concerning  the  said  John  Lytle  whilst 
he  was  so  presiding  over  said  meeting  as  aforesaid, 
the  further  false^  scandalous,  malicious,  and  defama- 
tory  words   next  following,   that  is  to  say — "I" 
(meaning  the  said  John  Rea)  "  was  interrupted  at 
the  most  legitimate  part,  at  a  part  which  the  Chief 
Justice — *'I"  (meaning  the  said   John  Rea)  "sit 
down,  because  I''  (meaning  the  said  John  Rea)  "have 
said  all  I "  (meaning  the  said  John  Rea)  "  had  to 
say;  and  when  yon  *'  (meaning  the  said  John  Lytle) 
*'  sit  down,  I "  (meaning  the  said  John  Rea)  "  will 
rise   again.      Why  don't  you ''  (meaning  the  uud 
John  Lytle)  "  execute  your ''  (meaning  the  said  John 
Lytle's)  "  orders  now,  when  I "  (meaning  the  said 
John  Rea)  "  charged  you ''  (meaning  the  said  John 
Lytle)  "  with  corruption — I "  (meaning  the  said  John 
Rea)  "am  in  order  now;"  and  that,  thereupon,  the 
said  John  Lytle,  as  such  chairman   as  aforesaid,  aod 
whilst  presiding  over  such  meeting  as  aforesaid,  stated, 
amongst  other  things,  that  he  would  proceed  to  put 
the  resolution,  whereupon,  afterwards,  one  other  mem- 
ber of  the  said  town  council,  that    is  to  say,  Charles 
Duffin,  a  town  councillor  of  said  borough,  objected  to 
the  resolution  being  put  until  the  said  charges  were 
proved  or   disproved.      Whereupon  the  said  John 
Lytle,  as  such  chairman,  replied  to  the  siud  Charles 
Duffin  that  he  might  vote  against  it,  and  that  there 
upon  the  said  John  Rea  fnrther  wickedly,  falsely,  and 
maliciously,  in  the  presence  and  hearing  of  divers 
good  and  liege  subjects  of  our  said  Lady  the  Queen, 
and  burgesses  of  the  said  borough,  to  wit,  at  the  time 
and  place  last  aforesaid,  did  speak,  publish,  declare, 
and  say,  with  a  loud  voice,  to,  and  of,  and  conceroiog 
the  said  John  Lytle,  as  such  mayor  as  aforesaid,  and 
to*  and  of,  and  concerning  him  in  the  execution  of  his 
said   office  as   mayor,   and   to,    and   o^  and  con- 
cciuing  the  siud  John  Lytle  whilst  he  was  so  presiding 
over  said  meeting,  the  further  false,  scandalous,  mali- 
cious, and  defamatory  words  next  followiug — thai  is 
to  say— "  I  "  (meaning  the  said  John  Rea)  *-objeet 
to  your  putting  it     I "  (meaning  the  said  John  Bea) 
"  charge  you  "  ^meaning  the  said  John  Lytle)  "  »«  * 
eft- conspirator  with  these  collectors"  (meaning  the 
said  Robert  Brown,  Alexander  Crossett,  and  Samnel 
Glenn);  "  and  1  (meaning  the  said  John  Rea)  **wul 


"would  never  have  been  town  councillor,  alderman,  or  ;  apply  to  the  Lord  Chancellor  to  deprive  you"  (mean 
mayor  of  Belfast,  if  the  burgess  roll  had  not  been  packed  ing  the  said  John  Lytle)  "  of  the  commissbn  of  the 
from  year  to  year.  Now  I'' (meaning  the  said  John  Rea)  <  peace,  audi"  (meaning  the  said  John  Rea)  "willpro- 
"  impeach  you  "  (meaning  the  said  John  Lytle)  "  with  ceed  against  you  "  (meaning  the  said  John  Lytle)  '*by 
a  breach  of  the  laws  of  the  land,  which  yon  "  (mean- !  criminal  information  in  the  Court  of  Queen^s  Bench, 
ing  the  said  John  Lytle)  "  are  bound  to  observe;  I"    I "  (meaning  the  swd  John  Rea)  "  will  indict  yon 


(meaning  the  said  John  Rea)  "  charge  you  "  (meaning 
the  said  John  Lytle)  "  as  a  conspirator,  with  degrad- 
ing your  "  (meaning  the  said  John  Lytle's)  "  office." 


(meaning  the  said  John  Lytle)  "at  the  next  assues 
for  yonr  gross  misconduct  at  the  last  meeting  of  the 
counciL      Again  I "  (meaning  the  said  John  Re*) 
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**  reqoire  joa ''  (metning  the  said  Jobn  Ljtie),  if  you 
mre  a  man,  to  drag  me  "  (meaning  the  said  John  Roa) 
**  from  the  room,  and  jnstify  yoar  "  (meaning  the  said 
John  Ljtle^s)  *'  conduct  before  a  JQ17."     And,  there- 
npoo,  the  said  John  Lytle,  having  proposed  the  said 
resolntion  to  said  town  council  so  assembled  for  their 
adoption,  the  said  John  Rea  then  and  there  further 
wickedly  and  maliciously  intending  and  contriving  as 
afbresttd,  wickedly  and  maliodsly,  in  the  presence  and 
bearing  of  divers  good  and  liege  subjects  of  our  Lady 
the  Queen  and  burgesses  of  the  said  borough,  did 
speak,  publish,  declare,  and  say  with  a  loud  voice  to 
and  of  and  concerning  the  said  John  Lytle,  as  such 
mayor,  and  to,  and*  of,  and  concerning  him  in  the  ex- 
ecotion  of  his  said  office  of  mayor;  and  to,  and  of, 
and  concerning  him,  whilst  he  was  so  presiding,  as 
aneb  mayor,  over  said  meeting  as  aforesaid,  to  wit,  at 
the  time  and  place  last  aforesaid,  the  false,  scandalous, 
malicions,  and  defamatory  words  hereinafter  stated — 
tliat  is  to  say,  '*  After  1  "  (meaning  the  said  John 
Bea)  ^*  charged  you  ^*  (meaning  the  said  John  Lytle) 
**  with  acting  corruptly  and  maliciously,  in  the  execu- 
tion of  your  office  (meaning  the  office  of  the  said  John 
Lytle,  as  mayor  of  the  borough  of  Belfast),  **  yon  ^ 
(meaning  the  said  John  Lytle)  *'  were  afraid  to  have 
me"  (meaning  the  s«d  John  Rea)  **  dragged  from  the 
room.      Hal    Hal    The  gallant  Mayor  of  Belfast  1 
Worthy  mayor  and  worthy  chief  magistrate;  you" 
(meaning  the  sud  John  Lytle)  **  were  afraid  of  a  jury 
£5,000  damages  and  costs;"  **you  "  (meaning  the 
said  Jobn  Lytle)  **  are  as  liable  as  if  you  had  dragged 
me  oat  of  the  room,  although  you  don*t  know  it  now," 
to  the  great  scandal,  degradation,  and  damage  of  the 
said  John  Lytle,  as  such  Mayor  of  Belfast,  and  of 
the  said  John  Lytle,  in  the  execntion  of  his  said 
Mayor  of  Belfast,  aforesaid,  and  to  the  degradation  of 
the  said  John  Lytle,  as  snch  mayor,  and  in  contempt 
of  oar  Lady  the  Queen  and  her  laws,  to  the  evil  ex- 
ample of  all  others  in  the  like  ca^e  offending,  and 
against  the  peace  of  our  Laily  the  Queen,  her  Crown 
and  dignity.     Counts  2  to  1 2  each  set  out  separate 
portions  of  the  same  word  ^.  The  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth  coiiot.>  were  for  the  same  words, 
•Uoging  them  to  have  been  uttered  with  intent  to 
provoke  the  prosecutor  to  a  oreach  of  the  peace.    The 
seventeenth  count  was  as  follows: — And  the  said  co- 
roner and  attorney  of  our  Lady  the  Queen,  who  pro- 
secutes as  aforesaid,  further  gives  the  Court  to  under- 
stand and  be  informed  that  the  said  John  Lytic,  here- 
tofore, to  wit,  on  the  1st  day  of  December,  in  the  year 
of  oar  Lord  1862,  and  from  thence  until  and  at  the 
time  of  the  publishing  by  the  said  John  Rea  of  the 
false,    scandalous,   malicious,   and    defamatory   libel 
hereinafter  mentioned  was,  and  still  is,  mayor  of  the 
borocgh  of  Belfast,  to  wit,  at  Belfast,  in  the  County 
of  Antrim ;  and  that  the  said  John  Lytle,  in  the  exe- 
cution of  the  daties  of  his  office,  as  such  mayor,  pre- 
ttded  as  such  mayor  at  a  certain  meeting  of  the  town 
ooaocil  of  the  said  borough,  which  meeting  was  duly 
held,  Co  wit,  at  the  town  hall  of  the  said  borough  for 
the  transaction  of  certain  municipal  business  of  the 
said  boroagh,  to  wit,  on  the  18th  day  of  December,  in 
the  year  of  oar  Lord   1862,  at  Belfast  aforesaid,  in 
the  Coanty  of  Antrim  aforesaid,  and  that  a  certain 
reaolation  was  duly  passed  at  said  meeting  that  the 


business  of  said  meeting  should  be  transacted  with 
closed  doors,  with  the  exception  of  the  press.  And 
the  said  coroner  and  attorney  of  our  Lady  the  Queen 
who  prosecutes  as  aforesaid,  further  gives  the  Court 
to  understand  and  be  informed,  that  the  said  John 
Rea  during  all  the  time  last  aforesaid  was  a  town 
conncillor  of  the  ssud  borough,  to  wit,  at  Belfast  afore- 
said, in  the  County  of  Antrim  afores.iid,  and  as  such 
town  councillor  attended  the  said  last-mentioned 
meeting  of  the  said  town  council,  held  as  afore^^aid  on 
the  said  13th  day  of  December;  and  that  one  Thomas 
Green  during  all  the  time  last  aforesaid  was  chief  con- 
stable of  the  municipal  police  of  the  said  borough  of 
Belfast,  to  wit,  at  Belfast  aforesaid,  in  the  County  of 
Antrim  aforesaid;  and  that  the  said  John  Roa,  con- 
triving, and  unlawfully,  wickedly,  and  maliciously  in- 
tending to  scandalize,  vilify,  and  prejudice  the  said 
John  Lytle  as  such  mayor,  and  to  deprive  him  of  his 
fame,  credit,  and  reputation,  and  to  degrade  and  scan- 
dalize him  in  his  said  office  of  mayor,  to  -wit,  on  the 
said  1st  day  of  January,  in  the  year  of  our  Lord, 
1863,  at  Belfast  aforesaid,  in  the  Coanty  of  Antrim 
aforesaid,  unlawfully,  wickedly,  and  maliciously  did 
write,  compose,  and  publish,  and  cause  and  procure  to 
be  written  and  published,  a  false,  scandalous,  defama- 
tory, and  malicious  libel,  of  and  concerning  the  said 
John  Lytle,  and  of  and  concerning  the  said  John 
Lytle  as  such  mayor,  and  of  and  concerning  the  said 
John  Lytle  in  the  execution  of  the  duties  of  his  office 
of  said  mayor,  and  which  lioel  was  according  to  the 
tenor  aud  effect  following,  that  is  to  say : — 

**  To  the  mayor,  aldermen,  and  burgesses  of  the 
borongh  of  Belfast. 

''  Sir— Take  notice  that  1  (meaning  the  said  John 
Rea)  hereby  require  your  instant  attention  to  the  no- 
tice served  on  Mr.  Thomas  Green  (meaning  thereby 
the  aforesaid  chief-constable),  at  the  hoar  of  elevea 
o'clock  last  night,  at  his  office,  in  the  police  office  of 
the  town  hall  (meaning  thereby  the  town  hall  of  the 
said  borough  of  Belfast) ;  and  take  further  notice  that, 
referring  you  thereby  to  the  original  in  his  (meaning 
the  said  Thomas  Greenes)  possesion,  I  append  a 
printed  copy  thereof  hereto  for  your  information:—- 

'««Town  Hall,  Belfast,  31st  Dec.  1862. 

'• '  To  Mr.  Thomas  Green,  Chief  Constable  of  the 
Municipal  Police. 

^*  *  The  mayor  (meaning  thereby  the  said  John  Ly- 
tle) proposed  that  t  he  business  should  be  transacted 
with  closed  doors  with  the  exception  of  the  Press — 
(Extracted  from  draft  minutes  of  Belfast  Town  Coun- 
cil meeting  of  13th  December,  1862.") 

•«  Sir — The  above  is  an  exact  copy  of  the  resolution 
passed  at  the  last  meeting  of  the  town  council  (mean- 
ing the  said  meeting  so  held  on  the  13th  Decemb^^ 
as  aforesaid.)  I  (meaning  the  said  John  Rea)  am 
clearly  of  opinion  that  it  was  passed  illegally,  and 
that  every  person  concerned  in  knowingly  procuring  it 
to  be  so  passed,  is  indictable  as  a  conspirator,  if  know- 
ledge can  be  traced  or  is  admitted  by  him.  In  any 
event,  the  resolution  can  have  no  reference  to  any 
meeting  of  the  council  except  that  one  at  which  it 
was  passed.  On  reference  to  standing  order  No.  I, 
and  the  antecedent  preamble  in  the  book  I  (meaning 
the  said  John  Rea)  have  already  delivered  you  (mean- 
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ing  the  said  Thomas  Green)  will  at  once  see  that  the 
right  of  the  burgesses  and  other  ratepayers  to  be  pre- 
sent at  the  town  couQcil  meetings,  cannot  be  disputed, 
and  that  they  cannot  in  any  way  be  legally  deprived 
of  such  right  until  the  resolution  of  the  town  council 
called  standing  order  No.  1,  is  legally  rescinded  in 
the  mode  required  by  the  municipal  law,  the  bye-laws, 
and  resolutions  of  the  town  council,  which,  when  le- 
gal, are  a  part  of  the  municipal  law  of  the  land.  The 
police  committee  having  twice  broken  up  without  the 
matter  referred  to  being  discossed,  obviously  because 
some  of  the  members  were  anxious  to  suppress  and 
avoid  dfscnssion,  even  after  evidence  was  submitted 
to  the  said  committee,  which  led  to  a  reasonable  pre- 
snmption  that  a  serious  breach  of  the  peace  may  take 
place  tomorrow,  between  the  burgesses  and  the  muni- 
cipal police,  in  the  event  of  the  said  police  being  again 
instigated  or  compelled  to  exclude  the  burgesses  from 
tke  town  hall  be  excluded  by  force,  or  threats,  or 
show  of  force,  I  (meaning  the  said  John  Rea)  think  it 
my  (meaning  his,  the  said  John  Rea's)  duty  as  a 
member  of  the  said  committee,  and  of  the  town  coun- 
cil, and  also  as  an  officer  of  the  Queen's  Courts,  and 
ft  well-disposed  subject  of  her  Majesty,  to  suggest 
everything  I  (meaning  the  said  John  Rea)  can  to  you, 
calculated  to  prevent  your  (meaning  the  said  Thomas 
Green)  **  being  involved  in  proceedings  for  which  others 
should  be  accountable,  and  also  to  prevent  any  breach 
of  the  peace  whatever.  I  (meaning  the  said  John 
Rea)  must  therefore  advise  yon  (meaning  the  said 
Thomas  Green) — 

«<  I  St-— Not  to  obey  any  orders  from  the  mayor 
(meaning  the  said  John  Lytle),  or  any  other  member 
of  the  town  conncil,  or  any  number  of  such  members, 
or  any  person  or  persons  whomsoever,  to  exclude  or 
threaten  to  exclude  any  bnrgesses  or  ratepayers  from 
the  town  hall,  between  the  hours  of  10  o^clock  in  the 
forenoon,  and  4  of  the  afternoon,  or  from  the  council 
chamber,  during  the  period  of  the  sitting  of  the  town 
council. 

**2nd.  In  the  event  of  your  (meaning  the  said 
Thomas  Green's)  receiving  such  orders;  respectfully 
to  require  that  the  same  shall  be  given  to  you  (mean- 
ing the  said  Thomas  Green)  in  writing,  and  if  that  be 
refused,  immediately  to  take  a  note  of  the  effect  of 
the  parol  orders,  and  send  a  copy  of  your  note  io 
such  a  manner,  that  yon  (meaning  the  said  Thomas 
Green)  can  afterwards  prove  service  thereof,  on  the 
person  or  persons  giving  you  (meaning  the  said 
Thomas  Green)  snch  orders,  and  that  they  may  not 
bo  able  to  dispute  your  accuracy  or  credibility  in  the 
event  of  your  (meaning  the  said  Thomas  Green)  be- 
ing examined  as  a  witness  in  a  Court  of  Justice  against 
them,  or  of  their  endeayouring  to  shift  the  responsibi- 
lity on  you,  by  pretending  that  any  serious  conse- 
quences resulted  from  your  exaggeration  or  misinter- 
pretation of  their  orders  to  yon. 

**  3rd.  To  lay  this  letter  and  book  of  bye-laws  and 
standing  orders  before  some  competent  solicitor,  and 
be  guided  by  such  advice  as  such  solicitor  may  give 
you  (meaning  the  said  Thomas  Green)  in  writing, 
drawing  his  attention,  while  requesting  his  advice,  to 
the  section  of  the  Municipal  Act,  requiring  three  clear 


days'  notice  to  be  given  to  every  member  of  the  town  ,  ceedings  relative  to  the  last  town  council  dbw    b 
coaneil»  before  any  proposition  whatever  can  be  dis-  •  (meaning  the  said  meeting  of  the  13th  of  Decemoe  > 


cussed  or  decided ;  also,  to  the  standing  orders  in  re- 
ference to  the  mode  of  rescinding  resolutions,  and  also 
to  the  fact  that  there  is  no  notice  on  the  summons  for 
the  town  council  meeting  for  Ist  January,  18H3,  or 
any  motion  for  the  purpose  of  excluding  the  bar- 
gesses  and  ratepayers  from  the  council  chamber,  or  of 
rescinding  snch  standing  order. 

*'  1  (meaning  the  said  John  Rea)  think  it  well  also 
to  inform  you  (meaning  the  said  Thomas  Green)  that 
I  (meaning  the  said  John  Rea)  have  felt  it  my  (mean- 
ing the  said  John  Rea's)  duty  to  advise  all  burgesses 
and  ratepayers,  that  they  (meaning  the  said  bnr- 
gesses and  rnte-payers  have  right  (each  foi  himself 
individually,  and  not  in  any  way  in  combination 
with  any  other  burgesses  or  rate- payers,  or  other  per- 
son or  persons  whomsoever)  to  nse  as  much  force  as 
may  be  necessary  to  gain  entrance  into  the  said  town 
hall  (meaning  the  townhall  of  the  said  borough  of  Bel- 
fast) and  the  offices  thereof,  if  they  have  business  in  any 
of  such  offices  between  the  hours  of  ten  o'clock  in  the 
morning  and  four  of  the  afternoon ;  and  also  to  nse 
as  much  force  as  may  be  necessary  to  gain  entrance 
into  the  council  chamber  while  the  town  oooneil 
(meaning  the  town  council  of  the  said  borough  of 
Belfast)  may  bo  sitting,  in  the  event  of  such  bnr- 
gesses and  ratepayers,  from  curiosity  or  any  other 
legitimate  motive  whatsoever,  being  inclined  to  avail 
themselves  of  their  privilege  of  being  present  while 
the  town  council  (meaning  the  town  coundl  of  the 
said  borough  of  Belfast)  is  voting  away  public  fnnds, 
and  ordering  the  imposition  of  rates,  or  otherwise,  in 
any  way  whatsoever,  disposing  of  public  business; 
you  (meaning  the  said  Thomas  Green)  "  will  be  good 
enough  to  understand  that  I  (meaning  the  said  John 
Rea)  *'  have  expressly  instructed  snch  burgesses  and 
rate- payers,  each  immediately  to  retire  to  his  residence, 
on  being  pushed  back,  no  matter  how  slightly  by  yon 
(meaning  the  said  Thomas  Green);  and  that  there 
will  therefore  be  no  necessity  whatever,  in  the  event 
of  any  collision,  such  as  1  (meaning  the  said  John 
Rea)  anticipate  for  you  (meaning  the  said  Thomas 
Green)  using  more  violence  than  will  be  sufficient  to 
give  each  burgess  and  rate  payers  a  right  of  action  for 
an  assanlt  as  against  all  persons  or  any  person  reqnir- 
ing  you  (meaning  the  said  Thomas  Green)  to  execute 
illegal  orders,  or  against  yourself  (meaning  the  said 
Thomas  Green)  or  altogether  at  the  discretion  of  the 
several  burgesses  and  ratepayers  aggrieved,  in  the 
event  of  any  misunderstanding  arising  between  such 
bnrgesses  and  ratepa>ers  and  the  municipal  police;  I 
(meaning  the  John  Rea)  undertake  if  you  (meaning 
the  said  Thomas  Green)  give  me  (meaning  the  said 
John  Rea)  notice  thereof  instantaneously  to  nse  my 
(meaning  the  said  John  Rea's)  utmost  inflaence  to 
promote  good  feeling,  to  prevent  any  excessive  vio- 
lence, or  any  language  which  might  lead  thereto,  or 
any  other  act  by  snch  burgesses  and  ratepayers,  be- 
yond what  is  necessary  to  put  the  law  in  motion. 

"  As  I  (meaning  the  said  John  Rea)  mean  to  bnng 
the  mayor  (meaning  the  said  John  Lytle)  and  several 
other  members  of  the  town  council  before  the  magis- 
trates to  answer  certain  charges  which  I  (meaning  t  e 
said  John  Rea)  shall  preler  in  reference  to  the  pro- 
ceedings relative  to  the  last  town  council  meeting 
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I  (meaniDg  the  said  John  Rea)  reqaire  70a  (meaning 
the  said  Thomas  Green)  forthwith  to  take  a  note  of 
eTeiything  joa  (moaning  the  said  Thomas  Green) 
can  now  recollect,  so  that,  if  possible,  no  material  fact 
may  escape  joar  (meaning  the  said  Thomas  Green's) 
memorj;  and  I  (meaning  the  said  John  Rea)  also  re- 
qaire 70a  (meaning  the  said  Thomas  Green)  not  on 
ukj  account  to  part  with  the  castod7  of  an7  docament 
70a  (meaning  the  said  Thomas  Green)  ma7  have  re- 
odved,  and  to  preserre  this  notice,  to  be  nsed  for  or 
against  70a  (meaning  the  said  Thomas  Green)  as  ma7 
be  necessar7  hereafler.  I  (meaning  the  said  John 
Rea)  have  a]read7  explained  to  7on  (meaning  the  said 
Thomas  Green)  at  length,  the  danger  to  7oarself 
(meaning  the  said  Thomas  Green)  of  obe7ing  illegal 
orders,  whether  in  writing  or  not ;  and  on  that  point  I 
(meaning  the  said  John  Rea)  ^*  consider  it  requisite, 
for  the  purpose  of  showing  the  great  necessit7  for  can- 
tion  on  7oar  (meaning  the  said  Thomas  Green's  part, 
8impl7  to  remind  7on  (meaning  the  said  Thomas 
GrAn)  that,  once  70a  execute  such  orders,  70a  (mean- 
ing the  said  Thomas  Green,  are  entirely  at  the  merc7 
of  the  part7  injured,  who  ma7  use  70U  (meaning  the 
said  Thomas  Green)  as  a  witness,  or  proceed  against 
7on  (meaning  the  said  Thomas  Green)  as  a  defendant, 
just  as  he  ma7  think  fit,  without  being  obliged  to 
give  an7  reason  for  so  doing;  while 70a  (meaning  the 
said  Thomas  Green)  would  not  be  able  to  recover  da- 
mages from  the  person  whose  llegal  orders  70u 
(meaning  the  said  Thomas  Green)  should  have  dis- 
legmrded  or  defied. 

"JOHN   REA,   toWM  OOUKCILLOB.'' 

*^  And  take  fnrther  notice  that,  in  the  event  of  an7 
of  the  municipal  police,  of  the  burgesses  and  ratepa7- 
ers,  or  any  other  inhabitant  of  Belfast,  being  killed  in 
an7  scofiie  arising  ont  of  an7  attempt  to  execute  the 
illegal  orders  which  were  carried  into  efiect  on  the 
13th  da7  of  December  last  (meaning  thereb7  the  or 
den  issued  for  the  exclusion  of  the  public  from  the 
meeting  of  the  council  on  the  13th  December,  in  pur- 
suance of  the  resolution  thereof  passed  as  aforesaid), 
I  (meaning  the  said  John  Rea)  will  nse  this  notice  to 
charge  sach  of  7on  as  absent  7onr8elve8  from  70ur 
doty  without  reasonable  and  sufficient  legal  cause, 
with  the  felon7  of  manslaughter. 

'*And  Uke  fnrther  notice,  that  as  regards  those 
whom,  with  the  ma7or  (meaning  the  said  John  Lytle) 
1  (meaning  the  said  John  Rea)  mean  to  have  returned 
for  trial  to  next  assices  for  the  con8pirac7  alleged 
(meaning  thereb7  alleged  b7  the  said  John  Rea)  to 
have  been  carried  ont  on  the  13th  da7  of  December 
last,  I  (meaning  the  said  John  Rea)  will,  if  the7 
(lueaoing  the  said  John  L7tle  and  those  membei-s  of 
the  said  town  council  who  supported  and  concurred  in 
the  said  resolution  so  proposed  at  the  said  meeting  of 
the  1 3th  da7  of  December)  again  conspure  illegall7  to 
exdade  the  burgesses  and  rato-pa7ers  from  the  town 
hail,  use  this  notice  to  charge  the  said  persons  accused 
(meaning  thereb7  the  said  John  L7tle  and  those 
members  of  the  said  town  council  who  supported  and 
concarred  in  the  said  resolution  so  passed  at  the  gaid 
meeting  of  the  18th  da7  of  December)  as  conspirators 
with  the  fe]on7  of  murder. 

"JOHN  REA,  Town  Oouncilloh. 
Dated  this  1st  da7  of  Januar7,  1863." 


Meaning  thereb7  that  the  said  John  L7tle  had  as 
such  ma7or,  and  while  acting  as  such  roa7or  and  con- 
trar7  to  hb  dnt7  as  such  roa7or,  improperl7,  iUegall7, 
and  knowingl7  conspired  with  certain  persons,  being 
toYn  councillors  of  the  borough  of  Belfast,  who  had 
been  present  at  the  said  meeting  of  the  said  1 3th  da7 
of  December,  and  concurred  in  the  said  resolution 
passed  thereat,  that  the  business  of  the  said  meeting 
should  be  transacteii  with  closed  doors,  and  that  the 
said  John  Lytle  had  thereb7  rendered  himself  liable  to 
be  indicted  criminall7,  therefore,  to  wit,  at  Belfast 
aforesaid,  to  the  great  damage,  scandal,  and  disgrace 
of  said  John  L7tle,  as  snch  Ma7or  of  Belfast,  and  of 
the  said  John  L7tle  in  the  execution  of  his  said  office 
of  Ma7or  of  Belfast,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  of 
our  Lad7  the  Queen,  her  crown,  and  dignit7. 

Counts  18  and  19  varied  the  charge  made  in  the 
17th  count.  The  jur7  found  the  traverser  guili7 
upon  all  the  counts  of  the  information,  and  further 
found  that  certain  special  pleas  put  in  b7  him  were 
not  true  in  substance  and  in  fact.  The  proWntor 
afterwards  b7  leave  of  the  A  ttorne7- General  entered  a 
fwUe  prosequi  on  the  13th,  14th,  15th,  and  i6th 
counts.  The  traveler  now  moved  in  arrest  of  judg- 
ment upon  the  rest  of  the  information.  The  reader 
is  referred  npon  the  case  geuerall7  to  The  Quern  v. 
Rea  (8  Ir.  Jur.  N.S.  382);  The  Queen  v.  Rea  (9  Ir. 
Jur.  N.S.  221);  and  iZea  v.  NagU  (9  Ir.  Jur.  N.S. 
81). 

Buttt  Q*C.  and  M^Mdhon  for  the  traverser,  argued 
that  as  to  the  slander  counts,  although  an  information 
would  lie  for  words  spoken  of  and  to  a  justice  of  the 
peace  in  the  execution  of  his  office,  the  same  rule  did 
not  appl7  to  the  case  of  the  ma7or  of  a  town,  pre- 
siding at  a  meeting  of  the  town-council,  held  for  or- 
dinar7  municipal  purposes.  As  to  the  libel  counts  the7 
contended  that,  notwithstanding  the  finding  of  the 
jur7,  it  was  open  to  the  Gonrt  to  arrest  the  judgment 
npon  them,  and  that  the  words  were  not  libellous. 

Brewster,  Q.G.,  Harrison,  Q.G.,  and  Bruce  for 
the  prosecutor,  argued  that  it  was  clear  that  an  infor- 
mation would  lie  in  the  case  of  a  justice  of  the  peace, 
that  the  ma7or  b7  virtue  of  his  office  was  a  justice, 
and  that  it  was  impossible  to  separate  that  branch  of 
his  character  from  his  position  as  President  of  the 
Town  council,  and  that  therefore,  the  connts  were 
good  and  judgment  should  not  be  arrested.  As  to 
the  libel  counu,  the7  contended  that  the  matter  pub- 
lished was  clearl7  libellous. 

The  authorities  referred  to  are  full7  noticed  in  the 
judgments  of  the  learned  judges. 

Cur.  adv.  vulL 

January  30.--Fitzqebald,  J. — Thb  case  came 
before  us  en  the  25th  Januaiy.  The  information  con- 
tained originall7  nineteen  counts,  and  to  these  there 
was  a  plea  of  not  gnilt7  pleaded,  and  also  special 
pleas.  There  was  a  verdict  against  the  defendant 
who  has  now  moved  to  arrest  the  judgment.  The 
first  twelve  counts  in  the  information  charged  the  de- 
fendant with  using  certain  slanderous  language  to  the 
prosecutor  who  was  Ma7or  of  Belfast,  in  order  to 
virif7  him  in  the  execution  of  his  office.  The  13th, 
1 4th,  1 5th,  and  l6th  counts  charged  the  use  of  the 
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same  iangaage,  with  intent  to  provoke  a  breach  of 
the  peace.  The  last  three  coants  are  for  a  malicious 
libel.  The  prosecutor  has  entered  a  nolle  prosequi  on 
the  13th,  14th,  l.nh,  and  16th  counts.  The  motion 
before  ns  is  to  arrest  the  judgment  on  the  first  twelve, 
and  the  last  three  counts.  The  defendant  submits  on 
the  last  three  that  although  the  jury  in  tho  exei*cise 
of  their  power  to  decide  both  upon  law  and  fact  have 
decided  that  the  publication  complained  of  is  a  malicious 
libel,  it  is  open  on  the  Statute  33  G.  3,  c.  43  (Ir.) 
to  the  Court  to  hold  that  it  b  not  libellous,  and  that 
we  should  not  give  judgment  upon  those  counts.  So 
far  the  defendant  is  right,  as  Fox's  Act  preserves  the 
right  to  arrest  judgment  just  in  the  same  manner  as 
before  the  Act  passed.  The  last  three  counts  are 
founded  on  the  same  publication,  and  it  is  not  neces- 
sary for  me  to  refer  to  it.  This  part  of  th^  case  was 
not  much  pressed  on  the  Court.  It  seems  to  me  that 
on  the  just  construction  of  the  language  it  was  a  libel 
on  the  prosecutor,  intended  to  bring  him  into  public 
dbcredit  for  forming  a  conspiracy,  and  on  the  happen- 
ing of  certain  events  the  traverser  says  that  the  pro- 
secutor and  others  would  become  guilty  of  the  felony 
of  murder.  My  opinion  is  that  judgment  should  be 
given  against  the  defendant,  anir  for  the  prosecutor, 
on  those  three  counts.  As  to  the  other  counts,  it  is 
only  necessary  to  state  the  first  of  them.  (His  Lord- 
ship then  read  the  first  count  of  the  information  and 
continued) : — I  would  call  attention  to  the  dates  which 
are  given,  as  they  afford  a  key  for  the  interpretation 
of  one  portion  of  the  libellous  matter,  and  with  the 
view  to  show  that  at  the  time  that  this  defamatory 
matter  was  uttered,  the  prosecutor  as  mayor  had  not 


mens*  roll ;  and  section  9  gives  an  appeal  from  him 
to  the  Court  of  Queen's  Bench.  Sections  45  &  46 
empower  him,  aided  by  assessors,  to  revise  the  list  of 
burgesses  and  settle  the  mode  of  proceeding  to  do  so. 
And  sections  49  &  50  regulate  the  mode  of  appealing 
from  the  decisions  of  the  Court  of  RevisioD.  The 
fiscal  business  of  the  borough  is  managed  by  the 
Town-council,  of  which  the  mayor  is  one.  Section 
82  enacts  that  all  acts  and  questions  to  be  done  and 
decided  by  the  Town-council  are  to  be  decided  by  the 
majoriiy  of  the  members  present  at  the  meetings  to 
be  held  in  pursuance  of  the  Act,  and  the  mayor  is  to 
preside  at  those  meetings.  At  these  meetings  every 
member  is  entitled  to  be  present  and  to  speak,  and 
take  a  part  in  the  deliberations;  eveiy  question  to  be 
settled  by  a  majority.  The  mayor  has  thus  three 
capacities.  He  is  ex-offido  a  justice  of  the  peace; 
he  is  also  a  judicial  officer  for  the  admission  of  free- 
men and  bnrgessers;  and  he  is  farther,  ch«rman  of 
the  council  at  meetings  for  ordinary  purposes.  It  was 
while  the  prosecutor  was  presiding  in  the  latter  (dtps- 
city  that  the  language  complained  of  was  addressed  to 
him,  in  the  course  of  a  debate  on  a  fiscal  matter.  The 
defendant's  counsel  contended  that  as  a  general  rale 
an  indictment  or  an  information  did  not  not  at  com- 
mon law  lie  for  defamatory  words,  unless  calculated 
to  provoke  a  breach  of  the  peace,  and  so  lud;  and 
that  though  there  were  certain  exceptions  on  gronnds 
of  pnblic  policy  this  case  did  not  come  within  them, 
and  that  there  was  no  precedent  for  an  information 
like  the  present.  The  prosecutor's  counsel  on  the 
other  hand  contended  tliat  the  case  was  governed  by 
decisions,  and  that  on  general  principles  to  threaten 


and  could  not  have  presided  at  any  court  for  the  re- 1  a  public  officer  of  such  a  position  wfadle  in  the  execa- 


vision  of  the  burgess  list.     I  should  observe  that  the 
resolution  spoken  of  was  one  relating  to  the  re-ap- 
pointment of  certain  tax-collectors,  and  that  it  was 
in  the  course  of  a  speech  which  Mr.  Rea  was  making, 
and  which  the  mayor  interrupted  as  containing  irrele- 
vant observations  (which  he  had  a  right  to  do),  that  the 
the  binguage  complained  of  was  uttered.  At  one  time  he 
accuses  the  mayor  with  being  in  a  conspiracy  with 
Croasett,  Glenn,  and  Brown.  He  says — *'So  long  as  you 
are  acting  bona  fide  in  the  execntion  of  your  duty  I 
charge  you  with  acting  corruptly  in  the  execution  of 
your  duty :  I  charge  you  as  a  conspirator  with  Brown, 
Glenn,  and  Crossett,  and  others  in  packing  the  hnrgess 
roll."     That  is  the  passage  to  which  I  alluded   when 
I  said  that  as  mayor  he  could  not  be  eoncerned  in  it. 
The  language  in  the  other  counts  is  similar,  though 
put  rather  differently,  aud  the  same  rule  must  apply 
to  alL     There  is  no  doubt  that  the  language  ia  very 
gross.     It  imputes  corruption,  but  so  far  as  it  does  so 
in  h'lA  conduct  as  mayor  we  cannot  see  what  the  cor- 
ruption is.     It  does  not  say  what  the  corruption  is; 
but  it  has  a  tendency  to  vilify  the   mayor  in  the 
borough.     It  is  important  to  say  that  the  mayor  was 
presiding  at  a  fiscal  meeting,  aud  it  was  not  when  he 
was  presiding  as  a  magistrate  that  the  language  was 
used.    The  duties  of  mayor  are  settled  by  the  Muni- 
cipal Corporations  Act,  3  &  4  Vict,  &  108.    Sec.  57 
provides  for  his  election.     Section  84  makes  him  ex- 
officio  a  justice  of  the  peace  for  the  borough,  and 
gives  him  precedence  in   the   borough.     Section  .8 
enables  him  to  admit  Freemen  and  revise  the  Free- 


tiou  of  his  duty,  was  a  grave  offence,  and  punuhabie 
by  indictment  or  information.      A  number  of  cases 
were  referred  to  of  informations  for  language  osed  to 
a  justice  of  the  peace.     It  seems  to  have  been  held 
from  an  early  period  that  an  indictment  lay  for  de- 
famatoi7  language  to  a  justice  of  the  peace,  addressed 
to  him  while  he  was  acting  in  the  execution  of  his 
duty.     It  was  urged  by  the  defendant  that  there  frere 
cases  of  inter uptions  of  public  justice,  and  therefore, 
not  applicable  here.     It  ia  to  be  borne  in  mind  that 
justices  of  the  peace  are  judges  of  record  appointed 
by  the  Queen  for  the  preservation  of  the  peace  and 
the  punishment  of  offenders  against  law.    A  jnstiee 
of  the  peace  as  such  is  at  common  law  protected  in 
the  execution  of  his  office,  and  if  he  is  insulted  in  the 
execution  of  his  duty  the  offender  may  be  imlicted  or 
perhaps  committed  for  contempt.     Having  regard  to 
these  considerations,  it  seems  to  me  that  the  defen- 
dant's contention  is  well-founded.     The  effect  of  the 
qases  as  to  justices  b  limited  also  by  further  cases, 
from  which  it  appears  that  an  indictment  cannot  be 
bad  for  language  spoken  of  a  justice  of  the  peace, 
but  not  to  him.  For  example— rA«  King  v.  Wrighlson 
and  The  King  v.  BurforcL     The  words  there  weie 
vilifying  a  justice,  but  not  in  his  business.  So,  The  King 
V.  Langley  (2  Salk.  698).     So,  The  Kifig  v.  Focock 
(2  Str.  1157);  and  King  v.  Wehije  (2  Campb.  142) 
where  Lord  Ellenborough  gives  his  opinion,  saying 
«'  the  words  not  being  spoken  toJ;he  justice,  I  think 
they    are    not    indictable."      The    juiy  found   for 
the  defendant  in  that  case.     Some  principles  were 
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arged  in  the  coarse  of  this  discossion,  which  as  they 
bear  oa  the  argnment  I  ought  ujt  to  pass  over  in 
silence.     It  was  suggested  that  an  information  may 
lie  for  «  charge  on   which  no  indictment  woald  lie. 
There  b  no  anthoritj  for  that  proposition ;  and  nnless 
I  am  ooeroed  by  authority  I  must  abide  by  the  com- 
mon-biw  doctrine  on  the  subject.    That  doctrine  b 
that  the  ancient  mode  of  proceeding  is  by  indict 
ment*  and  that  the  proceeding  by  information  is  an 
ionoratioD.     Next,  it  b  said  that  the  mayor  might 
as  major  have  committed  the  defendant  for  contempt. 
I  can  only  say  that  there  is  no  authority  for  this  sng^ 
gestion,  and  I  must  hold  the  notion  that  a  corporate 
officer  conld  commit  for  contempt  to  be  unfounded. 
Again:  it  was  siud  that  a  criminal  information  lies 
for  all  caaes  where  the  Court  would  commit  for  con- 
tempt.    The  proposition  is  too  large.     The  class  of 
misfeasances  coming  under  the  class  of  contempt  can 
only  be  reached  summarily,  aud  they  must  be  taken 
flagnnUe  delicto.     The  case  of  Hodges  v.  Humpkin 
(2  Bnlstr.  139)  was  pressed  on  us.     It  came  on  upon 
a  return  to  a  writ  of  habeas  corpus,  and  the  certifi- 
cate of  the  mayor  of  Liskerrett  for  cause  of  the  im- 
pfisonment  of  one  Hodges;  and  the  mayor  certified 
the  canse  to  be  quia  8€  male  geasity  and  for  using  of 
uidecent  speeches  to  him ;  and  that  in  his  hall  with  a 
spit  huvltumfecUy  el  oonaUts  est  eum  vulnerare.    The 
dkefendant  Hodges  was  discharged  by  the  Court.     It 
is  not  easy  to  make  the  case  intelligible ;  and  I  should 
rather  infer  from  some  of  the  observations  that  the 
mayor  was  a  jnstice  of  the  peace,  and  that  the  assault 
was  committed  and  the  language  nsed  against  him  in 
that  capacity.     Hanghton,  J.  is  represented  as  saying 
— **  the  mayor  is  conservator  pacta  of  eveiy  place, 
and  may  keep  the  peace  from  being  broken  as  against 
himaeif;''  that  is,  he  had  a  right  to  keep  the  peace  by 
committing  the  offender.     Croke,  J.  says — *'  This  re 
torn  Is  not  good,  but  altogether  uncertain  and  insnffl 
cient  here:  both  the  mayor  and  Hodges  ought  to  learn 
how  to  behave  themselves.     Here  the  speeches  n-^ed 
by  Hodges  are  very  nnseemly  speeches,  and  unfit  to 
be  nsed  by  him  to  anyone,  much  less  to  such  a  person 
as  the  mayor  was,  being  a  person  in  authority  and  an 
officer  of  the  king."     He  further  says — '^  For  one  to 
aay  that  the  mayor  is  a  liar,  this  is  punishable ;  for 
this  is  the  ready  way  to  bring  him  into  contempt,  and 
therefore  he  ought — and  that  deservedly — to  be  pun- 
ished for  this;"  bnt  he  adds,  **  but  the  manner  of  this 
punishment  ought  to  be  observed."     This  was  the 
passage  that  was  relied  on  as  being  of  importance. 
Bat  he  pnts  all  this  on  the  ground  that  the  mayor  is 
**  a  person  of  authority  and  an  officer  of  the  king." 
I  du  not  understand  that,  nnless  there  was  something 
in  the  patent  of  the  borough  which  i^  not  noticed  in 
the  case,  and  unless  he  was  a  justice  by  virtue  of  his 
office.     The   manner  of  the   punishment  to   which 
Cnike,  J.  calls  attention  to,  may  be  by  sureties  for 
good  behaviour.     It  may  be  observed  that  though 
Croke,  J.  took  such  a  part  m  the  decision,  it  is  not 
reported  in  Croke's  own  reports,  nor  is  it  in  any  of 
the  contemporaneous  reports;  and  Bnlstrode^s  reports 
have  that  which  detracts  from  their  authority,  that 
they  were  not  published  in  hb  lifefime.     Simmons 
v.  Sweety  m  Croke  Elia.  78,  was  also  referred  to. 
it  tt  said  there<^"  Yet  if  the  mayor  had  been  in  a 


public  place  of  justice,  and  he  had  called  him  by  such 
opprobions  words,  he  might  imprison  him."  I  can  in- 
terpret only  that  '*  public  place  of  justice"  as  mean- 
ing sitting  in  a  place  of  justice;  and  i  infer  that  the 
mayor  was  a  justice,  and  that  the  meaning  is — that 
if  opprobions  words  were  used  of  him  while  sitting  as 
a  magistrate,  he  might  have  committed  the  offender. 
King  v.  Langley  is  another  important  case.  The 
best  report  of  it  is  in  2nd  Lord  Raymond.  It  be- 
comes important  to  observe  it  on  account  of  the  lan- 
guage used  by  Lord  Holt.  The  defendant  there  was 
indicted  for  speaking  certain  words  of  the  mayor  of 
Salisbury.  The  language  was  very  indecent;  and 
from  the  report,  one  cannot  but  see  that  it  was  used 
not  merely  of  him,  but  to  him.  To  the  indictment 
there  was  a  demurrer.  Mr  Eyre,  for  the  prosecution 
in  that  case,  when  the  distinction  was  taken  between 
the  case  and  that  of  a  magistrate  in  court,  puts  it  as 
a  reason  for  maintaining  the  indictment  that  it  con- 
cerns the  public  to  maintain  the  hononr  of  magistrates. 
Magistrate,  of  course,  may  mean  mayor,  but  the  infe- 
rence which  I  deduce  from  the  case  is,  that  the  word 
meant  a  mayor  who  was  ex  officio,  or,  under  the  char- 
ter of  the  borough,  a  justice  of  the  peace.  Holt,  C.  J. 
says  **  the  mayor  had  done  well  if  he  had  bound  the 
defendant  to  his  good  behaviour."  I  do  not  see  how 
he  could  have  done  that  unless  he  was  a  justice,  or 
had  taken  him  to  a  justice.  Powell,  J.  expresses 
some  doubt.  He  says  in  his  observations — •*  What 
is  the  meaning  of  the  words,  in  a  commission  of  oi/er 
and  terminer  et  de  propalationibus  verborumf  "  Holt, 
C.J.  gives  the  true  answer — that  **  they  mean  words 
against  the  government,  or  which  amount  to  a  scat^ 
datum  magnatum.  But  this  is  an  extraordinary  thing 
to  indict  a  man  for  these  words."  Mr  Ward,  the 
connsel  for  the  traverser,  says  there  is  a  difference  be- 
tween an  officer  appointed  by  the  Queen  as  a  justice 
of  peace,  and  by  a  corporation.  Holt,  C.J.  says  *^  it 
does  not  appear  that  the  mayor  of  Sarum  is  a  man 
of  worship— that  he  is  a  justice  of  the  peace;  for 
though  he  be  mayor,  it  does  not  follow  that  he  is  a 
jnstice,  for  that  mnst  be  by  a  particular  grant  in  the 
charter"  It  is  finally  concluded  that  judgment  was 
given  that  the  indictment  shonld  be  quashed.  Holt, 
C.J.  says — **  I  am  not  satisfied  that  these  words  will 
support  an  indictment.  It  is  not  said  that  the  mayor 
is  a  jnstice  of  peace,  nor  that  he  was  in  the  execution 
of  his  office.  These  words  are  cause  to  bind  the  de- 
fendant to  his  good  behaviour.  If  the  defendant  had 
abused  him  in  writing,  that  would  have  been  indict- 
able, as  in  Somer*3  case  (I  8id.  270,  271 — 1  Lev. 
13i^),  for  that  is  a  libel,  and  the  mayor  might  also 
have  his  action.  A  man  was  indicted  for  saying  of 
an  alderman,  chat  whenever  he  put  on  his  gown  Satan 
entered  into  him ;  bnt  it  was  quashed,  as  not  being 
indictable.  See  1  Ventr.  16."  And  Powell,  J.  says, 
**  they  are  rude  words.  The  mayor  should  have  bound 
him  to  his  good  behaviour.''  That  case  is,  in  my 
judgment,  no  authority  for  the  prosecution.  In  T/ts 
King  v.  Qranfidd  (5  Mod.  203),  the  defendant  was 
indicted  at  the  sessions  held  for  the  borough  of  Hat- 
field for  speaking  these  words — **The  mayor  and  the 
Aldermen  of  Hatfield  are  a  pack  of  as  great  villains  as 
any  who  rob  on  the  highway,  and  we  will  take  away 
their  charter."     He  was  found  guilty  of  speaking  tlia 
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words,  and  there  was  a  motion  in  arrest  of  judgment. 
It  does  not  appear  what  was  done  in  5th  Mod.,  bnt 
the  motion  was  renewed  in  the  form  of  a  motion  to 
sabmit  to  a  small  fine,  and  is  reported  in  12  Mod.  98, 
where  the  Court  says — "  We  are  not  satisfied  that  the 
words  are  such  as  he  may  be  indicted  for;  for  what 
is  it  to  the  Government,  that  the  major,  &c.  are  a 
pack  of  rognes?  "  I  have  now  adverted  to  the  cases 
which  were  most  relied  on,  and,  in  my  judgment,  none 
of  them  afibrd  an  anthority  to  support  the  informa 
tion.  There  is  much  to  be  found  in  them  to  support 
the  defendant.  My  brother  O'Brien  has  referred  to 
two  cases:  one  is  a  case  of  Regina  v.  Rogers  (2  Lord 
Raym.  777)*  In  that  case  there  was  an  information 
in  the  mayor^s  court  in  London  against  the  defendant 
for  having  made  an  assault  upon  Sir  Robert  Jefferyes, 
one  of  the  aldermen  of  the  city,  while  be  was  pre- 
0iding  at  a  wardmote,  and  for  having  on  the  same  oc- 
casion used  opprobrious  language  towards  him.  The 
information  was  moved  into  the  Queen's  Bench  by  cer- 
tiorari, and  on  the  return  a  custom  to  proceed  by 
information  in  the  Mayor's  court  was  set  out.  As 
to  the  assault,  the  Court  declaimed  they  would  grant 
a  procedendo,  but  as  to  the  opprobrious  language, 
Holt,  C.  J.  said — **  That  since  no  information  or 
indictment  will  lie  for  these  words  at  common 
law,  it  was  a  great  question  whether  a  custom 
to  proceed  in  another  manner  than  the  common 
law  would  allow  for  words  would  be  good;  for  the 
common  law  has  provided  a  proper  method  for  pun- 
ishment of  scandalous  words,  viz.  bindmg  to  the  good 
behaviour,  such  words  being  a  breach  of  the  peace. ** 
The  other  case  is  The  Queen  v.  Nunt  (Gilb.  36).  It 
is  worthy  of  attention,  as  showing  the  grounds  on 
which  an  indictment  lies  for  defamatory  words  spoken 
of  a  justice  of  the  peace  in  the  execution  of  his 
duty;  and  the  words  are,  that  it  is  a  vilifying  of  the 
authority  of  the  king's  commission,  and  so  a  crime. 
The  King  v.  2>ar6y  (Carth.  14)  is  to  the  same  effect. 
There  it  was  held  that  an  information  would  lie  for 
words  against  a  magistrate,  as  being  words  reflecting 
on  the  public  government.  There  U  a  class  of  cases 
very  numerous,  cases  in  which  members  of  municipal 
corporations  have  been  deprived  of  their  office  for  mis- 
conduct contrary  to  their  duties  as  officers  of  the  bo- 
rough ;  but  I  am  not  aware  that  the  use  of  language 
to  the  head  of  the  corporation  was  a  cause  of  depriva- 
tion. If  there  is  such  a  case  it  has  not  been  cited. 
From  all  this  I  am  led  to  deduce,  first,  that  an  in- 
dictment or  information  cannot  be  for  defamatory  words 
merely,  unless  they  are  such  as  would  lead  to  a  breach 
of  the  peace;  secondly,  that  an  indictment  or  infor- 
mation lies  for  such  words  spoken  to  a  justice  of  the 
peace  in  the  execution  of  his  office;  thirdly,  that 
words  spoken  of,  bnt  not  to,  a  justice  of  the  peace  are 
not  the  subject  of  an  indictment  or  information; 
fourthly,  that  none  of  the  authorities  before  us  sup- 
port the  information.  The  case  comes,  then,  before 
the  Court  as  one  not  supported  by  authority  or  prece- 
dent* The  argument  becomes  more  forcible  when  we 
consider  the  great  number  of  oar  corporations,  and 
that  from  their  popular  nature  instances  of  such  lan- 
guage most  have  been  of  frequent  occnrrence.  It  was 
suggested  that  if  a  precedent  was  wanting  we  should 
make  one.     Hawkins  in  his  treatise  on  the  Pleas  of 


the  Crown,  vol  2,  p.  7,  treating  of  ibe  Court  of 
Queen's  Bench,  says  if  it  meets  with  an  offence  con- 
trary to  the  first  principles  of  common  justice,  and  of 
dangerous  consequence  to  the  public  if  not  restrained, 
the  Conr£  wi'l  adopt  such  a  punifthment  to  it  as  SDit- 
able  to  the  heniousness  of  it;  and  that  it  has  jarisdic- 
tion  over  all  mi^emeanonra  of  a  public  nature  tending 
to  a  breach  of  the  peace,  or  to  the  oppression  of  the 
subject,  or  to  the  raising  offaction,  controversy,  or  de- 
bate, or  to  any  manner  of  misgovemment  The  doctrine 
of  Hawkins  would  be,  to  use  his  own  words,  of  dan- 
gerous consequence  if  not  restrained  within  limits; 
and  if  it  is  to  be  taken  as  asserting  for  the  Court  a 
power  to  add  to  the  category  of  crimes  because  it  con- 
siders an  offence  to  be  contrary  to  the  first  principles 
of  common  justice,  and  of  dangeroos  consequence  to 
the  public  if  not  restrained,  I  would  be  disposed  to 
disclaim  such  a  power  as  dangerous  and  unconstita- 
tional,  and  there  is  nothing  in  the  present  case  to 
make  us  do  it.     In  Baggie  case  (1 1  Rep.  93  b),  it  is 
said  that  to  the  Court  of  King's  Bench  **  belongs 
authority  not  only  to  correct  errors  in  judicial  pro- 
ceedings, but  other  errors  and  misdemeanors  extra- 
judicial tending  to  the  breach  of  the  peace  or  oppres- 
sion of  the  subjects,  or  to  the  raising  of  faction,  con- 
troversy, debate,  or  to  any  manner  of  misgovemment, 
so  that  no  wrong  or  injury^  either  public  or  private, 
can  be  done,  but  that  it  shall  be  (here)  reformed  and 
ponbbed  by  due  coarse  of  law."     But  it  is  said  that 
this  goes  far  beyond  the  point  of  controversy  in  the 
case,  for  in  a  note  at  p.  98  (a)  are  given  some  obser- 
vations of  Lord  EUesmere,  who  says^*'  The  point  in 
question  only  was,  what  cause  was  sufficient  for  a 
corporation  to  remove  a  burgess  from  his  place;  be 
digresseth  from  his  matter  and  saith  it  was  resolved   • 
that  to  the  court  of  King's  Bench  belongeth  authority 
not  only  to  correct  errors  iu  jndicial  proceedings,  bat 
other  errors  and  misdemeanors  extra-judicial  tending 
to  the  breach  of  the  peace  or  oppression  of  the  sob- 
jects,  or  to  the  raising  of  factiona,  controversies,  de- 
bates, or  to  any  manner  of  misgovemment,  so  that  no 
wrong  or  injury,  either  public  or  private,  can  be  done, 
but  that  this  shall  be  reformed  or  punished  bj  dae 
course  of  law.     Herein  (giving  excess  of  authority  to 
King's  Bench)  he  hath  as  much  as  insinuated  that 
this  Court  is  all  sufficient  in  itoelf  to  manage  the 
state;  for  if  the  King's  Bench  may  reform  any  man- 
ner of  misgovemment  (as  the  words  are)  it  seemeth 
that  there  is  little  or  no  nse  either  of  the  King's  royal 
care  and  authority  exercised  in  his  person  and  by  his 
proclamations,  ordinances,  and  immediate  directions, 
nor  of  the  council- table,  which,  under  the  king,  is  the 
chief    watch  tower  for  all   points   of  governmeut. 
Those  are  the  observations  of  a  very  great  jodge,  and 
according  to  the  light  of  his  age,  a  very  giiat  consti- 
tutional judge,  and  which  is  subject  to  the  observation 
that  it  was  produced  by  the  controversy  going  on  be- 
tween the  Queen's  Bench  and  the  Court  of  Gbancei^f 
which  is  matter  of  history.     The  conclusion  to  which 
I  have  arrived  is— that  on  the  first  twelve  counU 
judgment  should  be  arrested.     I  anDonnce  that  with 
great  hesitation.     The  consequence  of  holding  this  m- 
formation  to  be  sustainable  for  defamatoiy  or  oppro- 
brious langnage  spoken  of  a  mayor  or  chief  officer 
would  appear  to  me  of  great  consequence  to  the  pob- 
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lie    First,  il  wonld  necessarily  extend  to  all  manici- 
pal  officers,  for  I  cannot   distingnish   between   the 
major  of  «  boroogbt  sach  as  Belfast,  and  the  head  of 
the  homblest  corporation  in  the  land ;  and  therefore 
it  wonld  necessarily  involve  the  application   of  the 
same  doctrine  to  language  nsed  to  a  chairman  of  town 
commissioners.     Under  an  Act  recently  passed  every 
town  is  entitled  to  have  a  quasi  incorporation.     It 
becomes  then  a  qucui  corporate  body.     Town  com- 
missiontfB  are  elected,  and  there  is  a  chairman  of  the 
town  oommissioners,  and  he  may  be,  and  frequently 
IS  a  justice  of  the  peace  in  the  town ;  so  that  every 
pnndple  wh:ch  wonld  make  this  information  maintain- 
able for  words  spoken  of  the  chief  magistrate  of  a 
city,  wonld  apply  to  the  chairman  of  town  commis 
sioners.     It  was  farther  pointed  ont  that  it  wonld  be 
equally  applicable  if  any  of  the  aldermen  had  presided 
in  the  absence  of  the  mayor.     Farther:  how  can  yoa 
stop  short  at  the  head  in  corporate  bodies  and  not  go 
further,  and  hold  that  words  spoken  of  any  person  in 
office,  snch  as  a  chairman  of  a  board  of  guardians,  or 
some  similar  officer,  shonld  not  be  the  subject  ctf*  in- 
dictment or  information.     I  should  be  unwilling  to 
come  to  the  conclusion  that  such  words  were  the  sab 
ject  of  an  indictment,  so  that  we  shonld  interfere  with 
the  freedom  of  speech  which  in  reference  to  sach  bo- 
dies is  essential.     Of  course  in  protecting  freedom  of 
speech  we  do  not  intend  to  protect  the  abuse  of  it. 
Bot  see  the  consequences  of  holding  an  information 
such  as  this  to  lie.     The  chief  officer  can  shut  h'ls  ad- 
▼eraary'B  month  even  though  the  language  used  may 
be  justifiable.     He  cannot  plead  the  truth  of  the  lan- 
guage, for  though  the  pleas  put  in  in  this  case  allege 
that  the  bmguage  was  true,  yet  I  cannot  doubt  that  if 
there  was  a  demurrer  to  these  pleas  the  Court  would 
have  come  to  the  conclusion  that  they  were  not  main- 
tainableu    Snch  are  the  consequences  which  must  ensue 
from  our  deduon.     But,  on  the  other  hand,  let  us  see 
if  in  determining  that  this  indictment  was  not  main- 
tainable, any  evil  consequences  wonld  flow  from  it. 
The  presiding  officer  is  undoubtedly  clothed  with  cer- 
tain powers;  he  may  preserve  the  peace,  and  he  may 
exdnde  any  person  who  is  disturbing  the  meeting.     I 
haTe  no  doubt  of  that.     If  he  is  himself  a  justice  of 
the  peace  he  may  have  him  bound  in  sureties  or  com- 
mit him  in  default;  or  if  not  a  ju^itice  himself,  he  may 
take  him  before  one  and  make  the  matter  a  subject  of 
bail.     My  conclusion  is — though  I  state  it  with  hesi- 
tation and  doubt  as  to  the  correctness  of  my  conclu- 
sion— ^that  the  indictment  does  not  lie;  and  i  can 
only  rejoice,  that  from  the  spirit  shown  in  this  case,  I 
can  entertain  no  doubt  but  that  an  opportunity  will  be 
affi>rded  of  having  the  question  determined  by  the 
highest  court  on  writ  of  error.    There  is  no  inconsis- 
tency in  our  granting  an  order  for  words  which  we  now 
conceive  not  to  be  the  subject  of  an  information. 
Some  doubt  there  was  originally  as  to  whether  the 
order  could  be  made.     I  expected  a  discussion  on  the 
sabject;  the  other  members  of  the  court  also  expected 
a  discosaion.     My  recollection  is,  that  the  defendant 
appeared  in  person  and  said  that  it  was  not  his  inten- 
tion to  show  cause,  but  challenged  an  opportunity  of 
showing  what  his  conduct  had  been;  and  so  the  order 
was  nude  absolute.     On  these  grounds  I  think  judg- 
Bsat  should  be  arrested  on  these  counts. 


Hayes,  J. — As  to  the  last  three  counts  thj>re  is  no 
diffisrence  of  opinion  among  us.  We  all  think  that 
they  disclose  matter  of  Information.  With  respect  to 
the  first  twelve  counts  the  objection  is — that  they  do 
not  show  on  the  face  of  them  any  offence  known  to 
the  law,  and  therefore  that  this  Court  has  not  a  right 
to  allow  an  information.  I  do  not  accept  this  as  a 
correct  statement  of  the  law.  Hawkins  says  as  to 
the  power  of  the  Court,  that  this  Court  of  Queen's 
Bench  is  entrusted  with  the  highest  jurisdiction  over 
all  misdemeaoors  teoding  to  a  breach  of  the  peace  or 
oppression  of  the  sabject.  So  that  whatever  crime  is 
manifestly  against  the  public  good,  it  comes  within 
the  cognizance  of  this  Court ;  and  in  that  I  do  not  under- 
stand the  writer  as  erecting  an  authority  to  make  new 
crime,  but  merely  to  expound  what  should  be  crime. 
And  he  goes  on  to  say — '*  Neither  is  it  necessary  in 
a  prosecution  of  any  such  offence  in  this  Court  to 
show  a  precedent  of  the  like  crime  formerly  punished 
here  agreeing  with  the  present  in  all  its  circumstances; 
for  this  Coart  being  the  custos  morum  of  all  the  sub- 
jects of  the  realm,  whenever  it  meets  with  an  offence 
contrary  to  the  fii-st  principles  of  common  justice,  and 
of  dangerous  consequence  to  the  public,  if  not  re- 
strained, will  adapt  such  a  punishment  to  it  as  suit- 
able to  the  heinonsness  of  it."  This  Couit,  then, 
having  the  power  to  punish  offences  of  this  character, 
is  there  anything  in  the  mode  of  proceeding  by  crimi- 
nal information  which  renders  it  inapplicable  in  the 
present  case?  I  am  inclined  to  take  the  authority  of 
Hawkins,  who  says — *'  It  hath  been  holden  that  the 
king  shall  put  no  one  to  answer  for  a  wrong  done 
principally  to  another  without  an  indictment  or  pre- 
sentment, but  that  he  may  do  it  for  a  wrong  done 
principally  to  himself.  But  I  do  not  find  this  distinc- 
tion confirmed  by  experience,  foif  it  is  every  day's 
practice  agreeable  to  numberless  precedents  to  proceed 
by  way  of  information,  either  in  the  name  of  the  At- 
torney-General or  of  the  Master  of  the  Crown  Office 
for  offences  of  the  former  kind ;  as  for  batteries,*.  •  . 
libels,  seditious  words,  ,  .  .  and  in  general  any  other 
ofiences  against  the  public  good,  or  against  the  first 
and  obvious  principles  of  justice  and  common  honesty." 
The  mayor  of  a  borough  is  the  head  of  the  corpora- 
tion, and  by  section  84  of  the  Municipal  Corporations 
Act  is  a  justice  of  the  peace.  It  is  his  duty  to  reside 
within  the  borough,  and  he  is  the  person  appointed  to 
preside  at  meetings  of  the  town  council ;  and  if  be  is 
not  present,  some  other  member  is  to  preside.  It  is 
his  duty  to  preserve  order  and  have  the  bu:iines<>  of 
the  council  transacted  with  decorum.  For  all  these 
purposes  it  is  highly  important  to  the  public  not  only 
that  the  office  itself,  but  also  the  individual  elected  to 
fill  that  office,  shonld  be  respected.  If  his  authority 
be  recklessly  gainsaid  it  is  manifest  that  the  public  in- 
terests of  the  municipalty  must  suffer;  that  the  affairs 
of  the  borough  must  go  to  neglect  and  ruin.  If  such 
be  the  consequence  it  seems  to  me  that  this  Court 
would  ill  discharge  its  duty  as  custos  morum  if  it  re- 
fused to  give  protection  to  the  officer  to  whom  the 
Legislature  has  given  snch  duties.  It  has  been  argued 
that  the  protection  here  sought  ought  only  to  be  given 
to  justices  who  have  been  insulted  in  the  discharge  of 
their  duty.  No  doubt,  many  cases  have  been  cited 
in  which  that  protection  has  been  given,  and  that  is 
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done  oat  of  the  great  regard  which  the  Court  hae  for 
the  due  administration  of  justice;  but  that  does  not 
embrace  all  the  objects  of  the  Court's  protection.  In 
the  present  case  the  mayor  is  a  justice;  but  I  do  not 
rest  on  that  I  thinlL  any  other  member  of  the  town- 
council,  though  not  a  justice,  would  be  entitled  equally 
to  protection,  that  being  for  the  sake  of  the  public  for 
whoae  benefit  the  office  exists.  In  either  case  the  in- 
jury to  the  public  is  the  same.  I  am  therefore  of 
opinion  that  the  motion  in  an'est  of  judgment  ought 
t)  fail. 

O'Bkibn,  J. — As  to  the  last  three  counts  I  concur 
that  they  are  sustainable.  The  libel  complained  of  in 
them  charges  Mr  Lytle  with  a  conspiracy.  No  mat- 
ter whether  the  resolution  was  legal  or  not,  the  publi- 
cation charged  him  with  having  by  illegal  means  in- 
terfered to  procure  it  That  clearly  comes  within 
the  definition  of  a  conspiracy,  and  therefore  the  docu- 
ment is  libellous;  and  being  punishable  by  indictment, 
is  sufficient  to  sustain  counts  on  a  criminal  informa- 
tion. But  as  to  the  first  twelve  counts  the  question 
is  difierent  The  case  has  been  argued  entirely  on 
the  first  count  The  only  difierence  between  it  and 
the  others  is,  that  the  first  count  recites  altogether 
the  whole  of  the  proceedhigs  at  the  meeting  referred 
to,  and  that  the  others  subdivide  them.  The  language 
used  by  the  traverser  can  only  be  characteiised  as 
gross  and  unwarrantable.  It  is  very  abus've  in  it^^ 
terms,  and  makes  charges  of  corruption  against  the 
prosecutor  in  the  office  of  mayor.  Bat  still,  though 
reprehensible  and  groundless,  and  though  if  made  the 
subject  of  a  civil  action,  they  might  have  been  made 
the  ground  of  solid  and  substantial  damages,  the  ques- 
tion for  us  is — whether  such  language  used  on  the 
occasion  that  it  was,  ami  with  the  object  and  intents 
that  are  charged  id^he  counts,  is  the  subject  of  crimi- 
nal proceedings  by  information  or  indictment  I  am 
strongly  impressed  with  the  opinion,  as  a  rule,  that 
ft  crimmal  information  will  not  lie  for  an  oflfence  which 
is  not  indictable.  In  the  chapter  of  Hawkins  upon 
criminal  information,  he  not  only  does  not  say  that 
the  criminal  information  will  lie  for  offences  not  in- 
dictable, but  he  states  that  there  is  no  difference  be- 
tween the  two  but  the  form  of  procedure;  that  this 
Court  standing  in  the  place  of  a  gi-and  jury,  dispensed 
with  the  preliminary  inquiry;  but  there  u  nothing  in 
Hawkins  to  support  the  doctrine,  and  I  should  view  with 
apprehension  the  doctrine,  that  it  would  lie  for  an  of- 
fence not  the  subject  of  an  indictment.  In  the  books 
of  practice,  as  in  Archbold,  it  is  said  thai  an  informa- 
tion will  only  lie  for  such  offences  as  are  matters  of 
indictment,  though  there  are  crimes  the  matter  of  in- 
dictment which  are  not  matter  of  information.  The  case 
was  argued  with  great  research  and  ability.  The  general 
rule  is — that  slanderous  words,  however  defamatory, 
are  not  per  ae  the  subject  of  criminal  procedure  unless 
they  are  words  of  seditions  and  blasphemous  charac- 
ter, or  tending  to  provoke  a  breach  of  the  peace.  So 
words  spoken  of  and  to  a  magistrate  while  sitting  in. 
the  discharge  of  his  duty  are  the  matter  of  indict- 
ment; and  we  have  now  to  consider  whether  we  are 
authoinscd  to  bring  within  the  exception  the  case  of  a 
mayor  presiding  as  such.  Now,  as  mayor  of  Belfast 
Mr  Lytle  was  also  a  magistrate;  but  it  not  only  does 
not  appear,  but  it  was  not  suggested  in  the  argument, 


that  on  the  day  of  the  meeting  at  which  the  language 
complained  of  was  used,  Mr  Lytle  was  performing 
any  function  of  a  magistrate.  The  information  states 
that  having  been  elected  as  mayor,  he  presided  at  two 
meetings  on  the  13th  December  and  1st  Jaonary  as 
mayor,  they  being  held  for  the  transaction  of  municipal 
business,  and  one  of  the  matters  of  business  being  a 
resolution  for  the  appointment  of  certain  persons  as 
collectors  of  police  rate.  Now,  the  prosecutor's  coun- 
sel contended  that  these  words,  though  spoken  to  him 
not  as  a  magistrate,  are  subject  to  the  same  rule  that 
I  have  stated  as  to  words  spoken  of  a  justice  of  the 
peace.  We  have  been  referred  to  several  cases.  I 
believe,  with  the  exception  of  one  or  two,  that  search 
could  not  afford  any  other  authorities.  In  foar  of 
them— .n«  King  v.  Burjord  (Ist  Vent  16),  The 
King  v.  Darby^  The  King  v.  Wrigktson,  and  The 
King  v.  Revel — ^the  words  were  spoken  of  a  magistrate, 
and  not  of  a  mayor.  There  appears  to  have  been 
some  conflict  as  to  whether  words  spoken  of  a  magis- 
trate were  or  were  not  indictable.  We  may  consider 
that  as  settled  by  The  King  v.  Darby.  We  may  also 
take  it  as  settled  that  unless  the  words  are  spoi[eQ 
not  merely  of  but  to  him,  the  rule  will  not  hold.  Nov 
in  one  of  those  cases.  The  King  v.  Wrightson,  Holt, 
G.J.  makes  this  remark — **  To  say  a  justice  is  a  fool, 
or  an  ass,  or  a  coxcomb,  or  a  blockhead,  or  a  beetle- 
head,  is  not  indictable.''  There  are  other  cases  in 
which  the  words  were  spoken  not  of  bat  to  him.  So 
the  several  cases  cited  by  my  brother  Fitzgerald  of 
Simmons  v.  Sweety  and  Hodges  v.  HumpJtin,  As  to  Sim- 
mons V.  Sweet,  it  appears  to  be  clear  that  the  observa- 
tions relied  on  by  the  prosecator's  counsel  refer  to 
cases  of  a  mayor  acting  as  a  magbtrate,  and  that  re- 
fers to  the  power  of  commitment.  Now,  with  regard 
to  that  power,  Mr.  Brewster  pressed  that  where  ooder 
the  power  of  commitment  any  offence  renden^d  a 
party  liable  to  be  committed,  it  was  therefore  the  sub- 
ject-matter of  indictment  1  think  no  such  propo- 
sition can  be  maintained ;  and  we  fiud  in  The  King 
y.  Rogers  (2  Ld.  Ray.  777),  that  Lord  Holt  repudiates 
that  doctrine,  and  decides  stating  that  this  is  not  so. 
It  therefore  cannot  be  maintained  that  supposing  the 
mayor  to  have  the  power  of  commiuiog,  it  follows 
from  that  that  the  misconduct  was  such  as  wonld  ren- 
der the  pai-ty  indictable.  The  power  to  commit  is 
doubtful  if  he  was  not  a  magistrate.  He  might  sum- 
mon him  before  a  magistrate  and  require  him  to  find 
sureties,  but  1  think  there  wonld  be  some  difficoUj  in 
framing  a  warrant  of  committal  which  wonld  stand 
for  a  moment  in  an  action  of  false  imprisonment.  In 
The  King  v.  Baker  (2  Keble  694,  s.  c.  1  Mod.  35) 
the  indictment  was  for  saying  that  **  whenever  a  bur- 
gess of  Hull  comes  to  put  on  his  gown  Satan  enters 
into  him.''  There  was  a  defect  in  the  frame  of 
the  indictment  which  was  quashed.  Keelmg,  J.  is  re- 
presented to  have  thrown  out  that  the  words  were  in- 
dictable, because  they  were  a  scandal  to  the  govern- 
ment. If  so,  that  is  directly  in  the  teeth  of  subsequent 
cases.  As  in  the  case  of  The  Corporation  of  SaHi- 
hury^  where  the  decision  was,  that  the  indictment 
could  not  be  sustained.  But  much  reliance  was  placed 
on  the  observations  of  Holt,  C.  J.  and  others  in  the 
progress  of  the  argument  That  case  is  reported  in 
2nd  Lord  Raymond,  p.  1029;  but  readiog  the  ob- 
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aaratioiiB  earefally,  and  comparing  them  with  the 
ftets,  I  think  it  is  clear  that  none  of  the  judges  in- 
tended to  lay  down  the  rnle  that  words  spoken  of  a 
major  in  the  execution  of  his  duty  would  be  indict- 
able, and  that  the  words,  *'  execution  of  the  office  " 
refer  to  the  case  of  his  being  also  a  magistrate. 
Otherwise  it  would  be  unnecessuy  to  take  the  distino- 
tjon  taken  in  that  case  between  the  case  of  a  party 
holding  the  commission  of  the  peace  under  the  Crown, 
and  the  case  of  an  officer  holding  under  a  corporation, 
and  that  distinction  is  one  much  relied  on.  Indeed, 
Powell,  J.»  at  one  time,  expressed  his  opinion  that 
they  were  indictable,  because  the  mayor  was  the  head 
of  the  body  politic  But  that  case  was  very  mnch 
argaed,  and  be  came  round  to  the  opinion  that  the 
words  were  not  indictable.  Holt,  C.  J.  concludes 
that  stating  that  words  which  directly  tend  to  a  breach 
of  tlie  peace  are  indictable,  but  we  held  that  the 
words  oaed  in  that  case  were  not  so.  We  were  re- 
ferred to  The  King  y.  Symonda  (cases  temp.  Hardwicke, 
240).  It  does  not  apply  much  here.  It  was  a  case 
of  assault,  in  which,  having  regard  to  the  position  of 
the  party  assaulted,  the  Court  would  n«>t  interfere. 
Two  other  cases  were  referred  to — Alston  ▼.  Blagrave 
(2  Lord  Raym.  1369);  and  Onslow  v.  Home  (3 
Wils.  179).  I  do  not  think  they  touch  this  case. 
One  was  a  case  of  words  used  of  a  justice  of  the 
peaee  in  execution  of  his  office;  and  the  other  of 
woids  spoken  of  a  member  of  parliament.  In  the 
former  ease  it  was  held  that  words  spoken  of  any 
person  in  regard  to  his  trade  or  profession  were  ac- 
tionable. In  the  case  of  Onslow  v.  Hornet  judgment 
was  arrested  on  the  ground  that  one  of  the  counts 
was  not  good  in  law.  Then,  in  the  cases  of  King  ▼. 
Pocock  (nbi.  supra.),  and  King  ▼.  «Soti/y,  referred  to 
in  2nd  Salk.  698,  it  was  held  that  an  indictment  did 
not  lie.  Well,  the  case  of  The  Queen  v.  Rogers^ 
though  the  facts  were  different  from  these,  appears 
to  me  important:  First,  because  that  Mr.  Jeffreys, 
the  magistrate,  was  presiding  as  alderman  at  a  meet- 
ing of  the  corporation.  And  there  the  Court  held 
that  though  they  would  allow  the  information  which 
had  been  filed  in  the  mayor's  court  to  proceed  as  to 
the  assanlt,  they  would  not  for  the  rest.  It  was 
signed  in  support  of  the  informatk>n  that  it  was  a 
custom  to  indict  for  offenpive  words  spoken  of  an 
alderman.  But  with  regard  to  that.  Holt,  C  J.  says 
— "  It  was  a  great  question  whether  this  custom  to 
proceed  in  another  manner  than  the  common  law  ! 
wonld  allow  for  words  would  be  good."  It  appears  to  ' 
me  that  the  case  is  valuable  for  the  exposition  of  the 
law  as  lud  down  by  Holt,  C.  J.  In  The  Queen  v. 
NuM  (Gilbert),  it  was  held,  that  the  indictment 
did  not  lie  for  the  words  there  used,  because  they 
were  not  intended  to  provoke  a  breach  of  the  peace. 
That  was  the  reason  sUted  for  the  indictment  not 
lyrag.  Now,  we  have  therefore  heard  a  list  of  those 
cases  down  to  the  present,  but  none  has  been  cited, 
aad  I  believe,  because  none  existed,  to  show  that 
ibuiderons  words  spoken  to  a  mayor,  as  such,  in  the 
exeeotioa  of  his  office,  are  indictable.  Corporations 
have  existed  since  that  time.  There  are  precedenu 
of  iadietmenta  for  words  tending  to  provoke  a  breach 
of  the  peace  fgr  words  of  seditions  and  blasphemous 
character;  hot  the  research  of  counsel  has  been  unable 


to  direct  our  attention  to  cases  to  show  that  au  in- 
dictment would  lie  in  such  a  case  as  the  present.  It 
is  difficult  to  imagine  that  some  such  case  would  not 
have  been  found  if  the  right  had  existed.  But  the 
case  does  not  rest  merely  on  the  absence  of  authority, 
because  it  seems  to  me  that  the  case  of  Ex  parte  the 
Duke  of  Marlborough  (5  Q.  B.  955)  has  an  impor- 
tant bearing  on  the  law  in  the  present  case,  on  ac- 
count of  the  exposition  of  the  law  given  by  Lord  Den- 
man,  expressing  not  only  his  own  opinion,  but  those  of  the 
judges  with  him,  settling  what  was  the  real  founda- 
tion of  the  rule  for  granting  a  criminal  information. 
The  words  were  spoken  of  the  Duke  of  Marlborough 
in  his  absence,  and  some  of  them  in  his  character  as  a 
justice.  They  were  of  a  most  offensive  and  scanda- 
lous character,  of  a  character  that  the  Court  would 
not  have  been  disinclined  to  lay  hold  of  if  they  could. 
The  words  which  were  spoken  of  the  duke  as  a  ma- 
gistrate referred  to  a  person  named  Harris,  and  stated 
that  ^Mwo  magistrates  before  whom  he  was  first 
brought  refused  to  convict  him.  He  was  then  brought 
before  the  duke,  a  fit  judge  |n  his  own  cause;  and 
sitting  on  his  own  dog- kennel  with  a  glass  of  ale  in 
his  hand.  The  Duke  of  Marlborough  himself  con- 
victed Harris,  and  sent  him  to  gaol."  I  have  read 
that  to  show  that,  considering  the  duke's  position,  the 
words  were  of  a  most  offensive  character.  The  Court 
refused  to  grant  a  criminal  information.  But  it  can- 
not be  said  that  the  Court  refused  to  interfere  in  that 
case,  because  they  thought  the  duke  had  acted 
wrongly.  The  duke  denied  the  charges,  and  Lord 
Denman  says  the  denial  is  conclusive;  ^^but,"  he 
says,  '*  we  find  no  precedent  for  granting  a  criminal 
information  in  such  a  case."  Well,  with  respect  to 
the  words  which  I  said  had  no  reference  to  the 
duke's  conduct  as  a  magistrate.  Lord  Denman  says — 
**  It  is  clear,  upon  all  the  authorities,  that  words 
merely  spoken  are  not  the  subject  of  a  criminal  infor- 
matiod.  The  exception  is  in  those  cases  where  the 
words  amount  to  a  provocation  to  break  the  peace,  by 
their  indting  either  to  personal  violence  or  to  a  chal- 
lenge. We  have,  however,  felt  some  donbt  as  to  that 
charge  which  imputes  corruption  in  the  character  of  a 
magistrate.  As  to  this,  the  denial  on  the  part  of  the 
dnke  is  'conclusive.  But  we  find  no  precedent  for 
granting  a  criminal  information  in  such  a  case.  It 
has  been  often  said  that  the  Court  will  not  interfere 
except  where  the  words  are  uttered  at  the  time  when 
the  magistrate  is  performing  his  duty,  and  the  reason 
of  that  exception  is,  that  there  is  a  direct  obstruction 
to  public  justice.  The  magistrate  in  sccb  a  case  may 
treat  the  words  as  contempt;  but  in  my  upiuion  it  is 
then  far  more  expedient  that  this  Court  should  inter- 
pose." But  Lord  Denman,  in  these  observations, 
states  the  reason  of  its  having  been  held  that  such 
slanderous  words  spoken  to  a  magistrate  were  indict- 
able, namely,  that  thereby  an  obstruction  was  raised 
to  the  administration  of  justice.  [His  Lordship  read 
the  remainder  of  Lord  Denman's  judgment,  and  con- 
tinued]: It  might,  perhaps,  be  desirable  that  the 
Legislature  should  in  this  case  interfere  as  it  has  done 
in  other  cases,  and  give  the  power  of  committing  or 
punishing  by  fine  and  imprisonment,  as  was  done  by 
the  Revision  Act  of  1850,  where  the  power  is  given  to 
the  Court  established  by  that  Act.    It  may  be  very  ex- 
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pedient  by  legislation  to  give  auch  power,  bat  I  confess 
with  every  respect  for  those  who  differ  from  me,  and 
with  no  farther  doubt  than  such  as  a/ises  from  differing 
from  them,  I  consider  the  information  not  to  be  main- 
tainable on  those  connts. 

Lkfrot,  C.  J.— In  this  case  I  agree  with  my 
brothers  as  to  the  last  three  counts.  I  differ  from  two 
of  them  as  to  their  judgment  respecting  the  first 
twelve.  The  intermediate  counts  are  oat  of  the  case 
as  a  nolle  prosequi  has  been  entered  on  them.  With 
respect  to  the  first  twelve  in  which  the  traverser  is 
charged  to  have  used  the  defamatory  and  insulting 
language  towards  the  prosecutor  as  mayor  which  is 
complained  of,  it  would  appear*to  me  that  the  ques- 
tion raised  is  of  very  great  importance  as  to  the  future 
conduct  of  snch  meetings,  as  that  at  which  the  lan- 
guage was  used,  and  as  to  the  authority  of  the  officer 
who,  under  the  Municipal  Corporations'  Act  is  called 
upon  to  preside  at  theoL  Undoubtedly,  if  the  Court 
should  be  of  opinion  that  a  criminal  information 
would  not  He  in  such  a  case  as  this,  it  would  afford 
a  ready  prescription  for  defaming  and  vilifying  every 
mayor  in  Ireland.  I  say  that  advisedly,  in  case  the 
traverser  in  this  case  should  be  acquitted  upon  the 
principles  on  which  the  case  has  been  rested  for  hiui 
with  great  ability  and  great  ingenuity,  but  I  must 
say  with  great  respect  to  the  learned  counsel  who 
argued  it  so  ably,  npon  a  sophism  as  little  founded 
in  logic  as  the  authority  which  he  cited  was  founded 
in  law.  I  am  not  abont  to  go  through  the  numerous 
cases  which  have  been  adverted  to.  I  only  would 
wish  to  refer  to  them  for  this  one  purpose,  to  show 
that  from  the  earliest  times  the  mayor  and  a  ms^is- 
trate  have  been  held  to  be  in  pari  jure.  We  find  the 
most  eminent  judges  before  whom  tho^e  cases  oc* 
curred  speak  of  the  protection  of  a  mayor  as  being 
pari  jure  with  that  of  a  magistrate,  and  although 
there  were  no  foundation  for  that  opinion,  the  Mnni- 
cipal  Corporation's  Act  has  made  it  essential  for  the 
protectioa  of  every  mayor  in  Ireland,  that  he  should 
have  at  least  the  same  protectioa  which  he  was  con- 
sidered to  have  in  reference  to  his  municipal  duty  in 
some  of  the  cases  to  which  I  have  referred.  It  is 
not  necessary  for  me  to  contend  whether  what  has  oc- 
curred here  is  in  the  nature  of  an  indictable  offence. 
We  are  at  present  npon  a  criminal  information  involv- 
ing the  question  whether  in  such  a  case  the  Court 
has  authority  to  grant  sach  an  information,  nor  am  I 
bound  in  the  least  to  contend  further  than  this,  that 
since  the  Municipal  Corporations  Act  has  imposed 
upon  mayors  the  duties  which  are  imposed  upon  them, 
if  they  be  not  protected  in  the  manner  in  which  by 
this  criminal  information  it  was  designed  to  protect 
them,  the  traverser  in  this  case  may,  indeed,  say, 
as  he  said  during  some  of  his  insulting  observations — 
*'  Ha,  ha,  Mr.  Mayor/'  Now,  the  ground  on  which 
I  go  is  this,  that  by  legislative  provision  the  mayor 
is  ouliged  to  discharge  the  duties  of  his  office  in  three 
several  respects.  I  admit  that  it  must  be  shown  that 
tl\e  offt^nce  was  committed  in  his  presence,  and  farther, 
that  it  must  have  been  defamatory  in  respect  to  the 
duties  of  Lis  office;  but  if  it  is  shown  that  the  defa- 
maiiou  was  in  respect  of  one  of  the  departments,  as  I 
may  call  them,  of  his  office,  even  though  when  the 
deiamation  was  uttered  he  was  acting  in  another,  I 


think  he  is  entitled  to  any  protection  which  he  wonld 
have  in  any  of  the  departments  of  his  office.  He 
beai-s  three  offices  in  himself.  He  is  a  justice  of  the 
peace,  a  judicial  officer  for  the  revision  of  the  burgess 
roll,  and  also,  president  of  the  town-coancil.  Is  a 
man  who  wants  to  make  a  charge  against  him  in  one 
of  those  capacities,  to  be  allowed,  while  the  mayor 
is  exercising  his  judicial  function  of  seeing  who  is 
to  be  upon  the  burgess-roll,  to  stand  by  and  prepare 
an  abusive  charge  of  his  exercising  that  fuoctioa 
corruptly,  bat  not  make  that  charge  theU  m  the 
presence  of  the  magistrate,  lest  he  be  committed  for 
the  offence,  but  to  postpone  making  the  charge  till 
he  meets  the  magistrate  in  the  discharge  of  another 
duty  of  his  office,  that  is  while  he  is  presiding  at  the 
municipal  board  ?  If  he  waits,  therefore,  till  that 
occasion  of  insulting  the  magistrate  while  he  is  presid- 
ing at  a  municipal  board,  is  he  to  be  allowed  to  make 
this  as  a  defence  :  *'  I  did  not  make  this  charge  in 
the  presence  of  the  magistrate  and  while  he  was  dis- 
charging the  duties  of  bis  office?"  Does  not  the 
mayor  bear  about  him  since  the  Act  of  Parliament, 
in  whatever  capacity  he  is  acting,  the  protection  of 
the  three  characters  in  which  under  the  statnte  be  \& 
boand  to  act  ?  Under  the  Act  be  has  first  imposed 
upon  him  the  office  of  magistrate.  Secondly,  he  has 
a  judicial  duty  imposed  on  him  in  deciding  who  is  to 
be  on  the  burgessroU.  These  are  distinct  duties,  hot 
they  are  all  imposed  on  one  and  the  same  person,  and 
it  would  be  a  monstrous  thing  while  he  as  the  same 
person  discharged  these  various  duties  that  yon  shoald 
be  allowed  to  libel  him  in  respect  of  one  when  jon 
find  him  discharging  another  of  the  duties  imposed  on 
him  in  a  capacity  which  be  has  a  charge  to  make 
against  the  mayor  iu  one  capacity,  but  he  defers  that 
charge  until  he  finds  that  same  mayor  presiding  in  the 
discharge  of  another  duty;  but  a  duty  as  much  cast 
upon  him,  and  as  much  to  be  protected  as  any  other 
duty  which  he  has.  He  watches  his  opportunity,  and 
when  he  finds  him  presiding  at  a  municipal  meeting, 
he  says — ^'  I  now  charge  you,  I  do  so  with  safety, 
for  now  you  are  only  the  president  of  a  moDldpal 
corporation:  you  are  not  now  acting  magisterially." 
But  I  say,  if  such  a  subterfuge  is  to  be  allowed,  I  do 
not  know  what  man  will  undeitako  the  duties  of  a 
mayor,  if  he  is  thus  to  be  deprived  of  the  protection 
which  belongs  to  him  in  his  entire  character,  because 
in  the  exercise  of  one  department  he  does  not  act 
magisterially,  and  because  it  is  said  there  is  no  pre«^e- 
dent  for  a  criminal  information  or  for  an  indictment, 
unless  the  thing  occurs  in  re^-pect  of  his  office  as  jus- 
tice of  the  peace,  and  the  accusation  was  madd 
against  him  when  he  was  acting  as  president  of  the 
municipal  corporation.  That  would  be  very  well  if 
he  had  but  a  single  office ;  but  when  the  L^'slatore 
has  invested  him  with  three  offices,  he  is  entitled  to 
the  same  protection  in  the  exercise  of  all,  becaase  be 
is  equally  bound  to  perform  all.  I  therefore  am  of 
opinion  that  every  circumstance  which  entitles  a  party 
to  redress  in  this  Court  has  concurred  in  the  pre:ient 
case.  That  the  defamation  was  respecting  this  party 
as  to  his  judicial  office,  and  that  the  defamation  was 
of  the  grossest  kind — for  he  says — '*  Yon  never  would 
have  been  mayor  bnt  for  the  corrupt  act  of  others." 
And  it  is  ?aia  to  argue  that  the  defendant  b  to  8ao- 
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ceed,  because  he  took  the  precantion  of  resenring  his 
defiunation  till  the  mayor  was  DOt  discharging  a  ma- 
gisterial daty,  bat  only  the  duty  of  president  of  the 
town-cooncil.  It  woald  be  maifing  an  aathority  given 
by  the  whole  Legislature,  mnch  less  than  an  aathority 
giren  by  the  Crown.  He  is  invested  with  a  variety 
of  datiee.  Is  he  not  to  have  the  same  protection  in 
all?  Under  these  circnmstances  it  does  appear, 
withoQt  lookingtoany  other  aathority  than  that  which 
reanlts  firom  the  position  in  which  the  mayor  is  placed 
by  the  Legislatare,  that  we  should  not  deprive  him 
of  that  protection  to  which  he  is  entitled,  and  that 
in  doing  so»  we  should  be  wanting  in  the  exercise  of 
that  authority  which  belongs  to  this  Court,  and  violat- 
ing a  principle  of  the  Court.  I  do  not  seek  to  esub- 
li^  a  new  principle,  but  to  carry  ont  an  established 
principle  under  every  variety  of  circnmstances  in 
which  the  law  may  be  vioUted.  The  principle  is  that 
the  party  is  to  be  protected  to  the  full  extent  that  the 
law  casta  a  daty  on  him. 

The  consequence  of  our  difference  on  this  latter 
point,  is  that  there  is  to  be  no  rale  on  the  motion 
for  arrast  of  Judgment. 


Cotirt  of  Common  IPIeas^ 

tipoitod  hf  J.  nrid  Johmton,  Eaq.»  BaixicCcr-aLLAW J 

O'RxiLLT  V.  Meboeiu— l/oy  11,  1865. 

PrMegefrom  arreaU 

Tkepkuntiff  in  an  action  having  been  arreeiedfor  the 
oosto  of  U  in  hie  affidavU  to  support  an  application 
to  l)e  diackarged  from  custody^  depoeed  that  from 
the  73rd  ofMareh  to  the  9rd  of  May  he  was  at- 
iemding  certain  worhe  in  Monaeterevan^  and  that  he 
came  up  to  DubUn/or  the  sole  purpose  of  attending 
a  civU  bSi  process  brought  against  htm  in  the  Re- 
cordons  Courts  and  was  arrested  on  the  ^  of 
May^  on  which  dag  the  civU  bill  process  was  in  the 
Beajirder^s  Ust  but  was  not  heard.  The  Court  or- 
dered him  to  be  discharged. 

This  was  an  application  that  the  plaintiff  in  this  case 
might  be  discharged  from  custody,  he  having  been  ar- 
rested for  the  costs  in  the  action  of  O'Beillg  v.  Mer- 
cer. The  motion  was  grounded  upon  the  affidavit  of 
the  prisoner,  stating  that  from  the  23rd  of  March  to 
the  3r!l  of  May  he  was  attending  certain  works  in 
MfHiastereTan,  and  that  he  came  up  to  Dublin  for  the 
sole  purpose  of  attending  a  civil  bill  process  brought 
against  him  in  the  RMorder^s  Court,  and  lodged  in 
No.  24  Lr.  Mecklenbiirgh- street;  that  he  was  arrested 
oB  the  4th  of  May  at  the  corner  of  Sackville-street,  at 
5^  p.ai«;  that  the  civil  bill  process,  0*NeiU  v. 
G^ReHiy  was  in  the  Recorder's  list,  but  was  not 
beard  on  that  day ;  that  he  showed  the  subpcsna  to 
the  bailiflE^  who  said  if  he  had  seen  it  he  would  not 
have  arrebted  him,  bnt  could  not  let  hiro  go  then. 

^eroii,  Q.C.  for  the  motion  referred  to  Feigasou's 
Practice,  337. 


Sidney^  Q.C.  contra. 

MoNAHAN,  C.J. — O'Reilly  leaves  his  business  for 
the  purpose  of  attending  the  trial,  as  far  as  we  see, 
intending  to  return  as  soon  as  it  was  disposed  of. 
We  shall  discharge  him.     It  is  not  a  case  for  costs. 

Application  granted. 


Court  of  Cxtl^tujntx. 

Reported  by  WillUm  Albert  Sargent,  E«q.,  6arrlster*aM4iw. 

HuNTEB  v.  Kane. — June  9> 

Wrongful  dismissal  of  servant — Pleas  set  aside  for 
embarrassment. 

In  an  action  brought  by  a  chemises  boy  against  his 
master  for  wrongful  dismissalj  plaint^  averred  that 
it  was  agreed  that  he  should  be  m  defendav^s 
employment  for  a  year  certain^  on  the  terms  that 
he  should  not  engage  in  any  other  employment  for 
himself  or  for  any  other  person,  and  to  use  his 
best  exertions  \  and  that  defendant  wronfuUy  dis- 
missed him.  Defendant  pleaded  that  plaint{f  did 
not  use  his  best  exertions  for  defmdanfs  sole 
benefit^  and  thereupon  defendant  dismissed  him. 
Held — that  this  defence  should  be  set  aside^  with 
costs,  as  vague,  embarrassing,  and  double. 

This  was  an  action  for  wrongful  dismissal  brought  by 
a  chemist's  boy  against  bis  master.  There  were 
several  counts  and  pleas  but  two  only  of  each  need 
be  referred  to,  as  only  two  pleas  were  embarrassing. 
The  first  count  aveired,  that  by  an  agreement  in 
writing,  under  seal,  plaintiff  and  defendant  agreed 
that  defendant  should  engage  plaintiff  as  assistant  in 
the  manufacturing  department  of  his  chemical  worJLS, 
for  one  year  certain,  at  £200  a  year;  and  plaintiff 
agreed  not  to  engage  for  himself,  or  for  any  other 
person,  in  any  other  employment  during  said  term, 
and  to  nse  his  best  exertions  for  the  sole  benefit 
of  defendant  according  to  the  instruction  he  should 
receive;  and  that  plaintiff  folfillcd  his  part  of  the  con- 
tract, but  defendant  wrongfully  dismissed  him.  The 
second  connt  was  similar,  alleging  a  promise  on  the  part 
of  defendant  to  fulfil  the  contract  as  above,  and  breach 
thereof.  1  o  these  counts  defendant  pleaded — **  that 
the  plain liff  did  not,  whilst  he  was  In  the  defendant's 
employ  under  the  said  agreement,  nse  his  best  exer- 
tions in  attending  to  the  machinery,  apparatus,  and 
manufacture  at  said  works,  in  all  its  benches  and 
details,  for  the  sole  and  exclusive  benefit  of  the  defen- 
dant, and  according  to  the  iustmctions  he,  from  time 
to  time,  received  according  to  the  provisions  of  said 
agreement,  therefore  the  defendant,  before  the  end  of 
the  year,  in  said  agreement  and  said  coant  mentioned, 
did  dismiss  the  plaintiff  and  refuse  to  retain  him  in 
said  employ  for  the  remainder  of  said  year.''  To 
the  second  count  defendant  pleaded  a  traverse  of  the 
promise,  and  as  a  further  defence  (and  this  was  the 
second  plea  held  to  be  embarrassing  and  vague)  set 
forth  the  agreement  in  writing  as  above,  and  alleged 
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that  '*  plaintiff  did  not  ose  his  best  exertions,"  4&a,  as 
in  plea  to  first  connL 

FaUaSf  Q.O.  (Monahan  with  him),  now  moved 
to  set  aside  the  above  pleas  on  the  ground  of  embar- 
rassment, and  contended  that  the  pleas  should  hare 
set  forth  the  particular  acts  of  misconduct  alleged  to 
have  been  committed  by  plaintiff,  and  relied  on  bj 
defendant  as  jnstifjing  plaintiff's  dismissal.  Counsel 
cited  Horton  v.  M'Martry  (5  H.  &  N.,  667);  Lush 
V.  Russell  {5  Exch.,  203);  Bnllen  &  Leake,  381,  483. 

S,  Ferguson^  Q.C.,  contra. — ^There  was  no  notice 
served  for  particulars.  This  defence  is  on  the  autho- 
rity o(Lomax  v.  Arding  (10  Exch.,734). 

Serjeant  Armstrong^  on  the  same  side. — If  plaintiff 
did  not  do  our  business  we  were  entitled  to  discharge 
him.  The  pleas  are  to  be  taken  either  as  in  confes- 
sion and  avoidance,  or  else  as  traverses,  and  are  good 
in  either  case.  The  learned  sergeant  referred  to 
Jllercer  v.  Wall  (5  Ad.  &  El.,  N.8.,  466);  Ridgway 
V.  Hungerfard  Market  Company  (3  Ad.  &  EL,  17  i). 

Monahan^  in  reply. — If  the  pleas  are  held  good  as 
traverses,  it  will  follow  that  the  least  deviation  of  a 
servant  from  his  duty,  even  for  a  moment,  will  be 
sufficient  to  sustain  ihe  plea  of  traverse  of  wrongful 
dismissal,  but  this  is  not  law.  Even  if  allowed  to  be 
a  traverse  it  is  double. 

Ordered  per  Curiam^  that  pUas  be  set  aside^ 
with  costs. 


Smith  v.  ForrRSLu— Jims  10. 
Motion  to  set  aside  plea  oj  setoff. 

Plaintiff  sued  defendant  for  £30.  Defendant  pleaded 
a  setoff  in  these  words: — "  Defendant  says  that 
before  and  at  the  time  oj  the  commencement  of  this 
suit^  the  plaintiff  was  indebted  to  the  defendant  in 
the  sum  off  £40  sterling^  being  so  much  money  lent 
by  the  defendant  to  the  plaintiff,  and  which  sum  or  a 
sufficient  portion  thereof^  the  defendant  is  ready  to 
set-off  against  the  said  claim  of  the  plaihtiffJ*^ 
Held— Ma/  plea  should  be  set  aside,  because  defen- 
dant had  not  used  the  words — *^  Plaintiff  was  and 
still  IS  indebted  to  defendant  ;^^  but  that  defendant 
should  be  allowed  to  amende  and  that  the  costs  should 
be  costs  in  the  cause. 

The  summons  and  plaint  contained  two  connts..  One 
for  £30,  for  money  payable  by  defendant  to  plaintiff 
for  money  found  to  be  due  from  defendant  to  plain- 
tiff on  account  stated  between  them.  The  other,  for 
interest  for  the  forbearance  by  the  plaintiff  at  the  de- 
fendant's request  of  monies  due  and  owing  from  the 
defendant  to  the  plaintiff.  Defendant  traversed  both 
counts,  and  as  a  further  defence  said  that  '*  before 
and  at  the  time  of  the  commencement  of  this  suit  the 
phlintifl^-^  was  indebted  to  the  defendant  in  the  sum  of 
£40^terlttg,  being  so  much  money  leut  by  the  de 
fendauf  to  the  plaintiff,  and  which  sum  or  a  sufficient 
portion  thereof  the  defendant  is  ready  to  set-off  against 
the  said  claim  of  the  plaintiff." 

Sidney,  Q.C.,  now  applied  that  the  plea  of  set-off 
should  be  set  aside  as  a  sham.  It  should  have  averred 


that  plaintiff  <*  was  and  stUl  is  indebted  to  defendant '' 
in  the  snm  of  £40«  Again — ^the  words  "  money 
payable  to  defendant"  are  left  out. 

Keogh,  contra. — Are  they  really  embarassed  by 
thu  plea?  The  original  defence  contained  the  words, 
**  money  payable  to  defendant,''  though,  by  a  clerical 
error  they  are  left  oat  in  some  of  the  copies.  The 
original  stood  thus: — **In  the  sum  of  J640  being  so 
much  money  payable,  t.€.,  payable  in  prsosenti.'* 
[Pigot,  C.B.^Yes,  provided  the  words  will  not  bear 
two  meanings.]  Fagg  v.  Nudd  (3  E.  &  B.  650). 
There  Lord  Campbell,  O.J.,  refers  to  the  words  of  the 
Common  Law  Procedure  Act,  that  no  deviation  shonld 
be  injurious  so  long  as  the  substance  was  preserved. 
I  have  merely  substituted  **  being  money  payable  *' 
for  **  and  is  still;''  and  one  is  tantamount  to  the  other. 
[P^ot,  C.B. — If  the  word  '* being"  is  doubtfhl,  is 
not  the  plea  embamssing.  We  ought  to  hold  strictly 
against  those  who  wait  till  the  last  moment  to  file 
pleadings,  which  you  have  done  in  this  case.]  This 
is  a  bona  fide  plea,  not  pleaded  for  the  purposes  of 
delay. 

Per  Curiam. — TM  the  plea  be  set  aside. 
The  defendant  be  allowed  to  amend,  and 
the  costs  to  be  costs  in  the  cause. 


QhBSmV  V.   O^DOMOQHOE— JiffM  12. 

Motion  for  costs  oj  plaintiff^s  attorn^  nalwkhstandinff 
settlement  of  action. 

The  Court  must  be  perfectly  sati^  that  there  hoe 
been  collusion  between  the  parties  to  the  action  to 
deprive  an  attorney  of  his  costs  by  settling  the 
action  before  it  wiU  interfere, 

Thx  summons  and  plaint  was  for  malicious  prosecatioa 
and  false  imprisonment.  The  defendant  accused  the 
plaintiff  of  stealing  some  tea,  but  the  action  was 
settled,  and  Heron,  Q.C.,  applied,  on  behalf  of  plain- 
tiff's attorney,  either  that  he  should  be  allowed  to 
mark  judgment  notwithstanding  the  alleged  settle- 
ment, which  was  made  to  deprive  plaintiffs  attorney 
of  his  costs,  or  that  the  costs  of  pUiintiff's  attorney 
shonld  be  paid  by  defendant— iSti;at»  v.  SenaU  (2  B. 
&  P.,  N.  R.,  79);  plwntiffs  attorney  served  defendant 
with  a  notice  for  his  costs.— ^efeA  v.  HoU(i  Doug. 
237);  Gould  v.  Davis  (I  Dow.  288). 

Sidney,  QC,  contra,  for  defendant  (with  him 
JTso^A).— Defendant  has  made  no  affidavit  for  there 
is  nothing  for  him  to  controvert.  Swain  v.  SenaU 
was  not  a  case  in  point.  They  must  make  out  a 
case  of  coUuBion  indisputably.  Plaintiff's  affidavit 
does  not  aver  that  he  ever  asked  for  costs,  it  merely 
says,  that  the  plaintiff  was  a  waiter  out  of  employ- 
ment, and  his  wife  a  cook,  also  out  of  employment. 
There  is  no  authority  to  show  that  plaintiffs  attorney 
may  apply  to  the  Court  to  oblige  plaintiff  to  go  on  with 
the  action  notwithstanding  a  settlement.  The  Court 
shonld  check  speculative  actions.  There  is  not  a  scin- 
tilla of  evidence  of  collusion  between  plaintiff  and  de- 
fendant to  entitle  plaintiff's  attorney  to  succeed  in  this 
motion.— (7Aapma/i  v.  How  (1  Tauut.,  341);  Har- 
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Ukm  r.   IFtZcor  (11  Jr.L.  B.,  500);  Mulligan  v. 
OaUgan  (3  Ir.  L.  R.,  323);  Storrand  r.  Lard  MO- 
taum  (5  Law  Recorder,  N.  S^  24);  Morriaon  r. 
SwtoMn  (1  B.  &  Ad.,  559);  ikf'lfa/^  v.  0*Cal' 
laghan  (1  Law  Becorder.  N.  S.,  116). 
Keogkj  on  same  aide,  Was  not  called  on. 
Coiea  in  reply. — I  admit  it  rests  oiTos  to  prove  col- 
losMHi.    In  none  of  the  cases  cited  on  the  other  nde 
was  tiMi^  any  oollosidn.    The  attorney  cannot  do 
moi^  Chaii  swtar  to  his  belief  that  there  has  been  col- 
losioii.    It  is  a  meritoriotis  thing  for  an  altomdy  to 
take  op  the  case  of  a  needy  client,  and  he  should  not 
be  oiade  to  lose  by  wb  doing.    -On  May  23rd,  Messrs. 
Lawless  &  White,  defendant's  a;ttomeys,  ceased  to 
act  in  ^6  matter.     On  the  26th  a  notice  was  served 
OD  defendant's  attorneys  to  pay  the  costs  of  plaintiff's 
attorney,  Mr.  Parsons.     The  settlement  had  b 
made  on  the  25  th,  and  on  the  27th  an  answer  came 
from  Messrs;  Lawless  &  White  stating  the  settlement 
and  cantioning  Mr.  Parsons  not  to  go  on  with  the 
attioo.     A  person  of  the  name  of  Fox,  nnconuected 
with  Meesrs.  Lawless  &  White,  prepared  the  settle- 
iMiit»  and  this  is  a  proof  of  oollnsion.     Lawless  & 
White  knew  noMng  of  the  settlement  till  it  had  been 
completed,  and  in  that  settlement  there  waa  a  proviso 
that  the  oosts  of  plamtiff 's  attorney  should  be  pud. 
The  witness  to  the  settlement  b  an  aunt  of  defen- 
dut's. 

PiGOrr,  G.B.^The  prindple  on  wldch  the  (yonrts 
ad  in  soch  a  case  as  this  is  quite  dear.  If  the  Court 
waa  aatiafied  that  there  was  oollnsion  between  the 
plaintiff  and  defendant  to  defhiud  pUuntifPs  attor- 
ney of  his  costs,  it  would  grant  this  motion,  but  it 
alioiild  be  satisfied  of  that  affirmatively  before  inter- 
fering between  parties  who  are  domini  UHa.    Parties 
may  be  in  varions  difficulties  to  make  them  compro- 
mise an  action.     I  am  far  from  saying  that  we  should 
diseoorage  attorneys  from  acting  for  clients  who  are 
in  humble  drcomstanoes  and  poor.   On  the  other  hand 
demands  made  by  hidigent  persons  may  be  wielded 
to  the  great  oppression  of  suitors.     We  have  no 
gfoonda  for  befieving  that  here  the  plaintiff  has  dis- 
pensed with  his  attorney's  assistance,  and  that,  even 
if  prored,  woold  not  be  collunon.     The  affidavit  only 
aUegeatluit  plaintiff  was  unable  to  pay  the  costs,  and 
that  defendant  knew  this.     The  settlement  drawn  up 
by  Fox  was  grounded  on  a  substantial  sum  of  money 
p«id  down,  £20.    There  is  some  suspicion  cast  on 
the  caae,. owing  to  the  fiict  that  there  is  no  affidavit 
by  deisiidaDt,  but  we  are  not  entitled,  merely  on  sus- 
pidoo,  ti>  rule  that  defendant  should  be  further  sued. 
There  is  evidenoe  that  plaintiff's  attorney  was  told  by 
pisintiff'a  wife  that  shethoughtpart  of  the  arrangement 
wa^s  thtat  the  costs  of  pkhitiff's  attorney  wdre  to  be 
paid  nitnt  the  sum  in  the  settlement    Thd  settl^ 
ment  contradicts*  this  allegation,  for  it  states  that  the 
£20.  paid  by  dMhdant  was  to  bd  m  full  discharge  of 
all  cUbb»  Off  him  by  plaintiff,  and  then  follow  these 
weeds  written  fayphiintiff^'*  I  undertake  to  pay  out 
of  thiaanm  my  attorney's  costs,"  so  that  we  must 
Hold  it  to  be  either  a  mistake  or  a  mbrepresentation 
on  the  part  of  ^aintiff's  wife.    We  do  not  comphiin 
of  Parsoaa'  eondoct  in  not  expusssly  alleging  that 
tliera  was  cottasioh  \  on  the  contrary,  we  thbk  h6  acted 
properiy  in  omitting  so  to  do.    Upon  th^  authorities 


we  are  bound,  there  being  no  collusion  proved^ 
refuse  the  motion,  but  without  costs. 


to 


Coutt  of  SKpi^^ai  in  Chancer];. 

tBttpoitMr  by'OlltWJ.  Btu*«,  itq^  iani8ter.il.Law.3' 

noBor  Affb^] 
M'EBLAidE  V.  (y^tXL.—May  8,  di  I'tf;  Jtins^. 

Th4  O^Wfs  cXaMed^the  Juher^  in  Ae  rftw*  Bann 
under  noyai  kU^a  patent  of  I9th  Charles  %  which 
lettefe  granted  eaid  fishmiee  in  eaid  river  to  the 
partiea  in  diai  patent  mtn^ried.  At  that  time  the 
vksterejieitbed  th  a  circUSkm  eoureefrafn  a  point  on 
Lough  Neagk  to  a  point  on  Lough  Beg.  At  a  sub- 
eeqwnt  period  eaid  two  points  were  tonneded'  by  a 
right  line  calied  *'ihe  new  cut!*  through  whkh  '^cut^ 
a  great  portion  of  the  waters  thence  forward  flowed^ 
and  in  Aia  cut,  now,  though  not  at  the  time  o  f the  pa- 
tent^caUedthe  Bonn,  the  M'E.*sJished.  The  Master 
of  the  Boils  restrained  by  n^mdion,  bearing  date  (he 
&th  of  Nov.  1864,  the  M'E/sfrom  fiehing  in  the 
river  Bann  **  w&hin  ^  iim&s  of  the  several  fishery 
granted**  bjf  the  dforesaid  letters  patent  Hdd, 
that  Ae  injunction  dsght  net  to  have  been  granted, 
tnasnwch  as  the  place  in  which  the  M'E.*s  fished 
did  net  form  any  part  of  the  river  in  whwh  the 
several  fishery  was  created  by  said  Utters  patent. 

This  was  an  appeal  from  a  decision  of  the  Master  of 
the  Rolls  restraining  the  appellants  from  fishing  in  the 
river  Bann,  in  the  county  of  Antrim.    The  respon* 
dents,  who  obtained  an  injunction  from}  his  Honor, 
claimed  a  several  fishery  in  the  Bann  nnder  letters 
patent  of  King  Charles  II.,  dated  20th  November, 
1669.     The  appellants  denied  that  they  had  fished 
in  said  river,  but  admitted  that  they  had  fished  in 
what  was  called  the  '*  new  cat,"  which  they  insisted 
was  not  part  of  the  rivw  Bann;  that  said  **ciit** 
was  made  smce  the  patent,  and  that  no  right  of  fishing 
therein  could  be  set  up  by  the  respondents. — The  Bann 
is  a  river  which  takes  its  rise  in  the  southern  portion 
of  the  county  of  Down,  and  thence  flowing  in  a  north- 
westerly direction  through  the  whole  length  of  said 
countyi  it  passes  through  a  portion  of  the  county  of 
Armagh,  and  enters  Lough  Neagh  at  the  south-western 
angle  thereof  on  the  western  bank  of  which  lake  lies 
the  county  of  Tyrone.       Leaving  said  lough  at  a 
point  in  its  north-western  angle,  the  sud  river  flows, 
as.' it  were,  in  an  arc  of  a  circle  through  a  distance  of 
one  mfle  to  the  most  southerly  point  of  Longh  Beg^ 
and  it  separates  in  its  downward  course  between  said 
two  points,  the  county  of  Antrim,  which  lies  cm  its 
right  banlc,  from  that  of  Deny,  wldch  lies  on  its  left, 
w  hat  is  called  the  **  new  cut "  forms  the  chord  of 
!the  siud  arc  between  the  points  aforesaid,  and  said 
1'^  new  cut"  or  chord  lies  entirely  in  the  coontyof 
Antrim.      From  Lough  Beg  to    the  sea  on  the 
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northern  sea  board  of  Ireland  the  said  river  divides 
the  said  two  coanties;  and  It  was  the  fishing  and  the 
right  thereto  in  said  '*  new  cnt "  which  was  the  canse 
of  the  contention  in  the  present  case.  On  the  6th  of 
October,  1863,  the  Lord  Chancellor  granted  a  condi- 
tional order  for  an  inj  auction  restraining  the  respon- 
dents (the  now  appellants)  from  fishing  in  the  river 
Bann.  On  the  19th  of  Febroary,  1864  the  Master 
of  the  Rolls  directed  an  issne  anbstantially  to  try  the 
qnestiott  In  dispute  (as  hereinafter  mentioned),  and 
his  Honor,  on  report  of  the  findings,  and  on  motion 
by  appellants  to  set  aside  sud  yerdict,  on  the  5th  of 
Noi^ember,  1864,  made  the  said  conditional  order  abr 
solute  in  the  termp  following^— *^  That  the  respon- 
dent's motion  to  set  aside  said  verdict  at  Uw  be,  and 
is,  hereby  refused  with  costs;  and  also  that  the  cause 
shown  by  the  said  respondentis  against'  the  said  condi- 
tional order  of  the  6th  day  of  October,  1863,  he  and 
Is  hereby  disallowed  with  costs,  including  the  costs  of 
the  trial  of  the  issues  in  this  matter,  said  respectiTe 
costs  to  be  paid  by  the  sud  respondents  to  the  peti- 
tioners  when  taxed  and  ascertained.  And  it  is  fur- 
ther ordered  that  the  said  conditional  order  of  the  6th 
day  of  October,  1863,  be  and  Is  hereby  made  abso- 
lute, with  costs  to  be  paid  by  the  said  respondents 
to  the  said  petitioners  when  taxed  as  aforesaid;  and 
accordingly  it  is  farther  ordered  that  an  injunction  do 
issue  in  this  matter  to  restrain  the  said  respondents, 
Patrick  M'£rlane,  Hugh  M*£rlane,  Henry  M*£rlane, 
and  James  Laverty,  their  servants,  workmen,  and 
agents^  from  erecting  or  keeping  erected  any  weir, 
and  from  keeping  or  using  any  net  for  the  purpose  of 
taking  any  fish,  and  from  any  way  taking  fish  or  fish- 
ing in  anypart  of  the  river  Bann  within  the  limits  of  the 
several  fishery  granted  and  created  by  the  royal  letters 
patent,  dated  the  20th  day  of  November,  in  the  19th  year 
of  the  reign  of  King  Charles  the  Second,  in  the  cause 
petition  m  this  matter  mentioned;  and  from  in  any- 
wise hindering  or  preventing  or  interfering  with  the 
petitioners  in  the  exerdse  of  their  respective  exclu- 
sive rights  of  fishing  within  the  said  limits."  The 
petition  of  appeal  then  stated  that  John  O'Neill,  John 
Colgan,  Patrick  Meeuan,  (respondents  hereto)  filed 
their  petition  for  an  inj  auction  on  the  2nd  October, 
1663— said  conditional  order  of  6th  Oct.  1863,  was 
made  absolute  on  said  5th  November,  1864,  and  from 
that  absolute  order  the  present  appeal  was  brought. 
Said  petition  alleged  that  there  was  a  long  established 
several  fishery  of  eels  in  the  River  Baun  where  it 
flows  from  Lough  Neagh,  between  the  counties  of  An- 
trim and  Londonderry.  That  Kiag  James  the  First 
had  by  letters  patent  granted  to  Arthur,  Lord  Chi- 
chester, all  the  fishings  and  fidhing  places  in  Lough 
Neagh  and  the  River  Bann,  from  the  lougb  to  the 
salmon  leap  in  said  river,  with  the  soils  of  said  lough 
and  river,  and  that  said  grant  was  afterwards  con- 
firmed by  letters  patent  of  Charies  the  Second  to  the 
then  Earl  of  Donegal.  That  George  Augustusi  Mar- 
quis of  Donegal,  beiDg  entitled  to  all  the  estate  and 
interest  derived  under  said  letters  patent  on  the  1  st  of 
August,  1827,  demised  the  same  by  lease  to  the  then 
Earl  O'Neill  for  a  term  of  5000  years;  and  that  on  the 
8th  day  of  September,  1850,  Viscount  O'Neill,  in 
whom  the  said  term  was  then  duly  vested,  convoyed 
said  seTeral  fishery  to  the  Commissioners  of  Public 


Works  in  Ireland,  who,  on  the  2oth  day  of  Jane, 
1 855,  assigned  and  conveyed  said  several  fishery  to 
the  petitioner,  John  O'Neill,  who  in  said  year  1855, 
demised  same  for  fourteen  years  to  petitioners,  Joho 
CoIgaH  and  Patrick  Meenan.  That  petidoners  hav- 
ing three  weirs  in  the  said  River  Bann,  respondeota 
(who  are  now  appellants)  for  the  first  time  in  the 
said  year  1863,  had  fished  above  the  third  of  said 
weirs;  and  by  placing  nets  there  had  intercepted  the 
eels  that  would  otherwise  have  passed  into  same;  and 
that  petitioners  had  prosecuted  and  convictedappelUats 
under  the  statute  in  that  behalf  for  having  done  so; 
but  that  notwithstanding  said  convictions  appellants 
.still  continued  to  fish  there;  and  that  as  respondents 
were  poor,  petitioners'  only  adequate  remedy  was  by 
■the  intervention  of  the  Court  of  Chanceiy* 

Appellants  showed  canse  against  said  conditional 
order  by  their  joint  affidavit,  filed  Oct.  20,  1863,  and 
by  the  affidavit  of  George  M*ErlaDe»  filed  on  the  same 
<lay;  and,  on  moving  to  show  caosOt  they  also  relied 
on  the  Down  survey,  showing  the  River  Banu  flowiDg 
between  Lough  Neagh  and  Lough  Beg  in  one  conti- 
nued stream,  being  the  boundaries  between  the 
counties  of  Antrim  and  Londondeny.  Oc  said 
motion,  the  deeds  evidencing  same  were  pro- 
duced in  Court;  but  they,  by  their  counsel,  alleged 
that  no  lease  had  ever  been  executed  by  said  John 
O'Neill  to  said  Colgan  and  Meenan,  and  none  was 
produced;  and  by  Uie  lease  of  1827  it  appeared  that 
the  demise  was  confined  to  all  that  eel  fishery  and  fish- 
ing place  near  Toome  Bridge  within  the  River  Bann, 
called  the  Toome  Eel  Fbhery,  formeriy  in  the  oocn- 
pation  of  persons  therein  named,  with  apportenanoes 
therecmto  belonging  and  enjoyed  therewith,  within 
the  known  and  accustomed  limits  of  said  fishery;  and 
there  was  no  evidence  to  show  that  the  limits  of  said 
eel  fishery  extended  to  the  Salmon  Leap,  or  that  the/ 
were  conterminous  with  the  fishery  granted  by  said 
letters  patent,  said  Salmon  Leap  being  many  miles 
from  Toome.  Respondents,  now  appellants,  de- 
nied that  they  had  ever  fished  in  the  River  Bann,  bat 
alleged  they  had  done  so  only  in  the  New  Gat,  which 
is  between  the  Bann  and  Lough  Beg,  and  is  no  part 
of  the  River  Bann,  and  never  was  reputed  to  be  so, 
and  did  not  pass,  and  never  had  been  enjoyed  as  having 
passed  by  said  letters  patent;  and  they  said  that  the 
granting  part  of  said  letters  patent  of  Car.  II.  is  in  the 
words  following,  *'  We  do  give,  grant,  and  confirm  onto 
the  said  Arthur  Earl  of  Donegal,  his  heirs  and  assigns, 
ail  the  said  fishings  and  fishing  pUces  of  what  kind  so* 
ever  in  the  said  loagh  or  pooIe  of  Lough  Neagh  and 
Tome  otherwise  Lough  Sidney,  alias  Loagh  Chiches- 
ter afbresaid,  and  in  the  river  of  Bann,  and  also  all 
the  islands  in  the  said  lough,  and  thesoyles  of  the  said 
lough  or  poole  of  Lough  Neagh  and  Tome,  aUas  lA>Qgb 
Si^ey,  idias  Lough  Chichester,  and  of  the  said  fiiyer 
Bann,  and  every  and  dther  of  them,  with  all  and  an- 
gular their  and  every  of  their  appurtenances  from  the 
lough  or  poole  aforesaid  unto  tho  rock  or  fidl  of  water 
called  the  Salmon  Leap  in  the  said  river,  being  in  the 
counties  of  Down,  Armagh,  Tyrone,  Antrim,  and  of 
the  county  of  Londonderry,  in  our  provmce  of  Ulster, 
in  our  kingdom  of  Ireland  aforesaid,  or  in  some  of  them 
together  with  also  the  Eale  Weirs  in  and  upon  the  said 
river  of  the  Bann  in  the  said  counties,  or  some  of 
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tbfloi,  tnd  Also  the  fall  power  to  come  to  the  banks  of 
liie  bogfa,  pooIe,  and  riyer  aforesaid,  within  the  bonnds 
ind  riren  aforeaaid»  and  thereapon  to  bty  and  put  their 
sets  and  all  other  Deoessaries  for  fishing,"  &c^  and 
thit  flud  New  Cat  was  entirelj  in  the  county  of  An- 
trim and  in  the  townland  of  Brecart  therein;  that  a 
portion  of  said  townland  is  now  formed  into  an  island, 
beiog  smronnded  by  the  New  Gnt,  the  Riyer  Bann, 
tod  Loogh  Beg;  that  all  the  islands  in  the  Bann  are 
Itjsaid  patent  granted  to  Lord  Chichester,  and  that 
•either  he  nor  any  one  deriving  under  him  had  ever 
eojoyed  or  pretended  title  to  any  part  of  Brecart;  that 
thus  it  tppMred  that  said  place  was  not  an  island  when 
the  patents  were  passed;  and  that  consequently  the 
Now  Gat,  by  which  it  became  an  ishind,  did  not  exist 
It  that  time,  but  that  said  New  Gut  was,  as  its  name 
imported,  of  recent  and  artificial  formation;  that  sud 
New  Gat  so  appeared  on  the  Grdnance  Survey,  while 
on  the  Down  survey  there  is  no  tiace  of  it;  and  that 
the  third  weir  in  the  petition  mentioned,  which  was 
erected  in  said  New  Gut  by  s«d  Meeuan  and  Colgan, 
it  not  within  the  limita  of  the  said  several  fishery 
gnmted  as  aforesaid,  or  within  said  River  Bann  at  all. 
That  respondents,  by  their  said  affidavit,  assert  and 
ahow  title  to  the  places  in  which  they  fished  respec- 
threly,  the  fixtures  employed  by  them  fur  that  purpose 
beiog  permaaeot,  and  long  oontinned  without  inter- 
rsptioo,  save  by  the  Boanl  of  Works  for  temporary 
porpooee,  and  in  the  assertion  and  exercise  of  the 
rights  and  powers  given  to  said  board,  under  and  by 
vittoe  of  the  statute  in  that  case  made  and  provided. 
Tbit  petitioners,  the  present  respondents,  by  their 
aidavit  in  reply,  did  not  dispute  the  fact  that  the 
Nov  Gut  was  a  water-course  diffisrent  and  diverging 
from  the  streana  that  is  the  boundary  between  the  said 
eoontioiof  Antrim  and  Londonderry;  but  they  alleged 
that  the  said  New  Gut  was  formed  by  the  natural  ac- 
tiou  of  the  water  of  the  River  Bann  partially  changing 
it&  coarse;  and  insisiitted,  m  oonaeqnence,  that  such 
water  of  die  Bann,  though  flowing  throngh  a  different 
channel  was  the  Bann,  which  was  in  eflfoct  alleging 
that,  by  kw,  the  water,  and  not  its  bed  or  channel, 
eonstitated  the  river.  That,  by  the  order  of  the  I9th 
day  of  February,  1864,  the  Master  of  the  Roils,  after 
redthig  the  petition  and  the  several  affidavits,  deeds, 
and  documents  filed  and  produced  respectively  in  the 
caatt  to  which  appellants  refer,  was  pleased  to  direct 
fi»r  isaaes  to  be  tried  by  a  jury  of  the  county  of  An- 
trim, wherein  said  petitioners  should  be  plaintifib,  ai  d 
aeid  respondeots  defendants,  which  issues  were  in  the 
terms  fofiowiag: — First.— Whether  the  place  where 
the  reqwndents  or  any  of  them  used  or  placed  any 
iMt  for  the  purpose  of  taking  fish,  or  fished  as  in  the 
8th  paragraph  of  the  canse  petition  in  this  matter 
mentioned,  is  part  of  the  River  Bann.  Second. — 
Whether  the  place  where  the  respondents  or  any  or 
which  of  them  used  or  placed  any  net  for  the  purpose  of 
takiogfish,  or  fished,  is  part  of  what  is  called  the  New 
Cot  Third— Whether  the  said  part  of  the  New  Gnt 
b  pan  of  the  River  Bann.  Fourth.— Whether  peti- 
tioDeiB  or  any  person  or  persons  deriving  under  them 
were  tor  three  years  before  the  2nd  day  of  October, 
1863,  the  day  of  the  filing  of  the  cause  petition  iu 
tUa  matter,  in  the  quiet  and  peaceable  possession  (save 
the  distubaooe  in  the  said  cause  petition  mentioned) 


of  the  fishuig  place  or  fishery  in  which  the  respon- 
dents placed  any  net  for  the  purpose  of  taking  fish  or 
fished.  That  said  issues  came  to  be  tried  on  the  22nd 
day  of  March  last,  at  Belfast,  before  the  Right  Hon. 
Justice  Fitagerald,  and  a  special  jniy  of  the  county  of 
Antrim,  and  that  the  three  first  of  said  issues  were  ma- 
terial, and  directed  for  the  purpose  of  ascertainmg 
whether  the  place  in  which  it  was  agreed  bj  petition- 
ers and  respon<Ients  that  respondents  had  fished,  was 
or  was  not  wit'iin  the  limits  of  the  several  fishery  in 
the  River  Banu,  granted  by  said  letters  patent;  and 
respondents'  fishuig  having  been  confined  to  the  New 
Gut,  the  question  for  the  jury  upon  said  issues  was, 
whether  the  New  Cut  was  within  said  limits  or  part  of 
the  River  Bann.  That  petitioners,  now  respondents, 
as  plaintiffs  upon  the  trial  of  said  issues,  having  nn- 
dertaken  to  prove  that  said  Gut  was  part  of  the  itiver 
Bann,  within  said  limits,  offered  no  evidence  material 
or  relevant  thereto,  but  confined  their  evidence  almost 
entirely  to  the  4th  issue.  That  it  appeared  by  evi- 
dence in  the  case  that  the  Board  of  Works  had,  for  the 
purposes  of  inland  navigation,  widened  and  deepened 
the  New  Gut,  so  that  much  of  the  water  from  the 
river  now  flows  throngh  it  in  a  direct  and  continuous 
'  stream,  of  width  and  breadth  apparentiy  equal  to  that 
of  the  river  itself,  and  so  passes  into  Lough  Beg, 
while  the  river  which  takes  a  winding  course  to  Lough 
Beg  from  where  the  Gut  joins  it,  is  now  comparatively 
narrow  and  shallow,  so  that  the  Gnt  now  appears  to 
be  part  of  the  Bann.  That  appellants  produced  the 
Down  survey,  whereby  it  appears  that  the  Bann  flows 
between  the  counties  of  Antrim  and  Londonderry  in 
one  continuous  stream,  which  stream  it  was  proved  is 
still  the  boundary  between  the  counties;  appellants 
further  proved  that  the  New  Gut  is  entirely  in  the  connty 
of  Antrim.  That  the  learned  judge  having  charged 
the  jury,  left  to  them  on  the  first  three  issues  the 
question  whether  the  New  Gut  is  part  of  the  River 
Bann,  and  his  Lordship  in  hia  report  of  the  trial,  stated 
that  the  jury  informed  him  that  the  New  Gnt  is  now  a 
part  of  the  River  Bann,  but  there  was  no  eridenoe  t6 
lead  them  to  the  conclusion  that  any  part  of  the  River 
Bann  flowed  where  the  New  Cut  now  is,  at  the  time 
of  the  patent  to  the  ancestor  of  Lord  Donegal,  or  that 
there  was  then  any  other  channel  in  the  River  Bann 
than  the  one  channel  which  divided  the  counties  of 
Antrim  and  Londonderry,  and  that  there  was  no  evi- 
dence to  show  that  the  New  Cut  had  been  formed  by 
natural  causes,  such  as  by  the  action  of  the  water 
forcing  its  way  by  the  shorter  course  into  Lough  Beg; 
and  they  also  informed  the  learned  judge  that  the  evi- 
dence did  not  satisfy  them  that  the  New  Gut  was  the 
result  of  artificial  can  js  alone.  AppelUmta  submitted 
that  this  statement  of  the  jary,  which  they  ako  em- 
bodied in  a  written  memorandum,  amounted  to  a  ver- 
dict for  appellants  upon  said  three  first  Issues — ^it 
thereby  appearing  that,  in  the  opinion  of  the  jury,  the 
plaintiffs  had  not  proved  that  the  New  Cnt  was  pait 
of  the  River  Bann  or  within  the  limits  of  the  said  se- 
▼oral  fishery,  and  same  having  been  reported  to  the 
JEUght  Honorable  the  Master  of  the  Rolls,  should 
have  satisfied  him  that  plaintiffs  had  failed  to  prove 
what,  m  order  to  obtain  an  iigunction»  they  were  bo  jud 
to  prove,  vhi. :— That  the  respondents  to  the  peti  ion  of 
appeal  had  title  to  the  place  in  whiehL  appeUaata  had 
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fiabed,  and  tibat  baviag  failed  to^stabUsb  such  title,  the 
Mkktg  by  appeUaots  waA  net  an  act  of  wbicb 
theif*  bad  a  right  to  complain,  or  to  aiA  the  High 
Oonrt  of  Ohanceiy  to  featraan  appdlanta  from  com- 
mttting  in  fatnre.  It  was  therefore  aobmitted  that 
the  said  order  of  the  6th  day  of  November,  mak- 
ing said  conditional  order  f^raolnte  with  costs,  was 
erroneous  and  onght  to  be  reversed,  and  that  the  canse 
shown  against  said  conditional  order  onght  to  be  al- 
lowed with  costs.  That  tbe  findings  of  the  jnrj, 
wbicb  were  for  plaiBtifis  on  all  the  issnes,  were  entered 
by  the  direction  of  tbe  learned  jnd^e,  but  were  not 
intended,  and  do  not  iu  fact  control  or  affect  the  opi- 
nion expressed  by  them  that  plaintiffs  had  not  proved 
their  case,  and  were  not  so  intended  by  said  learned 
judge. 

The  answer  of  O'Neill  to  the  above  petition  of  ap- 
peal stated  that  by  the  said  royal  letters  patent  tbe 
several  fishery  therein  granted  and  confirmed  is  de- 
acribed  as  **  all  the  fishings  and  fishing  places  of  what 
kind  soever  in  the  lon^b  or  pool  of  Lough  Neagh, 
also  Lough  Sidney,  alsoLongb  Chichester,  in  tbe 
river  of  Bann,  from  the  lough  or  pool  aforesaid  unto 
the  rock  or  fall  of  water  called  the  Salmon  Leap  in 
the  said  river  of  Bann,  being  in  counties  of  Down, 
Armagh,  Tyrone,  Antrim,  and  the  county  of  London- 
deny,  in  Ulster,  or  some  of  tbem,  or  in  the  confines 
of  them,  or  some  of  them,"  together  with  certain  eel 
•  weura  in  and  upon  the  said  river  of  Bann.  That  the 
aaid  cause  petition  stated  that  the  estate  and  interest 
of  the  grantee  under  tbe  said  letters  patent  descended 
to  ..the  late  Qeorge  Augustus,  Marquis  of  Donegal, 
who,  in  consideration  of  a  sum  of  £7)384  12s*  3d., 
by  indenture  of  lease  bearing  date  the  1st  August, 
1827,  demised  to  the  Ute  Earl  O'Neill  for  the  term 
of  6000  years,  and  at  a  rent  of  £369  48.  7d.  per 
annum,  **  tbe  eel  fishery  and  fishing  place  within  the 
Biver  Bann,  near  Toome-bridge,  in  tbe  county  of  An- 
trim, called  or  known  by  tbe  name  of  the  Toome  eel 
^hery  formerly  in  tbe  occupation  of  "  persons  therein 
named,  **  and  aU  and  singular  the  weirs,  dams,  water- 
Goursea,  rights,  privileges,  commodities,  advantages, 
and  appurtenances  to  ibe  said  fishery  belonging  or  ap- 
pertaining and  usually  enjoyed  therewith,  for  the  par- 
.pose  of  oatohiag  and  taking  eels  within  the  known 
and  accustomed  limits  of  the  said  fishery,  with  full 
and  lireeiiberty  to  erect,  make,  set  up,  and  place  new 
or  other  eel  weirs  or  traps  in  said  River  Bann,  within 
Abe  limitsaforesaid ; "  and  the  said  £arl  O'Neill  thereby 
covenanted,  amongst  other  things,  to  maintain  all  ex- 
isting and  future  eel  weirs  within  the  limits  of  tbe  said 
fishery.  That  the  estate  and  interest  of  the  said  Earl 
O'Neill,  ander  tbe  said  demise,  itftorward^  on  his  de*- 
cease  in  the  year  1841,  became  vested  in  his  brother, 
the  late  Visconnt  O'Neill.  That  afterwards  the  Com- 
missioners of  Public  Works  in  Ireland,  in  order  to 
carry  on  certain  works  for  the  purpose  of  impioviiig 
the  drainage  of  the  district,  and  the  navigation  of  the 
River  Bann  between  Lough  Neagh  and  Lough  Beg, 
agreed  to  purchase  the  interest  of  the  saki  Viscount 
O'Neill  in  the  said  Toome  Kel  Fishery;  and  aeebrd* 
icgly,  by  deed-poll,  bearing  date  the  28lh  September, 
1860,  tbe  said  Viscount  O'Neill,  in  considemtion  of 
ithe  sum  of  .£i,'626,  assigned  hie  iaterest  in  the 
said  eel  fishery,  to  tbe  eakt  ooomiissionevsy  which 


said  deed-poll  Is  as  follows  :^**'I,  tbe  Right  Honor- 
able John  Bruce  BIcbard  Viscount  O'Ndll,  of  Shane's 
Castle,  in  tbe  county  of  Antrim,*  m  consideration  of 
tbe  e«m  of  £1,625  paid  to  me  by  tbe  Commissioners 
of  PnUie  Wori^s  in  Ireland,  being  the  commissioners 
acting  in  exeidution  of  an  Act  made  and  passed  io  tbe 
dtb  and  6tb  years  of  tbe  reign  oPfier  tfi^esty,  &c.  do 
hereby  grant,  assign,  release,  and  make  over  to  the 
said  commissioners  All  that  eel  fishery  and  fisfaiog 
place  wilhhi  tbe  River  Bann,  near  Toome^brtdge,  in 
the  said  county  xnf  Antrim,  called  or  known  1^  the 
name  of  the  Toome  Eel  Fishery,  formeriy  in  the 
tenure  or  occupation  of,  &e.,  and  all  and  singular  the 
weirs,  dams,  watercourses,  rights,  privileges,  liberties, 
commodities,  advantages,  and  appurtenances  to  Ibe 
said  fisheiy  belonging  or  appertaining,  and  nsaaWj  en- 
joyed therewith;  and  also  all  cots,  tanks,  and  fisbiog 
gear  thereunto  belonging  (except  as  in  tbe  origioal 
lease  hereinafter  mentioned  is  excepted  and  reserved), 
and  aH  tbe  estate,  right,  title,  and  interest  of  the  said 
John  Bruce  Richard  Viscount  O'Neill  in  and  fo  the 
same,  and  every  part  thereof,  to  bold  (except  as  bo- 
fbre  mentioned)  to  the  said  commissioners  and  their 
successors,  accordhig  to  the  true  intent  aud  meaning 
of  said  Acts,  for  and  during  all  tbe  rest,  reudoe,  and 
remainder  of  the  term  of  6000  years  now  to  come 
and  unexpired,  granted  in  and  by  a  certain  hdentnre 
of  lease,  bearing  date  the  1st  day  of  August,  1827, 
and  made  between  the  Most  Honorable  George  Aogns- 
tus.  Marquis  of  Donegal,  of  the  first  part,  the  Bev. 
Arthur  Chichester  Macartney  of  tbe  second  part,  and 
the  Right  Honorable  Charies  Henry  St.  John  Earl 
O'Neill  of  the  third  part,  subject,  however,  to  the 
payment  of  tbe  rent,  and  to  the  performance  of  the 
several  and  respective  covenants  on  tbe  lessee's  part 
in -said  indenture  of  lease  contained.  In  iritnesa 
whereof  I  have  hereunto  set  my  title  of  honour  and 
seal  cm  this  28th  day  of  September,  in  the  year  of 
our  Lord  1860.  tD'NEiLL  (Seal)."  That  the  said 
commissioners  accordingly  eonnneoced  and  executed 
the  said  Works,  upon  the  completton  of  which  they 
agreed  to  assign  thetr  interest  in  the  said  'fishery  to 
thepresent  respondent,  Jolin  O'Neill;  and  accordingly 
by  indenture,  bearing  date  tbe  25tb  day  of  Jun«» 
1866,  tbe  said  Commissioners  of  Public  Works  io 
Ireland,  in  consideration  of  the  sum  of  £2,800,  as- 
signed the  lessee's  interest  in  the  said  eel  fishery  to 
the  said  John  O'Neill  for  the  remainder  of  said  term 
in  the  words  following,  that  is  to  say— "All  that  eel 
fishery  and  febing  place  within  the  River  Bann,  netf 
Toome-bridge,  in  -the  barony  of  Upper  'Foome,  ai»d 
couuty  of  Antrim,  called  and  known  by  tbe  name  of 
Toome  Eel  Fishery,  frwmerly  in  the  tenure  or  occn- 
pation  of,  &c.  Atid  the  said  John  O'lWH  ^^t" 
hereby  for  himself,  bis  heirs,  executors,  «dttr1nistra- 
tors,  and  assigns,  covenant  and  tigree  with  the  wtd 
Oommisswners  of  PubHc  Works,  their  helfa,  c^f**: 
tors,  successors,  and  assigns,  that  the  site  fbt  fish«g 
said  fishery  shall  be  confined,  as  regards  permanent 
fixtures,  to  that  portion  of  the  said  River  Bann  eti- 
tending  fW)m  tbe  foot  or  tail  of  Toome  regohtmg 
weir  to  a  poiirtone  hundred  yards  on  the  i>o'ra 
stream  side  of  the  iron  latticed  bridge,  and  that  flx^ 
tares  of  a  temporary  character  which  are  4o  be  re* 
moved  at  tbe  dose  of  each -fishifig  season  «hall  not-w 
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eracted  or  fixed  at  QKue  thmn  two  points  between 
Toomo^bridge  nd  Loa^  Begy  as  shall  be  approved 
of  bj  the  said  commissioners  or  thdr  saceessois  pre- 
▼iona  to  erecting  or  fishing  same;  and  also  that  all 
fishii^^weirs  which  shall  or  may  be  erected  within 
the  Bmita  afaresaid,  aobject  to  the  provisions  in  that 
behalf  herdnbefore  eontained,  shall  be  subject  to  the 
prenons  approval  of  the  sud  Oommissionen  or  their 
sneoesBors  as  to  their  position  (within  the  limits  afore- 
said) and  the  mode  of  constmction;  and  that  anj 
snch  weir  shall  be  so  oonstmcted  as  not  in  time  of 
fiood  to  throw  back  water  npon  the  apex  of  the  regu- 
lating weir  wluch  is  sitaate  in  said  river  immediatelj 
above  the  fishing  site  hereinbefore  mentioned.    That 
after  tracing  the  title  to  the  said  several  fishery  as 
aforesud  the  canse  petition  alleged  that  from  the  26th 
day  of  Jane,  1855,  when  petitioner  (now  respondent), 
John  O^eiil,  became  the  proprietor  thereof  as  aforesaid, 
lie  had  by  himself  and  his  lessees  enjoyed  the  said 
fishery  without  intermption,  and  used  for  that  purpose 
three  weirs,  and  that  petitioners  (now  respondents), 
John  Celgan  and  Patrick  Meenan  (who  in  the  year 
1 S55  became  his  tenants  at  a  yeariy  rent  of  £950), 
had  oontinued  so  to  enjoy  the  same;  and  that  until 
shortly  before  the  filing  of  the  canse  petition,  the  respon 
dents  (now  appellants)  never  asserted  any  right  to  fish 
or  fished  above  the  third  or  lowest  weir  of  petitioners 
(now  respondentsX  but  that  in  the  ooofse  of  the  sea- 
son then  being  they  for  the  first  time  commenced  so 
'to  fish^  and  greatly  injured  the  fish  of  the  petitioners 
(now  the  tegpomdfntn)  by  intercepting  fish  on  their 
*way  down  to  the  said  third  or  lowest  weir.    Thai  re 
spoadents  (now  appellants)  by  their  aaawering  affids 
vH  alleged  that  the  sttd  third  or  lowest  weir  was  not 
in  the  River  Bann  but  in  the  New  Gut,  and  that  con- 
aeqoently  petitioners  (new  respondents)  had  no  right 
to  fish  there;  and  they  also  asserted  that  they,  the 
aaid  respondents  (now  appellanta),  had  a  right  to  fish 
in  the  said  New  Out;  but  petitioners  (now  respon 
deata)  sif  that  the  said  respondents  (now  appellants) 
^Bd  not  show  any  titb  whatsoever  to  the  places  in  which 
they  fished;  and  the  engmes  em|doyed  by  them  were 
not,  and  were  not  alleged  to  be,  permaixent,  bat  were  in 
fiMit  moveable  poles  and  nets  which,  when  need,  were 
generally  put  down  by  night  and  removed  in  the  day- 
tisne;  and  the  present  respondents  stated  that, they 
for  a  long  time  permitted  the  present  appellants  to 
lish  bebw  their  said  third  weir,  where  the  said  re^ 
8poodeni*a 'fishery  conld  not  be  in  any  way  interfered ! 
with;  and  the  said  respogsdents  say  present  appelfauits 
never  showed  any  title  whatsoever  4o  fish  in  any  part 
of  the  eaid  New  Cat,  as  they  admit  having  done,  and 
had  no  snch  title,  and  were  in  fact  (save  so  for  as 
they  were  permitted  b}  these  respondents  as  afore-- 
aaid)  trespassers  withont  any  color  of  legal  right. 
That  in  an  affidavit  made  by  the  now  respon^ 
deal,  John  Golgan,  in  reply  to  the, answering  affidsr 
viu  oC-Mspendents  (now  appellants),  it  was  shown 
tiMt  the  former  ooarseof  tlie  said  Btver  Bann^  between' 
tiM  vn^er  extsemity  of  the  New  Cot  and  Loagh  Beg, 
la  always  atagnant  in  .summer;  and  the  Bt&d  New 
Ottt,  ahlhoagh  so  called,  is  in  foot  of  great  antiquity 
and  nnknown  origin,  and  is  the  outlet  and  channel  by 
wfakh  the  water  flows  &om  Longh  Neagh  to  Lough 
Be^  and  was  always  need  as  a  several  fishery  by  the 


O'Neill  fomilies  nnder  their  titie  aforesaid  by  means 
of  permanent  or  fixed  weirs.  That,  npon  the  state 
of  fiEicts  so  disclosed  to  the  Court,  the  petitioners  f now 
respondents)  contended  that  the  New  Cut  was  a  part 
of  the  River  Bann,  and  that  the  right  of  fishing  in  its 
water  passed  under  the  said  demise  of  the  said  Toome 
Bel  fishery,  and  is  part  of  the  right  of  fishing 
granted  by  tho  patents  before  referred  to;  that  the 
fishery  in  the  said  New  Cut  had  been  long,  uninter- 
ruptedly, and  exclusively  enjoyed  by  petitioners  (now 
respondents)  and  thmr  predecessors  in  estate,  nnder 
and  by  virtue  of  the  said  demise;  and  that  they  had 
established  their  title  to  the  relief  sought  as  against 
the  respondents  (now  appellants),  in  whom  there  was 
no  color  of  legal  titie^  and  who  were  mere  trespassers. 
That  on  the  said  trial  the  petitioners  (now  respon- 
dents) produced  a  number  of  witnesses  who  proved 
that  the  New  Cut  is  now  the  main  and  frequently  the 
only  channel  through  which  the  waters  of  Lough 
Neagh  flow  down  to  Longh  Beg;  that  its  dimensions 
were  increased  by  the  operations  of  the  said  Commts-> 
sinners  of  Public  Works  in  the  execution  of  said  works 
of  drainage  and  navigation;  but  that  long  previous 
thereto,  and  as  long  as  living  memory  ran,  the  said 
New  Cut  had  existed  and  had  been  uniformly  and  ex- 
clusively used  for  fishing  by  the  O'Neill  family  until 
the  purchase  by  the  Board  of  Works  hereinbefore 
mentioned ;  and  that  since  the  assignment  to  the  pre- 
sent respondent,  John  O'Neill,  it  bad  been  so  used 
and  enjoyed  by  the  petitioners  (now  respondents). 
That  petitioners  (now  respondents)  had  previously 
produced  before  the  Master  of  the  Rolls  a  copy  of  the 
Ordaaaee  Survey  of  1832,  in  which  the  New  Cut  is 
laid  down,  and  in  which  it  apfiears  to  be  as  broad  as 
.it  is  at  the  present  day;  and  a  plaa  used  by  the  Board 
of  Works  in  the  execution  of  their  operations^  and 
caken  from  the  said  Ordnance  Survey,  was  also  pro- 
duced on  the  trial 'Of  the  issues,  and  was  relied  on  by 
the  petitioners  (now  respondents)  in  support  of- their 
case.  That  it  was  also  proved  by  petitioners  that 
during  the  time  when  the  said  fishery  was  in  the  oc- 
cupation of  the  said  Earl  and  Viscount  O'Neill  rei- 
spactively  nmisr  the  sakl  demise  firom  the  BCarquis  of 
Donegal,  there  was  a  permaaant  weir  in  the  part  of 
the  New  Cnt  where  the  said  third  weir  now  is»  which 
weir  was  used  and  fished  by  the  safd  Earl  and  Via- 
count  and  their  tenants  uninterruptedly  as  part  of  the 
Toome  Eel  Fishery,  and  remained,  and  was  so  used, 
,np  to  the  time  when  the  Commissioners  of  Pnblic 
.Works  entered  as  aforesakl;  and  it  was  also  proved 
^at  .thoie  bad  been  another  fixture  for  fishing  which 
nraa  likewise  used  by  the  said  Earl  and  Visconnt,  at 
a  place  called  the  Black  Stone^  lower  down  than  the 
said  third  weir,  and  at  the  pomt  where  the  said  New 
Cot  opened  into  Longh  Neagh.  That  it  was  likewise 
proved  that  when  the  Commissioners  of  Public  Works 
entered  as  aforesaid,  they,  for  the  purpose  of  improv- 
ing the  navigation  of  the  River  Bann,  removed  all 
the  weirs  and  other  obstructions  to  navigation  which 
were  in  the  New  Cnt  and  deepened  a  part  of  its  chan- 
nel. That  the  respondents  (now  appellants)  produeed 
and  relied  upon  a  tracing  of  the  Down  Survey,  show- 
ing only  one  channel  of  the  Bann  at  the  point  in 
question,  as  evidence  that  th^  New  Cnt  was  not  in 
I  existence  at  its  date^  but  it  was  pointed  out  that  the 
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Dowir  Surrey  U  very  meagre  in  its  delineatioo  of 
riven  in  the  district  in  qaestion  whicli  b  therein  de- 
scribed as  **  nnforfeiied  land,**  and  the  delineation  of 
the  river  therein  contained  is  manifestly  incorrect,  and 
probably  was  not  taken  from  survey  or  inspection ; 
and  the  jury  had  the  said  tracing  before  them  when 
considering  their  findings.  That  the  respondents 
(now  appellants)  prodnced  several  witnesses  who 
gave  no  evidence  of  the  origin  of  the  said  New  Cat, 
or  of  its  having  any  hbtoric  origin  whatever.  That 
therenpon  and  after  the  charge  of  Mr.  Jnstice  Fitzge- 
rald, who  tried  the  issues,  the  jury  fonnd*for  peti- 
tioners (now  respondents)  all  the  four  qnestions  sub- 
mitted to  them  nnder  the  direction  of  the  Jadge, 
which  direction  was  founded  upon  a  special  finding  of 
the  Jniy,  certified  by  him  to  be  as  follows— that  is  to 
say,  **  that  they  were  of  opinion  that  what  is  called 
the  New  Cut  is  now  part  of  the  River  Bann,  bat  they 
(the  jary)  had  no  evidence  that  at  the  time  of  Lord 
Donegal's  grant  there  was  any  other  ontlet  for  the 
water  except  the  Bann  separating  the  coanties  of 
Derry  and  Antrim;  also  that  they  had  no  evidence 
that  the  New  Cnt  was  made  by  natural  means,  or 
that  it  was  made  by  artificial  means  alone,  and  that 
they  found  for  the  plaintifis  (who  are  now  respon- 
dents) on  the  foartb  is^ne." 

HU  AUomey-Otneral  (Lawson),  the  Solkiiar-Oe- 
neral  (Sullivan)^  and  M^Mechan  were  for  the  appel- 
lants.— llie  order  of  the  Master  of  the  Rolls  was 
erroneous.      This  ioj  unction  should  not  have   been 
granted,  restraining  the  appellants  from  fishing  within 
the  limits  of  the  several  fishery,  inasmnch  as  they 
never  fished  within  the  limits  of  the  several  fishery  at 
alL     We  admit  having  fished  in  the  New  Cot,  and  the 
jury  have  found  that  that  cnt  was  not  part  of  the  River 
Bann  at  ths  time  of  the  granting  of  the  patent,  though 
it  now  is.    The  Master  of  the  Rolls  then  having  re- 
gard to  this  finding  of  the  jury  onght  not  to  have 
issued  and  made  said  conditional  order  absolute.     The 
canse  petition  does  not  aver  that  the  New  Cnt  is  part 
of  the  River  Bann.     The  only  material  qaestion  now 
for  the  Court  to  consider  is,  whether  the  New  Cut  was 
within  the  limits  of  the  several  fishery?    There  was 
no  evidence  one  way  or  the  other  as  to  when  this 
New  Cut  was  made,  yet  the  name  implies  that  it  was 
cut  by  the  hand  of  man.    At  the  date  of  the  patent 
it  cannot  be  contended  that  the  fishery  was  indnded 
in  that  of  the  Bann,  or  that  the  cut  was  part  of  the 
Bann  at  alL    A  river  may  insensibly  alter  its  coarse, 
and  if  it  do,  the  river  in  its  altered  coarse  is  still  known 
by  the  same  name,  and  preserves  the  same  grants, 
rights,  and  privileges  as  were  connected  with  said  river 
before  its  alteration,  as  for  example  whatever  rights 
were  granted  by  patent  before  the  gradual  change  re- 
mained there  after;  it  is,  however,  quite  otherwise 
where  the  alteration  is  sudden,  as  if  the  cut  were  made 
by  the  hand  of  man,  and  so  the  law -is  laid  down  in 
Loitl  Hale,  De  Jnre  Maris,  part  1,  ch.  1 — ''  If  afresh 
river  between  the  lands  of  two  lords  or  owners  do  in- 
sensibly gain  on  one  or  the  other  side,  it  Lb  held  (22 
Ass.  93)  that  the  property  continues  as  before  in  the 
river.    But  if  it  be  done  sensibly  and  snddenly,  then 
the  ownership  of  the  soil  remains  in  the  former 
bounds;''  and  again,  part  1,  ch.  4,  **  If  the  mark  re- 
main or  coutinae,  or  extent  be  reasonably  certain,  the 


case  is  clear.*'— Ford  v.  Laeeg  (7  Huri.  &  Nor.  151); 
Rex  V.  Lard  TaHborough  (3  B.  h  C.  91);  The  Ab- 
bot of  Ramsay's  com  (I^er,  326,  b.) 

Brewster^  Q.C.,  Harrtaon^  Q.C.,  and  Porter^  con- 
tra— The  Bann  is  a  navigable  river,  and  we  ssbmit 
that  if  a  river  change  its  coarse,  the  right  of  fishing 
follows  the  water,  and  still  further  we  say  if  this 
change  be  by  artificial  means,  yet  even  so  will  this 
same  law  prevail. — Taylor  v.  PFAt^^rsoJ  (Dooglas, 
746).  In  1  Hawkin's  Pleas  of  the  Crown,  698,  sec. 
4,  it  is  said  that  '*  a  highway  may  be  changed  by  the 
act  of  Qod;  and  therefore  it  hath  been  holden  that  if 
a  water  which  has  been  an  ancient  highway,  by  de- 
grees change  its  course,  aad  go  over  different  groaad 
from  that  whereon  it  used  to  run,  yet  the  highway 
continnes  in  the  new  channel  in  the  same  maoDer  aa 
in  the  oW—Vida  also  1  R.  Abr.  390.  The  board 
of  works  purchased  this  fishery  under  the  65ib  aect 
of  the  5  &  6  Vict.  ch.  89*  which  authorises  the  com- 
missioner to  purchase  land  for  the  purposes  of  the 
Drainage  Acts,  and  the  interpretation  daose  of  the 
159th  section  extends  the  term  '*  land  "  to  weirs. 

If  this  New  Cut  were  made  naturally,  and  not  by 
artificial  means,  there  would  be  no  argument  aboot  it. 
[The  Lord  Chancellor. — Don't  assume  that;  that  is  a 
most  debatable  position.]  Supposing  it  had  altered  na- 
turally, they  could  not  have  prevented  us  from  fol- 
lowing the  fishing.  [Lord  CluMoeUor, — Coald  yoa 
put  down  weirs  in  the  new  soil  ?]  That  b  not  thia 
case.  [Lord  ChanofUor — It  is  thb  case.  I  think 
you  are  pushing  this  qaestion  extremely  far.] 

June  5. — Thk  Lord  CHAifO£Lix>B. — In  this  case  id 
which  the  petitioner  claimed  the  right  of  fishing  in  the 
River  Bann,  the  Master  of  the  Rolls  granted  an  in- 
junction to  restrain  the  respondeDts,  Patrick  M'Erlane 
and  others,  from  erectkg,  or  keeping  erected,  any 
weir,  and  from  keeping  or  using  any  net  for  the  pur- 
pose of  taking  fish,  and  from  any  way  taking  fish  or 
fishing  in  any  part  of  the  River  Bann  within  the 
limits  of  a  several  fishery  granted  by  letters  patent 
of  Charles  the  Second,  and  from  and  in  anywise  hin- 
dering or  preventing,  or  interfering  with  the  petition- 
ers in  the  exercise  of  their  respective  and  exclnsive 
rights  of  fishing  within  the  limits  of  the  River  Bann. 
The  Master  of  the  Rolls,  before  issuing  this  uijonc- 
tion,  directed  four  issues  to  be  tried.  Those  issues 
have  been  tried,  and  have  resolted  in  favour  of  the 
pedtioner.  A  motion  was  then  made  before  His 
Honor  to  set  aside  that  verdict,  and  he  disallowed  the 
oaose  shown,  and  he  gave  all  the  costs,  indading  the 
coats  of  the  trial,  against  the  respondents.  Well, 
what  has  this  verdict  dedded?  Has  it  decided  any- 
thing? The  cause  petition  claims  the  right  of  fishing 
in  the  River  Bann,  and  it  traces  title  to  the  patent  of 
Charles  IL,  and  it  alleges  that  thoee  three  weirs  for 
catching  eels  are  in  that  river.  Well,  the  jury  find 
that  that  river  open  which  the  weira  exist,  and  known 
by  the  name  of  the  New  Cut,  was  not  then  in  exists 
enoe.  The  petitioners,  it  appears  to  me,  have  no  right 
at  all  to  have  this  injunction;  it  does  not  appear  that 
they  have  any  right  to  fi^b  in  this  New  CuL  The  pro- 
prietors of  the  lands  would  have  the  right  to  the  fish  on 
their  respective  sides,  which  generally  extends  adjibtm 
medium  aqua.  The  Scotch  cases  go  to  show,  indeed, 
that  he  might  follow  his  fish  over  the  soil  of  another. 
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The  Gonclosion,  then,  I  have  arrived  at  b,  that  we 
ought  to  allow  the  caiue  shown  against  the  condi- 
tiooal  order,  and  I  am  of  opinion  that  the  respondents 
ooght  not  to  be  put  to  the  costs  of  the  cause  petition. 
The  patent  was  passed,  and  it  was  said  that  the  New  Got 
now  was  part  of  the  River  Bann.    The  petitioners  have 
fiuled  in  establishing  this  allegation,  and  from  the  begin- 
ning to  the  end,  petitioners  have  relied  npon  the  patent 
alone  as  the  foundation  of  their  title.    Well,  thb  was 
not  a  plenary  suit,  but  what  is  known  in  this  country 
as  a.possesory  suit.      Questions  of  title  cannot  be 
called  into  account  therein;  therefore,  supposing  the 
thing  had  existence  at  all,  it  is  enough  to  show  that 
thej  were  three  years  in  possession,  in  quiet  posses- 
sion, and  if  so  they  are  entitled  to  file  this  pos;»essory 
bill;  bat  the  thing  must  have  had  existence.     Now, 
the  qnestiou  is,  bad  it  existence?     The  whole  bias  of 
the  petition  is,  that  their  fishery  was  granted  by  King 
Charles  the  Second,  so  that  the  point  to  be  determined 
is,  was  the  right  of  fishing  granted  by  that  patent. 
The  JQfy  found  that  the  New  Gut  is  part  of  the  Bann 
now,  but  was  not  at  the  time  of  the  grant.     A  great 
namber  of  cases  have  been  cited,  many  of  them  not 
matdriaL     Still  the  question  remains  behind  as  to  the 
right  to  fish  in  this  new  cut  in  the  year  1668,  and 
the  real  question  is,  was  the  New  Gut  part  of  the 
Biver  Bann  at  that  time.     The  order  of  the  Master 
of  the  Rolls  there  b  quite  useless;  it  does  not  appear 
that  M'KrUne  fished  in  the  River  Bann  itself;  then 
whj  grant  an  injunction  when  no  act  lias  been  done 
on  the  river  itself^  and  when  there  has  been  no  com- 
plaint made?     We  shall  therefore  reverse  the  order 
of  the  Master  of  the  Rolls>  and  shall  allow  the  cause 
shown  against  maldng  absolute  the  conditional  order 
of  the  5th  of  November,  1864.     We  shall  dissolve, 
then,  the  injunction,  with  costs  to  be  paid  by  the  pe- 
titioners to  the  respondents;  and  refer  it  to  the  Mau- 
ler to  inquire  and  report  what  damages,  if  any,  the 
respondents  liave  incurred  by  reason  of  the  injunction. 
This  order  should  not,  in  any  way,  prejudice  the  q  les- 
tion  as  to  the  right  to  fish  in  the  '*  New  Gut.**     This 
Injooction  ought  not  to  have  been  granted,  inasmuch 
as  the  place  in  ^hich  the  M  Erlanes  fished  did  not 
form  any  part  of  the  river  in  which  the  several  fishery 
was  created,  and  which  fishery  was  granted  by  letters 
patent  of  19  Gharles  IL 

The  Lord  Justicb  of  Appkjll. — It  is  impossible  to 
maintain  the  injunction  which  follows  the  prayer  of 
the  petition.  The  petition  is  based  on  the  petitioners' 
title,  and  they  have  not  shewn  that  the  New  Gat  was 
tlie  rirer  which  was  granted;  therefore  failing  to 
prome  this,  he  must  fail  in  obtaining  his  injunction, 
and  be  having  fiuled  in  one,  mnst,  it  follows,  fail  in 
tiio  other.  Now  suppose  we  left  the  order  to  stand, 
that  order  would  be  nugatory,  and  would  produce 
endleas  and  fruitless  litigation.  We  must  then  re- 
rene  the  order  of  the  Master  of  the  Rolls. 


Court  of  C^aiutry. 

Bopartad  by  Ottvar  J.  Baifn,  Esq.,  Bairbrt0ivat>Law 

GooPSR  V.  Phibbs  and  others. — J/oy  31 ; 
June  1,  2,  14. 

Error  in  law — Error  in  /act — Relief^Pti/iciple  ^ 
upon  which  the  Court  acta. 

When  money  has  been  paid  or  a  conveyance  executed 
in  ignorance  of  a  poitU  oflaw^  rdkfmay  he  granted 
hy  the  Cowi  of  Chancery;  but  reUef  wiU  not  be 
given  when  U  would  be  against  good  oonecienoe  that 
the  party  who  made  themiatake  should  be  freed  from 
the  consequence  of  his  own  error. 

This  was  a  cause  petition  presented  by  Edward  Henry 
Gooper  of  Markree  Gastle,  in  the  county  of  Sii^o, 
against  the  respondents  William  Phibbs,  Arthur 
Warren,  and  Laura  his  wife,  Charlotte  S.  Gooper, 
Emma  M.  Gooper,  Selina  E.  Cooper,  and  Leahy  U. 
Gooper: — the  petition  prayed  that  a  certain  agreement 
made  between  the  petitioners  and  Mr.  Phibbs  might 
be  cancelled,  and  it  also  prayed  for  an  injunction  to 
restrain  Mr.  Phibbs  from  suing  at  law  npon  this  agree- 
ment, or  from  enforcing  same.  The  agreement  which 
the  petition  thus  sought  to  have  cancelled  was  as  fol- 
lows : — **  Memorandum  of  agreement  bearing  date  the 
14th  October,  1863,  between  Golonel  Edward  Gooper 
of  the  one  part,  and  William  Phibbs,  administrator  of 
Joshua  Edward  Cooper,  deceased,  of  the  other  part, 
whereby  the  said  William  Phibbs  agrees  to  let,  and 
the  said  Golonel  Gooper  agrees  to  take  for  a  term  of 
three  years  to  be  computed  from  the  1st  day  of  No- 
vember next  the  salmon  fishery  of  Ballysodare,  county 
Sligo,  together  with  the  Rapids  Cottage,  coach-house, 
and  gate- house,  at  the  yearly  rent  of  ksSO  sterling, 
said  rent  to  be  payable  half-yearly  on  every  first  day 
of  May  and  first  day  of  November  in  each  year.  And 
it  is  further  agreed  that  said  Edward  Gooper  shall 
during  the  said  tenancy  keep  proper  books  showing 
the  receipts  and  expenditnie  of  said  fishery,  and  weights 
in  pounds  of  the  number  of  fish  taken,  and  shall 
allow  the  said  William  Phibbs  or  any  person  antho- 
rized  by  him  to  inspect  said  books  at  all  seasonable 
times,  and  to  have  free  access  at  all  times  to  said 
fishery.  And  the  said  William  Phibbs  agrees  to  keep 
roofs  of  all  the  buildings  and  inside  work  in  repair 
during  the  said  term;  the  nets  and  cobbles  to  be  valned 
before  entry,  and  on  the  expiration  of  the  term  the 
difference  in  value  to  be  paid  by  Golonel  Cooper  if 
they  have  been  deteriorated,  but  it  is  optional  with 
Golonel  Gooper  to  take  them  or  not,  and  if  deemed 
necessary,  a  lease  to  embody  these  terms  shall  be  pre- 
pared.** This  agreement  was  then  signed  by  Edward 
Henry  Gooper,  and  William  Phibbs.  The  petition 
stated  that  the  petitioner  was  ignorant  of  his  rights 
when  he  entered  into  the  agreement  by  which  he  be- 
came tenant  of  the  fishery,  which,  in  point  of  ftct, 
was  his  own.  It  appeared  that  the  Right  Honorable 
Joshna  Cooper,  who  was  the  great  grandfather  of  the 
petitioner,  had  two  sons,  Joshna  Edward  and  Edward 
Synge.  Joshua  Edward,  in  afler  life,  became  a  lunatic, 
and  died  without  issue.  Edward  Synge  married,  and 
had  two  sons,  Edward  Joshna  Cooper,  who  represented 
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the  cotintj  of  Sligo  in  Parliament  for  manj  years,  and 
Richard  Wordsworth  Cooper.  Edward  Joshna  Cooper 
died  in  1 863,  without  male  issue,  but  leaving  daughters, 
who  were  oiade  respondents;  and  the  petitioner  Ed- 
ward Henry,  was  the  eldest  son  of  Richard  Words- 
worth Cooper.  The  petition  alleged  that  the  tolls 
and  cnstoms  of  Ballisodare,  and  of  the  markets  thereof, 
and  also  the  salmon  fishery,  and  all  other  fisheries 
thereof,  formerly  belonged  to  the  Croflon  family;  and 
that  in  1806,  Sir  Edward  Crofton,  in  considera- 
tion of  £1500  granted  same  to  Joshna  Edward  Cooper. 
Between  the  years  1806  and  1821  Joshna  Edward 
Cooper  became  a  Innatic,  and  his  brother,  Edward 
Synge  Cooper,  was  appointed  his  committee.  In  1 82 1 
on  the  occasion  of  the  marriage  of  Edward  Joshna 
Cooper,  his  eldest  son,  with  Miss  Sophia  L'Estrange, 
Edward  Synge  Cooper  put  into  the  seitlement  certain 
properties  of  which  he  was  then  possessed,  and  cove- 
nanted with  the  trnstees  that  within  six  months  after 
the  lunatic's  death,  intestate,  and  without  issue,  he 
would  convey  all  the  lunatic's  estates  to  the  trustees, 
upon  trust  (amongst  others)  for  himself  for  life,  re- 
mainder to  his  son,  Edward  Joshna,  for  life;  remainder 
to  his  (Edward  Joshua's)  sons  by  that  marriage  in  tail 
male,  with  remainder  over.  Miss  L'Estrange  died 
shortly  after  the  marriage;  and  in  1827,  on  the  occa- 
sion of  Edward  Joshua's  second  marriage  with  Miss 
Sarah  Frances  Wynne,  Edward  Synge  Cooper,  his 
eldest  son,  Edward  Joshua  Cooper,  and  his  second 
son,  Richard  Wordsworth  Cooper,  severally  covenanted 
with  the  trustees  that  all  the  property  of  the  lanatic, 
with  the  appurtenances  thereto,  shouid,  after  his  de- 
cease, be  Conveyed  to  the  trustees,  upon  trust,  for 
Edward  Synge  Cooper  and  his  son,  Edward  Joshua 
severally  for  life ;  remainder  to  Edward  Joshua's  sons 
in  tail  male ;  and,  in  default  thereof,  to  Richard  Words- 
worth for  lifb,  remainder  to  his  sons  in  tail  male. 
Edward  Synge  Cooper  died  in  1 830,  in  the  lunatic's 
lifetime  and  Edward  Joshoa  was  appointed  the  com- 
mittee. The  lunatic  died  in  1837.  Richard  Words- 
worth Cooper,  the  petitioner's  father,  4ied  in  1850, 
and  Edward  Joshna  Cooper  died  in  1863,  without 
issue  male,  wherenpon  the  petitioner  became  entitled 
to  all  the  estates  as  tenant  In  tail  male  under  the  limi- 
tations of  the  settlement  of  1827.  It  appeared  that 
in  1837,  Edward  Joshua  Cooper,  who  was  tenant  for 
life,  obtained  a  private  Act  of  Parliament  (1  Vict, 
cap.  89)  *'  to  estaUish  and  protect  the  salmon  fishery 
iu  the  lakes  of  Owenmore  and  Arrow,  and  in  the  Balliso- 


dare river;"  and  the  petitioner  alleged  that  said  Kd- 
ward  Joshna  Cooper  informed  him  that  under  the  Act 
of  Parliament  he  became  owner  in  fee  of  the  fishery, 
and  that  until  after  his  death,  and  antil  lately,  the 
petitioner  continued  nnder  that  impression;  but  he  was 
DOW  advised  that  the  salmon  fishery  fiormed  portion  of 
the  premises  comprised  in  the  settlement  of  1 827,  and 
therefore,  that  he  was  the  owner  thereof,  and  that  the 
agreement  which  he  had  entered  into  with  the  respon- 
dent, Phibbs  (who  was  the  administrator  of  Edward 
Joshua  Cooper),  for  a  lease  of  the  fishery,  while  be 
was  under  the  erroneous  impression  that  his  uncle 
was  the  abeolute  owner,  should  be  set  aside  and  not 
be  held  binding  on  him. 

The  respondent's  case  was  that  Sir  E.  Crofton  had 
not  in  1 806  any  several  or  exclusive  fishery  in  the 
Ballisodare  river;  that  before  the  making  of  the  private 
Act  of  Parliament  the  right  was  vested  in  the  Crown, 
or  in  other  parties  whose  rights  Edward  Joshaa 
Cooper  purchased  at  his  own  expense,  and  for  his 
benefit;  that  there  was  no  mention  of  afisheiy  or  a 
salmon  fishery  in  the  deeds  of  1821  or  1827,  and 
therefore  the  salmon  fishery  was  not  included  in  the 
covenants  in  those  deeds,  and  was  not  bound  by  the 
trusts  of  those  deeds,  but  was  vested  by  the  Act  of 
Parliament  in  Edward  Joshna  Cooper,  discharged 
from  any  trusts ;  that  if  the  petitioner  was  ander  a 
mistake  as  to  his  right,  such  mistake  was  a  mbtake 
of  law,  which  could  not  be  rectified;  that  by  deed 
executed  by  the  trustees  of  the  settlement  of  1827, 
the  fishery  was  conveyed  to  Edward  JoshuA  Coeper 
absolutely,  in  consideration  of  i25  Is.  3d.,  And  ttfat 
the  fishery  conveyed  by  Shr  E.  Crofton  in  1866  (if 
any)  was  that  m  about  half  a  furiong  of  the  river  hd6w 
the  town,  and  where  the  tide  ebbed  and  flowed. 

The  facts  of  this  case  are  minntelTy  stated  in  the 
judgment  of  the  Lord  Chancellor.  For  the  better  and 
more  clear  understanding  of  the  case  the  pedigree 
of  the  Cooper  family  so  fkr  as  the  same  is  Conned 
herewith,  is  given  in  the  snbjomed  note.* 

Brewster,  Q.C.,  with  Warren  Q.C^  and  fVQUm 
Fetherstone  ff.  appeared  in  support  of  the  petition,— 
'  In  mistifke  of  hiwihe  petitioners  considered  when  thej 
{ took  the  lease  of  the  fishing  in  question  that  they 
were  dealing  with  the  absolute  owner  in  fee  of  the 
fishing,  while  in  truth  we  were  the  owners  onnselves  in 
foe.  That  being  so,  it  is  perfectly  competent  to  this  Conrt 
to  relieve  against  mistakes  iu  law  a^  well  as  against 
mistakes  in  fscU^Stone  v.  Godfretf  (5  De  G.  M'N.  & 


4i  Right  Hod.  Joshua  roop«r,  d.  1800. 
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Ew  LiAdsAy  Edward  Synge  Cooper  =  Axuic  Verelst 

m.  1705, 
d.l880. 


Sophia  I>strange=«Bdwd.  Joshna  OoopdraiSarttFmnoefl  Wynne,  dn  1  wife 
m.  1S21  died  1808, 

d.a.p.  18;I5.  whdse 

administrator  la 
William  Phibbs, 

A  HaHPOMDBMT. 


Kichd.  Wordsworth  Cooper»Charlott«E.  de  UoDtiDMeDSf 
m.  1»86, 


d.  1860. 


youofifer 
ebildnn. 


Fire  daughters 
RBsronDBMTa 


Edwd.  Henry 


.1858. 
Pktitiomxr. 


Cooper«Chariotte  M-Mills 
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GoitL  76);  80  in  Baughton  ▼.  HuU  (3  Dd  Gex  and 
Jones  501);  there  the  marginal  note  ^ajs  that  where 
the  heir  At  law  ofa  shareholder  In  a  company,  the  shares 
iQ  which  were  pecsonal  estate,  bebg  ignorant  of  the  cir- 
camstances  and  supposing  himself  to  be  liable  in  respect 
of  the  ancestor's  shares,  ex^ated  a  deed  of  indemnity  to 
the  tnutees  of  the  company,  it  was  held  that  he  was  en- 
titled in  eqaity  to  have  his  execation  of  the  deed  can- 
celled, as  having  been  obtmed  under  a  mi;>take  of 
fact  and  law— iSmi^  v.  Ka^  (7  H.  L.  C.  751).  The 
priTate  Act  of  Pariiament  (1  Vie.  ch.  89)  doe^  not 
extend  or  enlarge  the  estate  of  Edward  Joshua  Cooper, 
which  was  a  mere  life  estate  in  those  kiads  and  iu  the 
appurteiumeea  thereto,  not  an  estate  in  fee.  The  fee 
then  under  the  settlement  of  1827  in  the  lands  and 
Ii:»herie8  was  not  in  Edward  Joshna  Cooper,  and  we 
therefore  ask  to  be  relieTed  of  what  has  been  done 
owing  to  oar  mistake  of  oar  rights  in  law. 

The  Attorney  General  (LawsonJ  the  SolkUor  Gene- 
red  (SuUwan)  John  E.  Walsh,  Q.O.,  and  .R.  Giiffin, 
were  for  the  respondents.  ^-We  have  laid  ont  enormous 
aama  on  this  fishery,  and  it  woald  be  preposterous  to 
sappoese  that  one  farthing  would  have  been  laid  out 
on  this  fishery  if  the  paities  had  merely  a  life  interest 
therein.  It  is  absard  to  contend  at  this  hour  of  day 
that  ibis  Court  has  power  to  correct  a  mistake  in  law 
tbuagh  therein  amplejaiisdiction  when  there  is  error 
in  Uet—DmOors  of  the  M.  0.  TT.  EaUuxty  of  Ireland 
▼.  Johnson  (6  H,  L.  798).  The  cases  relied  on  on 
did  other  side  are  inapplicable,  inasmach  as  that  case 
tamed  on  surprise  and  also  upon  mistake  of  facts;  but 
there  IB  no  one  case  in  the  books  where  two  parties  act- 
ing in  equal  ignorance  of  law,  and  mistaking  their  Kspec 
tive  rights,  were  relieved  by acourtof  equity.  Stockky 
▼. SeocU^  (1  Ve8.&  Beames 23)  was  acase  where  thud 
imrties  were  permitted  to  act  upon  the  conception  of 
rights,  not  questioned  at  the  time  by  the  person  who 
though  they  might  have  objected,  had  acquiesced,  yet 
they  were  not  afterwards  allowed  to  objecU  A  mi  ttake 
in  law^  shall  not  be  reformed  by  this  Court  uuled;* 
that  mistake  was  brought  about  or  induced  by  fraud. 
— Story's  Eq.  Jurisprudence,  sections  113—116; 
rrendi  v.  Coppinger  (6  Ir.  Ch.  568).  Ne:^t  as  to 
the  deed  of  1 827,  that  deed  did  not  convey  the  fishery  at 
all  for  the  fishing  is  omitted  though  the  lands  are  made 
the  snbject  of  the  settlement,  and  the  fishing  in  ques- 
tion could  not  have  passed  as  an  appuitenant,  inaatauch 
as  it  was  a  separate  hereditament  being  a  royal  fishery : 
the  fishery  then  being  omitted  it  could  not  pass  under 
the  deed  of  1827 — Acheson  v.  Fair  (3  Dr.  &  War. 
512.)  We  submit  then  that  this  Court  will  not  afford 
relief  to  the  petitioners,  the  error  complained  of  beiug 
an  error  in  hiw,  and  upon  that  error  thousands  of 
pounds  having  been  laid  out— no  nuda  fides  being  im 
puted — the  rights  of  third  parties  having  since  accrued 
and  everything  that  was  done  being  done  in  good  con- 
■deoce. 

Warren,  Q.C.,  in  reply  relied  on  ffill  v.  Browne  (6 
Ir.  Eq.  403);  Creagh  v.  Creagh  (13  Ir.  Ch.  504) ;  Ee 
Saxon  Life  Insurance  Company  (2  Johnson  &  Hem, 
40d.)  The  Court  frequently  steps  in  and  relieves 
parties  from  mistakes  in  law. — I  Story  Eq.  Jurispru- 
dence, sections  122,  130,  if  the  eldest  son  who  is  heir 


at  law  of  an  the  undisposed  of  fee  simple  estates  of    Cooper,  and  the  younger  Richard  Wordsworth  Cqo 
hb  ancestors,  should  in  gross  ignorance  of  the  law,  '   —  ^^-  '-*^ — '  **- ***•' ^^-^  ' '-   " 


knowing  however  that  he  was  the  eldest  son,  agree  to 
divide  the  estates  rith  a  younger  brother,  such  an 
agreement  would  be  held  in  a  court  of  equity  void, 
and  relief  would  be  granted. — Leonardv,  Leonard{l  1 
B.  andBeatty,  182.) 

June  14. — The  Lord  CHAMCELU)B.t^Th)s  cans^ 
petition,  in  which  Mr.  Edward  Henry  Cooper,  of 
Markree  Castle,  in  the  County  of  Slifco,  is  petitioner, 
and  Mr.  Phibbs  and  others  are  respondents,  seet^  to 
set  aside  and  have  cancelled  a  certai^  agreement  made 
between  the  petitioner  and  Mr.  Phibbs,  and  pra^s  an 
injunction  to  restrain  Mr.  Pnibbs  from  s^ing  at  law 
upon  or  enforcing  this  agreement,  upojn  the  petitioner 
undertaking  to  submit  to  any  terms  which  the  Co^ 
may  think  fit.  This  agreement  was  ou9  by  whicb 
Mr  Edward  H.  Cooper  agreed  to  take  from  Mr.  Wm. 
Phibbs  a  certain  fishery  of  Eallysodare,  w^h  the 
grounds  atached  to  it,  and  the  fishing  house  and  other 
premises  belonging  to  it  for  a  term  of  three  yeai's^  to 
be  computed  from  the  1st  day  of  November,  1863* 
and  Mr.  Cooper,  the  petitioner,  now  seeks  to  lecall 
this  agreement,  and  get  rid  of  its  ejects,  on  tUe  grounds 
that  it  was  entered  iuto  by  him  by  mistake,  ^d  in 
ignorance  of  his  rights,  and  at  a  time  when  in  point 
of  fact  he  was  the  owner  of  the  fishery  so  demised, 
in  other  words,  that  by  mistake  he  has  taken  na 
agreement  for  a  leiise  of  a  part  of  his  own  lands,  the 
fact  of  which  would  be  prejudicial  to  him  during  the 
currency  of  the  tem^  of  the  lease,  and  might  be  ixyn- 
rious  to  the  title  to  other  portions  of  hh  property. 
The  facts  of  the  case  are  very  plainly  and  distinctly 
stated  in  the  cause  petition,  I  mean  the  faeta  so  fai . 
as  they  relate  to  the  title  of  the  parties  to  this  fishery* 
and  I  cannot  do  better  than  briefly  lefer  to  these  facts 
in  tbe  order  in  which  they  ai*e  there  put  forward. 
Certain  aniendmeuts  have  been  made  to  tho  cause 
petition,  which  carry  the  title  back  to  an  earlier  date, 
but  it  appears  to  me  to  be  best  to  point  out  the  title 
as  it  is  set  out  in  the  cause  petition.  In  1806,  Sir 
Edward  Crofton  made  a  grant  of  the  fishery,  the 
snbject  of  the  prc^^eut  suit,  to  Mr.  Joshoa  Edward 
Cooper,  the  grand  uncle  of  the  petitioner.  That  grant 
was  in  the  following  terms: — '*  All  that  and  those  the 
town  and  lands  of  Rnockimdowney,  otherwise  Bally- 
sodare,  together  with  the  tolls  and  customs  of  the  fairs 
and  markets  thereof,  and  the  salmon  fishery,  and  all 
other  the  fisheries  of  the  river  commonly  called  the 
river  of  Ballysodare,''  with  the  appurtenances,  to  hold 
unto  and  to  the  use  of  the  said  Joshua  Edward  Coo- 
per, his  heirs  and  assigns,  for  ever.  It  appears  that 
Mr.  Joshna  Edward  Cooper,  immediately  after  tho 
execution  of  that  deed,  became  a  lunatic,  and  was 
found  (0  be  so  by  a  commission  duly  issued  under  the 
groat  seal  of  Ireland,  and  continued  to  be  a  lunatic 
up  to  the  time  of  his  death.  At  the  time  that  he 
was  under  this  disability,  he  was  seised  in  fee  of  ex- 
tensive estates  consisting  of  various  other  lands  along 
with  thone  which  had  been  granted  to  him  by  Sir 
Edward  Crofton.  Mr.  Joshua  Edward  Cooper  had  a 
brother,  Edward  Synge  Cooper,  who  was  his  only  bro- 
ther and  heir-at-law,  and  who  had  been  appointed 
committee  of  his  estate.  Mr.  Edward  S.  Cooper  had 
only  two  sons,  the  elder  of  whom  was  Edward  Joshua 


:  per,  the  father  of  the  petitioner.      The  lunatic,  Mr* 
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Joshua  Edward  Cooper,  was  thas  the  grand  ancle  of 
the  petitioner,  and  Mr.  Kdward  Synge  Cooper  was 
his  grandfather  and  the  committee  of  the  lonatic^s  es- 
tate. By  indenture  of  settlement,  dated  the  24th  of 
December,  1821,  being  the  settlement  made  on  the 
cocasion  of  the  marriage  of  Mr.  Edward  Joshna  Coo- 
per with  Miss  Sophia  Lestrange  (all  the  Markree  es- 
tates being  vested  at  that  time  in  the  Innatic,  Mr. 
Joshna  Edward  Cooper,  and  it  being  consequently 
impossible  for  any  regular  conveyance  of  it  to  be 
made)  the  parties  of  the  first  part,  that  is  lo  say,  Mr. 
Edward  Synge  Cooper  and  Mr.  Edward  Joshua  Coo- 
per, as  they  were  perfectly  well  qualified  to  do,  cove- 
nanted that  in  case  certain  of  the  estates  of  which  the 
lonatic  was  then  seised  shonld  descend  to  Mr.  Edward 
Synge  Cooper  or  Mr.  Edward  Joshua  Cooper,  as  beir- 
at  law  of  Mr.  Joshua  Edward  Cooper,  the  lunatic, 
these  lands  should  be  settled  to  the  use  of  Mr.  Ed- 
ward S.  Cooper  for  life,  with  remainder  to  the  use  of 
Mr.  Edward  Joshua  Cooper  for  life,  with  reminders 
in  the  manner  provided  by  this  deed.  Mr.  Edward 
Joshua  Cooper's  first  wife,  Miss  Sophia  L'Estrange, 
died  without  issue  very  shortly  after  the  execution  of 
this  settlement,  and  on  the  13th  of  February,  1827, 
Mr.  Edward  Synge  Cooper  and  Mr.  Edward  Joshua 
Cooper  joined  in  making  another  settlement  on  the 
marriage  of  Mr.  Edward  Joshua  Cooper  with  Miss 
Sarah  Frances  Wynne.  By  this  deed  Mr.  Edward  S. 
Cooper,  Mr.  Edward  J.  Cooper,  and  Mr.  Richard  W. 
Cooper,  covenanted  that  in  the  event  of  certain  estates 
which  were  vested  in  the  lunatic  descending  to  them, 
they  would  settle  the  lands  in  the  way  therein  pro 
vided,  and  this  deed  comprises  the  lands  of  Baliyso- 
dare,  which  had  been  omitted  from  the  former  settle- 
ment Upon  the  effect  of  this  deed  a  great  deal  has 
been  said  in  the  course  of  the  argument,  bat  this 
question,  although  discussed  at  great  length,  can 
hardly  be  considered  to  be  properly  raised  in  the  pre- 
sent case.  The  covenant  in  th'is  deed  is  to  the  effect 
that  if  the  lapds  vested  in  Mr.  Joshua  Edward  Coo- 
per, the  lunatic,  in  fee,  and  not  comprised  in  the  settle- 
ment of  the  24th  of  December,  1821,  should  descend 
to  Mr.  Edward  Sjmge  Cooper  or  to  Mr.  Edward 
Joshua  Cooper,  or  to  Mr.  Richard  Wordswoitb  Coo- 
per, then  **  the  same  lands  and  premises  which  should 
00  descend,  and  every  part  thereof,  with  all  profits, 
emoluments,  advantages,  and  appurtenances  to  the 
said  lands  and  premises  belonging  or  in  anywise  ap 
pertaining,  or  with  them  or  any  of  them  held,  used, 
occupied,  or  enjoyed  or  accepred,  reputed,  deemed,  or 
taken  as  part,  parcel,  or  member  thereof  should  be 
CO  V3ycd  to  the  ar^Q  of  Mr.  Edward  S.  Cooper  for  life, 
wi  h  remainder  to  the  use  of  Mr.  Edward  Joshna 
Cooper  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  in  tail  male,  with  remiunder  to  the  use 
of  Mr.  Kichd.  Cooper  for  life,  with  remainder  to  the  use 
of  his  first  and  other  sons  in  tail  male,  with  remain- 
ders over."  Mr.  Edward  Synge  Cooper  died  in  the 
month  of  Angnst,  1830,  leaving  his  two  soui  and  liis 
brother,  Mr.  Joshua  Edward  Cooper,  the  lunatic,  him 
surviving.  On  the  8th  of  Jane,  1837,  Mr.  Joshua 
Edward  Cooper  died  intestate,  and  without  issue, 
leaving  Mr.  Edward  Joshua  Cooper,  his  nephew  and 
heir-at-lai^»  him  surviving,  and  thereupon  the  several 
lands  incladed  in  the  settlements  of  the  24th  of  De- 


cember, 1821,  and  of  the  13th  of  Febmaiy,  1827, 
respeaively,  became  legally  vested  in  Mr.  Edward 
Joshua  Cooper  in  fee,  but  bound  by  and  subject  to  the 
covenants  contained  in  these  two  settlements.    Mr. 
Edward  Joshna  Coooper  being  so  seised,  proceeded  to 
get  an  Act  of  Parliament,  which  purported  to  be  an 
**  Act  to  enable  Edward  Joshua  Cooper,  Esquire,  to 
establish  and  protect  a  Salmon  Fishery  upon  the 
Lakes  and  Rivers  of  Owenmore  and  Arrow,  and  also 
within  the  Bay  of  Ballysadere,  in  the  County  of  Sligo 
in  Ireland,''  and  this  Act  recites  the  originid  convey- 
ance  from  Sir  Edward  Crofton  to  Mr.  Joshna  Edward 
Cooper,  and  the  subsequent  enjoyment  of  the  excia* 
sive  right  of  fishing  by  Mr.  Joshua  Edward  Cooper  to 
the  time  of  his  death ;  it  recites  the  death  of  Mr. 
Joshua  Edward  Cooper,  and  recites  further  that  there 
were  certain  channels  and  passages  in  this  Ballysadere 
fishery  which  the  salmon  were  unable  to  ascend  from 
the  precipitous  nature  of  the  rocks  which  lie  at  the 
entrance  of  the  river  into  the  bay,  and  then  enacts 
that  Mr.  Edward  Joshna  Cooper  should  be  empow- 
ered to  make  certain  canals,  reservoirs,  and  passages, 
for  enabling  the  salmon  to  ascend  into  the  lakes  and 
rivers,  and  gives  Mr.  Edward  Joshua  Cooper  power 
to  contract  for  the  absolute  purchase  of  existmg  rights 
and  privi]e<;es  of  fishing  for  salmon  in  the  bay  of  Bal- 
lysadere, with  provisions  for  conveying  and  vesting 
these  rights,  and  with  powers  to  keep  up  and  maintain 
the  fishery  when  so  established  and  improved.    The 
effect  of  all  this  is,  that  Mr.  Edward  Joshua  Cooper 
was  now  in  a  position  to  make  an  extensive  and  valu- 
able fishery  in  Ballysadere,  and  accordingly  Mr.  Ed- 
ward Joshna  Cooper  proceeded  immediately  to  carry 
out  the  powers  conferred  on  him  by  the  Act  of  Par- 
liament, and  by  the  purchase  of  other  lands  and  the 
rights  of  other  persons,  by  the  widening,  or  deepen- 
ing, or  improving  of  the  old  existing  channels,  so  as 
to  enable  the  salmon  to  ascend  to  the  upper  waters, 
he  so  extended  and  improved  the  fishery,  that  instead 
of  being  a  mere  adjunct  or  appurtenance  to  the  estate, 
it  now  became  a  large  fishery,  and  a  very  unportaot 
addition  to  the  Markree  property;  and  so  that  which 
had  been  worth  some  very  in:iignificant  sum,  £50  or 
£60  a  year,  was  now  valued  at  i^500  or  X600  per 
annum.    So  far,  the  statement  in  the  petition  is  a 
statement  of  mere  matters  of  fact,  and  the  whole  pro- 
ceedings so  far  are  very  fully  set  out  in  it.     It  then 
states  that  Mr.  Richard  Wordswoith  Cooper  died  in 
the  month  of  March,  1 850,  leavi  g  the  petitioner,  bis 
eldest  son  and  heiratlaw,  him  surviviug,  who  there- 
upon became  entitled  to  an  estate  of  inheritance  In 
till  male  in  all  the  lands  and  premises  comprised  in 
the  two  indentures  of  setelemeuu     The  petition  then 
states  that  Mr.  Edward  Joshua  Cooper  '*  was,  as  yoar 
petitioner  verily  believes,  under  the  impression  that 
the  said  private  Act  of  Parliament  had  the  effect  of 
vesting  the  foe  simple  in  the  said  fishery  in  him  the 
-aid  Edward  Joshua  Cooper,  discharged  from  the  liffli- 
lations  and  covenants  of  the  said  settlement  of  the 
13th  day  of  February,  1827,  and  the  said  Edward 
Joshua  Cooper,  in  his  lifetime,  several  times  repre- 
sented to  your  petitioner  that  the  said  fishery  was 
vested  in  him,  the  said  Edward  Joshua  Cooper,  abso- 
lately,  and  your  pet't  oner  remained  under  that  im- 
pression until  after  the  death  of  the  said  Edward 
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Joshua  Cooper,  and  the  execation  of  the  agreement,^ 
whidi'ir  now  aoaght  to  be  set  asid^.     It  then  states 
a  matter  of  Tery  great  importance  In  the  consideration 
of  the  present  case,  namely  the  indentures  of  the  6th 
of  Angost,  1858,  which  were  made  on  the  occasion  of 
the  marriage  of  the  petitioner,  Edward  Henry  Cooper 
wicli  Ifias  Chaifotte  Maria  Mills.    At  that  time  Mr. 
Edward  Joehna  Cooper  was  the  first  tenant  for  life 
under  the  settlements  of  the  24th  of  December, 
182 1»  and  the  13th  of  February,  1827,  and  as  such, 
pfoteccor  of  the  settlement,  and  accordingly  Mr.  £d- 
wmrd  Joshua  Cooper  and  the  petitioner  joined  in  exe- 
cotiDg  a  disentailing  a^nranoe  of  the  lands  and  pre- 
mlaes  comprised  in  these  former  settlements.   By  ano 
tlier  deed  of  the  same  date,  the  6th  day  of  Angust, 
185S,  the  lands  and  premises  included  in  the  two 
aettlements  ahneady  referred  to,   including,  as  the 
petitioner  is  advised,  the  fisheries  already  mentioned, 
were  settled  on  the  petitioner  for  life,  with  remainders 
in  the  usual  oonrse  of  strict  fiimily  settlement.    Dur- 
ing the  lifetime  of  Mr.  Bdward  Joshua  Cooper,  and  it 
Is  alleged  In  consequence  of  bis  innnooent  but  erro- 
neoea  representations,  the  petitioner,  according  to  the 
Btatement  In  the  cause  petition  was  always  under  the 
ImpresBion  that  Mr.  Edward  Joshua  Cooper  was  seised 
in  fte-Blmple  absolutely  of  this  fishery  of  Ballysadere, 
and  ooDsequentiy  he  was  led  to  join  in  a  lease  to  Mr. 
Edward  Joshua  Cooper  for  three  lives  renewable  for 
ever  of  a  oertun  portion  of  land  which  was  considered 
necessary  for  the  enjoyment  of  the  fishery;  and  this 
piece  of  ground  is  now  part  of  the  fishery  in  question. 
Upon  tbi»  land  so  demised,  Mr.  Edward  Joshua  Coo- 
per eieded  ameasuage  known  as  Rapids  Cottage,  and 
also  a  eoadi  house  and  gatehouse.    It  is  then  submit- 
ted on  the  part  of  petitioner,  that  as  this  lease  was  not 
warranted  by  the  leasing  power  contained  in  the  set- 
tlemeat  made  on  the  occasion  of  his  marriage,  and  was 
made  sabsequentiy  to  it.  It  would  not  be  bindmg  on 
■*    the  petitioner's  issue,  even  should  it  be  held  to  be 
binding  as  against  his  estate  for  life.    In  April,  1863, 
Mr.  Edward  Joshua  Cooper  died  intestate,  and  with- 
out any  male  issue,  leaving  five  daughters,  his  ce- 
hdrasaes  at  law,  him  surviving.    In  the  course  of  the 
same  year*  In  the  month  of  October,  Mr.  Phibbs,  who 
was  the  admmistrator  of  Mr.  Edward  Joshua  Cooper, 
and  who  was  acting  as  agent  and  trustee  on  behalf  of 
the  co-heiresses  at  law  of  Mr.  Edward  Jotihua  Cooper. 
eotered  into  a  treaty  fbr  leasing  the  fishery  to  the  pe- 
tiooer*  and  an  agreement  was  ultimately  entered  into 
on  the  14th  of  October,  1863,  between  the  petitioner 
and  Mr.  Phibbs,  by  which  Mr.  Phibbs  agreed  to  let, 
and  the  petitioner  to  take,  for  a  term  of  three  yeard 
from  the  let  of  November  next  ensuing  the  salmon 
fishery  of   Ballysadere  and    the    Rapids    Cottage, 
eoaeh  house,  and  gatehouse,  at  the  yearly  rent  of 
£550.      The  petitioner    then  alleges  that  at  the 
time  of  the  execution  of  this  agreement  he  had  never 
read  a  copy  of  the  Act  of  Parliament  relatmg  to  the 
fishery,  bnt  had  been  told,  and  was  always  under  the 
fitil  belief  and  fanprassion,  that  by  this  Act  the  fishery 
waa  yeated  in  Bfr.  Edward  Joshua  Cooper  In  iee- 
atrnple,  discharged  firom  all  the  limitations  of  the  set- 
tieoMnt  of  the  13th  of  February,  1827.    Some  time 
alter  the  exetetion  of  this  agreement,  however,  it  oc- 
1  to  him  to  purchase  a  copy  of  this  Act  of  Par- 


liament for  the  purpose  of  ascertaining  what  were  his 
rights  and  powers  as  lessee  of  the  fishery;  and  hav- 
ing got  a  copy  of  it  and  read  it,  he  perceived,  or 
thought  he  perceived,  that  the  Act  did  not  give  to 
Mr  Edward  Joshua  Cooper  any  further  or  other  rights 
than  those  of  a  tenant  for  life.     He  accordingly  sub- 
mitted a  case  to  counsel  as  to  the  effoct  of  this  Act  of 
Parliament,  and  was  advised  that  the  Act  had  not 
given  to  Mr.  Edward  Joshna  Cooper  any  other  estate 
or  interest  than  that  of  a  tenant  for  life.     Having 
discovered  this  mistalLe,  the  petitioner  applied  imm<9- 
diately  to  Mr  Phibbs  to  deliver  np  the  agreement  to 
be  cancelled,  bat  Mr  Phibbs  refused  to  ac^e  to  any 
such  course.    The  petitioner  then  submits  that  the 
Act  of  Parliament  had  not  the  effect  of  making  Mr. 
Edward  Joshna  Cooper  owner  in  fee  of  the  fishery,  or 
giving  him  any  other  interest  than  that  of  a  tenant 
for  life,  and  that  the  fishery  was  the  freehold  property 
of  the  petitioner  for  life,  with  remainder  to  bis  chil- 
dren at  the  time  when  in  ignorance  of  his  rights  he 
consented  to  take  a  lease  from  Mr.  Phibbs.     This 
then  is  the  equity  upon  which  the  cause  petition  is 
barred ;  that,  in  point  of  fact  (supposing  the  facts  to 
be  true),  the  petitioner  being  under  the  impression 
that  this  fishery  was  vested  absolutely  in  the  co- 
heiresses at  law  of  Mr.  Edward  Joshna  Cooper,  and 
being  ignorant  of  his  own  dums,  has  taken  a  lease  of 
a  portion  of  his  own  property,  and  has  by  a  mere 
mistake  purchased  a  part  of  his  own  estate  from  a 
person  who  had  no  title  to  it  whatsoever.    This  was 
the  case  pot  forward  by  the  cause  petition ;  bnt  to 
this  certain  amendments  have  been  made  which  relafe 
in  the  first  place  to  the  original  title  to  this  fishery  in 
order  to  shew  that  it  was  considered  as  appnrtenant 
to  the  lands  comprised  in  the  Markree  estate.    There 
had  been  in  fbrmer  times  an  ancient  monastery  or 
abbey  at  Ballysadere,  and  it  was  stated  that  by 
patenta  this  fishery  was  held  as  an  appurtenance  to 
the  monaateiy  lands.    The  scope  of  the  amendments 
is  also  to  the  effect  that  in  the  lifetime  of  Mr  Joshua 
Edward  Cooper,  the  lunatic,  proceedings  were  taken 
in  this  Court  In  the  lunacy  matter  for  the  purpose  of 
enquiring  whether  it  would  be  for  the  benefit  of  the 
lunatic's  estate  that  steps  slibnld  be  taken  fbr  the  es- 
tablishment of  the  Ballysadere  fishery.    These  pro- 
ceedings were  in  the  first  instance   begun  by  Mr. 
Edward  Synge  Cooper,  but  on  his  death  they  were 
continued  by  Mr  Edward  Joshua  Cooper,  who  had 
been  appointed  the  Committee  of  the  lunatic's  estate. 
The  object  of  introducing  these  fieu^ts  Into  the  petition 
appears  to  be  for  the  purpose  of  shewbg  that  there 
was  sometfiing  in  this  transaction  which  would  attach 
a  trust  on  Mr.  Edward  Joshua  Cooper,  although  it  is 
not  so  put  forward  in  the  petition  or  amendments; 
and  that  he  was  properly  only  acting  throughout  as 
trustee  for  the  settlement  of  the  13th  of  February, 
1827,  by  which  he  had  covenanted  to  settie  in  the 
manner  therein  provided  such  of  the  lunatic's  property 
as  should  descend  to  him.    A  reference  having  been 
made  to  the  Master  In  the  proceedings  I  have  already 
noticed,  the  Master  reported  that  It  wouM  be  for  the 
benefit  of  the  lunatic's  estate  that  certain  monies 
should  be  expended  on  the  Ballysadere  Fishery,  and 
that  an  Act  of  Parliament  should  be  procured  to  give 
powers  fbr  the  improvement  and  establishment  of  the 


2ii 


THB  iniSH  JUBIST. 


ii-herj.      Accordingly  an  application  was  made   to 
ParliameDt  for  the  pui  pose  of  getting  tlib  Act ;  bnt 
while  these  proceuillugs  v^ero  still  pending  Mr  Joahna 
Edward  Cooper,  the  laaatic,  died,  and  therenpon  the 
Act  of  Parliament  waa  converted  into  an  Act  to  enable 
Mr.  Edward  Joshja  Cooper  himself  to  carry  ont  these 
CiDtemplnted  improvements  in  the  Ballysadere  fishery. 
The  Act  was  then  pissed,  and  the  prjoeudings  subse 
qacnt  to  that  Iiavo  been  already  anficiently  r.-ferreJ  to. 
Now,  the  oSjoct  of  this  canse  petition  is  to  relieve 
Mr.  Edward  (Icury  Cooper,  the  petitioner,  from  the 
conicqtiences  of  an  act  done  by  him  whilo  in  ignorjoee 
of  his  trae  position,  as  it  is  alleged,  with  respect  to 
this  fisheiy,  done  by  him  in  derogation  of  his  rights 
while  acting  under  the  influence  of  a  mistake.     It  is 
importa-it  then,  before  the  relief  prayed  for  be  granted, 
to  consider  what  was  the  nature  of  that  mistake, 
which,  according  to  the  statement  of  the  petition 
caused  him  to  become  a  party  to  the  agreement  with 
Mr.  Phibbs.    No  doubt,  a  mistake  in  point  of  law 
may  be  corrected  both  in  this  coiut  and  in  a  court  of 
law.     This  is  now.  perhaps,  sufficiently  established, 
although  it  was  for  some  time  a  subject  of  controversy 
in  courts  of  law.     I  apprehend  it  is  now  settled  that 
when  money  has  been  paid  or  a  conveyance  executed 
in  ignorancd  of  a  point  of  law,  relief  may  be  granted ; 
but  it  appears  also  to  be  well  settled  that  neither  in  a 
court  of  law  nor  in  this  court  will  relief  be  given 
when  it  is  against  good  conscience  that  the  party  who 
made  the  mistake  should  be  fraed  from  the  conse- 
quences of  his  en  or.     If,  on  the  other  hand,  it  woold 
be  against  good  conscience  that  the  party  in  whose 
favor  the  mistake  was  made  should  reap  the  benefits 
of  it,  the  Court  will  then  interpose  and  prevent  any 
prej  udice  to  the  interest  of  the  person  who  has  committed 
the  mistake.     In  other  words,  there  must  be  some 
thing  unconscientious  on  either  one  side  or  the  other 
in  order  that  the  aid  of  th's  Gonrt  should  be  called  for. 
This  appears  to  be  the  prinoiple  on  which  Brisbane 
V.  Daeres  \6  Taunt.  Rep.  143)  was  decided;  and  the 
same  doctrine  is  found  in  the  later  cases  on  this  point. 
The  question,  therefore,  which  must  be  now  considered 
is,  what  Is  the  consclentions  position  (so  to  speak)  of 
Mr.  Edward  Henry  Cooper,  the  petitioner,  and  what 
is  the  consoientions  position  of  Mr.  Phibbs.    In  order 
to  ascertain  that  we  must  go  back  and  examine  the 
statements  of  the  cause  petition  and  the  evidence  in 
this  case.    There  is  no  charge  of  any  fraud  or  sup- 
pression, or  of  any  trust;  there  is  no  charge  of  any 
mistake  in  any  conveyance  or  in  any  act  done  by  any- 
body except  the  petitioner  himself.    The  case  is  there- 
fore cleared  of  all  those  doctrines  of  equity  which  re- 
fer to  frauds  or  trusts;  and  a  great  source  of  difficulty 
is  thus  absent     Singularly  enough,  from  the  begin- 
ning to  the  end  of  the  case  there  is  not  a  positive 
statement  of  the  existence  of  these  rights  ia  reference  Uy 
which  it  is  stated  that  Mr  Edward  Henry  Cooper^s 
mbtake  was  made.     Tbere  is  nothing  further  than 
that  m  the  cause  petition  Mr.  Edward  Henry  Cooper 
says  that  the.  settlement  of  tha  13th  of  February, 
1827,  incloded  *^  As  your  petitioner  is  advised^''  the 
fiisheries  of  the  rivec  of  Ballysadere^  and  that  those 
same  fisheries  were  also  conveyed,!  "  aa  your  peti- 
tioner is  advised/'  by  the  settlement  of  the  6th  of 
August,  1858.     He  does  not  swear  in  any  part  of 


the  t^titioa  that  he  bel'^vea  this  to  be  the  fiwtsi  and 
I  can  easily  uaderstaud  that  he coflU  sot  do  B^imt 
had  very  good  gcoonds  for  S4i|)fiasing  tint  tt  was  acwcr 
intended  tkat  tbesa  fisheries  alKMld  pus  by  either  tko 
deed  of  Febnury,  1^27,  or  Augost,  1  B$H.     It  is  not 
stated  that  at  die  tine  of  the  oJoewtMn  of  the.ioni:ei 
deed  aDyoite  was  ignor  ol  of  tbt  ex&stenee  of  tUe.«o 
fisheries^  and  yet  there  ia  a  delibenate  omi^Moa  ef  that 
language -^heae  wofds  by  which  a  fiahefy  ynmhi  be 
moat  properly  ctmreyed*     AH  tiutt  aifiean  t»  me  to 
bo  srndionsly  ooftitted  (iwa  tlie  oouveyauce^  aad  th« 
4»etitioner  is  conseqaanily  obliged  to  endearoar  to  re- 
medy thia  hj  tryiaf  to  prove  that  the  fishery  paa  ted 
under  the  gisDeiai  words  ia  tlie  deed,  worda  which 
would  have  besn  wh^y  ttaaeosMtry  if  il  had  been 
intooded  to  oonvo}*  the  fishery  by  ptoper  technioal 
language.    But  what  was  the  atata  of  the  Sbhory  at 
this  time?     This  ia  im|Mrtant  to  eonaider.     It  was 
worth  really  little  or  nothing,  atd  coakl  only  be  mado 
prodoctive  and  valaable  by  the  expeoditare  of  a  large 
sum  of  money.    So  long  therefoie  as  any  pcnon  waa 
seised  in  fee  it  might  be  worth  while  to  ioear  this 
great  expense  and  to  prooeed  to  ealabhah  and  inprore 
this  fishery.     Accordingly,  when  the  partite  caae  to 
consider  tbia  settlement  of  the  13Mi  of  Fehroary, 
1827i  ilk  referenoa  to  this  fie  hery»  they  appear  to  iiave 
thought  it  madvisable  that  the  fishary  ahoold  be  set- 
tled in  such  a  manner  that  no  one  cocdd  have  power 
to  enlarge  or  improve  it;  and  therefore  I  oaa  per- 
fectty  nndersuudwhy  it  ahoeld  be  deliberaieiy  omitted 
from  the  conveyanoe.    Tbeae  iopro^menta  ooold  not 
ha\e  been  made  by  a  mere  leaaat  fof  life.     1  de  not 
mean  to  say  aa  a  matteit  of  fiuH  thaft  this  waa  ao,  or 
to  maintabi  that  the  fiaheiy  ad^  not  |iaaa  nndar  the 
general  wofda  of  this  dead;  hat  aU  !•  sa(y  is,  there  are 
very  satisfactory  reaaona  to  aooonot  fi>r  the  ooiiaHioa 
of  the  fishery  from  the  eooveyaDoet.  It  woold  be  very 
hard  then  to  consider  that  il  was  oBtaided  that  the 
fiaheiy  ahoald  be  included  in  this  deed-  wiwo  the  ab> 
seooe  of  any  expveaa  maatioB  of  it  ia  wholly  voao- 
coanted  for  by  any  one.    That  being  so,  what  was 
the  podtioa  of  Sir.  Edward  Joahoa  Ooofier  whaa  he 
came  to  get  this  estate*    He  prooeaded  at  onee  to  do 
that  which  woaid  be  most  beneficial  for  it4     Bat  it 
has-  been  orged,  wl^  abouhi  he  not  iirteBd  to  benefit 
his  sons  by  this  fiahery?    The  anawer  to  this  \B^  aa  I 
have  already  stated,  Uiat  It  waa  impowible  for  theae 
improvementa  to  be  made  by  a  mere  tenant  for  Hfo. 
Mr.  Edward  Joehoa  Cooper  then  befieving,  aa  b  ad- 
mitted by  all  parties  that  be  waa  not  bound  by  the 
covenanta  m  the  deed  of  Febraacj,  1827,  aa  fiu*  aa 
regarded  this  fiahery,  bat  looking  on  it  as  his  own  in 
fee,  took  measurea  to  get  the  Act  of  Parlouhent  The 
title  of  this  Act  of  Parliament  appears  to  be  eeftslnly 
errona^na;  hot  if  he  had  atated  the  aettlement  and 
had  alleged  that  he  waa  bnt  a  tenant  for  life,  the  Act 
would  never  have  been  passed  to  allow  these  improve^ 
menta  to  be  made  at  the  expense  of  the  inheritance. 
I  have  no  doabt  therefore  that  Mr.  Cooper  acted  en- 
tirely nndar  the  belief  that  he  waa  the  abaolute  owner 
of  thia  fishery,  and  thai  the  deliberate  intention  of 
getting  this  Act  for  bis  owa  benefit  waa  to  enable  him 
to  aecomplish  the  projeated  impro vaatanta  in  the  BaUy- 
sadere  fiahery.    WeU^  then,  Mr.  Edward  Joahna  Coo- 
per having  got  thia  priTate  Act  of  Parliament  did  the 
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work— established  th«  fishery,  expended  large  sums 
of  iDooey  on  it,  ud  coDtinned  in  possession  of  it  an- 
til  bis  death.  In  1858^  when  Mr.  Edward  Henry 
Cooper  came  to  be  married  be  claimed  the  conenr- 
reaoe  of  Mr.  Edwaid  Joshua  Cooper,  the  protector  of 
the  settlement,  for  the  purpose  of  re-settling  the 
Mviree  estate.  This  conld  not  hare  been  done  with- 
oat  Mr.  £dward  Joshoa  Cooper's  concurrence.  He 
bid  beeo  all  lus  life  firmly  persuaded  that  thu  Bally- 
sadoe  fisbeiy  was  his  own  abaolatdy.  Can  it  be 
coDoeiTed  then  that  he  would  have  now  given  his  con- 
corrence  if  the  effect  of  it  were  to  vest  that  fishery  in 
the  petitioDer  in  fee.  It  is  not  then  on  any  wordd  in 
tho  Act  of  Parliament  that  the  petitioner  here  founds 
his  titles  bat  on  the  general  words  of  the  deed  of  Feb- 
niaiy,  1827,  whereby  all  that  was  ^>purtenant  or 
oauilj  held  or  enjqyeid  with  the  lands  of  Ballysadere 
is  settled  on  the  petitioner.  That,  however,  may  have 
been  bat  a  bangle  of  the  conveyancer.  Mr.  Hemy 
Edwaid  Cooper,  the  petitioner,  adcnowledges  that  he 
WIS  isder  the  impression,  until  after  the  execution  of 
thb  igraement,  that  the  fis^hery  was  the  property  of 
the  kte  Mr.  Edward  Joshua  Cooper,  and  alleges  that 
be  Diver  discovered  his  own  title  until  he  saw  this 
Act  of  Parliament.  He  does  not  say  anything  at  all 
tboot  the  settlement  Here  then  we  have  this  pro- 
pertj  vested  in  Mr.  £dward  Joshua  Cooper,  and  to 
bU  heurs  and  assigns  for  ever.  He  made  purchases 
from  eveiybody  about  him  for  the  improvement  of  the 
fishery,  and  got  as  many  as  twenty-two  different  con- 
TSfsooes,  and  so  established  what  is  now  claimed  to 
be  the  property  of  the  petitioner.  Whether  in  point 
of  law  the  fishery  passed  under  the  deed  of  February, 
1827,  and  whether  it  was  bound  by  the  covenaata  of 
the  settlement^  is  not  a  matter  to  be  discussed  at  all 
in  this  salt;  all  I  say  in  reference  to  this  is,  that  it  is 
mj  belief  that  it  waa  never  intended  to  pass.  There- 
^  it  appears  to  xne  that  it  would  be  very  nneonsoi- 
entioaa  to  let  aude  this  agreement*  the  effect  of  which 
mi^t  be  to  give  this  fiahery  to  the  petitioner  free 
fit>m  rent  and  tnam  all  other  obligations.  If  he  were 
to  get  this  he  wonld  be  to  my  mind  acting  against 
the  wishes  and  intentiona  of  Mr.  Edward  Joshua  Coo- 
P^,  without  wlioee  consent  he  neiver  would  have  ob- 
tamed  the  cononrrenoe  in  his  marriage  settlement.  It 
vodd  be  giving  the  petitioner  what  he  and  bis  family 
never  dreamed  of  getting— what  was  contrary  to  the 
belief  of  both  Mr^  Edward  Joshua  Cooper  and  bin- 
self.  This  suit  accoidin^y  appears  to  me  to  be  a 
soitsgainst  oonadenoe,  and  I  must  therefore  dismiss 
t'lis  petition  with  costs,  without  any  prejudice,  how- 
ever, as  between  the  parties  to  their  ultimate  rights 
^  this  fishery. 
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^«  on  action  h-ovght  by  the  proprietor  of  a  hotel 


agalMi  a  railway  company  to  rieover  damagoa 
Jor  it^uries  stutaiMed  by  the  plaintiff  by  the  use 
of  hie  furniture  in  aid  of  awferen  by  an  aod- 
dent  am  the  defindanig^  raUway^  atut  c3n>  brought 
to  recover  the  price  of  the  attendance^  board,  and 
guppart  of  the  tnffertre^  and  of  the  board  and 
lodging  of  the  relaUvee  and  friends  ofth^  euffenrg^ 
the  defendants  disputed  their  liability  to  compensate 
the  plaintiff  for  ^e  damages  to  his  furniture^  and 
disputed  their  UabUity  to  pay  for  the  board  and 
lodging  of  the  relatives  and  friends  of  the  suffertrs^ 
and  disputed  the  amounts  charged  for  the  attendance^ 
^  boards  and  support  of  the  Si^erers  themselves^  pay- 
ing  into  Court  a  certain  asm  of  money.  TJie  Court 
refused  to  grant  an  applioation  by  the  defeadantsto 
have  the  matter  in  dispute  referred  to  the  Master  of  the 
Court,  under  theOthand  1th  sections  of  the  C.  lu 
P.  Act,  1856. 

This  was  an  application  on  behalf  of  the  defendants 
to  have  the  matter  in  dispute  reierred  to  the  Master 
of  the  Coort,  under  the  6th  and  7th  sections  of  the 
C.  L.  P.  Aet,  1 856.  The  first  conni  of  the  summons 
and  pladnt  complained  that  in  consideration  that  pUdn'* 
tifT,  at  the  request  of  defendants,  would  aUow  his  the 
pWintiff's  furniture,  apartments*  beda,  bedding  and 
other  household  effecte  to  be  used  by  defendants  and 
by  certain  persons  who  then  required  medical  and 
surgical  treatn^nt,  they,  the  defendants,^  undertook 
and  promised  plaintiff  that  they  would  not  only  pay 
and  compensate  plaintiff  for  the  uses  of  sidd  apart* 
ments  and  effects*  bnt  also  that  they,  the  defendants, 
would  indemnify  and  save  plaintiff  harmless  ftom  alt 
loss,  damage,  and  i^}^ry  which  pkintiff  might  snatehi 
by  such  uses  of  his  said  apartments  and  effbcts;  and 
plaintiff  noting  on  the  fakh  of  said  agreement^  did  so 
allow  his  said  apartments  and  effsots  to  be  so  used  as 
aforesaid,  whereby  divers  portions  of  his  tenitnra^ 
bedding,  bed- clothes,  and  other  effects  were  lost*  da- 
maged, and  injured  by  the  nses  thereof  and  otherwise 
by  said  persons  for  said  purposes;  yet,  nevertheless, 
th^  defendants^  although  requested  so  to  do,  had  not 
hitherto  indemnified  or  saved  harmless  the  plaintiff  ae- 
coidinf:  to  their  said  agreement  for  tlie  sidd  losa  and 
injniy  so  sustained  by  plaintiff,  bnt  tber^  had 
wholfy  made  default  to  plaintilTs  damage  un  tha 
amount  of  £100.  The  second  count  cempUuned  that 
the  defendants  were  indebted  to  the  pUuntiffo  in  the 
snm  of  £323  18s.  5d.  for  money  payiMe  by  defend- 
ants  to  the  plaintiff  .for  the  defendants'  use.  by  the 
plidntiff's  permission  of  rooms  and  part  of  a  messaage 
with  fnmitore  and  goods  theraitt  of  plaintiff  The 
third  count  waa  for  money  payable  by  the  defondnnts 
to  the  plauitiff  for  the  defendants'  nsa^  by  the  fdain- 
tiff's  permission,  of  apartments  and  fdmiture  of  the 
plaintiff,  and  for  meat,  drink,  atteadanoes,  mnaes^ 
lights,  fires,  washings  and  other  necessaries  and  goods 
by  the  plaintiff  found  and  provided  for  deiwdante 
and  divers  other  persons  at  dsfondaatsf  request  The 
pldnt  then  contained  a  oonni  for  goods  sold  and 
delivered,  a  coant  for  goods  bargained  and  soldv 
a  count  for  work  done  and  materials  pio^ded,  a 
cowit  for  DMHiey  paid,  end  a  ennnt  for  money  dne  on 
an  account  stated.  The  endinsenent  ef  paniethvs 
refened  to  an  aoeonnt  of  £322  ]8«.  -dd*  abea^  for* 


246 


THE  IRISH  JURIST. 


nbbed  to  the  defeodaots.  The  defendants  pleaded 
the  following  pleas: — 1.  That  thej  did  not  make  or 
enter  into  the  contract  in  said  first  paragraph  men- 
tioned. 2.  And  for  farther  defence  to  said  first  para- 
graph, defendants  by  leave  of  the  Court  say  that  no 
part  of  the  fnrnitnre,  bedding,  bed-clothes,  or  other 
efiects  in  said  first  paragraph  mentioned  was  lost,  da- 
maged, or  injaied  as  in  said  paragraph  alleged.  H. 
And  for  a  defence  to  so  mnch  of  the  caase  or  caoses 
of  action  in  the  second  paragraph  contained  as  is  or 
are  incladed  in  the  following  items  of  pliunciflTs  bill  of 
particnlars;  that  is  to  saj,  item  nine,  headed  **  Ed- 
ward Qlanville*8  friends;*'  item  eleven,  headed  **John 
Dempsey's  friends;*'  item  thirteen,  headed  '*Pat 
Rushers  friends;"  and  item  sixteen,  headed  **John 
Rynes'  friends;  *'  making  in  all  th3  sum  of  eighty- 
four  ponnds  fourteen  shillings  and  four  pence,  defen- 
dants say  that  they  did  not  use  the  rooms,  part  of  the 
messuage,  famiture,  or  goods  in  said  second  paragraph 
mentioned!  or  any  or  either  of  them,  or  any  part 
thereof,  so  fiur  as  relates  to  the  canse  or  canses  of 
action  in  the  introdactory  part  of  this  defence  men- ' 
tioned.  4.  And  for  a  defence  to  so  much  of  the  canse 
or  causes  of  action  in  third  paragraph  mentioned  as  is 
or  are  incladed  in  the  following  items  of  plaintiflfs  bill 
of  particnUrs;  that  is  to  say,  item  nine,  headed 
** Edward  OlanviUe's  friends;''  item  eleven,  headed  ' 
*^John  Dempsey's  friends;**  item  thirteen,  headed  | 
*«Pat  Rushe's  friends;"  and  item  sixteen,  headed 
**  John  Hynes'  friends,"  amounting  in  the  whole  to 
the  snm  of  eighty-four  pounds,  fourteen  shillings,  and 
four  pence,  defendants  say  that  they  did  not  use  any 
of  the  apartments  or  fhmitnre,  nor  was  any  of  the 
meat,  drink,  attendances,  nurses,  lights,  fires,  wash- 
ings, or  other  necessaries  or  goods  found  and  provided 
as  in  said  third  paragraph  mentioned  so  found  and 
provided  at  the  request  of  the  defendants  so  for  as  re- 
lates to  the  canse  or  causes  of  action  in  the  introduc- 
tory part  of  this  defence  mentioned.  6.  And  for  de- 
fence to  so  much  of  the  canse  or  canses  of  action  in 
the  fourth,  fifth,  and  sixth  paragraphs  respectively 
mentioned  as  is  or  are  indnded  in  the  following  items 
of  plaintiff's  bill  of  particnlars;  that  is  to  say,  item 
nine,  headed  *' Edward  Glanville's  friends;"  item 
eleven,  headed  "John  Dempsey's  friends;"  item 
thirteen,  headed  "Pat  Rushe's  friends;"  and  item 
sixteen,  head  "John  Hynes'  friends;'*  amounting  in 
the  whole  to  the  snm  of  eighty-four  pounds,  fourteen 
shillings*  and  fonr  pence,  defendants  say  that  no  goods 
were  sold  or  delivered  to  the  defendants,  or  bargained 
or  sold  to  the  defendants,  and  that  no  part  of  the 
work  done  and  materials  provided  was  at  the  request 
of  the  defendants  so  far  as  relates  to  the  cause  or 
causes  of  action  in  the  introductory  part  of  this  de- 
fence mentioned.  0.  And  for  defence  to  so  mnch  of 
the  cause  or  causes  of  action  in  the  seventh  and  eigh^^h 
paragraphs  respectively  mentioned  as  is  or  are  in- 
cluded in  the  foUowbg  items  of  the  plaintiff's  bill  of 
particnlan;  that  is  to  say,  item  nine,  headed  "Ed- 
waid Glanville's  friends;"  item  eleven,  headed  "John 
Dempsey'sfiiends;"  item  thuteen,  headed  "PatRnshe's 
friends;"  and  item  sixteen,  headed  "John  Hynes' 
friends;"  amountiag  in  the  whole  to  the  snm  of  eighty- 
four  pounds,  fourteen  shillings,  and  fonr  pence,  defen- 
dants say  that  no  part  of  the  snm  so  paid  was  paid  at 


the  request  of  the  defendants,  nor  was  any  accoant 
stated  in  respect  of  the  same  or  any  part  tbeieof  u 
in  said  seventh  and  eighth  paragraphs  respectively  al- 
leged so  fer  as  relates  to  the  cause  or  causes  of  action 
in  the  introductory  part  of  this  defence  mentioDed. 
7.  And  as  to  the  residue  of  all  and  singukr  the  caose 
or  causes  of  action  in  said  second,  thii^,  fourth,  fifth, 
sixth,  seventh,  and  eighth  paragraphs  respectively 
mentioned,  and  the  plaintiff's  demand  in  respect 
thereof,  the  defendants  say  that  the  value  of  the  same 
amounts  to  the  snm  of  one  hundred  and  fifty  pounds 
and  no  more;  and  the  defendants  bring  into  conrt 
here  the  said  sum  of  one  hundred  and  fifty  poonds, 
which  is  sufficient  to  satisfy  the  plaintiff's  demand  io 
respect  of  all  and  singnlar  the  said  cause  and  canses 
of  action  in  the  introductory  part  of  this  defence 
mentioned.  The  plaintiiTs  affidavit  made  to  resist 
the  application  stated  that  the  said  action  had  been 
mstituted  to  recover  from  the  defendants  the  amonnt 
of  a  hotel  bill  and  other  charges  of  deponent  against 
the  defendants;  and  also  to  recover  damages  against 
the  defendants  for  injnries  and  losses  sustuned  by  de- 
ponent in  consequence  of  deponent's  property  being 
used  and  injured  and  destroyed  through  being  used  in 
aid  of  a  number  of  persons  who  were  serioos  snf- 
ferera  by  an  accident  that  occurred  on  defendants' 
railway  in  October  last,  when  said  persons  were  re- 
moved to  deponent's  hotel,  where  they,  together  with 
some  of  their  immediate  friends,  stayed  for  some 
time  after  the  accident  That  not  only  was  there 
property  of  the  deponent's,  consisting  of  sheets  and 
blankets,  cut  up  to  be  used  as  bandages  for  the  snf- 
ferers,  but  some  of  deponent's  furniture  and  other 
property  wore  destroyed  by  blood-stains  and  other- 
wise. That  the  hotel  was  in  fact  for  some  time  nsed 
merely  as  an  hospital;  and  even  the  coffee-room  ex- 
clusively devoted  to  oae  of  the  sufferers  and  bis  friends; 
and  deponent's  legitimate  hotel  business  was  seriously  in- 
terfered with  ;  and  deponent  was,  at  defendant* sreqnest 
obliged  in  fact  even  to  close  his  hotel  for  a  time 
against  the  public  and  against  all  persons  save  the 
railway  officials,  the  doctors,  tbe  nurses,  the  snfierers 
and  their  immediate  friends  and  relatives,  some  of 
whom  stayed  at  the  hotel  and  were  boarded  there  bj 
deponent;  and  that  deponent  expected  and  believed 
he  would  be  able  to  prove  at  the  trial  that  defendants 
were  liable  therefor.  That  the  defendants  by  their 
defence  in  this  case  not  only  disputed  their  liability  to 
pay  for  the  board  and  lodging  of  the  relatives  snd 
friends  of  the  sufferers,  but  likewise  disputed  the 
sums  charged  by  deponent  for  providing  nurses,  atten- 
dance, board,  and  support  of  the  sufitsrers  themselves. 
That  defendants  also  disputed  having  made  the  spe- 
cial contract  with  deponent  as  stated  in  the  plaint,  and, 
that  deponent  believed  he  would  be  able  to  prore  same 
at  the  trial  of  the  action.  That  when  the  snmmons 
and  plaint  was  first  issned  in  thia  action  deponent's 
attorney  laid  the  venue  in  Dublin,  as  deponent  bsd 
heard  and  believed;  but  that  subsequently,  and  before 
service  of  same  on  defendants,  deponent  was  adrised, 
in  consequence  of  the  peculiar  character  of  the  action 
and  the  number  of  witnesses  which  it  might  probably 
be  necessary  for  deponent  to  examine  on  his  behalf  at 
the  trial  of  this  action,  besides  the  inconrenienoo 
which  the  deponent  would  snflbr  in  his  business,  that 
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h  woald  be  more  prndeot  to  laj  the  venue  in  tbe 
ooQot/of  Chilway.  And  that  deponent  had  to  obtain  an 
a  parte  order  of  this  Ooort  on  his  own  application  to 
thMttg^  tbe  venae  in  the  plunt  from  Dnblin  to  Gal- 
wij.  That  in  consequence  of  the  natnre  of  the  de- 
(noes  filed  in  this  caose  it  would  be  necessarj  for 
deponent  to  prove  not  only  the  reasonableness  of  the 
chsiiges,  but  also  the  defendants'  liability  to  pay  for 
the  friends  and  relatives  of  the  sufferers,  and  for  the 
iojarydone  to  plaintiff's  hotel,  business,  and  property; 
iod  in  order  to  do  so  it  wonld  be  necessary  for  depo- 
seat  to  examine  at  the  trial  of  this  action  a  consider- 
ible  nnmber  of  witnesses,  indnding  some  of  the  saf- 
ferers  who  stayed  at  said  hotel,  together  with  some  of 
tbeir  reiativee  and  friends,  all  of  whom  resided  either 
IB  tbe  town  or  county  of  Galway. 

CarUbm,  Q.G.  and  Buchanan  for  the  defendants. 

Sicbi^,  Q.C.,  Jforrif,  Q.C.,  and  BUdee  for  the 
pUutifi. 

MovASAH,  G.J. — ^None  of  the  Gonrt  entertain  any 
doabt  but  that  this  case  ought  not  to  be  sent  to  the 
Mailer. 

CsusnAK,  J.  was  led  to  concur  by  Mr.  Morris's 
intljsis  of  the  pleadings. 

O'HAOAVt  J. — I  have  gone  through  the  whole  of 
the  items.  When  yon  have  dealt  with  about  twenty- 
five,  you  have  the  whole. 

MmiAHAV,  0. J. — I  did  not  think  it  necessary  to  go 
into  details.  I  am  of  opinion  there  is  not  an  item  of 
this  account  properly  the  subject  of  what  ought  to  be 
aent  to  a  Marter  under  the  section;  and  without  lay- 
mg  down  any  general  rule,  I  do  not  think  it  is  a  case 
fit  to  be  sent. 

Aj^l)Uoaium  rtfiued. 


Shsia  v.  GAMHOBr.— ifay  1 1 . 

Sale  oj  seed-^In^fUed  warranJty. 

TUfianHf,  a  gentleman  farmer^  came  into  the  ahop 
of  the  defmdantf  a  seed  merchant  and  said  to  hia 
aatUtant^  *^Have  you  Dutch  rape  eeedf**  The 
tatter  repUodt  **  We  have^  but  of  last  yearns  mpor- 
uaunu"^  SThe plaintiff  then  aJted,  ''Is  it goodV* 
neassiatantrqflied,  '*  I  believe  it  to  be  so.^  The 
pkmuiffthen  ordered  fioe  stone  of  it  to  be  sent  to 
Aim,  which  subsequently  entirely  failed  to  produce  a 
^'op.  Tike  d^endant  admitted^  on  croes-^xamina' 
ffton,  that  he  knew  that  (he  seed  was  wanted  for  the 
purpose  of  growing.  Held,  that  there  was  an  im- 
plied wanranty  that  the  seed  should  be  reasonably 
fit  for  the  purpoeefor  which  it  was  bought  f  Chris- 
tian, J^  dissentiente.) 

Aml,perMondhan^  dJ^  and  Keogh,  J.,  Aat  if  the 
mrde^  •*Ibdieoe  it  to  be  so^^  constituted  an  ex- 
press isomm^,  it  was  t^pon  a  different  eubfect- 
mattsr  from  that  iqnms  whieh  the  plaini^  sought  to 
roiee  C&e  trnpHed  warranty^  and  meant  not  that  the 
mi  was  growing  eeedf  but  seed  JU  for  produoing  a 
goodcrop. 


And.per  Keogh,  J.,  that  the  implied  warranty  woe 
not  a  warranty  of  a  good  crop^  or  that  the  seed 
should  appear  above  ground^  but  a  warranty  that  it 
was  reasonably  JUj  at  the  time  ofsale^  /or  the  pur- 
pose of  being  sowed. 

And,  per  Christian,  J.,  that  the  words,  **  I  believe  U 
to  be  so,*^  constituted  an  express  qualified  warranty, 
whieh  excluded  the  impUsd  warranty,  eought  to  be 
raised  by  the  plaintiff. 

And  (supposing  this  express  warranty  out  of  the 
case)  dot  if  the  qualities  which  make  seed  germi- 
nate, be  not  wholly  the  gift  of  nature,  but  partly 
imparted  by  art,  evidence  shouldhaive  been  given  at 
the  trial,  and  the  jury  directed  to  find  their  verdict 
according  ae  the  defect  was  in  what  nature,  or  m 
what  art  imparted. 

This  was  an  action  on  a  warranty.  The  summons 
and  plaint  contuned  fbnr  connts,  the  first  two  of 
which  were  hi  contract;  the  third  count  was  on  a 
warranty,  and  the  fourth  fbr  false  representation. 
The  plaintiff  elected  to  take  his  verdict  on  the  second 
and  third  connts  alone.  The  second  count  stated 
that  at  the  time  of  the  purchase  and  agreement  therein- 
after mentioned,  the  pUintiff  intended,  and  was  about 
to  sow  land  with  rape  seed  for  the  purpose  of  obtain- 
ing a  crop  of  rape  ont  of  the  said  land,  and  the  plain- 
tiff ordered  and  agreed  to  buy  at  a  certain  price  of 
and  from  the  defendant,  then  carrying  on  the  business 
of  a  seed  merchant,  a  quantity  of  rape  seed,  for  the 
purpose,  as  the  defendant  then  well  knew,  of  sowing 
tbe  same  in  the  said  land,  and  of  obtaining  a  crop  o ' 
rape  therefrom,  and  the  defendant  then  agreed  to 
supply  the  same  in  the  way  and  course  of  his  ^aid 
business  fbr  the  purpose  aforesaid,  and  then  promised 
the  plaintiff  that  the  said  seed  shonld  be  good  grow- 
ing seed,  and  fit  fbr  the  purpose  aforesaid,  and 
should  be  and  be  supplied  in  a  condition  and  of  a  qua- 
lity reasonably  fit  and  proper  for  the  said  purpose,  and 
although  the  defendant  did  supply  rape  seed  for  the  pur- 
pose aforesud,  and  the  plaintiff  paid  for  the  same  at  the 
price  afbresud,  and  although  all  conditions  were  ful* 
filled,  and  all  things  happened,  and  all  times  elapsed 
necessary  to  entitle  the  pluntiff  to  maintain  the  action, 
yet  the  said  rape  seed  was  not  of  the  description  and 
quality  aforesaid,  but  was  of  a  different  and  inferior 
quality  and  description,  and  was  not  fit  and  proper  for 
the  said  pnrposOi  nor  supplied  in  a  fit  and  proper  con- 
dition, but  was  unsound  and  bad,  and  not  fit  for 
growing  and  producing  a  crop.  The  thwd  count  stated 
that  the  defendant,  by  warranting  that  certain  rape 
seed  was  then  reasonably  good  growing  seed,  and 
fit  and  proper  to  be  used  for  the  purpose  of  sowing 
the  same  hi  the  plaintiff's  land,  and  of  producbg  a 
reasonably  good  and  productive  crop,  sold  the  same 
to  the  pldntiff  to  be  used  fbr  the  purpose  aforesaid, 
yet  the  said  rape  seed  was  not  then  reasonably  good 
growuig  seed,  and  was  not  then  reasonably  fit  and 
proper  to  be  used  fbr  the  sowing  therewith  the  said 
land  of  the  plainti£^  and  produdng  a  reasonably  good 
and  productive  crop.  The  deftsnces  traversed  the  con- 
tract,  the  warranty  or  representation,  and  the  breach  in 
each  of  the  connts  alleged.  The  case  was  tried  before 
O'Brien,  J.,  at  the  last    Bnmmer  AssiaeB  for  the 
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North  RiJiag  of  the  Couaty  Tippoiary.     Mr.  Jolia 
Batler,  the  book-Loeper  of  the  defendaot,  was  ex- 
amined on  the  defendant's  behalf,  and  depoeed  as 
follows: — ''The  plaintiff  came  to  the  defendant's  officd 
in  Denmark-street,  Dablin,  on  the  20th  Angast  last. 
He  sBked  me  if  we  had  Dutch  rape  seed.      I  said 
ure  bad,  but  of  last  year's  importation.     He  asked 
me  If  H  was  good.    I  said  I  belteyed  it  to  be  so.     Hd 
desired  jne  to  send  him  five  stone  of  it  by  railway  to 
Kells.     That  was  all  the  eonrersation     I  had  with 
lura."      On  cross-ezamination  iie  stated,  *'  knew  tbe 
plaintiff  was  a  gentleman  fftnncc,  and  that  he  wanted 
the  seod  for  the  purpose  of  growing.      I  told  him! 
that  I  belio\'ed  the  seed  to  be  good."  The  defendant's 
counsel  ai^ked  for  a  postponement,  in  order  that  hel 
might  produce  a  witness  who  was  sUeg^to  havabeeni 
present  at   the   interview  between  Butter  and  the( 
plaintiff,  but  at  the  suggestion   of  the  judge  thel 
jury  retired  to  consider  two   questions,  sabmiued 
by   him  f<jr  then:  consideration,  first,  aa  to  whae 
took  place  on  the  oeoasion  of  the  intermw  betweed 
the  plaintiff  and  Bntler,  and  secondly,  as  to  the  qna- 
•  lity  of  the  seed.      The  jury  were  of  opiniDU  that  Mr. 
Butler's  accoent  of  what  took  place  at  the  interview 
was  correct,  but  could  not  agree  as  to  the  .quality  of 
the  seed.     The  learned  judge  told  the  jury  4hat  on 
the  one  hand  mere  representation  by  a  vender  of  the 
quality  of  guoiL>  ou  a  sale,  would  not  of  itself  conati- 
tute  a  warranty  or  engagement  which  would  render 
the  vendor  responsible  for  such  representation,  unless 
he  knew  at  the  time  that  such  representation  was  an- 
true;  but  that,  on  the  other  hand,  no  pacticnlar  fonn 
of  words  was  requiaite.  to  couaiitate  such  warranty  or 
engagement;  aud  that  if  the  vendor,  at  the  time  the 
article  was  ordered,  knew  of  the  pnrpose  for  which 
the  article  was  wanted,  and  that  the  purchaser  relied 
upon  the  vendor's  judgment,  then  the  latter  impliedly 
warranted  that  the  thing  furnished  would  be  reason- 
ably fit  and  proper  for  the  pnrpose  for  which  it  was 
rcqnired.      The  judge  also  told  the  jury  that  aven 
though  they  believed  that  Hutlcr^s  evidence  as  to  what 
took  pl:ice  on  said  interview  between  him  and  the 
plaiutlff  was  ti'uc,  still  that  they  might;  on  the  entue 
evIJeuce  iufcr  that  there  was  such  an  agMemeiii, 
promise,  or  wairauty  as  aUo^il  in  the  first  threei 
counts  respectively,  Lf  they  were  also  of  opinion  that 
Butler  kuew  at  the  time  of  the  pnrpose  for  which  thel 
seed  was  ordered,  viz..  /or  the  pnrppsd  -  of  .prodacing 
a  crop.     The  plaintiff's  eonnsel  objected  Uy  :this  di^ 
rection;  aud  required  Ihe  judge  to.  tell  thegnry  ^i 
if  they  believed  that  the  seed  waa,  to  tbe;knoiidedge| 
of  the  -defendant,  ordered  ior  the  paiqpoaerof  .prodim-' 
ring  a  crop,  theyjshould  find  for  the|klakitiff  lom  thel 
ia$uBB  on  the  traTerses  to  the  promise. and  warranty  in 
4Tie  eeoond  and  .third  ^connte  respectively.     The  de&u-' 
dant's  conoAel  also  objected  to  the  jndge's  direction,! 
and  required  him  to  tcll.the  jury  that  if  tliey  believed 
<the  aCwQunt  given  by  Bntler  ufdiis  iuisrview  with  •thel 
jplaiuuiF,  there  was  no  eiigi^gement, . promise,  or  war- 
ranty, as  alleged  in  the  fiirst,  .second,  and  third  oonnta^ 
rre^peotively.      The  judge  declined  to  comply  with 
either  .requirement,  but  in  order  to  avoid  the  ejipenae' 
of  a  bin  of  exceptions,  it  was  agreed  between  the^ 
parties  at  his  suggestion  that  eiUier  party  shonld 
be  at  libert;r  to  ajppeai   to  tho  Goart    of  JBixor> 


from  the  decision  of  the  Court  of  Common  Pleas 
on  any  of  the  objeettons  taken  to  his  charge.  The 
JQiy  found  for  the  plaintiff  on  all  the  issues  except 
the  issues  on  the  traverses  to  the  fourth  oonnt,  with 
£26  damages.  The  defendant  obtained  a  cenditienal 
order  to  eat  aidde  the  verdict,  on  the  ground  of  mis- 
direction by  the  learned  judge,  and  ou  the  gronnd  of 
the  veidiot  being  against  evidence  and  the  weight  of 
evidence  (the  latter  of  which  grooiids  was  aJbandoned) 
against  which, 

HewqiikUl,  Q.C,  (with  him  Tawly)  showed  canse — 
The  plidntiff  relied  on  the  character  of  tbe  hooee  and 
tiMakill  of  the  vendor  and  his  representative.     lu 
Bi^ge  v.  Parkmaon  (7  U.  &  N.  955),  there  was  an 
express  warranty  which  did  not  a^ly,  but  tliere  was 
held  to  be  an  implied  -warranty.    It  was  held  that  the 
express  warranty  did  not  exclude  tbe  warranty  im- 
ffliod  by  law.     Chief  Justice  Cockbum  iu'defiverlog 
judgment  says,  *'  The  principle  of  law  is  oeirectly 
/Stated  in  the  passage  cited  from  Chltty  on  Contracts. 
Where  a  bnyer  buys  a  specific  article,  the  maxim 
**  caveat  cmpfor"  applies;  but  where  the  bayer  or- 
ders goods  to  be  supptiedy  and  trasts  to  the  jodgment 
of  the  seller  to  select  goods  which  shati  be  appKcaUe 
to  the  purpose  for  which  they  are  ordered,  there  is  aa 
implied  warranty  that  they  shall  be  reasonably  fit  for 
that  purpose ;  aud  I  see  no  reason  why  the  same  war- 
ranty should  not  be  comprehended  in  a  eotrtract  for 
the  sale  of  provisioBs:"    **  If  tbe  article  were  bespoke 
to  answer  a  partiodsr  porpeee;  a^  wumtity  •«  nufiSed 
that  it  Will  answer  aneh  purpiMMt'* — AmiA^  Here. 
Lftwv  p.  517.      lo  Jimea  r.  Brig^{&  Biag:  544), 
Chief  Justice  Best  says,  **  I  wish  to  put  the  ease^ooa 
broad  prindple: — If  a  man  sells  an  article,  he  thereby 
warrants  that  it  is  merchantable — that  it  is  fit  for 
some  purpose.      This  was  established  in  Laing  v. 
Fidgean,      If  he  sells  it  ibr  a  particular  purpose,  he 
thereby  warrants  it  fit  for  that  pnrpose:  and  no  case  hhs 
decided  otherwbe,  althoogh  there  are,  doubtless,  some 
dicta  to  the  contrary."  The  doctrine  of  that  case  was 
carried  a  step  farther  in  Brmtu  v.  Edgmffffm  (9  Man. 
and  6r.  279).    At  p.  289,  Chief  Justice  Tindal  says, 
'<  It  appears  to  me  to  be  adistinetion  veil  founded,  both 
in  reason  and  on  authority,  that  if  a  party  purchases 
an  article  upon  his  own  judgment,  he  cannot  after- 
wards hold  the  venddr  respoiisible,  on  the  ground  that 
the  article  turns  out  to  be  nnfit  .for  .the  pnrpose  for 
trlnch  ft  was  required;  but  if  he  telies  upon  the  judg- 
ment of  the  seller,  and  informs  him  t)f  the  usd  to  which 
the  article  is  to  be  applied,  it  seems  to  me  .Che  trana- 
ncrion  carries  with  it  an  implied  waiVanty  that' the 
thingfomidhed  shall  be  fit  aud  proper  for  the  pnipose 
for  which  it  waa  designed."      Applying  that  to  the 
present  case,  is  it  not  moi*e  reasonable  that  where  a 
party  holds  himself  out  thus  to  the  world,  nnd  the 
vendee  relies  on  the  reputation  a  house  ha3  acquired, 
tbe  vendor  vhonld  he  liable?      He  has  the  means  of 
being  recouped  by  the  house  in  Amsterdam  who  grew 
this  xape  seed.    In  Ora^  v.  Cox  (4  B..ds\C.  1Q8),  the 
warranty  was  more  extennvi^ly'stat^  than' the  «vi* 
dence  supported,  but  I  quote  the  caae  for  the  impres- 
aion  on  Chief  Jnstio)  Abbott's  mind,  ^  If  a  person 
sold  a  commodity  for  a  partteularparpoae,  he mnet  be 
nadecetood  to  wiutant  it  reaaQDdily*fit.and  praper  for 
sddi  purpose.''     The  marginal  note  his  a  fmre. 
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[Christian,  J In  Janes  v.  BrigfU  was  there   not  | 

Bome  eTideoce  of  mismanagement?]  Yest  there  was 
too  moch  axyfSfin  ifflbiheil.  Shepherd  y.  Pyhua  (3 
Mad.  &  Gr.  868)  was  decided  in  1842,  long  snbae- 
qjoently  to  these  other  cases.  [^Monahanf  G.  J. — In 
no  case  has  the  rule  been  held  to  apply  where  the 
partj  exercised  bis  own  judgment-]  No.  If  a  ma- 
nnfluitnred  article  is  bought,  there  is  not  a  warranty 
nniess  there  be  an  express  warranty,  and  so  of  a  spe- 
cific horse  pr  other  article.  Both  these  cases  are  in 
the  defendant's  favonr.  [  JfcmoAan,  0.  J. — Your  ar- 
goment  is,  that  it  makes  no  distinction  in  principle 
whether  the  thing  grew  ont  of  the  earth,  or  was  ma- 
nafactnred  by  the  party  from  whom  it  was  bought.] 
Yea.  In  Shepherd  v.  Pyhua  (3  Man.  &  Or.  880), 
Pariinson  ▼.  Lee  is  explained.  Chief  Justice  Tindal 
ssjs,  ^  But  if  the  reasons  ^ven  by  Grose«  J.,  and 
Lawrence,  J.,  be  examined,  their  opinions  will  not  be 
found  to  affect  the  question  now  before  the  Court;  for 
they  both  lay  great  stress  on  the  fact  that  the  seller 
wss  not  the  grower  of  the  hops,  and  that  the  purchaser 
b/  the  inspection  of  the  sample,  had  as  full  an  op- 
portonity  of  jadging  of  the  quality  of  the  hops  as  the 
eeOer  himself.^'  BlueU  v.  Osbam  (1  Starkie's  Rep. 
384)  was  the  case  of  a  purchase  of  a  particular  bow- 
8prit»  which  turned  out  to  be  rotten.  The  value  of 
thit  case  is  the  observation  of  Lord  EUenborough— 
''Apenon  who  sells,  impliedly  warrants  that  the 
thing  sold  shiill  answer  the  purpose  for  which  it  is 
aold.  In  thia  case  the  bowsprit  was  apparently  good 
and  the  defendants  had  an  opportunity  of  inspecting 
it"  Here  the  bag  of  seed  might  have  been  produced, 
and  the  defendant  might  have  said,  Take  it  or  not. 
We  ordered  Dutch  rape  seed.  There  was  no  sack 
produced  to  be  selected  from.  Oardiner  v.  Oraj/  (4 
Campbell,  144)  was  the  case  of  an  imported  article, 
as  in  the  present  instance.  Lord  £lIenl)orough  says, 
"Where  there  is  no  opportunity  to  inspect  the  com- 
modity, the  maxim  of  caveat  emptor  does  not  apply .'^ 
Bunde^  V.  BclUtt  (16  M.  &  W.  644)  was  the  case  of 
a  sale  of  a  dead  pig.  It  came  within  the  category  of 
a  specific  chattel  Slacl  v.  EUiott  (1  Fos.  &  Fin. 
595)  was  an  action  brought  against  the  vendor  of  a 
sheep  washy  which  killed  the  plaintiff^s  sheep,  and  the 
defendant  was  held  Bable.  The  present  case  comes 
within  the  intermediate  class  of  cases  spoken  of  by 
Baron  Parke  in  SvUan  v.  TempU  (12  M.  ft  W.  64), 
''  where  goods  are  ordered  for  a  specific  purpose  from 
a  person  in  a  particular  department  of  trade."  Smith 
T.  Marrdbh  (11  M.  &  W.  5);  MorUy  v.  AtUnbo- 
nmgh  (8  Ex.  500).  In  Sims  v.  Marryal  (17  Q.  B., 
291),.  Lord  Campbell  says  there  are  mauv  excc|>tionS 
stated  in  the  judgment  in  Morley  v.  AUenborough^ 
which  wen  nigh  eat  up  the  rule  that  on  a. sale  of  per- 
sooal  property  the  maxim  of  caveat  emptor  applies. 
EidMz  V.  BantUeter  (34  L.  J^  0.  P.,  N.  8.,  108), 
aldo  reported  in  II  Jur.  N.  S.  15»  decided  that  the 
vendor  of  goods  in  a  shop  impliedly  warrants  the  title 
to  them.  There  is  no  express  authority,  on  the  pre< 
sent  point. — Rowe  v.  Fhren{%  Ir.  C.  L.  Bep.  46). 

Serjeant  Armatrong  and  Oiirtia  contra. — ^It  has 
sever  been  decided  that  there  was  an  implied  warranty 
when  the  .language  used  was  as  here,  **  Have  you 
Dutch  tapeaeefl?  We  have.  Is  it  good?  I  believe 
it  18.^    That  is  Ihe  whole.    The  words  amount  to  an 


undertaking  that  this  was  rapeseed.  Allan  v.  Lake 
(18  Q.B.  560)  illustrates  the  extent  of  the  warranty. 
Next,  this  is  a  warranty  that  Butler  believed  the  seed  to 
be  good.  Even  supposing  the  language,  "  I  have  Dutch 
rapeseed  "  amounted  to  an  engagement  that  it  would 
grow,  it  does  not  make  a  warranty  that  it  was  fit  for 
sowing  and  would  make  a  good  crop.  That  is  what 
is  alleged.  The  plaintiflf  took  his  damages  on  the 
2nd  and  3rd  counts.  Why  not  shift  on  the  plaintifif 
the  obligation  of  saying  if  he  wants  such  a  warranty, 
**  will  the  seed  grow  and  produce  a  crop  ? ''  The  plain- 
tiff b  prevented  from  denying  that  this  was  rapeseed, 
for  the  plaint  and  the  whole  action  goes  upon  that. 
There  is  law  for  this  if  it  be  necessary  to  have  law 
for  it,  that  no  one  can  tell  whether  seed  will  grow  or 
not  till  it  is  tried — Pinder  appellant^  Button  respon- 
dent (11  W.  R.  25);  also  reported  in  7  Law  Times, 
New  Series,  269*  Chief  Justice  Cockbum  says — 
*'  No  one  can  tell  before  seed  is  sown  if  it  will  grow." 
If  there  were  not  authority  lex  non  cogU  ad  im- 
possibilta  applies.  l^Christian,  J.— As  I  understand 
your  argument,  the  non-production  of  the  crop  might 
be  rery  good  evidence  of  the  seed  not  being  good, 
but  a  warranty  that  it  was  good  was  no  warranty  of 
the  crop.]  There  is  a  great  difference  between  saying 
the  seed  would  grow,  and  would  produce  a  good  erop. 
[^Monahan^  G.J. — If  I  expressly  warranted  seed  to 
grow  a  crop,  that  would  be  no  more  than  that  it  wa^  a 
seed  capable  of  growing;  and  It  would  be  a  matter 
for  the  jury  to  say  if  there  was  some  defect  in  it  that 
prevented  it  from  growing.]  Good  growing  seed 
means  seed  that  will  grow«  Why  is  it  that  in  the 
absence  of  fraud  a  man  is  not  responsible  for  a  horse? 
Because  the  defects  are  undiscoverable.  So  of  seed, 
[Monahan^  G.  J. — Suppose  that  a  horse  is  wanto<l  for 
a  carriage,  and  that  the  dealer  sends  a  horse  which 
turns  out  to  be  not  fit  for  a  carriage.]  [CKrw^um,  X 
— The  distinction  there  is,  that  a  horse  can  be  made 
a  manufactured  article,  as  it  were,  in  the  way  of 
trade.  He  can  have  new  qualities  added  to  him,  bat 
the  seed  is  a  natural  article.]  [^Monahan,  G.J. — ^It 
was  proved  by  Mr  Maekey  and  others  that  they  never 
sold  seed  without  testing  it  in  their  own  garden.] 
This  must  be  a  latent  disease  in  the  seed,  a  non-gerr 
minating  quality.  Best^  G.J.  in  Jones  v.  Bright  (5 
Bing.  544),  commenting  on  Bluett  v.  Otbom^  says— - 
**  There  is  a  great  difference  between  contracts  for 
horses  and  a  warranty  of  a  manufactured  article,  and 
this  distinction  expliuns  the  case  of  Bluett  v.  Qsbam.^* 
[Christian^  J.— In  Bluett  v.  Osbom  the  party  would 
have  been  liable  if  the  defect  had  been  in  the  maun* 
facture.]  No  doubt,  he  would.  In  Jones  v.  Bright 
the  judges  confined  themselves  to  manufactured  arti- 
cles. The  case  is  also  reported  in  8  Moore  &  Pay.  155 ; 
Budd  V.  Fairmaner  (8  Blng.  48);  Parkinson  t, 
Lee  (2  East  314).  Again,  this  was  an  nndertakmg 
that  the  vendor  believed  the  seed  to  be  good. 
—  fFood  V.  Sm^  (5  Man.  &  By.  124);  also 
reported  in  4  G.  &  P.  45;  Story  on  GontractSi 
voLiL  s.  827;  Addbon  on  Gontracts,  227,  230; 
Ghitty  on  Gontracts.  The  doctrine  applies  only  to 
manufactured  «rtides  and  those  which*  Ihongh  natural 
produotions,  can  be  wrought  upon  so  as  to  be  changed 
in  their  character  as  a  hDrse  or  dog.. 

Tandy  in  reply.— The  case  is  to  some  extent  one 
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of  the  first  impression.     Pintkr  v.  Button  is  not  to 
be  found  in  any  of  the  regnhir  repoits,  but  only  in 
the  "Weekly   Reporter •'  and  the    "Law    Times.*' 
The  judgment  is  given  differently  In  both.     In  the 
*^  Law  Times  *'  the  arguments  of  counsel  seem  to  be 
confoonded  with   the  judgment  of  the  court     The 
language  used  in  the  "  Weekly  Reporter »'  intimates 
that  th*is  question  is  yet  to  be  decided.     My  proposi- 
tion is^that  as  between  vendor  and  parchaser,  if  the 
latter  deals  with  a  well-known  vendor,  relying  on  the 
skill  and  character  of  the  house,  and  purchases  an  un- 
ascertained article,   he  not  knowing  anything  of  it, 
there  is  raised  a  warranty  that  it  be  reasonably  fit  for 
the  purpose  for  which  it  is  scld,  that  purpose  being 
known  to  the  vendor.  And  though  in  Jones  v.  Bright 
that  number  is  limited  by  Chief  Justice  Be^t  to  manu- 
factured articles,  and  he  says  a  manufactured  article 
difi'ers,  that  judgment  was  delivered  when  the  law 
confined  the  implied  warranty  of  manufactured  arti- 
cles as  between  the  manufacturer  and  the  person  pur- 
chasing from  him.   What  was  the  defect  there?  That 
too  much  oxygen  was  used.    The  manufacturer  knew 
the  process,  and  it  was  his  duty  to  see  that  too  much 
oxygon  was  not  admitted.    But  the  cases  have  since 
advanced.    Brown  v.  Edgington  has  decided  that  the  | 
implied  waiTanty  is  to  be  transferred  firoro  the  manu- 
facturer to  the  mere  seller  of  the  article.     When  that 
was  done  the  broad  distinction  between  natural  pro- 
ducts and  manufactured  articles  was  taken  away.   Gray 
V,  Cox  illustrates  that.    The  seller  would  have  been 
liable  in  that  case  on  a  count  framed  like  the  count  in 
this  case.     He  could  not  have  known  the  defect  by  ' 
inspection,  yet  he  would  have  been  liable.    There 
was  no  fraud  on  his  part.     Where  is  the  difference  in 
principle  between  that  and  this?     Parkinson  v.  Lee 
was  always  distinguishable  as  being  a  sale  with  war- 
ranty.    It  was  the  sale  of  a  specific  article,  and  there 
was  a  warranty.     tlueU  v.  Othom  was  a  remarkable 
case.    The  principle  I  am  contending  for  is  laid  down 
there;  and  it  must  be  taken  as  applicable  to  that  case, ' 
else  wl]^  is  it  there?     As  to  the  natural  justice  of 
the  case,  there  are  two  parties  innocent  In  this  sense  i 
that  there  is  no  fraud  in  the  seller.     Who  ought  to  ' 
Buffer?    The  vendor  makes  his  money  by  the  sale  of 
that  article.    Is  it  more  proper  that  if  he  delivers  an 
article  unfit  for  the  purpose  he  should  suffer,  or  that 
the  purchaser  should  suffer,  who,  relying  on  the  cha- 
racter of  the  honse,  gets  an  article  for  which  he  pays 
a  first-class  price,  and  which  is  unfit  for  the  purpose? 
EichhoU  V.  Bannister  is  also  reported  in  17  C.  B., 
N.  S.,  708.    It  is  opposed  to  a  number  of  dicta  which 
went  before  and  were  cited  in  the  case.    Suppose  a 
shopkeeper  here  gets  goods  from  London.    How  can 
he  tell  whether  the  party  who  sends  them  to  him  has 
title  to  the  goods;  and  yet  when  he  sells  them  m  a 
shop,  that  is  a  profession  on  his  part  that  there  is 
title.     ^Christiant  J — Is  it  not  In  market  overt;  and 
If  so,  what  need  is  there  of  a  warranty?]     A  shop 
hi  London  is  market  overt,  but  not,  I  think,  else- 
where.    [Monahan,  G.J. — In  London  a  shop  is  mar- 
ket overt,  and  every  day  Is  market-day;  in  other 
places  market-day  is  only  the  day  of  the  market] 
The  dicta  in  Jones  r.  Bright  are  the  only  dicta  to  be 
found  on  this,  and  they  have  not  been  repeated;  and 
«( (he  time  they  were  uttered  the  manufacturer  only, 


and  not  the  seller,  was  held  liable.  [ChristiaH,  J,^ 
Wliat  do  von  say  to  the  argument  that  the  warranty 
U  of  belief,  l  e.,  a  qualified  warranty?]  The  loose 
expression  in  conversation,  "  I  believe  it  is,**  will  oot 
exclude  the  unplied  warranty. 

Cur.  ado,  vtdL 

May  1 1. — ^O'Haoan,  J.— It  will  be  only  necessary 
to  state  a  small  portion  of  Bnt1er*s  evidence.    "Tbe 
plaintiff  came  to  the  defendant's  office.     He  asked 
me  if  we  had  Dutch  rape-»eed.  '  I  said  we  had,  bat 
of  last  year's  impoitation.     He  asked  me  if  it  wu 
good.     I  said  I  believed  it  was.*'     On  croas-exaraiDa- 
tion  he  said  he  knew  the  plaintiff  was  a  gentlemaa 
farmer,  and  that  he  wanted  the  seed  for  the  purpose 
of  i;rowing.    The  judge,  in  his  charge  to  the  juiy, 
said  that  on  the  one  hand  mere  representation  by  % 
vendor  of  the  quality  of  goods  on  a  sale  would  not  of 
itself  constitute  a  warranty  or   engagement  which 
wonld  render  the  vendor  responsible  for  such  repre- 
sentation unless  he  knew  at  the  time  that  such  repre- 
sentation was  nntme;  but  that  on  the  other  band  no 
particular  form  of  words  was  necessary  to  constitate 
such  a  warranty  or  engagement;  and  that  if  the  ven- 
dor at  the  time  the  article  was  ordered  knew  of  the 
pui-pose  for  which  the  article  was  wanted,  and  thst 
the  vendee  relied  upon  the  vendor's  judgment,  then 
the  latter  impliedly  warranted  that  the  thing  fhmished 
wonld  be  reasonably  fit  and  proper  for  the  purpose 
for  which  it  was  required.     The  jury  found  for  the 
plaintiff  with  £25  damages.     1  will  not  deal  with  the 
second  ground  on  which  the  conditional  order  his 
been  obtained,  as  it  hafl  not  been  considered  tenable. 
The  question  involved  in  the  first  ground  is — whether 
there  being  no  allegatidn  of  an  express  warranty  under 
these  circumstances,  and  with  respect  to  the  inbject- 
matter,  a  warranty  can  be  implied.     It  was  contended 
by  Serjeant  Armstrong  that  when  the  question  wu 
put  if  the  seed  was  good,  and  the  answer  given  by  Bat- 
tler was  that  he  believed  it  to  be  so,  that  that  constitnted 
ati  express  warranty.    I  do  not  think  much  of  that   I 
do  not  say  whether  these  words  constitute  a  warrant/ 
so  far  as  belief  is  concerned;  because  even  if  they  did. 
it  would  not  displace  the  implied  warranty.    A  bte 
case,  Bigge  v.  Parkins^  (7  H.  d^  N.  956),  decides 
that  the  existence  of  an  express  warranty  does  not 
render  impossible  an  implied  warranty.  The  two  may 
co-exist.    But  the  material  question  is — whether  or 
no  we  can  imply  a  wan*anty;  and  with  reference  to 
that  it  is  contended  that  the  sale  having  been  made 
by  a  dealer  to  a  customer  with  knowledge  of  the  par- 
pose  it  was  wanted  for,  there  was  &  warranty  the  seed 
should  grow.    On  the  other  hand  it  was  aigned,  that 
though  that  should  be  true  of  manufactures,  it  cannot 
apply  to  natural  products.    I  am  of  opmbn  that  there 
was  no  misdirection  by  the  judge.   It  is  rather  a  case  of 
the  first  impression.   I  think  there  was  a  wArnmtj  that 
the  seed  was  fit  to  grow,  and  to  grow  reasonably  well— 
Chilty  on  Contracts,  last  ed. ;  Oray  ▼.  Cox  (4  B.  A 
C.  115).    In  Brown  r.  Edgington  (2  Man.  &  Ot, 
289),  Chief  Justice  Tindal  says— •*  If  a  party  pur- 


chases an  article  upon  hia  own  judgment  he  cannot 
afterwards  hold  the  vendor  responsible  on  the  gronnd 
that  the  article  turns  out  to  be  unfit  fbr  the  purpose 
ibr  which  it  was  nquiredt  bnl  If  h«  relies  upon  the 
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jBdgmoDt  of  the  seller,  jmdinfiiniis  him  of  the  lue  to 
which  the  article  is  to  be  appUed,  it  seems  to  me  the 
tniyictioii  carries  with  it  an  im{^ed  warruity  that 
the  thing  fonuahed  shaU  be  fit  and  proper  for  the  por- 
pooe  for  which  it  was  deagned*"  These  principles 
an  adopted  m  Jcmifs  v.  BrigU  (6  %ig.  533);  SKt^- 
herd  r.Py^  (4  M. & Gr.  868);  Bigge  v.  Parkinaan 
(7  H.  d;  N.  955).  These  cases  sustain  the  view  the 
learned  jodge  presented  to  the  jury.  The  sale  was 
nade  for  a  poipoae.  The  porpose  was  known.  The 
Tendee  nlied  on  the  Tondor  and  neyer sawthe  article. 
The  liabiOtj  would  be  adnutted  if  the  artide  was  a. 
maDofteturad  one.  Bnt  in  the  cases  I  do  not  find 
ao7 words  limitmg  the  liability  in  this  way;  and  I  do 
not  fiod  that  public  policy  requires  it.  Parkinaan  y. 
Im  has  been  cited  by  the  defendant.  Bnt  it  was  a 
sileof  hops  by  sample,  and  the  yendee  £d  not  rdy 
00  the  judgment  of  the  Tender  but  on  his  own. 
Again:  in  the  caae  of  JS/tietf  t.  (Morn  the  purchaser 
had  as  good  an  opportunity  of  judging  of  the  bowsprit 
aa  (he  Tender.  Jonuy.Bright  doeanot  establish  the 
distinction  for  which  it  is  cited  by  the  defendant.  **  If 
a  man  sells  an  article  he  thereby  warrants  that  it  is 
nNrahantable,"  Ac  **  If  a  man  sells  a  horse  gene- 
nDj  he  warrants  no  more  than  that  it  is  a  horse*" 
&€.  nja  the  Chief  JnsUce;  but  this  does  not  sustain 
the  contention  of  the  defendant  The  plaintiff's  oon- 
tention  is— that  the  seed  should  haTo  been  sowing 
seed;  seed  fit  to  grow  and  produce  a  erop.  Wanting 
the  geraunating  principle  it  does  not  sadsfy  the  de- 
leriptiou  of  seed,  as  a  dead  horse  would  not  satisfy  a 
deaeripdou  of  that  animaL  The  oourse  of  decisions 
Bceos  to  haTO  increased  the  responsibility  of  yendors. 
Sappoee  the  Tender  and  purchaser  to  be  equally  mno- 
cent,  who  is  to  suffer  7  The  Tender  can  indemnify  him- 
ttIL  Hecsn  try  experiments  to  asoertain  whether  the 
ttticle  be  of  a  particular  character  or  not.  I  think  there 
is  aoond  aense  in  the  words  of  Ohief  Justice  Best  in 
Jona T.  BriglU^  and  I  shall  condnde  by  citing  them: 
*"  It  18  the  di^  of  the  Court  in  admmistering  the  law 
to  lay  down  ndes  calculated  to  proTont  fraud;  to  pro* 
tect  penoos  who  are  necessarily  ignorant  of  the  qua- 
Uties  of  a  commodity  they  purchase;  and  to  make  it 
the  interest  of  the  manufacturers  and  those  who  sell 
to  furnish  the  beat  article  that  can  be  supplied." 

Ohustiah;  J. — }Aj  opinion  is.  that  the  order  should 
be  made  absohito.  What  are  the  feets?  It  is  ad- 
mitted that  they  are  comprised  in  the  examination 
aod  oross-examination  of  Butler.  The  defendant  is  a 
seed  merchant  There  are  ten  lines  of  Butler's  exam- 
ination and  two  of  his  cross-examination,  oTory  word 
of  which  is  important  *'  He  asked  me  if  we  had 
I>otch  rapeseed.  I  smd  we  had,  but  of  hut  year's 
importation."  I  pause  there.  The  subject  is  shown 
to  be  a  product  of  nature  in  the  merchant's  possession, 
ud  the  order  was — ''  Send  me  fire  stone  of  it"  It 
▼as  a  specific  order.  Send  me  fiTO  stone  of  any 
Dotch  seed  yon  haTO,  of  Ust  yearns  importation.  The 
porduser  may  call  for  the  article  and  exercise  hb 
own  judgment,  or  he  may  haTO  an  express  warranty, 
or  he  may  rely  on  the  warranty  the  law  implies.  **  He 
ttkedmewas  it  good."  What  is  the  meanmg  of 
good?  The  plmntiff's  reliance  is  on  the  passage  in 
Botler'a  cross-examination  in  which  he  said  he  knew 
it  waa  wanted  for  the  purpose  of  growing.     Qrpwing 


must  mean  growhig  arerop;  it  cbnid  not  tnean  meire 
sprouting.  Therefore,  the  phuntiff  asks  in  the  proTl  - 
oos  questmn  if  it  is  good  for  growhig  a  crop.  And  if 
Butler  had  sunply  said  **Yes,"  then  the  question 
would  haTO  arisen  if  that  was  not  an  express  war- 
ranty, bnt  he  cautiously  expresses  the  belief  of  his 
own  mind,  and  the  pUintiff  rests  on  that,  and  giTCS 
the  order.  First,  is  there  an  express  warranty  on 
that  on  which  the  plaintiff  wants  to  raise  an  implied 
warranty?  If  there  be,  there  can  be  no  implication 
of  another  and  a  different  warranty  on  the  same  sub- 
ject So  elementary  is  this,  as  not  to  need  authority, 
but  there  is  authority  for  it  Dickaon  t.  ZizhUa  (10 
G.  Bi  602)  was  thui.  There  waa  an  express  contract 
between  the  parties,  neither  of  whom  had  OTer  seen 
the  cargo,  that  it  was  shipped  in  good  and  merchant- 
able condition.  Wilde,  C.  Js  thought  at  the  trial 
that  the  contract  ioTOlTed  a  warranty  that  the  cargo 
should  be  shipped  in  such  a  state  as  to  be  fit  to  bear 
the  Toyage.  The  Court  held  that  there  was  no  im- 
plied warranty.  Maule,  J.,  suts,  **We  should  not 
by  inference  insert  in  a  contract  implied  proTisions 
with  respect  to  a  subject  which  tiie  contract  has-  ex* 
pressly  proTided  for,"  and  then  he  adds  an  instance 
so  strong  that  I  confess  I  feel  some  doubt  of  its 
correctness—^'  If  a  man  sell  a  horse,  and  warrant  it 
to  be  sound,  the  Tender  knowing  at  the  time  that  the 
purchaser  wants  it  for  the  purpose  of  carrying  a  lady, 
and  the  horae,  though  sound,  proTes  to  be  unfit  for 
that  particular  purpose,  this  would  be  no  breach  of 
the  warranty.  So  with  respect  to  any  other  kind  of 
warranty ;  the  maxim,  expr^aawnfaeit  eeaaare  tacitum, 
applies  to  such  cases."  In  Buddy,  Fairmaner  (8  Bing. 
52),  Tlndal,  0.  J.,  says,  '*  Where  there  is  an  express 
warranty  as  to  any  single  point,  the  law  does  not  be- 
yond that  raise  an  implied  warranty  that  the  commo- 
dity sold  shall  be  also  merchantable."  I  should  be 
disposed  to  qualify  that  also.  I  think  the  true  prin- 
ciple is,  that  the  law  will  not  raise  an  implied  war- 
ranty generally  on  the  same  subject,  upon  which  there 
is  an  express  warranty  qualified.  .  In  Pmder  t.  BtU- 
ton  the  warranty  was  that  the  seed  was  **  of  a  good  -■ 
growmg  stock."  The  question  was  if  there  was  an  im- 
plied warranty  to  produce  a  crop.  The  reason  giTen^ 
by  Cockbum,  0.  J.,  for  deciding  the  oontraiy  is, 
'*  there  being  an  express  warranty,  there  can  be  no 
warranty  implied  beyond  it"  Bigge  t.  Parkinaon  (7 
H.  &  N.  955)  was  totally  different  The  warranty 
there  was  in  addition  for  the  further  protection  of  the 
purchaser;  and  that  being  an  elementary  principle 
which  does  not  call  for  an  authority,  the  case  resolTos 
itself  into  this — ^if  this  is  an  express  warranty  for  the 
production  of  a  crop.  We  must  collect  the  contract 
where  there  is  no  writing,  as  here,  from  the  considered 
statements  made  in  the  making  of  the  bargain.  What 
are  they?  The  plaintiff  deliberately  asks  for  an  ex- 
press assuranoe  on  the  Tory  pomt ;  for  when  he  asked 
was  the  seed  good,  he  must  huTO  meant  for  the  purpose 
for  whkh  he  wanted  it  Butier  ^tos,  mstead  of  this 
assurance,  an  assurance  of  his  belief.  The  plaintiff 
abstains  from  pressing  it  forther.  If  it  could  be 
proTed  that  Butier  knew  the  seed  was  bad,  he  would 
be  liable  to  an  action  not  merely  in  tort^  but  in  con- 
tract Wood  T.  Smith  (4  G.  db  P.  45)  is  the  most 
express  authority  for  that    fHis  Lordship  stated  the 
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facta  of  Ouu  oaao.]  «'  She  lac  aoood  as &r  aal  koow," 
waa  the  opraaaioiit  and  that  waa  made  the  grwod  of 
•a  action  not  in  torii  but  b  oontraet.  Lord  Tenter- 
den  aayai  •«  I  think  that  this  dedaraiion  ia  anffident; 
thera  ia  a  oonnt  on  the  piomiae  thai  the  maie  waa 
aomd  to  the  beat  of  the  delendant'a  knowledge,  with 
a  breach  that  he  knew  her  to  be  nnaonnd*"  What  ia 
the  difierenoe  between  that  and  thia— -between  aaying 
I  will  not  wairaat  abaolnteljv  and  aaying  I  will  not 
represent  that  thia  ia  good,  hot  I  will  rqireaent  thai  I 
believe  it  ia  good?  The.  expreu  contract  aa  made 
haa  not  been  biokeo.  The  jury  hayenegatiyed.frand. 
They  ahonld  have  been  told  that  the  expreaa  wammfy 
in  proof  esdnded  an  implied  aae, .  As  thia  ia  not  the 
wew  of  the  miyority  of  the  Court,  I  will  go  on  to 
aaanmetho  express  warnmtj  waa  wiped  ont  of  the  caae. 
Snppose  the  case  waa;  that,  the  plaintiff  walked  into 
the  shop  and.  ordered  five  stone  of  seed,  the  merchant 
knowing  what  was.  his  purpose.  Does  the  law  imply 
a.  warranty  that  the  seed  ciionld  be  fit  fi)r  prodndng  a 
reasonable  crop^  It  makea  no  difihrence  whether  the 
badnesa  of  the  seed  waa  anch  that  it  did  not  come  np 
at  alL  The  caae  must  be  taken  at  the  moment  of  the 
contract.  That  was,  that  the  seed  was  good  for  pro- 
ducing a  crop,  and  it  matters  not  whether  its  badness 
was  total,  or  only  beyond  the  extent  contracted  for. 
If  the  qualities  which  make  it  germinate  were  not 
wholly  those  of  nature,  but  partly  of  art,  evidence  of 
Ihat  shonld  be  given  on  both  sidea,  aa  in  the  ease  of 
too  much  oxygen  in  the  copper,  and  aa  in  Bluet  v.  Os^ 
dom,  and  the  jury  shonld  Imare  been  told  that  their 
verdict.abould  be  according  as  the  defoot  waa  in  ifhat 
nators  imparted,  or  in  what  art  imparted.  No  evi- 
denoe  waa.  given.  The  judge  l«d  down  a  proposi- 
tion which  is  perfectly  good  as  a  general  propoaitwm 
No  doubt,  text  book  af^r  text  book  can  be  cited,  and 
haa  been  cited  by  the  plaintiff  On  the  other  hand, 
the  defendaatfs  connsei  say  that  b  no  case-  haa  the 
rule  been.appUed  to.ktent  defocts  in  a  pnrdy  natural 
product.  Thia.  tho  plaintifffa.cemiaal  admit;  and*  in 
Jonm  Vi  ^f^^ihamle  is  so  restricted  .and  no  one  can 
read  the  jadgmenl^  eapeaially  aa  reported  in  JUbonsand 
JPoyTM^  without  being  atmiek  by  the  almoat  anxie^ 
evinced  to  restrict  it  to  manufactured  articleai  Mr. 
Tandy,  in  his*  reply,  .contended  that  the  reasoning 
which  ifl^.in  Janet  v.  Bright  haa  lost  all  its  force,  but 
I  think  it  applies^  with  nndiminiahed  foroe.  Chief 
Justice  Best,  takes  no  distinction  between  the  maker 
and  seller  of  a.  maoufaotuved  article.  He  apeaks  of 
"  manufoctnreiaafid  these  who  seU."  If  the  manufae- 
turer  is  bound,  the.  dealer  who  obtained  the  article 
from  him  is  bound,  having  his  remedy  over  agidnst 
the  raanufocturor;  The  difference  between  the  ma« 
nufactnror  and  the  dealer  ia  one  of  detail,  but  between 
natural  and  artificial  products  there  is  a  distinction  so 
vital,  30  broad,  that  the  mind  foeli  intuitively  almost, 
that  it  has  paarad  froaaono:  world .  to  another.  It  is 
right  Uiat  the  hnsMtt  creator  ahodd  be  held  responsi- 
ble for  what  he  professes  to  create,  but  on  what  princi- 
ple can' he  beheld  responsible  forthoinscmtablo  secrets 
of  nature?  Wiho  can  tell  whether  a  seed:wHl  grow?. 
If  the  vendee  wants  a  life  insuranae  on  the  seed,  let 
him  ask  f<Mr  it,  and  kthimpigr  for  it*  as-  no  doubt  ho 
would  have  to  doiby  an  inereModpricei  Thn  caseof 
the  hope  sold  by  satiple  has  not  been  done  jostiee  to 


'by  the  eonnsel. on:  either  ddew  I  test  it  thna^Sop- 
poae  in  PonbmsafVT.  £«e^  instead  of  the  product  of  na- 
toff  aoppose  it  waa  beeiv  and  thatthe  defect  waa  m  the 
brewing  of  tha  beer,  wOl  any  one  say  there  would  not 
be  an  implied'.ecDtract  that  the  brewing  was  good? 
That  tests  the  diatfnctto  an  applied  to  the  one  clasa 
of  aiiiclet  and  theothen  bi  JXgge  r.  F€u*Binmm  (7 
H.  A  N.  959),  Chief  Jnslkse  Cockbnm  makes  it  a 
gnmnd  that  ^  there  ia  no  dlflfinence  in  thia  raapect 
between  gooda  to  bemanniutured  and  provislonato 
be  snpplied;*'  That  is  not  the  bat  ease,  beeanse  there 
ia  Finder  Yk  BntUm,  hi  whiehOfaief  Ju8tlce:Goekl>nm 
saya,  ^I  am  forfinm  aaymg  that  if  a  man  deak  in 
seed;  tiierernmy  not  be*  tO'  some  extent  an  implied 
warranty  that  that  which-  he:  aeilr  shall  grow;"  I^ 
too»  am  fiar  iVom  aaflng^  that  there:nuiy  not  be  a  caae 
where  there  is  an  impliedt  warranty  that  seed  will  grow. 
If  there  be  any*  case  where  the*  germinating  quality  ia 
partly  the  act  of  man  it  mdybeeo,  and  I  do  not  know 
whether  thereisor  not»  Ae  to  warranties  of  horsea, 
Serjeant  Armstrong  pot  a  caae  which  ought  to  test  thie 
—Suppose  the  buyer  wanta  a  atallion,  wad  a  horse  is 
given  to  him  externally  perfect,  but  that  from  some  hid- 
den cause  he  ia  of  no  nse.  Isthelosaofthegenttinating 
qpiality  in  the  seed  moreeaaily' discoverable  than  the 
loss  of  the  generative  quality  in  the  hone  ?  Janee  v. 
Bright  waa  the  case  of  a  thing  partly  mannfectnred 
and  partly  oonaiating  of.  raw  materiaL  The  defect 
consisted  in  a  want  of  AilL  There  waa  judgment 
for  the  plaintiff.  In  Bluett  v.  Oebom  the  anbject 
waa  hsif  mannflMtnred  and  half  naturaL  There  waa 
evideaee  that  the  bowsprit  was  rotten,  and  judgment 
waa  for  the  vendor.  The  text-writer,  AddiiM>n  aaya, 
"  The  law  doea  not  imply  from  the^mere  seller  of  an 
article  in  ite natmnd  atate^  who  hasno  better  means 
of  information  than  the  pnrehaser,  and  who  does  not 
affirai  that*  the  article  la  fit  for  any  particular  purpose, 
any  warranty  or  undertaking  beyond  the  ordmary  pro- 
miae  that  he  makes  no  fidse  representation  calculated 
todteeive Ids  purobiaers,  and  pnictiaes  no  deceit  or 
fraadulent.  concealment^  and  that  he  is  not  oognisant 
of  any  httent  defect  mattriaUy  afibetmg  the  mai^eta- 
ble  value  of  the.gooda.''  There*  ia  one  other  view  of 
thia  caae  which  haa  not  been  atgned,  and  I  am  not 
prepared  to  give  an  opinion  on  it.  In  Bigge  v.  PtMr* 
kinaen  Ohief  Jnatioe  Goekbnm  aays, '« Where  a  buyer 
buys  a  specific  artide,  the  maxim  caweat  emptor  m^ 
plica,  bttt  where. the  buyer  ordera  goods  to  be  sup- 
plied, and  trusts  to  the  judgment  of  theadlertosdect 
gooda  which  Aall  be  iq^plicable  to  the  pnrpoae  for 
wluch  they,  are  ordered,  there  is  an  implied  warranty 
that  they  shall  be  reasonably  fit  fbr  that  purpose.^ 
There  is  here^  iti  strikes  me,  strong  ground  for  saying 
that  one  branch  of  that  observation  applies.  The 
order  waa  not  for  what  was  to  be  afterwards  selected 
from,  bat  aepedfic  quantity  which  waa  there  in  the 
shepi,  and  whicb>the  boyer  knew  and  coold  have  in- 
spected, if  he  liksd.  It  waa  the  purchase  of  an  entire 
thbg^etistiag  in  spede.-  What  I  heaitate  to  dedde 
is,  to  which  of  the  two  cUnsea.  of  contract  thia  case 
beleagSr  that  of  the  sale.'of  •  a  speclfio  artide,  or  of  a 
general  sale^  upon  whish  quest  ion  Owens  v.  Dunbcar 
(12  Ir.  Law  B.  304)  may  be  referred  to  with  advantage 
Knoen,  J^— I  ooncar  with  my.  brother  O^Hagan. 
The  question  arises  altogether  on  the  second  and  third 
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coaot3.  I  thiok  *'  good  growiog  seed  "  ia  the  seoond 
oaont  Qiaj  raftsonabljr  be  anderslood  to  mean  what  is 
trened  ia  the  third  coont,  vis^  that  it  was  to  be  **  fit 
sod  proper  for  sowing,"  There  ia  no  aTerment,  I 
think,  in  either  coont  that  there  was  a  warranty  that 
the  seed  should  erer  appear  abo?e  gronnd.  So  far 
from  thinking  that  the  warranty  was  a  warranty  of  a 
good  crop,  I  do  not  think  it  a  warranty  that  the  seed 
sbooldeTer  appear  aboTd  gronnd,  but  that  it  was 
ressonably  fit  at  the  time  of  sale  for  the  purpose  of 
being  sowed.  It  was  contended  that  there  was  an 
eipress  warranty  on  the  very  subject-matter.  If  there 
W88, 1  tgree  that  there  could  not  be  another  on  that 
feij  sobject-matter.  **  Ha?e  yon  Dutch  rape  seed? 
Is  it  good?  I  believe  it  to  be  so."  Is  that  au  ex- 
press wsrranty  ?  The  case  has  been  mentioned  where 
the  man  would  not  warrant  the  horse;  he  said  he 
wodd  not  warrant  himselC  He  says,  I  will  not  give 
yon  the  warranty  yon  ask,  but  another.  It  was  held 
thst  he  was  liable  on  a  contract,  not  that  the  animal 
WIS  sound,  but  because  he  knew  it  was  not.  I  do  not 
thiok  there  is  any  express  contract  at  all  in  this  case, 
Slid  why?  The  gronnd  for  holding  otherwise  would 
be  thst  case  where  the  party  said  he  believed  the  horse 
to  be  sound.  Bat  ia  it  like  this?  I  wiU  not  warrant 
the  horse  to  be  sound.  Here,  ^*  I  want  some  Dutch 
rspe  seed;  is  it  good.  I  believe  it  to  be  so."  What 
is  the  bir  implication  firom  these  words?  That  it 
wss  good  not  itt  the  particular  sense  of  being  growing 
seed,  but  that  ii  would  be  good  seed,  not  only  fit  to 
be  sown,  but  when  sown  to  produce  a  good  crop,  and 
therefore,  if  there  was  an  express  contract,  it  would 
be  that  it  would  produce  a  good  crop.  I  concnr  with 
mj  brother  O'Hagan  that  the  rule  applying  to  manu- 
bctured  artwlea  may  be  applied  to  what  are  called 
Ditoril  products,  because  I  find  it  difficult  to  as- 
certam  what  ia  a  natural  product.  What  ia  a  mar 
no&ctured  horse?  A  horse  may  be  said  to  be  manu* 
factored  mto  a  carriage  horse.  The  very  composition 
of  the  word  is  Latin;  it  is  an  article  made  with  hands: 
soffietbiog  added  by  the  industry  of  man.  If  I  were 
to  apply,  not  to  Blue  Books,  but  to  the  first  book  of 
the  Qeorgics  of  Virgil,  it  would  show  that  seed  has 
no  value  till  the  industry  of  man  is  applied  to  it.  It 
is  said  the  germinating  quality  may  sometimes  be  im- 
puted, be  the  gift  of  man.  We  will  then  have  dis- 
covered something  more  than  all  the  ancients  disco- 
vered urhen  looking  for  the  philosopher's  atone.  This 
TO  npe  seed,  not  to  be  used  to  feed  cattle,  not  to 
n«ke  oil,  bnt  to  be  put  in  the  ground  for  the  purpose 
of  production.  There  arcsome  things  which  I  tfamk 
the  Court  may  take  knowledge  of  without  potting  a 
witness  into  the  box  to  prove.  If  a  witness  in  Court 
vere  struck  and  killed  in  a  criminal  case,  I  have  al- 
ways thought  it  absurd  that  a  doetor  should  depose 
that  he  died  from  the  efiiscts  of  that  blow.  The  ex- 
perieiioe  of  man  ia  evidence  in  courts  of  justice.  If 
corn  is  kiln-dried»  it  loses  the  germinating  quality 
vhich  natnre  gives  it,  and  which  never  can  be  given 
to  it  by  man.  If  seed  be  gathered  from  the  ground 
before  it  b  ripe,  and  sown»  every  one  knows  it  will  not 
glow.  Seed  requires  care,  preparation,  selection,  &c 
IS  mochas  the  en^e  which  propels  the  vessel  upon 
the  ocean.  If  it  were  necessary  to  imagine  a  case  in 
irhich  a  wanautf  might  be  raised  that  the  seed  would 
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grow,  this  would  be  the  case  which  Chief  Justice 
Cockbum  referred  to. 

MoNABAN,  C.  J. — I  thmk  it  is  a  matter  of  vast  im> 
portance  for  judges  administeriag  law  to  abide  by 
some  geneial  rule,  so  that  professional  men  may  know 
what  to  advise,  and  if  we  find  a  general  role  estab- 
lished, nothing  is  more  to  be  deprecated  than  to  be 
finding  exceptions.  Now  the  general  rule  I  find  laid 
down  by  the  judges  in  the  case  Judge  O'Hagan  has 
referred  to  is  this — ^  Where  a  buyer  buys  a  specifio 
article  the  max' in  eaveat  emptor  appliefs  but  where 
the  buyer  orders  goods  to  be  supplied,  and  trosts  to 
the  judgment  of  the  seller  to  select  goods  which  shall 
be  applicable  to  the  purpose  fur  which  they  are  or- 
dered, there  is  au  implied  warranty  that  they  shall  be 
reasonably  fit  for  that  purpose.''  No  one  can  question 
that  this  comes  within  that  general  rule,  and  the 
words  as  there  laid  down.  The  defendant  is  a  dealer 
in  a  particular  article.  The  mticle  is  not  produced. 
The  purchaser  merely  asks,  **  Have  you  Dutch  rape 
seed?"  In  the  natnre  of  the  thing  itself  there  is  what 
will  bring  it  within  the  rule,  that  it  will  be  reasonably 
fit  for  the  purpose  for  which  it  was  bought.  It  ia 
said  that  though  it  comes  withhi  the  terms  of  the  ge- 
neral rule,  there  is  something  in  the  seed  which  keepa 
it  out.  I  do  not  believe  there  is.  In  almost  all  casea 
a  merchant  who  imports  seed  tests  it  before  he  sells  it. 
I  deny  that  there  mu^  be  evidence  on  all  these  points. 
It  is  said  this  has  not  been  applied  to  the  products  of 
nature.  Then  it  is  time  it  should  be.  There  is  no 
decision  that  seed  is  not  within  the  mle.  Two  cases 
only  have  been  referred  to.  One  ia  that  where  on  the 
sale  of  hops  there  was  no  implied  warranty.  Why? 
What  were  the  facts?  The  other  case  was  that  In 
which  Loi-d  £llenborough  lays  down  the  law  with  per- 
fect accuracy.  It  was  the  case  of  a  bowsprit.  The 
article  waa  produced  and  seen;  and  in  Shepherd  v. 
F^us  (3  Man.  dh  6r.  880%  both  cases  are  reforred  to 
and  pnt  on  theur  proper  gronnd.  Chief  Justice  Cock* 
bum  says  a  point  has  not  been  decided,  and  reserves 
it  to  be  decided  when  it  arises.  In  my  opinion  the 
case  has  arisen.  It  is  said  because  there  is  an  ex- 
press warranty  there  is  not  to  be  an  implied  warranty. 
It  b  difficult  to  make  out  an>  express  warrantyt  but 
if  there  be  one,  it  is  quite  diffsrent.  It  is  that  this  waa 
good  growing  seed,  and  would  not  be  austained  by 
showing  it  was  growmg  seed,  but  good  growing  seed. 

Eule  (Ueeharged. 


Court  of  Appeal  in  Cj^aiicers. 

CBaportdd  by  OUtw  J.  Burk«,  Eiq<,  BwrtoUr-ftt-LawJ 

[BfiOBX  TBM  Lord  Chahgkllor  and  tbi  Lord 
Justice  of  Appeal.] 

In  rx  the  Baonalstgwv  and  Wexford  Railway 

Comfant;  ex  parte,  Baonall— ^Aine  5. 

Judgment  mortgage  Act^  sec  6 — Word  ^pereon  "— 

BaUwag  Compang, 

On  appeaX  from  an  order  made  bg  the  Court  ef 
Bcuderupteg^ — ^Held — affirming  eaid  order,  thai  a 
judgment  mag  be  regialered  ae  a  mortgage  agamet 
em  incorporated  raStwag  ympang,  under  the  provi- 
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tioHaoJ  the  Judgment  Mortgage  Act,  13  4r  14  Vie. 
c29. 
Held  aUo  thai  where^  m  the  affidavit  to  regkter  mid 
judgment  ae  a  mortgage^  the  said  company  ia  dee- 
cribed  aea  ^*  railway  company,^  ii  ia  ufimeceeeary 
Jkifther  to  set  forth  the  trade  of  the  Company^  inae- 
much  OB  the  description  '*  railway  company  "  clearly 
importathatthetradeof  the  company  ia  that  of  com- 
moncarrura* 
Held  alao,  thai  in  the  deaer^ian  of  the  landa  in  the 
affidavit^  aoughi  to  be  affected  by  the  judgment 
mortgage,  no  minuter  gtogtaphical  deacripOon  than 
the  nctme  of  the  townlanda  need  be  eet  forth. 
This  was  an  appeal  broaght  bj  the  official  awignees 
from  a  decimon  of  Jodge  Berwick,  one  of  the  jndgen 
of  the  Oonrt  of  Bankniptcy  and  Insolvency,  in  Ireland, 
and  prononooed  on  the  21st  March  last,  by  which  His 
LorcLship  declared  that  a  jadgment  obtained  by  John 
Joseph  Bagnall  (a  railway  contractor,  whose  claim  was 
for  making  the  line)  against  thecompany,  and  registered 
by  him  as  a  mortgage,  nnder  the  Judgment  Mortgage 
Act,  on  the  11th  May,  186d,  was  a  valid  charge  on 
the  lands  of  the  company,  and  fnrther  ordering  Bagnall 
to  have  his  costs  out  of  the  estate.    The  qnestions  in- 
volved in  the  appeal  were,  whether  a  judgment  creditor 
ooold  register  a  judgment  as  a  mortgage  against  the 
lands  of  a  railway  company  In  Ireland;  and  if  so, 
whether  the  affidavit  to  register  Mr.  BagnalPs  jndg 
meat  as  a  mortgage  complied  with  the  requirements 
of  the  Judgment  Mortgage  Act.    Vide  the  judgment 
given  by  Judge  Berwick,  sup.  156,  in  this  case  in  the 
Court  bek>w. 

The  petition  of  appeal  also  stated  that  the  affidavit 
was  deficient  hi  not  stating  the  names  of  the 
lands  sought  to  be  afiected,  the  statement  being, 
*'Tbat,  to  the  best  <^Mr.  Bagnairs  knowledge  and 
belief,  the  company  were  seised,  possessed  of,  or  had 
a  disposing  power  over  the  several  lauds,  herediu- 
ments,  and  premises  hereinafter  mentioned,  that  is 
to  say,  the  lands,  tenements,  and  hereditaments  in  the 
tQwnland  of  Kilcamey,  Kilree"— and  several  other 
townlands  mentioned— '* situate  in  the  barony  of  Idrone 
Kast,  and  county  Of  Carlow; "  but  did  not  specify  the 
names  of  the  lands,  and,  therefore,  the  affidavit  was 
insufficient;  as  also  that  the  affidavit  to  rei^ister  the 
jadgment  as  a  mortage  did  not  contain  any  descrip- 
tion of  the  trade  or  business  of  the  company,  which 
were  merely  called  **  the  Bagnalstown  and  Wexford 
Railway  Company,"  whereas  their  business — that  of 
carriers — should  have  been  added.  The  company 
were  adjudged  Bankrupts,  on  the  27th  May,  ld64, 
under  the  provisions  of  the  Irish  Bankrupt  and  In* 
solvent  Act,  1857-  vid.  sup.  p.  21. 

Heron,  Q.C.,  and  Martin,  in  support  of  the  appeal, 
contended  that  inasmuch  as  the  13  &  14  Vict,,  c 
29,  sec.  6,  merely  dealt  with  the  property  of  private 
persons;  and  that  as  that  Act  contaiued  no  interpre- 
tation clause,  there  was  nothing  to  extend  the  word 
**  person  ^  so  as  to  embrace  a  corporation  or  public 
company.  The  affidavit  (assuming  that  an  affidavit 
could  affisct  the  lands  of  a  railway  company)  is  de 
fective  k  not  meatiomng  the  names  of  the  parcels  of 
lands  comprised  in  the  strip  known  as  the  railway. 
In  re  Morroufa  eatate  (14  Ir.  Ch.  44)  unless  the 
names  of  the  lands  are  given^  it  will  be  impossible  to 


know  wliat  portion  of  the  townland  is  affeoied  by  the 
mortgage.  A  railway  cannot  be  mortgaged,  nor  baa 
the  company  power  to  rdse  on  a  mortgage  any  further 
sum  than  the  powers  of  their  special  Act  enabtos  them; 
the  following  cases  were  relied  on — Eyre  v.  MeDowH 
(9  H.  L.  619);  Doe  v.  Sl  Hdena  (2  Ad.  &  El.  h.S^ 
364);  Fumeaa  v.  The  Caterham  BaUway  Company 
(25  Beav.  614);  Bolckaw  v.  Beine  Bay  Pw 
Company  (1  El.  &  Bl.  74);  Legg  v.  Afathteson  (2 
Gif.  71);  Shelford  on  Railways,  3rd  edition,  155. 
R.  V.  The  South  Walea  Railway  Company  (14  Q.  a 
N.S.,  903);  Hodges  on  Railways,  3rd  ed.,  30;  yet  it 
is  now  sought  to  enable  companies  to  do  by  a  jadg- 
ment mortgage,  what  they  could  not  do  by  mortgige 
deed,  namely,  to  raise  money  beyond  their  powers. 

BaU,  .Q.C.,  Keman,  Q.C.,  and  FaUsmer  were  ia 
support  of  the  decision  of  Judge  Berwick,  and  coo- 
tended  that  the  Judgment  Mortgage  Act  was  merely 
one  of  a  code  of  laws  dealing  with  the  same  sobject 
matter;  and  as  the  4  &  5  Vic  c  105  (Pigot's  Act) 
with  which  it  was  incorporated,  contained  aa  interpre- 
tation clause  declaring  that  the  word  "'perBon^shoQld 
extend  to  and  include  corporations,  public  compaoies, 
&C.J  a  railway  company  was  clearly  within  its  pro- 
visions. They  also  insisted  that  the  affidavit  was  anfSt- 
cient,  inasmuch  as  the  Judgment  Mortgage  Act  did  oot 
require  the  name  of  the  lands  to  be  specified,  furtherthan 
the  name  of  the  townland,  barony,  and  county  id  which 
they  were  situated,  which  was  done  in  the  prssent  case. 
Mr.  Bagnall  was  the  contractor  by  whom  the  line  was 
made;  a  debt  was  due  to  him  as  such  contractor,  to 
the  amount  of  i 5,327  lis.  6d.,  for  which  he  bad 
recovered  judgment  and  costs;  and  he  waa  not  to  bo 
deprived  of  the  fruits  of  his  judgment,  if  he  came 
sufficiently  within  the  terms  of  the  Act  of  Pariiament. 
Now,  as  to  the  registry,  the  names  of  the  towulaoda 
through  which  the  railway  passed,  and  which  were 
taken  under  the  mortgage,  have  been  sufficiently  given; 
tlie  townland,  or  the  name  thereof,  is  the  smallest  geo- 
graphical name  known  in  the  Judgment  Mortgage  Act; 
It  is  the  small  parcel  of  land  required  to  be  named  in 
the  Judgment  Mortgage  Acts.  If  there  were  fortj 
ownere  of  one  townland,  in  the  county  of  DubUn,  and 
if  each  of  those  ownera  had  a  judgment  against  him, 
each  must  have  the  name  of  the  same  townland 
specified,  and  no  name  of  any  smaller  village  or  denomi- 
nation need  be  noticed. 

The  Lord  Chanckllob^>I  am  of  opinion  that  the 
order  of  the  Court  below  should  be  affirmed.  All  that 
that  order  deciJed  was  that  the  judgment  obtained  by 
Mr.  Bagtiallbtcauieachargeon  the  lands  of  thecompany 
by  virtue  of  the  registration.  The  judgment  was  not 
a  void  judgment,  and  there  was  no  equity  sgainst  it, 
and  the  party  having  it,  if  he  oould  not  register  it  as  a 
mortgage,  should  let  it  lie  untilthere  weregoodsorchat- 
tols  which  he  might  seice,  bnt  which  perhaps,  mightnever 
be  avulable.  A  judgment  creditor  was  powerleaa  unleu 
he  could  register  his  judgment  as  a  mortgage  against 
the  railway  company;  and  It  would  be  an  injostioe  to 
take  away  any  of  his  rights  which  be  might  legally 
exercise.  There  was  nothing  in  any  of  the  Aets  of 
Pai'liament  to  which  they  had  been  referred  to  prfr- 
elude  a  judgment  firom  buing  made  a  ehaige  against 
the  lands.  What  the  ef^t  of  such  a  mortgage  might 
be  the  Court  did  not  at  present  Inquire,  and  wpald 
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not  say;  tmt  bore  the  companj  were  stated  to  be  seued 
of  the  landa,  and  were  penona  against  whose  lands  a 
Jadgvent  might  be  regUtered  as  a  mortgage  within 
Ibe  meaning  of  those  Acts.  It  has  been  argaed  that  the 
affidavit  was  defectiTe  in  not  stating  that  the  railway 
company  were  carriers.  That  objection  was  made 
aad  disposed  of  in  the  Gonrt  below.  The  words 
**  railway  company  "  snfficiently  import  their  trade  or 
boaipesa,  and  it  wonld  be  straining  the  Act  of  Par- 
liament to  hold  otherwise*  or  to  say  that  they  should 
be  deseribed  as  carriers,  when  they  were  carriers  ex 
vi  termmL  There  was  also  an  objection  taken  to  the 
affidavit  which,  for  a  Ume,  struck  him  very  forcibly — 
that  was  the  vague  description  of  the  lands  sought  to 
be  charged ;  and,  no  donbt»  it  was  a  very  vagne  way 
of  describing  them,  but  at  the  same  time,  if  the  form 
was  consistent  with  the  Act  of  Pai'liament,  it  was 
eBoogh.  According  to  the  language  of  the  affidavit, 
the  description  wodd  comprise  all  the  lands  in  all  the 
townlands  mentioned,  which  wonld  manifestly  be  more 
than  the  company  would  be  possessed  of;  but  any 
matter  of  that  kind  would  be  corrected  by  the  snbse- 
qnenl  sectbn  of  the  Judgment  Mortgage  Act,  which 
<Mily  gave  the  charge  an  operation  over  such  lands  as 
the  company  aduaUy  had;  and  when  the  Act  of  Par- 
itamgnt  only  required  the  townland,  barony,  and 
ooao^  in  which  the  lands  were  situate  to  be  men- 
CJoDedySsd  did  not  require  more;  it  wonld  be  rather 
ationg  then  for  the  Court  to  require  more.  He  would, 
ther^re,  hold  the  affidavit  to  be  perfectly  good  valecU 
fMonbtm  as  to  the  particular  lands  to  be  affected— 
namely,  all  the  lands  that  the  company  had.  Mr. 
BagnaD  must  have  the  costs  of  the  appeal  from  the 
aaaignttii^  who  wonld  recover  same,  with  thehr  own 
eoats,  ont  of  the  estate. 

Thb  Lord  Jusiicb  of  AppKiu*  concurred.  The 
only  difficolty  be  had  was  as  to  the  vagne  terms  of 
the  deacription,  bat  the  subsequent  section  of  the  Act 
€slemr]y  showed  what  lands  would  be  affiaoted  by  the 
oiort^ige.  The  word  **  person,''  in  the  6th  section  of 
the  Judgment  Mortgage  Act  clearly  inolndes  railway 
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JusncB  or  Appxal.] 

In  rk  Hawksworth's  rstatb. 

Costs — PfUHiUes^^Lis  pendens. 

Unpaid  costs  have  the  same  priorities  as  the  demand, 

m  estahUshing  which  the  costs  were  incurred. 
This  was  an  appeal  brought  by  Benjamin  Lystre 
Faimley,  from  an  order  made  by  Judge  Dobbs  on  the 
2ach  of  February,  1865,  refusmg  to  allow  as  a  charge 
on  the  estate  of  the  owner  the  costs  of  a  suit  in  Chan- 
eery  in  the  same  priority  with  the  decree  in  that  suit. 
The  following  is  a  summary  of  the  facts  of  the  case. 
In  18415  John  Leake  obtained  a  judgment  in  her 
Majesty's  Court  of  Exchequer  in  Ireland,  against 
WHKam  Hawksworth  for  the  sum  of  JB600»  to  secore 
the  prineipal  sum  of  Jf  300  besides  interest  and  costs. 
Un  the  29th  of  Blay,  1^49,  John  Leake  filed  a  bill  in 
Ch^DCxy  against  said  Hawksworth,  praying  for  an 


account  of  the  sum  due  on  foot  of  said  judgment,  aad 
for  sale  of  certain  lands  and  hereditaments  in  the  city 
of  Kilkenny  and  town  of  Rathdowney  the  property  of 
the  said  William  Hawksworth,  being  the  very  heredita- 
ments the  subject  afterwards  of  petition  to  the  Landed 
Estates  Court.      There  was  then  found  by  Master 
Henn  to  be  due  to  the  plaintiff  for  principal  a  snra  of 
£300  with  interest  and  costs;  and  in  1861  the  final 
decree  was  made  up  and  pronounced  on  23rd  of  Jan. 
1851,  whereby  it  was  ordereu  that  William  Hawks- 
worth the  defendant  should  within  six  months  thereof, 
pay  to  the  said  John  Leake  the  sum  of  £375  iOs  1  id. 
with  further  interest  on  the  principal  sum  until  pay- 
ment, and  the  plaintiff's  costs  in  said  cause,  and  direct- 
ing the  lands  to  be  sold  for  payment  of  the  amount 
due,  and  interest  and  cotis.  A  consent  was  subsequently 
entered  into,  whereby  a  sum  of  £200  was  paid, 
the  remainder  to  be  paid  by  annual  instalments  of  £40. 
The  instalments  were  paid  until  the  principal*  amount, 
and  interest,  were  psid,  but  leavmg  the  Chancery 
costs  unpaidL    The  judgment,  &&  was  assigned  to  the 
appellant,  and  the  owner  having  presented  a  petition 
for  sale  of  his  estate  in  the  Landed  Estates  Court,  the 
appellant  filed  an  objection  to  the  schedule,  which 
stated  that  principal,   interest,   and  costs  had  been 
paid,  and  he  claimed  a  sum  of  about  £400  for  the  un- 
paid Chancery  costs.  Judge  Dobbs,  by  orderbearingdate 
the  13th  March,  1865,  decided  that  as  the  decree  of 
the  Court  of  Chancery  had  not  been  registered  as  a 
Us  pendens^  it  was  a  .mere  money  order,  and  not  a 
charge  on  the  lands  in  the  same  priority  as  the  jnd&- 
ment,  and  from  that  decision  Mr.Farmley  now  appealed. 
Warren^  Q.C.,  and    Charles  Henry    Woodroffe 
were  in  support  of  the  appeal. — By  the  terms  of  the 
final  decree  in  the  Chanceiy  cause,  the  costs  decreed  to 
the  plaintiff  in  the  said  canse  were  made  a  charge  on 
I  the  estate  of  William  Hawksworth  in  the  lands  ordered 
to  be  sold  in  this  matter,  in  the  mme  priority  as  the 
judgment.    By  the  consent  in  the  cause  of  Leake  v. 
Hcavksworth  the  rights  of  the  phuntiff  under  the  final 
decree  are  all  reserved  to  hhn,  and  if  a  sale  of  the 
lands  bad  taken  place  in  the  Court  of  Chancery  in 
pursuance  of  the  said  final  decree,  the  plaintiff,  or  we 
who  are  the  plaintiff's  assignees,  wonld  have  been  en- 
titled out  of  the  proceeds  of  the  sale  to  the  repayment 
of  the  costs  when  taxed,  otherwise  the  plaintiff  would 
be  left  without  any  remedy  for  the  payment  of  hfs 
costs,  for  the  decree  was  for  the  sale  of  the  lands  in 
de&ult  of  the  plaintiff's  demand  and  costs,  and  was  not 
personal  as  against  William  Hawksworth.    LyntA  r. 
JSkerrett((i  Ir.  Eq.  494);  Mandeno  v.  Mandeno  (1  Kay 
App.  iii.);  Z>ii*e  ofBeaufoH  v.  PhUUps  (1  De  Gex. 
ft  Sm.  321).     The  appellant  is  entitled  to  have  the 
order  of  the  13th  of  March,  1866,  varied  or  set  aside^ 
and  is  entitled  to  the  costs  of  the  plaintiff  in  the 
Chancery  cause  when  taxed. 

U^vyd,  Q.C.,  with  John  F.  Walker,  contra— The 
order  of  Jndge  Dobbs  ought  to  be  affirmed,  inasmuch 
as  the  decree  of  the  23rd  of  January,  1 85 1,  was  ob- 
tained after  the  passing  of  the  13  and  14  Vict,  ch. 
29  (the  Judgment  Mortgage  Act)  and  the  decree  of 
January,  1851,  not  having  been  registered  in  the  office 
of  registry  deeds  as  a  Us  pendens,  it  cannot  be  contended 
that  this  would  have  been  a  charge  on  the  lands  of 
Hawkbworth.      Now  the  petitioner  is  bonnd  by  the 
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order,  and  if  the  petitioner  makes  aoj  cUum  for  C08t9» 
he  can  only  do  00  under  the  terms  of  the  order  which 
provided  that  the  claim  of  the  petitioner  should  be  dis- 
charged by  ) early  payments  of  £40  a-year. 

The  Lord  Chancellor. — I  have  no  doubt  on  my 
mind  that  the  unpaid  costs  have  tke  same  priorities 
as  the  demands  which  the  costs  were  incurred  in 
establishing.  That  being  so  I  think  the  order  of  the 
Court  below  was  erroneous,  and  roost  be  reversed. 

The  Lord  Justice  op  Appeal  concurred. 


Court  of  «ueen'0  JSeiuj^* 

CBcporttd  ^  WUUaai  Woodloek,  Biq ,  BuriUMHtt-tAW.] 

fBEPORE  O'Brien,  Hayes,  and  Fttzgerald,  JJ.] 

MooRt  V.  LoNo^— jlfa^  13. 

Stamj^^Leaee^Staitaea  6  4r  6  Vict,  c  82;  18^ 
14  VicL  c.  97;  16  i- 17  VicL  c  59,  and  17  *  18 
Via.  c  S)i. 

A  UoH  executed  in  1849  mvst,  in  order  to  he  admis- 
eibie  in  eoidenee^  he  stamped  w^  the  dtUy  ifnpoeed 
^  4f.  5  4*  6  VicL  e.  88;  and  it  is  not  sufficient 
that  when  produced  it  h^re  a  stamp  sufficient  to 

^  cover  the  duty  now  injorce. 

Thte  was  a  motion  on  behalf  of  the  plaintiff  to  dis- 
charge a  conditional  order  obUined  by  the  defendant 
fora  newtrial,  or  to  haveanon  suit  entered  for  him.  The 
action  was  one  of  ejectment  on  the  title  to  recover  pos- 
session of  a  house  at  Kingstown.  The  defence  and  issue 
were  in  the  usual  statatable  form.    The  case  was 
tried  before  Mr.  Jostioe  Fitagerald  at  the  sittings 
after  Hllaiy  Term.    The  plaintiff's  case  was,  that  he 
derived  a  sob-interest  by  virtue  of  a  lease  executed 
to  the  plaintiff  WQIiam  Moore,  on  the  1st  December, 
1849.    That  lease  wat  for  a  term  of  fifty-one  years, 
at  a  yearly  rent  of  £14,  and  was  made  between 
Richard  Foster  as  lessor,  and  William  Moore,  the  plain- 
tiff, as  lessee.    The  present  ^ectment  was  brought 
by  Moore  against  John  Long,  Robert  Foster,  and 
others  who  were  in  possession.    Robert  Foster  alone 
took  defence.    The  present  possession  of  Foster  was 
derived  through  Long,  the  defendant,  who  did  not 
take  defence,  and  who  derived  from  the  plaintiff;  and 
if  the  plaintiff's^  own  lease  was  a  valid  one  his  daim 
oonltl  not  be  resisted    The  lease  of  1849  from  Fos- 
ter to  Moore  was  pTx>dnced  by  the  plaintiff  on  the 
trialr    It  bore  on  the  face  of  it  a  ten  shilling  stamp. 
The  lease  was  objected  to  by  the  defendant  as  not 
being  sufficiently  sUmped;  and  the  plaintiff  havin|. 
declined  to  pay  any  penalty,  the  judge  decided  to  al- 
low it  to  I  e  received  in  evidence  subject  to  the  de- 
fendant'* objection,   and  thereupon  a  verdict  was 
given  for  the  plaintiff;  but  leave  was,  by  consent  of 
both  parties,  reserved  to  the  defendant  to  move  to 
have  a  non-suit  entered  (or  him.      A  conditional 
order  having  been  obtained  acooniingly,  cause 
now  shown  against  it  by  the  plaintiff. 


Keogh  fbr  the  plaintiff. — My  proposition  i»— that 
though  the  lease  was  insufficiently  stamped  at  the 
time  of  its  execution,  yet  it  was  sufficiently  stamped 
at  the  time  of  the  trial.     It  is  decided  that  it  is  the 
stamp  of  the  present  day  that  ought  to  be  affixed  and 
not  the  old  stamp.     At  the  date  of  the  lease  the  re- 
qnisite  stamp  was  a  thirty  shilling  one.     If  at  the 
time  the  case  came  on  a  one  pound  sUmp  would  have 
been  sufficient,  what  should  be  pud  would  be  the  dif- 
ference between  the  stamp  actually  affixed  and  the 
stamp  at  present  necessary.    The  ten  shilling  stamp 
on  this  lease  is  sufficient  according  to  the  present  law. 
The  first  Irish  Stamp  Act  to  which  I  shall  refer  la 
the  56  G.  3,  c  56.     Under  the  schedule  to  that  Act 
the  duty  payable  on  this  lease  wonld  be  £1.     The  st. 
5  &  6  Vict,  a  82  changed  the  duty  only  so  fiur  as  it 
enacted  that  in  lieu  of  the  duties  payable  under  the 
Act  of  56  Q.  3,  there  should  be  paid  the  duties  which 
were  payable  under  the  English   Act,  55  6.  3,  c 
184.    The  dnty  payable  on  this  lease,  which  was 
dated  in  1849,  was  that  payable  under  the  English 
Act^  and  under  it  as  continued  by  subsequent  sta- 
tutes a  one  pound  stamp  was  necessaiy.   Then  came  the 
statute  13  &  U  Vict,  c  97,  under  which  the  ten  ahil- 
ling  stamp  is  sufficient     Under  the  schedule  to  that 
Act  the  dnty  payable  on  snch  a  lease  as  this  is  one 
shilling  and  sixpence.     St.  17  &  18  Ylct.  c  83  in- 
creased that  duty  to  nine  shillings.    I  do  not  argue 
that  I  have  escaped  all  difficulties  with  the  Commis- 
sioners of  Excise,  but  I  say  that  fbr  the  purposes  of 
evidence  in  a  case  it  Is  sufficient  if  the  judge  at  Nisi 
Prius  have  a  document  produced  to  him  whkh  la  suf- 
ficiently stamped  at  the  time  to  allow  it  to  Le  pro- 
duced in  evidence. — Deakin  v.  FenniaU  (17  L.J* 
Exch.  217);  Buctworth  Y.Simpstm.  (I  Or.  M.  &  lios. 
834);  The  King  v.  The  Inhabitants  oj  PreOon  (5 
B.  &  Ad.  1028).    Under  the  authority  of  that  last 
case  I  say  that  the  court  is  not  to  inquire  as  to  the 
time  the  stamp  was  affixed.    Non  oonatai  but  that 
the  stamp  was  afilxed  in  1850  when  it  was<  sufficient. 
All  that  the  court  has  to  see  is  that  the  stamp  now 
affixed  is  sufficient.     IFittfferald,  J. — ^We  will  not 
enter  into  an  inquiry  as  to  when  the  stamp  was 
affixed,  but  we  must  presume  that  the  deed  waa  exe- 
cuted at  the  time  it  bears  date,  and  then  the  Com- 
missioners  of  Excise  should  affix  the  stamp  of  1849] 
S.   Walker  contra  for  the  defendant.— The  first 
section  of  st.  13  &  14  Vict,  c  97  contains  a  proviso 
*'  that  nothing  herein  contained  shall  extend  to  re- 
peal or  alter  any  of  the  said  duties  now  payable  in 
relation  to  any  deed  or  instrument  which  shall  have 
been  signed  or  executed  by  any  party  thereto,  or 
which  shall  bear  date  before  or  upon  the  said  lOtb 
day  of  October,  1850."    That  proviso  answers  the 
argument  on  the  other  side.    Section  4  of  the  same 
Act  alters  the  duty  expressly — *'  So  ikr  as  the  same 
respectively  relate  to  any  such  lease,  &c  as  aforesaid 
which  shall  bear  date  afW  the  said  iOth  day  of  Oc- 
tober, 1850."     St  5  &  6  Vict,  c  82  was  finally  re 
newed  by  st  16  &  17  Vic  c  59,  s.  20.     Section  1 
of  the  17  &  18  Vic  c  83  contoins  words  similar  to 
thoso  of  13  6  14  Vic  d  97.  It  is  admitted  that  when 
this  lease  was  executed  it  was  insufficiently  stamped. 
If  the  argument  on  the  other  side  was  correct  it 
would  only  go  to  this, — that  they  would  be  permitted 
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to  stamp  the  lease  by  the  daties  payable  now  accord- 
mg  to  law.  But  the  sections  just  adverted  to  show 
that  the  stamp  doty  payable  is  that  payable  nnder  5 
&  6  Vic  c.  83.  There  is  no  stamp  doty  applicable 
to  this  instmment  bat  that  given  by  that  statnte.  In 
the  cases  cited  on  the  other  side  the  penalty  had 
,  been  paid,  and  the  only  question  was — what  da^ 
along  with  the  penalty  the  commissioners  were  to  re- 
eure.  What  the  cases  dedded  was,  that  the  sections 
of  the  Acta  in  qaestlon  there  anthorised  the  Gommis- 
sioners  to  reoeiTe  the  daty  payable  when  the  instni- 
ments  were  presented  to  them.  That  was  upon  the 
ezpresa  words  of  the  Act. 

Keogh  in  reply  argued  that  the  judge  had  no  right, 
smce  the  Common  Law  Procedure  Act,  to  reserve  a 
point  open  the  Stamp  Act  once  he  had  admitted  the 
document  in  evidence— Archbold's  Practice,  407. 

Waiter  upon  this  point  referred  to  Eames  v. 
Smith  (1st  Jur.  N.S.,  1025),  where  it  was  held  that 
where  the  point  was  reserved  for  the  Court  with  the 
consent  of  the  parties  the  Common  Law  Procedure 
Ad  did  not  apply,  and  to  Herbert  v.  Beyhan  (8  Ir. 
C.  L.  Bep.  App.  Iv). 

CBKrar,  J. — It  appears  to  as  that  the  sections  of 
the  Acts  wluch  have  been  referred  to  by  Mr.  Walker 
are  decisive  in  this  case.  In  1849  a  duty  of  £1  was 
payable  on  this  lease;  but  later,  nnder  the  two  Acts 
which  were  referred  to»  the  10s.  stamp  would  have 
been  sufficient.  But  the  first  section  both  of  st.  13 
&  14  Vic  c  97,  and  of  st.  17  &  18  Vic.  c.  83,  which 
reduce  the  duties,  expressly  provide  that  they  shall  not 
extend  to  any  lease  either  dated  or  executed  by  any 
party  before  the  10th  October,  1850,  in  one  of  the 
acts,  and  the  10th  October,  1854,  in  the  other.  It 
is  almost  impossible  to  have  clearer  words.  The 
case  on  which  the  plaintiff  relies  of  Deakm  v.  Fen- 
niott,  is  founded  on  an  Act  of  Parliament  which  con- 
tains no  such  words,  but  other  words,  which  the 
Court  there  held  did  not  prevent  the  Act  from  being 
retrospective,  because  they  said  that  the  duty  was 
not  payable  to  her  Majesty  witbin  the  terms  of  the 
Act.  They  therefore  do  not  hold  that  if  there  were 
such  retrospective  and  forcible  words  as  we  fiud  in 
this  Act  of  Parliament,  the  Act  would  not  be  retro- 
spective. 

The  other  judges  concurred. 

Cause  shown  disallowed. 


tfonrt  of  erommon  )PIra0« 

CRcporttdby  J.  Field  Mmi^a^  Ek^,  Bwrirt«u»:.Law.J 

]>OHOHOE  V.  Thompson— Jlfa^  31,  June  8,  1865. 
Interrogatories— a  L.  P.  Act,  1856^  s.  5& 

Thejitrisdiction  conjerred  upon  the  Court  by  the  SQth 
section  oj  the  C.  L.  P.  Act,  1856,  to  permit  inter- 
rogatories  to  be  delivered  to  the  opposite  party  in  a 
cause,  embraces  all  classes  of  actions. 

Tiit  objection  to  interrogatoties,  that  they  tend  to  expose 
the  party  inten^ated  to  a  criminal  prosecution,  is 
premature  if  made  on  an  application  for  leave  to 


deliver  them,  and  must  be  made  by  the  party  him-' 
self  as  a  reason  for  declining  to  anewer  aparticu' 
lar  nUerrogatory. 

This  was  an  application  to  the  Court  for  leave  to  de« 
liver  written  interrogatories  to  the  defendant  under 
the  C.  L.  P.  Act,  1856,  s.  56.  The  1st  count  of 
the  summons  and  plaint  complained  that  the  defen- 
dant, being  one  of  her  Mi^esty's  justices  of  the  peace 
for  the  county  of  Longford,  on  the  21st  day  of  June, 
1864,  assaulted  the  plaintifi^  and  also  then  and  there 
caused  the  said  plaintiff  to  be  apprehended  and  seised, 
and  laid  hold  of  and  handcuffed,  and  to  be  forced  and 
compelled  to  go  into,  through,  and  along  divers  pub- 
lic highways,  streets,  and  places,  to  a  certain  lock-op 
or  prison  in  the  town  of  Granard,  in  the  county  of 
Longford,  and  to  be  unlawfully  imprisoned,  and  kept 
and  detained  in  prison,  in  the  town  of  Granard,  in 
the  county  aforesaid,  in  a  certain  prison  or  phice  for 
a  long  space  of  time,  to  wit,  for  the  space  of  one  day 
and  a  night;  and  for  that  afterwards,  on  to  wit,  the 
22ndday  of  June,  1864,  the  B£ud  defendant  caused 
the  said  plaintiff  to  be  again  assaulted  and  to  be  laid 
hold  of,  and  to  be  forced  and  compelled  to  go  into  a 
certiun  other  house  in  the  said  town  of  Granaixl,  in 
the  county  of  Longford;  to  wit,  a  eeitain  house  called 
the  court-house  of  Granard,  in  the  sud  county  afore- 
said, andxaused  the  said  plaintiff  to  be  unlawfully 
committed  to  a  certain  gaol  or  prison  called  the  gaol 
or  prison  of  the  county  of  Longford  aforesaid^  and 
then  directed  and  ordered  the  said  plaintiff  to  be  un» 
prisoned,  and  kept  and  detained  in  prison,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  three  months 
then  next  following,  together  with  hard  labour  during 
the  said  imprisonment,  whereby  the  plaintiff  was  then 
not  only  greatly  hurt  and  injured,  but  was  also  there- 
by greatly  exposed  and  injured  in  hia  credit,  charac- 
ter, and  cironmstances,  and  was  prevented  from  at- 
tending to  his  lawful  business  and  occupation,  and 
also  from  collecting  certain  poor  rates  of  which  he 
was  a  collector  for  the  nnion  of  Granard,  in  said 
county,  whereby  he  was  deprived  of  great  profit  and 
gains,  to  wit,  the  sum  of  £100,  in  consequence  of 
said  imprisonment;  and  was  put  to  divers  expenses, 
to  wit,  to  the  sum  of  £100,  in  order  to  quash  the 
said  conviction,  and  in  order  to  obtain  his  liberation 
from  said  imprisonment,  and  other  wrongs  to  the 
plaintiff,  to  the  damage  of  the  plaintiff  of  £500.  The 
second  count  complained  that  the  defendant  on  the 
21st  day  of  June,  1864,  as  one  of  the  magistrates  of 
the  county  of  Longford  aforesaid,  maliciously  and 
without  any  reasonable  or  probable  cause  caused  the 
said  pkintiff  to  be  assaulted,  beaten,  and  ill  treated; 
and  also  th&a,  and  there  maiicioosly,  and  without  rea- 
sonable and  probable  cause,  caused  the  said  plaintiff 
to  be  apprehended  and  seized,  and  laid  hold  of  and 
handcuffed,  and  forced  and  compelled  to  go  into, 
through,  and  along  divers  public  highways,  streets, 
and  places  to  a  certain  lock*np  or  prison  in  the  town 
of  Granard,  in  the  county  of  Longford,  and  then  and 
there  maliciously,  and  without  any  reasonable  or 
probable  cause,  caused  the  said  plaintiff  to  be  unlawfully 
imprisoned  in  the  town  of  Granard,  in  the  county 
of  Longford,  in  a  certain  prison  or  place  for  a 
long  s^)ace  of  time,    to  wit,  for  one  day  and  a 
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night;  and  for  that  afterwards,  to  wit,  on  the  22od 
day  of  Jnne,  1864,  the  said  defendant  malicionsly, 
and  withoat  reasonable  or  probable  canse,  caased  the 
said  plaintiff  to  be  bronght  before  the  said  defendant 
and  Henry  Dopping,  William  Webb,  and  John  H^nry 
Keogh,  being  fonr  of  her  Majesty's  justices  of  the 
peace  as  aforesaid,  to  answer  to  a  charge  "that 
plaintifT,  in  the  month  of  Jane,  1864,  threatened  and 
nsed  intimidating  language  towards  complainant,  de- 
terring him  working  in  Mr.  Thompson's  employment 
in  Clonfin,*^  falsely  alleged  to  be  ns^d  and  made  by 
the  plaintiff  towards  and  against  one  Michael  Dolan ; 
and  the  defendant  afterwards  caased  the  said  plaintiff 
to  be  assaulted  and  laid  hold  of,  and  to  be  forced  and 
compelled  to  go  into  a  certain  other  house  in  the  said 
town  of  Granard,  in  the  said  county  of  Longford,  to 
wit,  a  certain  bouse  called  the  courthonse  of  Granard, 
10  said  town  and  ooanty  aforesaid,  and  then  and  there 
maliciously,  and  without  reasonable  or  probable  cause, 
procured  the  said  pluntiff  to  be  brought  before  the 
said  defendant,  Henry  Dopping,  William  Webb,  and 
John  Henry  Keogh,  Esq.,  four  of  her  Majesty's  jus- 
tices of  the  peace  as  aforesaid,  to  be  examined  teach- 
ing said  charge;  and  the  said  defendant  maliciously, 
and  without  reasonable  or  probable  cause,  did  cause 
and  order  the  said  plaintiff  to  be  unlawfully  convicted 
of  the  said  charge  as  aforesaid,  and  to  be  committed 
to  a  certain  gaol  or  prison  of  the  oouuty  of  Longford 
aforesaid,  and  there  imprisoned,  and  kept  and  detained 
in  prison,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  three  months  then  next  following,  together 
with  hard  labonr  during  the  said  imprisonment,  where- 
by the  sidd  plaintiff  was  then  and  there  not  only 
greatly  hurt  and  injured,  but  was  also  thereby  put  to 
considerable  and  gieat  expense,  to  wit,  the  sum  of  £  1 00, 
in  order  to  quash  the  said  conviction  and  in  order  to 
obtain  his  liberation,  and  was  deprived  of  great  profits 
in  cqpsequence  of  his  not  being  able  to  attend  to  his 
business  as  a  poor-rate  collector  as  aforesaid,  to  wit, 
the  snm  of  £60^  and  greatly  exposed  and  injured  in 
his  credit,  character,  and  circumstances,  and  other 
wrongs  to  the  said  phiintiff,  to  the  damage  of  the  said 
plaintiff  of  £500.     The  8rd  count  complained  that 
the  defendant  assaulted  the  plaintiff  and  caused  him 
to  be  imprisoned  in  a  certain  police  office  at  Granard, 
in  the  county  of  Longford,  and  also  caused  him  to  be 
imprisoned  in  a  certain  gaol  at  Longford,  in  the  county 
of  Longford,  for,  to  wit,  three  months,  with  hard  la- 
boor,  whereby  the  pliuntiff  sufibred  the  special  damage 
in  the  two  former  paragraphs  mentioned,  and  was 
otherwise  injured  to  the  amount  of  £500.    To  each 
of  the  three  counts  the  defendant  pleaded  traversing 
the  committing  of  the  grievances  alleged.     The  fol- 
lowing were  the  interrogatories: — 1.  Did  yon  on  the 
21  St  day  of  June,  1864,  or  at  any  other  and  what 
time,  see  the  plaintiff  at,  or  near,  or  about  Clonfin  Hoose, 
your  residence,  in  the  county  of  Longford,  in  the  cnstodv 
of  certain  policemen,  or  while  any  policemen  or  police inau 
was  in  or  about  said  house ;  and  if  yes,  state  the  names 
of  said  policemen  or  any  one  of  them  whom  you 
can    identify  and    know?       2.    Do  yon  know,  or 
for  any  and  what  reason  believe,  that  the  plaintiff 
was  at  or  about  said  house  on  said  day  in  the  custody 
of  any  policeman  or  policemen,  and  of  whom  by  name, 
aud  were  yooi  before  plaintiff  was  in  or  about  said 


house  on  said  day,  apprised  or  aware  that  he  was 
coming  or  to  be  brought  there?  3.  Was  it  by  your 
order  or  direction,  directly  or  indirectly,  the  said 
plaintiff  was  bronght  to  Clonfin  House  on  the  day  be- 
fore mentioned;  and  if  yes,  state  whether  said  order 
or  direction  was  in  writing  or  otherwise;  and  if  not 
by  your  order  and  direction,  do  you  know,  or  for  any 
and  what  reason  believe,  who  it  was  that  gave  soch' 
order  or  direction,  and  state  the  name  of  the  penon 
who  gave  said  order  as  yon  know  or  believe?  4. 
Was  it  by  your  order  or  direction  that  said  plaintiff 
was  sent  to  the  to«en  of  Granard,  in  the  ooanty  of 
Longford,  on  the  21st  day  of  Jane,  1864,  from  yoar 
said  house  of  Clonfin^  or  elsewhere,  or  at  all,  in  cus- 
tody of  policemen ;  and  if  so,  state  whether  said  order 
was  in  writing  or  otherwise;  and  if  in  writiog,  set 
forth  the  contents  and  substance  thereof,  and  also  the 
names  or  name  of  the  policemen  or  policeman  who 
took  said  plaintiff  in  charge  and  brought  him  to  the 
said  town  of  Granard.  5.  Had  you  any  cooversatioo 
with  any  police  officer,  or  police  constables  or  consta- 
ble, or  any  of  the  constabulary  forc^  or  any  jostice 
of  the  peace  or  other  person,  at,  or  in,  or  about  yonr 
said  house  on  said  2 1st  day  of  June,  in  reference  to 
said  plaintiff,  or  in  which  his  name  was  mentioned  bj 
you  or  any  othQi*  person  in  coarse,  of  such  conversa- 
tion; and  if  so,  set  out  fully  and  at  large  about  soch 
conversation,  and  what  was  said  about  the  plaintiff 
by  yourself  or  any  other  person  on  such  occasion. 
6.  Did  you  on  or  about  the  22Dd  day  of  Jane,  1864, 
attend  at  the  investigation  of  the  charge  made  against 
the  plaintiff  in  the  town  of  Granard,  in  the  coart- 
bouse  of  said  town;  and  if  so,  state  whether  yoo  took 
any  and  what  part  in  said  investigation,  or  in  order- 
ing and  permitting  same  to  be  held  with  closed  doors, 
and  in  a  court  from  which  the  public  were  exclnded; 
and  whether  you  took  any  and  what  part  in  making 
any  order  consequent  on  said  investigation,  and  what 
said  order  was.  The  following  affidavit  was  made  bj 
the  plaintiff  and  his  attorney: — «*  We,  Patrick  Douo- 
hoe,  of  Garvagh,  in  the  county  of  Longford,  tbe 
plaintiff  in  this  action,  and  Ghrietopher  Reynolds,  of 
No.  48  Mountjoy-street,  in  the  county  of  tbe  city  of 
Dnblm,  attorney  for  the  said  Patrick  Donoboe,  jointly 
and  severally  make  oath  and  say  that  thb  action  is 
brought  for  an  assault  and  false  imprisonment,  and 
also  for  malicious  prosecution ;  and  defences  have  been 
filed.  And  deponents,  to  avoid  prolixity,  crave  leave 
to  refer  to  the  pleadings,  which  they  pray  may  be  in- 
corporated herewith;  and  they  believe  tbe  plaintiff 
will  derive  material  benefit  in  this  canse  from  tbe  dis- 
covery which  he  seeks  by  the  interrogatories  whicb  be 
reqaures  to  be  delivered  herein,  and  on  a  copy  o( 
which  deponents  have  endorsed  their  names  at  tbe 
time  of  swearing  this  affidavit;  and  that  plaintiff  has 
a  good  cause  of  action  npon  the  merits  in  the  prtMD|^ 
action.  The  said  Patrick  Donohoe  for  himself  eaith 
that  he  was  brought  to  the  house  of  the  defendant  on 
the  evening  of  the  2l6t  day  of  June,  1864,  by  a  po- 
liceman, and  shortly  after  his  arrival  there  be  vas 
brought  by  the  said  policeman  to  the  town  of  Gra- 
nard, and  there  detained  in  gaol  for  some  considerable 
time;  that  on  his  departure  from  the  bouse  of  the  de- 
fendant he  saw  the  said  defendant  near  the  said  boose. 
Deponents  further  state  it  will  be  important  for  the 
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pluotif  to  piOTe  at  the  tfkl  In  this  catifle  that  he,  the 
plimtiil^  was  arrested  and  eoafined  in  prison  hy  the 
direotion  and  order  of  the  defendant;  and  that  it  is 
to  the  aforesaid  matter  and  circomstanoe  the  diselo- 1 
8Qie  on  the  oath  of  the  defendant  is  sought  by  said 
jsterrogatories  whi^  are  advised  by  oonnsel  who  di- 
rected prooft  for  the  platati£ 

Serjeant  ArmMrong  (with  him  HaHkan)  in  sup- 
port of  the  application. — ^There  is  no  affidavit  made 
torenstthia  motion.  Oebomr.  London  Dock  Co, 
(10  Ex.  698)  was  an  application  ander  the  oorre- 
spoodiag  section  of  the  English  Act  There  were 
169  ioterrogatories.  The  motion  was  opposed  by  an 
affidarit  made  by  the  plaintiff^s  attorney,  whioh 
itsted  that  he  believed  the  qaestious  woald  tend  to 
criminate  his  dient  Baron  Parke  says,  **The  weight 
of  the  aathorities  seems  to  be  in  favour  of  the  rule 
vbich  requires  the  witness  to  satisfy  the  court  that 
anch  wyi  be  the  effect  of  the  question.'*  Baron  Al- 
deiwa  says,  ^  We  have  lately  decided  that  the  wit- 
sea  mast  be  sworn  to  entitle  him  to  make  the.objeo- 
tioa.*'  In  Oheeler  v.  WorOe^  (17  C.  B.  410)  the 
iDtfginal  note  states  that  **the  objection  must  be 
made  to  the  particular  questions  after  the  party  has 
been  sworn."  The  tendency  of  all  the  cases  is  to 
give  a  remedial  and  liberal  construction  to  this  sta* 
tots.  Whatd^  V.  CrotoUr  (5  El.  &  Bl.  709)  does 
not  shake  the  authority  of  Oebom  v.  London  Dock 
Co^  which  decides  that  the  psrty  must  make  the  ob* 
jeeti(m  himself  after  he  is  sworn.  In  Edtaarde  v. 
WelkeJMd  (6  EL  &  BL  462)  the  application  was  re- 
foMd  becauae  it  was  for  a  disclosure  of  evidence. 
\Ckngtumt  Jl— The  value  of  that  case  is  that  it  still 
foQows  the  standard  of  a  discovery  m  equity.]  7\^ 
Ung  V.  Wcsrd  (6  H.  &  N.  749)  was  a  peculiar  case; 
sad  Tsytor  on  Evidence  in  a  note  says  it  is  not  to  be 
eouaidered  law.  It  was  an  action  for  libeL  Baron 
Martm  aaya,  "Without  laying  down  any  general 
rale  on  the  mbject  we  think  that  incases  of  this  kind  it 
would  be  unfaur  to  submit  questions  which  a  party  is 
clesriy  not  boond  to  answer,  the  object  being  either 
to  compel  him  to  answer  when  not  bound,  or  to  re- 
fine and  so  create  a  prejudice  agahist  him.**  Zychr 
Imkir.  McMy  (10  C.  B.,  N.  S.,  838)  was  an  action 
for  mslidooa  prosecution  as  the  present  is.  Erie,  0. 
J.  says,  "I  aee  no  objection  to  any  of  these  interroga- 
tories except  those  which  relate  to  the  box  of  plate.** 
la  BarOeU  v.  Lewie  (12  G.  B.,  N.  8.,  249)  the  ob« 
ject  of  the  interrogatories  was  to  show  that  the  de- 
feodant  had  been  guilty  of  one  of  the  ofiences  speci- 
fied in  section  251  of  the  Bankruptcy  Act,  1849,  and 
that  his  certificate  was  void.  Byles,  J.  in  chamber 
had  declined  to  allow  them  to  be  delivered.  Willes, 
J.  winds  up  his  judgment  by  saying  2\^>{mi^  v.  Witrd 
was  a  very  peculiar  case.  It  was  said  in  the  ail- 
ment in  that  case,  *Mt  is  idle  to  a]k>w  uterrogatories 
which  the  Court  must  know  will  not  be  answered." 
How  can  the  Court  know  here  that  the  questions  wOi 
not  be  answered?  [ChrMan^  J« — ^I  should  wish  to 
know  what  made  ItgMng  v.  Ward  peculiar;  the 
only  pecnliarity  seems  to  have  been  that  the  interro* 
gatories  would  not  be  answered  because  they  would 
have  exposed  to  a  criminal  prosecution.]  TupUng 
V.  Ward  is  not  law.  Baron  Martin  says  he  will  not 
lay  down  any  general  rulci  but  he  goes  on  to  lay 


down  one.  Erie,  C.  J.  says  in  BartieU  v.  Lewie^ 
*«but  r  think  they  did  not  intend  to  overrule  it,"  ue. 
Oebom  v.  The  London  Dock  Co.  Willes,  J.,  says, 
**  The  iVamers  of  the  Act  evidently  did  not  intend 
that  we  should  be  fettered  by  the  rules  of  equity." — 
Stemy.Sevaetopuh  (14  C.B.,  N.  S.,  787)  was  an  ac- 
tion for  slander.  The  interrogatories  were  fishing 
interrogatories.  One  of  them  was,  ^  Did  yon  speak  and 
publbh  the  words  laid  in  the  declaration,  or  any  and 
which  of  them;  and  what  other  words  conveying  the 
same  or  similar  imputations  against  the  plaintiff?** 
[^MonnJian^  0  J.^-How  is  it  a  more  fishing  interro- 
gatory?] If  the  defendant  answered,  I  never  said 
that;  but  what  I  did  say  was  as  follows, — the  plain- 
tiff might  discontinue  his  action  and  bring  a  new  one, 
and  fix  him  with  his  own  admission.  In  Ooodman 
V.  Holroyd  (16  0.  B.,  N.S.,  839)  WlDes,  J.  says. 
**l  retain  the  opinion  I  expressed  in  BarUett  v» 
Lewie.  We  are  not  to  be  hampered  in  administer- 
ing the  law  under  the  Common  Law  Procedure  Act 
by  the  rules  which  regulate  the  practice  of  the  Court 
of  Chancery  in  the  case  <rf  discovery. **~-4«orn«y- 
Oeneral  v.  Corporation  of  London  (2  M'N.  ft  G. 
247);  Wright  v.  Goodlake  (6  New  Hep.  123).  Tup^ 
ling  V.  Ward  has  been  practically  overruled.  One 
judge  calls  it  exceptional,  another  says  that  he  dkl 
not  know  what  limitation  it  intended  to  pot  on  Oe^ 
bom  V.  The  London  Dock  Co.  Siem  v.  Sevaeto- 
puh  was  so  bad  a  case  that  the  Court  probably 
wished  to  discourage  it.  Let  the  defendant  put  in 
an  answer  on  oath  that  he  objects  to  answer. 

FuroeH  Q.C.,  contra. — ^In  the  cases  referred  lo»  the 
Courts  of  law  have  not  lud  down  the  rule  that  they 
would  not  be  governed  by  the  practice  of  the  Courts 
of  Equity.  Tup^  v.  Ward  is  good  law,  and  con* 
sistent  with  the  other  cases.  There  is  no  case  in  the 
books  where  the  Court  has  dedded  that  it  will  allow 
hiterrogatories  to  be  exhibited  on  principles  differ- 
ent from  those  on  which  the  Court  of  Equity  al- 
lows discovery.  In  the  56th  section  of  the  Common 
Law  Ptooedure  Act,  lb56,  which  is  identical  in  terms 
with  section  51  of  the  English  Act,  the  words  are 
**  interrogatories  in  writmg  upon  any  matter  as  to 
which  discovery  may  be  sought.**  Where  it  is  not 
intended  to  confine  the  power  to  the  analogous  juris- 
diction of  equity,  the  Legislature  says,  *'  for  the  pur- 
pose of  discovery  or  otherwise,'*  as  in  section  55. 
rChrietian^  /.—In  the  64th  section  of  the  Common 
Law  Procedure  Act,  1853,  the  Legislature  expresses 
it  in  the  clearest  manner  where  it  did  intend  to  limit 
it  to  equity  jurisdiction,  but  according  to  Erie,C.J.,  and 
Willes,  J.,  the  words  **  discovery  may  be  sought  ** 
do  not  mean  discovery  only  in  Courts  of  Equity.] 
The  64th  section  is  in  aid  to  give  a  meaning  to  the 
section  of  the  Common  Law  Procedure  Act,  1856. 
The  Act  refers  to  something  in  existence,  but  there 
waa  no  power  then  to  obtain  discovery  by  bill  in 
equity.  This  section  introduces  machmery  to  enable 
the  Court  to  do  what  could  be  done  in  another  way,' 
via.,  by  bill  of  discovery.  [CKrufuin,  /.—Why  docs 
the  section  add,  **  provided  such  party  would  be  lia- 
ble to  be  called  and  examined  as  a  witness?"  Is  not 
that  like  throwmg  over  the  analogy  of  the  Court  of 
Equity?]  Discovery  might  have  been  sought  sgainst 
a  person  who  was  no  party,  and  this  shows  it  is  to  be 
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ooofined  to  those  who  might  be  wkneaees.  [O'JTa^fi, 
J— ^It  does  not  soem  to  be  the  object  to  pat  Goorts 
of  Law  on  the  aame  footing  with  Coorts  of  Eqoity, 
but  to  enable  each  Court  to  administer  entire  jnatice 
within  the  scope  of  its  jurisdiction.]  There  is  no 
doubt  bat  that  complete  justice  coold  have  been  at- 
tained bj  a  bill  of  discovery,  and  by  then  coming 
back  to  the  Court  of  Law,  and  the  ot\}eGt  is  to  ena- 
ble that  to  be  done  in  the  Court  of  Law  itself.  Mar- 
tin V.  Hemming  (10  £x.  478)  was  almost  immedi- 
ately after  the  passing  of  the  Act  in  England.  Oa- 
bam  Y.  Itondan  Dock  Co,  has  been  considered  in 
subsequent  decisions  as  laying  down  the  principle  too 
widely;  and  until  Bartktt  v.  Lewis  was  considered  as 
practically  overruled.  Bat  Osbom  v«  London  Doeke 
Co.  is  only  an  authority  on  the  practice  of  the  Court  as 
to  the  time  of  objecting.  It  does  not  decide  the  other 
point  In  Whateiey  v«  CrowUr  (5  EIL  &  Bl.  712), 
Lord  Campbell  says,  **  The  object  of  the  enactment 
was  to  obviate  what  was  a  scandal  to  the  law,  vis., 
the  necessity  of  commencing  a  fresh  salt  in  a  Court 
of  Equity  for  the  purpose  of  obtaining  discovery  in 
aid  of  an  action  at  law."  That  is  the  first  case  In 
which  a  judicial  interpretation  was  put  on  the  section. 
The  inference  from  Flitcroft  v.  Fletcher  (11  £x^ 
643),  is  that  the  discovery  in  equity  is  the  true  stan- 
dard. In  Edwards  v.  Wakefield  (6  £U.  &  BL  462) 
there  is  in  the  marginal  note  a  semble  "  that  the  power 
to  interrogate  under  the  Common  Law  Procedure  Act, 
1854,  is  confined  to  sach  discovery  as  might  be  ob- 
tained in  equity  on  evidence."  In  Horion  v.  BoU  (2 
H.  &  N.  263),  Bramwell,  B.,  in  giving  judgment, 
says,  *'The  authority  is  given  by  the  61st  section  of 
the  Common  Law  Procedure  Act,  1864,  which  onacts 
that  iuterrogatories  may  be  reqnired  to  be  answered 
upon  any  matter  as  to  which  discovery  may  be  sought. 
Of  course  this  must  mean  according  to  the  rules  ex- 
isting in  Courts  of  Equity,"  and  the  Court  coming  to 
the  conclusion  that  the  matter  was  not  such  as  could 
be  the  subject  of  discovery  in  equity,  made  the  rule 
absolute  to  set  aside  the  order  requiring  the  intcrro* 
gatories  to  be  answered.  In  Adams  ▼•  Ldoyd  (3  H.  & 
N.  361),  Pollock,  C.  B.,  says— "I  have  always 
thought  that  the  law  was  correctly  stated  by  Manle, 
J.,  in  the  case  of  Fisher  v.  Ranalds.  He  there  said 
in  the  course  of  the  argument,  *  It  is  the  witness  who 
is  to  exercise  his  discretion,  not  the  judge.'  "  Bram- 
well, Bn  says,  *'I  have  always  thought  that  the  right 
to  administer  interrogatories  was  confined  to  those 
matters  in  respect  of  which  the  party  might  have  a 
discovery.'*  Watson,  B.,  says, ''  The  authorities  are 
clear  that  a  person  is  not  entitled  in  equity  to  a  dis- 
covery of  tide  deeds  unless  they  contain  evidence  of 
his  own  title.  Neither  is  he  otherwise  entitled  under 
the  recent  statute." — Blffih  v.  L^Estrangt  (3  Fos.  & 
Fiu.  154).  In  Bardett  v.  Lewis  there  was  not  an 
interrogatory  which  asks,  ^  Have  you  been  guilty  of 
fraud?"  nor  one  which  necessarily  involved  fraud? 
They  were  »ach  as  ithese — Did  you  open  an  account 
in  such  a  year?  Did  yon  purchase  an  estate  for 
£80,00u?  &c  It  was  argued  in  that  case  that  a 
bill  would  not  lie  in  a  Court  of  Equity  which  had  a 
tendency  to  criminate;  the  answer  ot  the  judges  in  that 
case  amounts  to  no  more  than  this*- we  will  not  be 
bouud  by  the  practice  of  a  Court  of  Equity,  and  we 


will  not  assume  that  these  questions  necessarily  do 
polos  to  firmod,  and  we  vrill  not  decide  at  this  stage 
that  they  shall  not  be  put.  The  Court  of  Equity, 
without  putting  the  party  to  bis  oath,  allows  him  to 
demur.  The  Courts  seem  inclined  to  put  BariUu  v. 
Lewis  in  the  category  of  peculiar  cases,  as  in  Stern 
V.  Sevasiopulo;  Baker  t.  Lane  (11  Jnr.  N.  S.  117)« 
The  defendant  heie  is  exempted  not  only  because  the 
questions  are  expressly  asked  which  bvolve  a  crimi- 
nal result,  but  because  It  is  a  case  in  which  no  bill  of 
discoveiy  would  lie.  O^fnn  ▼•  Houston  (1  Keen. 
329)  was  a  bill  of  discovery.  The  argumeat  was— 
This  is  the  first  case  in  which  discovery  has  been 
sought  in  aid  of  an  action  to  recover  damages  for  s 
personal  tart  The  Master  of  the  RoUs  says,  **I 
asked  in  the  course  of  the  argument  whether  any  in- 
stance conld  be  cited  of  a  bill  of  discovery  in  aid  of 
an  action  brought  to  recover  damages  for  a  mere  per- 
sonal tort,  and  the  answer  which  was  given  to  me 
confirmed  me  in  the  impression  that  such  a  bill  could 
not  be  sustained."  At  the  next  sitting  of  the  Court 
he  said,  '*  I  have  looked  into  the  authorities  which 
tend  very  much  to  confirm  my  (pinion  that  a  bill  of 
discovery  cannot  be  sustaiaed  in  aid  of  aa  action  for 
a  mere  personal  tort.  If  it  were  necessaiy  expressly 
to  decide  this  point,  I  think  it  is  clear  what  the  coarse 
of  my  duty  would  be."  A  distinction  has  been  taken 
between  actions  for  personal  tort^  and  matters  which 

merely  sound  in  tort East  India  Co.  v.  Evani  (1 

Vernon,  307).  These  interrogatories  onght  not  to 
be  allowed  at  all,  and  therefore  the  question  which 
arises  in  those  other  cases  does  not  apply.  Bat  if 
the  Court  think  they  are  not  bound  by  the  role  in 
equity,  then  this  is  a  case  in  which,  according  to 
Biker  v.  Lane^  they  ought  not  to  be  allowed,  because 
they  impute  a  criminal  offence.  The  snmmous  and 
plaint  states  that  the  order  was  quashed  as  illegsU. 
Therefore'to  ask  the  defendant  as  to  what  the  Coaitof 
Queen^s  Bench  has  decided  was  wjong,  is  to  ask  what 
partakes  of  a  criminal  nature.  If  the  defendant  de- 
clines to  answer  the  questions,  it  will  prejudice  him. 
Harkan  in  reply. — It  is  said  the  opposition  here  is 
tantamount  to  a  demurrer  to  a  bill  of  discovery.  Bat 
this  b'after  defence  filed,  which  defence  is,  that  the 
defendant  committed  none  of  the  grievances  alleged. 
Taking  these  to  be  the  true  facts  which  he  intends  to 
make  at  the  trial,  is  there  then  any  of  these  interro- 
gatories which  would  subjea  him  to  a  criminal  re- 
sult? The  Court  are  first  to  hear  the  ground  the  de« 
fendant  has  for  sot  answering  these  interrogatories^ 
The  Legislature  used  the  words  "just  caose"  to 
make  the  party  come  forward  and  ahow  what  canse 
he  had.  There  is  a  difference  between  the  sections  of 
the  Act  of  1853  and  the  Act  of  1856.  The  Legis- 
lature intended  a  wide  difference  between  *'  blU  of 
discovery  "  and  production  of  what  the  party  is  en- 
titled to  for  the  purpose  of  discovery  or  otherwise. 
Otherwise  the  Act  of  1856.  would  be  only  giving 
what  was  already  given  by  the  Act  of  1853.-0^* 
bom  V.  Loudon  Docks  Co.  (10  Ex.  698).  In  5ay- 
Uy  V.  Orijiths  (I  H.  &  Colt.  433),  Bramwell,  Bn 
says,  "  I  doubt  whether  you  may  not  search  a  man  » 
conscieuce  as  to  his  own  case."  We  do  not  mean  to 
ask  in  what  manner  will  the  defendant  conduct  bis 
case  at  the  trial.     Olynn  v.  Houston,  which  has  been 
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rdied  00,  waa  decided  tweotj  years  before  the  Com- 
nion  Law  Prooednre  Act  was  paased.  The  Ooart  will 
compel  the  defendant  who  has  oot  come  into  Goort 
with  aa  affidavit  to  abide  by  his  own  defence.— 
M'MuOak  T.  T%e  Onmrdiam  if  ike  Poor  o/tk$  Lnr- 
gan  Union  (10  Ir.  Jor.  N.  S.  176). 

Serjeant  Armstrong  referred  to  Smith  v.  Chreat 
Weat»m  RaOwmf  C&mf^Bmg  (5  El.  A  BL  405;  to 
show  that  if  the  Goort  did  aot  make  an  order  for 
OMta>  neither  party  would  get  then*  owing  to  the 
pecofiarity  of  thia  Acl. 

Cur.  ado.  tnlt. 

Jume  8. — ^MoiTAHAN,  0.  J.,  denv<>red  the  jadgment 
of  the  Ooart,  having  stated  the  nature  of  the  action 
and  the  defences. — The  plaintiff  wants  to  exhibit  in- 
terragatorief,  not  having  done  so  with  the  snmmons 
and  plaint.     This  is  resisted  by  the  defendant.     Mr. 
Pamirs  gronnds  are,  that  we  are  confined  to  those 
cases   in   which  the  Gonrts  of  Equity  wonld   give 
discoveiy  in  aid  of  the  action  or  defence,  as  the  case 
may  be.     And  farther  he  says  the  Gonrt  should  not 
lend  ha  aid  to  discovery  which  wonld  tend  to  crimi- 
nate a  party  in  case  of  an  indictment.     As  to  the 
6nt  objection,  he  has  referred  os  to  CHgnn  v,  Hous' 
tan  (I  Keen.  329),  in  which  an  action  was  brought 
in  the  nature  of  trespass,  sabstantially  trespass.    The 
bill  was  iled  to  obtain  discovery  in  aid  of  that  action. 
There  was  a  general  demurrer  to  that  bill     Lord 
Laagdale's  impression  daring  the  argnment  was,  that 
there  was  a  rule  that  the  Gonrt  of  Gbanceiy  woald 
not  give  discoveiy  in  aid  of  an  action  for  a  personal 
toft.      The  next  day  he  did  not  decide  the  case  on 
that  gnmnd  precisely,  bat  he  says  the  whole  object  of 
the  bill  was  to  obtain  a  discovery  of  a  fact  which 
wonld  subject  the  defendant  to  penal  consequences. 
And  in  that  case  he  allows  the  demarrcr.     It  is  not 
necessary  for  as  to  consider  whether  the  rale  is  there 
correetiy  laid  down  by  Lord  Laagdale  as  to  equity, 
for  he  diki  not  decide  the  case  on  that.    No  case  has 
been  smce  decided  on  it    In  the  view  we  take  of  the 
objection*  it  is  not  necessary  to  consider  if  Lord  Lang* 
dsJe  be  right,  becanse  that  is  a  rule  which  would 
apply  generally  to  all  actions  of  that  description. 
WIthoot  presaming  to  offer  an  opinion  on  that  ab- 
struse point  of  equity  practice,  we  think,  on  the  con- 
Btmction  of  section  56  of  the  Gommon  Law  Proce- 
dore  Act,  we  have  jurisdiction,  and  are  at  liberty  to 
exercise  it  in  all  cases.     [His  Lordship  read  the  sec.] 
Therefore,  without  considering  the  propriety  of  Lord 
Laogdale'a  opinion,  we  think  according  to  the  ex- 
presa  words  of  the  Act  of  Parliament,  we  cannot  ex- 
cfaide  a  dass  of  cases,  the  jorisdiction  being  given  to 
OS  in  all  cases,     fint  we  ai*e  not  deciding  how  far  we 
will  abide  by  that  rule  in  every  particular  case.  Then 
the  other  objection  arises  whether  these  interrogatories 
may  anbjeet  the  defendant  to  a  criminal  prosecution.  As 
to  that,  we  ar^  of  opinion  this  is  not  the  time  to  raise 
that  objection.     It  most  be  made  by  the  party  him- 
self as  a  reason  for  not  answering  any  particular  qnes- 
tion  when  put  to  him.      If  there  was  any  reason  to 
aoppoae  that  these  interrogatories  were  in  aid  of  a  cri- 
mifud  proaecntion*  or  that  the  party  had  a  fear  that  he 
would  be  exposed  to  one,  we  ase  not  deciding  that  wc 
wonld  not  refuse  to  allow  them  to  be  exhibited.     But 


the  party  himself  mast  make  the  objection,  and  then, 
and  not  till  then,  the  Goart  will  be  in  a  position  to 
deal  with  it  We  must  allow  the  present  interroga- 
tories to  be  filed,  and  direct  the  party  to  answer  them 
within  the  usual  time.  We  have  been  referred  to  a 
case  showing  that  we  ought  now  to  dispose  of  the 
costs  of  the  motion.  We  are  of  opinion  that  the 
costs  of  the  interregatories,  and  the  motion  and  pro- 
ceedings under  it,  should  be  costs  in  the  cause. 

Harkan  applied  that  a  less  time  than  ten  days 
might  be  named,  as  the  Term  would  be  at  an  end  in  a 
week. 

MoKAHAK,  0.  Jw— Yon  have  00  right  to  that;  you 
might  have  come  sooner.  You  can  serve  notice  of  trial 
iu  the  meantime,  and  if  yon  like,  withdraw  it. 

Application  granted. 


GoLViLLE  v.  Hall. — June  10,  1865. 

Ejectment  — Compromise — Lien  —  Dejendanf^a  at- 
torney. 

The  plainiijf  and  defendant  having  compromieed  an 
action  o/^eetment^  and  theformer  having  paid  aeum 
ofmoneg  to  the  latter^  in  consideration  oj  whick  the 
latter  assigned  the  premises  in  dispute  to  thejor^ 
mer^  the  defendant's  attorney  Jive  dags  afterwards 
served  a  cautionary  notice  on  the  plaint^  and  his 
attorney t  warning  them  against  compromising  with" 
out  providing  for  his  costs.  It  appeared  that  the 
town  agent  of  the  defendants  attorney  was  made 
aware  that  the  compromise  was  pending  before  it 
was  completed.  The  Court  refused  an  application 
by  the  attorney  that  the  plaintiff  should  be  required 
to  pay  him  the  amount  of  his  costs. 

This  was  a  motion  to  make  absolute  the  condi- 
tional order  made  in  this  case  on  the  23rd  May  by 
Eeogh,  J.,  in  chamber,  that  James  Ghaigneaa  Gol- 
ville,  the  administrator  with  the  will  annexed  of  Wil- 
liam G.  Golviile,  the  late  plaintiff,  be  at  liberty  to 
suggest  the  death  of  the  said  Wm.  G.  Colville,  and 
that  he  is  his  legal  personal  representative,  and  that 
he  be  at  liberty  to  proceed  with  the  action.  The  ac- 
tion was  an  ejectment  brought  upon  a  forfeiture  in- 
curred by  breach  of  covenant  in  an  indenture  of  as- 
signment, the  particulars  of  which  will  be  found  re* 
ported  in  8  Ir.  Jar.  N.  S.  303,  and  10  Ir.  Jar.  N.S., 
109.  The  plaintiff  having  obtained  judgment  in  this 
Gourt,  the  defendant  appealed  to  the  Gonit  of  Exche- 
quer Ghamber,  the  judges  of  which  were  equally 
aivided  in  opinion.  A  compromise  having  been  en- 
tered into  between  J.  C.  Golviile  and  the  deiendanti 
Hail,  a  deed  bearing  date  the  8th  May,  1866,  was 
executed  by  the  defendant,  by  which  in  consideration 
of  £300  paid  to  him  by  J.  G.  Golviile,  he  released 
and  conveyed  to  him  the  lands  and  premises,  the  sub- 
ject of  the  ejectment  There  was  also  a  motion  on 
behalf  of  the  attorney  for  the  defendant  in  accordance 
with  the  terms  of  a  cross  notice,  which  had  been 
served,  that  his  costs  incurred  in  this  cause  might  be 
ordered  to  be  paid  by  James  Ghaigneau  Golviile  wLen 
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taxed  and  aacertaioed,  or  that  the  sam  of  £168  Is. 
lid.  be  paid  into  Goart  to  the  credit  of  this  cause  to 
abide  the  result  of  the  taxation  of  said  costs,  and  that 
the  amonnt  of  the  defendant's  costs  when  taxed  and 
ascertabed  be  paid  to  him  oat  of  said  sum,  or  that  he 
might  be  at  liberty  to  proceed  with  the  pendmg  ap- 
peal to  the  Hoase  of  Lords,  and  if  necessary,  that  the 
deed  of  release  of  the  8th  day  of  May,  1866,  and 
made  between  the  said  James  Chaignean  Colville  and 
the  said  Joseph  H.  Hall,  might  be  ordered  to  be  de- 
livered np  to  be  set  aside  or  cancelled;  that  the  at- 
torney's said  costs  be  dechu-ed  a  charge  on  the  lands 
and  premises  in  the  pleadings  mentioned,  on  the 
gronnds  that  the  said  release  was  execnted  coUnsively 
between  the  parties  and  the  plaintiff's  attorney  for 
the  purpose  of  depriving  him  of  his  said  costs,  and  all 
secarity  therefor  in  the  lands  and  tenements  by  said 
deed  released.  The  following  cautionary  notice  had 
been  served  on  the  plabiiff  and  his  attorney  on  the 
13th  May:— 

•«  Sir,— Take  notice  that  it  has  been  intimated  to 
me  for  the  fir^t  time  that  yon  are  effecting  a  compro- 
mise of  this  case  behind  my  back,  and  without  my 
sanction  or  knowledge.  I  beg  to  apprise  yon  that 
I  have  engaged  the  services  of  a  Parliamentary  agent, 
and  I  have  also  retained  connsel  for  the  due  prosecu- 
tion of  this  appeal  before  the  House  of  Lords.  Take 
notice  that  I  hereby  caution  yon  on  behalf  of  your 
client  against  entering  into  any  compromise  of  this 
appeal  to  my  prejudice,  and  in  the  event  of  yoor  do- 
ing so,  1  will  apply  to  the  Court  to  bold  you  and  yonr 
client  personally  liable,  or  take  such  other  steps 
against  yon  as  counsel  may  advise,  and  this  notice 
will  be  made  nse  of. 

"  13th  May. 

«*  E.  H.  RX^EDOK. 
"  W.  J.  Bradley,  Esq. 

Attorney  for  J.  G.  Colville, 
and  J.  G.  Colville. 

The  attorney,  Reardon,  in  an  affidavit  made  by 
him,  charged  that  although  defendant  had  agned  the 
receipt  to  sud  deed  the  whole  or  greater  part  of 
said  snm  of  £300  remained  unpaid,  and  that  neither 
said  W.  J.  Bradley,  J.  C.  Colviil,  or  said  J.  H.  Hall, 
ever  gave  him  any  notice  of  said  compromise,  and 
that  he  had  up  to  the  present  conducted  said  pro* 
ceedings  at  his  own  cost,  and  without  any  pecuniary 
assistance  from  Hall,  and  was  entirely  depending  on 
Hairs  interest  in  the  premises.  In  a  joint  affidavit 
made  by  James  C.  Colville  and  Wm.  James  Bradley, 
his  attorney,  WilUam  J.  Bradley  stated  that  said 
Hall  subsequently  informed  tiim  that  he,  Hall,  had 
shown  such  proposition  to  Carey,  tho  town  agent  of 
Reardon,  who,  if  so,  must  have  been  aware  of  the 
pending  arrangement,  and  they  both  stated  that  the 
said  som  of  £300  was  paid  to  said  Hall  on  the  said 
8th  May,  1865,  and  was  so  paid  contemporaneounly 
with  the  execution  of  said  deed,  and  previous  to  the 
delivery  of  said  deed,  and  that  it  was  not  until  the 
13th  May,  1865,  five  days  after  the  arrangement 
was  carried  out  and  the  money  paid,  that  the 
cautionary  notice  was  served.  Bradley  further 
stated  that  in  the  interviews  he  had  with  the  said 
Hall  in  regard  to  the  arrangement  of  this  matter,  he 


referred  to  the  costs  Mr.  Carey  might  have  agsiost 
him  Hall,  when  Hall  steted  that  he,  as  auctioneer 
and  valuator,  had  a  set-off  against  any  claim  Mr. 
Carey  might  have  for  eosta,  that  as  to  Reardon,  he, 
Hall,  had  never  seen  hun,  or  had  any  comomnicstioQ 
with  him. 

DarUy,  Q.C^  (with  him  PaUe9,  Q.O^)  in  support 
of  the  motion  to  make  absolute  the  conditional  order. 

Burke^  Q^C^  (with  him  MacMahon)  in  support  of 
the  croas-motion. — Where  there  is  a  compromise,  the 
attorney's  lien  attaches  as  much  on  that  compromiae 
as  on  a  indgment  obtained  in  his  client's  favoar.— 
Daviea  v.  Lowndes  (3  C.  B.  823);  Ora»  v.  Lewii 
(4  Ir.  C.  L.  R.  491).  In  Hcuhiton  v.  Wikox  (11 
Ir.  Law  Rep.  500)  the  amount  of  money  was  not 
fixed,  and  Perrin,  J.  confines  the  right  to  compromise 
to  any  time  before,  jodgment — WeUk  v.  H6k({ 
Douglas,  238).  \Monahan,  C.  JU- All  these  are 
cases  in  which  the  suit  was  instituted  by  the  plaintiff 
to  recover  something.  Does  the  same  rule  apply  ia 
the  case  of  a  defendant's  attorney  defending  as  ac- 
tion?] I  have  not  found  any  ease  which  comes  «p 
to  this.  [CAnlrtiafi,  J.-— If  an  ansaccessfnldefendaDt 
has  a  snm  of  money  given  to  him  to  buy  off  further 
litigation,  is  there  any  authority  that  his  attorney  has 
a  right  to  prevent  that  Your  argnment  might  be 
that  if  this  were  prosecuted  to  the  House  of  Lords, 
and  Hall's  right  established,  the  attorney  would  have 
a  lien  on  that  property,  and  that  so  if  a  sura  of  mo- 
ney be  thus  given  to  him  as  a  sobatitnte  for  that,  that 
his  lien  is  on  thaf.]  Read  v.  Dapper  (6  T.  R.  361). 
The  affidavit  charges  that  the  compromise  was  entered 
into  behind  the  back  of  the  attorney  for  the  purpose 
of  depriving  him  of  his  costs.  [^Monnhan,  G.  J.-- 
Suppose  the  compromise  was  stiU  m  esM,  and  that 
Hsdl  said  he  would  not  compromise  the  case  onlcss 
the  money  were  paid  to  him.]  Then  the  case  would 
be  as  it  was;  it  would  go  on. 

DarUy,  Q.C.,  and  FalUe,  Q.G.,  contra.— In  aU  the 
cases  the  notice  was  served  before  the  money  was 
paid.  In  DavUa  v.  Lawndei  a  verdict  was  taken 
for  the  tenant  by  consent  on  the  terms  that  £5000 
was  to  be  paid  over.  What  is  asked  for  cannot  be 
done  in  the  case  of  a  defondant*s  aXtamej~-QitesUr 
V.  CalUs  (10  M.  &  W.  18);  Brunsdm  v.  Alka^i^ 
EUts  &  £llis,  19);  Greene  v.  Fitapatrick  (8  k.  G.  L 
Bep.  app.  zxxi);  ScoU  v.  WhUefard  (3  Ir.  Law  Bee 
N.S.  273;;  Barkers.  SL  Qumim  (12  Si. &  W.  441); 
MuUigan  v.  Gilligan  (3  Ir.  L.  R^  323);  ShawY. 
NedU  (6  Ho.  of  Lor.  581).  Tho  attorney  has  a  liea 
on  his  client's  papers,  not  on  his  property.  We  en- 
tered into  the  compromise  not  by  collusion,  bat  be- 
cause we  knew  if  we  went  to  the  House  of  Lords  we 
would  never  get  anything  from  HalL  There  is  a 
sUtement  in  our  affidavit  that  Hall  substantiaUj  in- 
formed Bradley  that  he  had  shown  the  proposition  to 
Carey.  It  makes  no  matter  whether  B«srdon  was 
attorney  for  Hall  or  not.  It  is  charged  that  Garey 
the  town  agent  had  notice  of  this  arrangement,  and 
it  is  not  denied  by  him.  He  must  have  that  known  the 
compromise  never  would  have  been  made  unless  with 
his  co-operation,  so  as  not  to  have  to  pay  the  money 
twice.  This  case  differs  firom  all  the  oases.  1st,  tt 
ia  an  ejectment;  2nd,  it  is  the  case  of  a  defendants 
attorney.    Though  there  cannot  be  a  compromise  for 
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liqnidited  danuiges  after  notice  of  the  attorney's  lien, 
it  is  not  80  with  nnliqnidated  damages— J^a;  parte 
Hmi  m  the  matter  of  Tovery  ▼.  Paifne  (1  B.  &  Ad. 
660).  If  the  attorney  has  not  a  right  to  force  the 
ptity  to  go  on,  he  has  not  a  right  to  adopt  the  com- 
promise in  part  and  ohstmct  it  in  part  Where  the 
pjaiatifs  daim  is  for  nnliqnidated  damages,  or  where  it 
is  tliecaae  of  adefendant^s  attorney,  there  is  no  snch  thing 
as  lien.  The  ground  on  which  the  Oonrt  interferes 
eqoitably  is  solely  the  ground  of  fraud;  and  therefore 
belore  granting  this,  application  the  Court  must  come 
to  the  oonelusioa  that  there  was  a  conspiracy  to  de- 
priTe  the  attorney  of  bb  costs,  and  to  ascertain  that 
they  must  look  at  the  object  of  this  compromise  not 
It  the  result.  Both  were  doing  the  best  for  them- 
selres,  the  pkuntil^  and  the  defendant.  The  defen- 
dint  was  insolvent.  The  plaintiff  did  not  care  whether 
fte  defendant  or  his  attorney  got  the  £300,  but  he  did 
not  wish  to  IKigate  the  case  in  the  House  of  Lords  with 
t  paoper.  The  notice  should  have  been  such  as  would 
have  enUtled  the  party  to  go  into  the  Court  of  Chan- 
cery and  get  aa  interpleader  order.  We  would  have 
beoi  liable  to  an  action  if  we  did  not  carry  out  the 
eompromise. 

M'Mahon  in  reply  cited  Swmn  v.  SenaU  (2  Boe. 
APiiLN.R.99). 

MoHABAN,  O. J. — Right  or  wrong  Colville  obtained 
a  judgment  of  this  court  under  which  he  was  entitled 
to  idsoe  a  hcAere^  and  was  entitled  to  execution  for 
costs  against  HalL  Hall  appealed.  The  Court  of 
Exchequer  Chamber  were  equally  divided  in  opinion ; 
and  being  so,  the  judgment  of  this  court.waa  affirmed, 
ibe  result  of  wbich  was  that  Colville  had  the  judg- 
neot  of  this  court  under  which  he  had  the  right  to  re- 
ooTer  the  property  and  to  have  an  execution  for  costs. 
That  was  the  stmte  of  things  when  the  compromise  was 
entoed  into.  At  that  moment  there  was  no  subject- 
matter  oa  which  Reardon  had  a  lien  except  the  chance 
of  Hall  being  able  to  reverse  the  proceedings  of  this 
cooit;  the  result  of  which.  If  the  attempt  had  proved 
soccessfol,  would  have  been  that  Mr.  Reardon,  whom 
I  a^same  to  have  been  the  attorney,  would  have  had 
a  lien  on  the  judgment  for  his  costs.  But  that  would 
We  been  the  extent  of  what  the  lien  wonld  have 
been,  so  that  the  only  sul^ect-matter  on  wbich  the 
lien  ooahl  exi:it  then  was  the  chance  of  going  to  the 
Douse  of  Lords  and  reversing  the  judgment,  not  on 
the  property  at  all.  In  that  state  of  things  a  com- 
promise was  entered  into.  There  is  no  doubt  of  the 
pwn\  rule,  that  a  plaintiff  and  defendant  may  com- 
promise without  eommunication  with  tbeir  attorneys 
if  H  be  bona  fide  and  done  for  thdr  own  benefit ;  but 
it  11  eertain  a  defendant  cannot  coUnsively  enter  into 
a  eompromiae  to  deprive  the  attorney  of  the  costs  he 
weohi  have  got  if  he  had  gone  on  and  got  a  judg- 
B^t  I  do  not  raise  a  question  whether  in  the  pro- 
gien  of  the  snit  if  the  defendant's  opposition  is 
l^onght  oi^  the  same  nde  as  to  lien  may  apply;  but 
^  that  as  it  may,  the  Court  must  oome  to  the  conclu- 
^00  that  the  object  of  the  compromise  was  not  Jxma 
my  hot  was  to  deprive  the  attorney  of  his  costs, 
^^t  are  the  facts  here?  We  must  take  them  on 
the  affidavits.  I  do  not  doubt  but  that  what  money 
Jtt  advanced  was  previously  advanced  by  Reardon. 
Bat  Bradley  says  that  in  the  whole  of  these'  proceed- 
B^Carefa  wai  the  name  made  use  of;  and  that  the 


proposition  having  been  made  by  Hall  to  Colville, 
he  asked  Hall  in  reference  to  Carey's  costs,  and 
that  Hall  then  informed  him  of  the  compromise  which 
was  being  made;  and  that  Hall  informed  him  it  was 
true  Carey  had  a  ddm,  but  that  he  f  Hall)  had  a 
counter  claim  in  the  way  of  trade  or  Dusiness.  It 
is  impossible  that  we  can  come  to  the  conclusion  that 
the  object  was  to  deprive  the  attorney  of  his  costs. 
There  is  no  allegation  on  the  part  of  Hall  or  Carey 
that  Carey  was  not  aware  of  what  was  going  on. 
But  the  circumstances  conrince  me  that  neither  Col- 
ville nor  Bradley  cared  at  all  whether  the  attorney 
got  hb  costo  or  not,  but  that  Colville's  object  was  to 
buy  off  Hall's  opposition.  We  would  be  going  far 
beyond  any  case  If  we  were  to  grant  this  application. 
Against  that  affidavit  we  cannot  cometo^the  con- 
dnsion  that  this  was  fraudulently  entered  into  to  de- 
fraud the  attorney,  even  though  the  effect  may  have 
been  that  the  attorney  would  lose  his  lien.  Hall  had 
been  put  In  funds  to  the  amount  of  £300.  Carey 
lies  by,  having  notice;  and  no  notice  is  served  can* 
tioning  Colville  against  paying  the  money  over.  We 
cannot  make  Colville  pay  t£s  sum  in  addition  to 
what  be  has  already  paid. 

AppRccUion  refused. 


Court  at  €xtl)tqutv. 

Reported  by  WilllMnA)b«!t  Ssigrat,  Eaq^  Butmu-^Um, 
[BBVORK  THB  FULL  OomST.] 

Dunbar  v.  O'Brucn. 

Motion  to  aet  aside  defsnGSsfor  embarasement'-^ 
Common  Law  Procedure  Adt   1853. 
In  an  action  to  recoper  £\0S   }0s,  the  summons  and 
plaint  conUdnsd  the  usual  counJtsJbr  money  had  and 
reoeioedj  and  on  an  account  stated;  defendant  tra^ 
versed  these  and  pUadedsetoff^  acoordand  satis/ac" 
(ton,  and  that  there  toas  em  award  ;plainiiff  replied 
to  these  pleas  and  at  thesame  timeappUed  tdhavethem 
set  aside  on  thegrounds  ofembarassment^  and^tthey 
consisted  parUff  of  pleas  in  bar  and  portly  oj  pleas 
against  the  further  mamtenanoe  of  the  action*  Held, 
thtxt  there  be  no  rule  on  the  motion^  defendant  eon- 
seniing  that  plaintiff  thatthe  at  Uberty  to  confiss  said 
defences  against  the  further  mmnfefum^s,  defindatU 
'  paying  the  costs  hitherto  incurred;  and  that  the  ac- 
tion s&ndd  be  stayed  notwithstanding  thepleasfnbar. 
Tex  summons  and  plaint  was  issued  to  recover  £105 
10s.   as  money  payable  by  the  defendant  to  the 
plaintiff  for  money  had  and  received  by  the  defen- 
dant for  the  use  of  the  plaintiff,  and  for  money  found 
to  be  due  from  the  defendant  to  the  pluntiff,  upon  an 
account  stated.     To  these  counts  defendant  pleaded  a 
traverse  of  the  money  haA  and  received,  and  a  traverse 
of  the   money  found  to  be  due.       And  for  further 
pleas  —  set  off,  accord  and  satisfaction;   and  that 
this  action  was  brought  by  plaintiff  against   de- 
fendant for  the  recovery  of  the  said  sum  of  £105 
Ips.  as  a  trustee  for  one  Margaret  O'Brien,  and  for  her 
sole  use  and  benefit,  and  not  otherwise,  and  at  the  time 
of  the  commeudiment  of  this  suit,  there  were  matters 
in  dispute  between  the  defendant  and  said  Margaret 
(f  firien,  relating  to  certain  other  alleged  causes  of 
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action  of  the  said  Margaret  O'Brien,  against  the 
defendant,  irrespective  of  the  subject  matter  of  the 
present  action,  and  that  after  the  commencement  of 
this  snic,  it  was  mntnaUj  agreed  l)etween  defendant 
and  one  Robert  O'Brien,  dnly  anthorized  in  that  behalf 
by  plaintiff  and  said  Margaret  O'Brien,  to  refer  all 
the  said  matters  in  dispute,  Inclading  this  action,  to 
the  arbitrament  of  one  John  Grattan,  who  having 
taken  on  himself  the  said  arbitration,  and  considered 
said  matters,  dnly  made  and  published  his  award  re- 
specting the  said  matters  so  referred  to  him,  and  be 
thereby  awarded  that  the  defendant  in  respect  of  said 
matters,  should  pay  to  the  said  Margaret  O'Brien, 
the  sum  of  £120  15s  lOd.  in  fhll  satisfaction  and  dis- 
charge of  said  several  matters  aforesaid,  and  defendant 
paid  said  sum  so  awarded  to  the  said  Margaret  O'Brien, 
by  the  delivery  to  the  said  Robert  O'Brien,  duly  author- 
ized in  that  iiehalf  by  the  sud  Margaret  O'Brien,  and 
the  plaintiff,  of  the  defendant's  cheque  or  order  di- 
rected to  the  Manager  of  the  National  Bank  of  Ire- 
land, Longford,  for  the  payment  to  the  sud  Robert 
O'Brien,  or  order,  of  the  sud  sum  of  £1 20  15s  1  Od. ; 
and  said  Robert  O'Brien,  by  the  authority  of  the 
pluntiff  and  the  said  Margaret  O'Brien,  accepted 
the  said  banker's  cheqne  for  said  sum  in  full  pay- 
ment and  discharge  of  the  said  sum  so  awarded 
as  aforesaid,  and  in  performance  of  the  said  award. 
Plaintiff  replied  to  this  defence  as  follows — **  The 
8ud  John  Dunbar,  the  plaintiff,  by  way  of  replication 
to  the  defendant's  defences  of  set  off,  says  as  to  the 
first  defence  of  set  off,  that  the  work  and  materials 
therem  mentioned  were  respectively  done  and  provided 
nnder  a  special  contract,  and  not  otherwise,  whereby 
it  was  agraed  between  plaintiff  and  defendant,  that 
defendant  should  act  as  agent  for  plaintiff  in  receipt 
of  the  rents,  on  the  terms  of  being  allowed  a  com- 
mission on  the  sums  received  by  him  as  such  agent, 
and  the  plaintiff  says  that  all  sums  claimed  by  defend- 
ant and  payable  for  such  commission  were  allowed  bj 
plaintiff  to  defendant,  on  the  settlement  of  accounts 
between  them  prior  to  the  commencement  of  this  action, 
and  that  the  sum  claimed  by  the  plaintiff  is  indepen- 
dent of  said  commission.  And  as  to  the  second  de- 
fence of  set  ofi^  plaiatiff  says  that  the  only  monies 
paid  by  him  as  agent  as  in  the  last  replication  men- 
tioned all  such  monies  were  allowed  by  plaintiff  to 
defendant,  in  the  settlement  of  accounts  between  them 
prior  to  the  commencement  of  this  suit  And  as  to 
the  3rd  defence  of  set  off,  the  plaintiff  says  that  no 
money  was  found  to  be  due,  npon  accounts  stated,  as 
alleged." 

S.  Walker  (with  kim  Sidtiey  Q.O.)  for  plaintift 
applied  to  have  the  pleas  sec  aside  on  the  ground  of  em- 
barrassment, and  that  they  consisted  partly  of  defences 
pleaded  in  bar,  to  the  entire  cause  of  action,  and  partly 
of  defences  pleaded  to  the  further  maintenance  thereof, 
and  because  same  were  inconsistent  and  contrary  to  the 
provisions  of  the  Co*mmon  Law  Procedure  Act,  and 
also  as  regards  the  defences  pleaded  to  the  further 
maintenance  of  the  action,  because  same  were  pleaded 
only  to  the  claim  of  the  plaintiff,  and  not  to  the  costs 
and  damages.  Coonsel  relied  on  Kdly  v.  Slater  (7 
Jr.  0.  L,  65)  Oahev.  Lord  Holland  (7  0.  &  B.  336); 
O'Briens.  CHemerU  (15  M.  &  W.  435);  Thompeony. 
Jackson  (1  M.  &  G.  242) ;  Suckling  v.  Wilson  (4  Dow. 
&  Low  167);  22nd  Qeneral  Rule  (Eng);  Trio,  Term, 


1853;  Cook  v.  Hopewell,  (11  Exch.  bSSn  Kemp  v. 
Balls  (10  Exch.  607.)  In  point  of  fact  there  was  no 
award.  [Fiizjferald^  jB— -Why  not  traverse  the  ptes 
of  award  then?]     I  fall  back  on  the  English  role. 

M^Mahan  (mih.  him  Morris  Q.GJ  for  defendant,  io 
support  of  the  pleas,  relied  on  the  Common  Iaw  Proce- 
dure Act,  1 853^  ss.  40, 57, 72 ;  Russell  on  Awaids, 324. 
Morris  Q.C  on  same  side— They  have  replied,  sad 
this  puts  them  oat  of  court,  even  thongh  it  was  with 
notice  that  the  replication  was  to  be  without  prejodioe 
to  this  motion.  It  is  an  unheard  of  proceedug,  to 
reply  to  pleas,  and  then  move  to  set  them  aside; 
you  cannot  blow  hot  and  cold.  The  replication  and 
notice  of  motion,  actually  bear  the  same  date. 

Sidn^^  Q.C.  in  reply — ^The  pleas  are  iBOonsistent 
each  i»good  by  itself,  but  they  cannot  stand  together. 
Oabardi  v.  Harmer  (6  DowL  &  Low.  481);  the 
Common  Law  Procednre  Act,  s.  72,  only  recognised 
the  statutory  right  existing  before  the  Act,  but  does 
not  allow  defendant  to  plead  inconsistent  pleas.  De- 
fendant must  elect  as  to  which  pleas  he  will  go  on. 
Ordered  per  Curiam — 

That  there  be  no  rale  on  Uie  motion,  defendant  coo- 
senting  that  plaintiff  shall  be  at  liberty,  if  he  so 
desire,  to  confess  the  sdd  defences  pleaded  to 
the  further  maintenance  of  the  action,  defeDdant 
paying  the  costs  of  this  suit  hitherto  incorred,  sod 
thereupon  that  this  action  be  stayed  notwith- 
standing defendant's  said  pleas  in  bar. 

N.B. — There  was  a  cross  motion  by  defendsst, 
that  plaintiff's  replication  to  defendant's  1st  and  2nd 
defences  of  set  off,_be  set  aade  npon  the  grounds  that 
same  were  so  framed  as  to  prejndice,  embarass  and  delay 
the  fair  trial  of  this  action,  and  because  it  did  not  appear 
by  plaintiff's  replication  to  defendant's  1st  defence  of 
set  off,  what  w/is  the  amount  of  commission  payable 
by  plaintiff  to  defendant  as  therein  mentioned,  nor  did 
it  appear  thereby  that  the  settlement'  of  accouiits 
therein  mentioned  related  to  the  anbject  matter  of  said 
ist  plea  of  set  off,  or  that  plaintiff  paid  or  satisfied 
defendant's  claim  in  respect  of  said  work  and  laboor, 
or  that  on  said  settlement  of  aocoants  the  amount  of 
add  set  ofl^  was  not  found  doe  to  defendant,  or  that 
defendant  was  not  entitled  to  plead  said  work  and 
labour,  as  a  set  off  against  plaintiff's  demand  ui  this 
action,  and  becanse  the  replication  to  defendant's  2Qd 
defence  of  set  o£^  did  not  show  what  monies  were 
paid  by  defendant  for  plMntiff*B  use,  or  how  they  were 
so  paid  or  how  sud  monies  were  aUowed  by  plaiotiff 
to  defendant  on  the  settlement  of  said  accounts,  or  that 
such  settlement  comprised  sud  claim  for  money  paid 
by  defendant  for  plaintiff  or  that  the  monies  so  paid 
by  defendant  for  plunUff,  were  piud,  or  how,  or  that 
in  said  settlement  the  amount  of  said  set  off  was  not 
found  doe  to  defendant,  or  that  defendant  is  not  en- 
titled to  set  off  same  against  plaintiff's  cUm. 

The  court  afier  hearing  the  same  counsel  for  both 
parties,  ordered — 

That  plaintiff  be  at  liberty  to  amend  said  replica- 
tions, by  traverdng  said  pleas,  and  replying  pay- 
ment thereto  without  prejudice  to  the  notice  of 
trial  already  given,  and  that  the  issues  served  on 
defendant's  attorney  be  amended,  by  adding  issues 
on  sud  replications,  and  that  plaintiff  pay  defen- 
dant &i  for  bis  costs  of  this  motion. 
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Court  of  Slppeal  in  ^^amtv^* 

rBsportod  by  OUtot  J.  Burke,  Eaq^  Barrister-ai-Law.] 

[B0OSI  THE  Lord  Gramcellor,  thb  Lord  Justicx  of 
Afpkal,  and  Fitzosrald^  B.] 

Bredin  t;.  Heu^itt. — June  20. 

WiU-^CoMtmcUan  of — Bequest  0/**  whatever  money 

lihaUdiepoeeeeaedof*^ — What  the  word  ''money*^ 

coti^pTMenas* 
The  dednon  of  the  Lord  Chancellor  in  Hewitt  v. 

Bredin  (ante^  p.  85)  affirmed. 
This  was  an  appeal  from  a  decretal  order  made  by 
t&e  Lord  Chancellor  in  the  caae  of  Hewiu  ▼.  Bre- 
din, reported  sopra  page  85.  The  appellants  were 
William  Bredia«  and  his  wife  Elisa  S^linda  Marm 
(yGrad/  (now  Bredin)  the  administratrix  and  widow 
of  Hogh  Hamon  Massy  O'Grady,  who  was  the  resi- 
daary  legatee  named  in  the  will  of  the  late  Arch- 
deacon O'Ghuly,  whereby  the  said  Archdeacon  willed 
and  beqaeathed  *'  whatever  money  I  shall  die  pos- 
sessed of  to  my  brother  the  Hon.  John  O'Grady,*'  and 
after  making  se?eral  bequests,  testator  thns  concluded 
— ''  I  will  and  beqaeath  all  the  rest  and  residne  of  my 
property  not  heretofore  disposed  of  to  my  brother 
Hugh  Hannion  Massy  O'Grady,  whom  I  appoint  my 
rwidoary  legatee."  The  Lord  Chancellor  decided, 
ii'stlj,  that  the  samsof  money  secured  to  the  testator 
bv  mortgage,  as  also  the  arrears  of  r«nt  and  rent- 
diarge,  intei-est,  and  dividends  on  consols  and  upon  stock 
passMl  under  the  expression  «'  money  "  to  the  Hon* 
John  O'Grady ;  secondly,  that  the  sums  of  money 
which  the  testator  had  invested  in  consols  and  new 
three  per  cent  stock,  went  to  the  residuary  legatee: 
aod  it  was  from  the  first  portion  of  the  Lord  Chan- 
cellor's decision  that  the  present  appeal  was  brought. 
The  arguments  now  addressed  to  the  Court  were  mere 
repetitions  of  those  in  the  Court  of  Chanceryi  supra 
p.  8. 

Thb  Lord  Chakcellor._I  have  heard  the  case 
now  faUy  reargued,  and  I  adhere  to  the  opinion  I 
formed  at  the  hearing  in  the  Court  below. 

The  Lord  Justice  of  Appeal. — I  agree  with  the 
L)rd  Chancellor  in  the  conclusion  he  has  arrived  at. 

FniGBRAiA  B. — The  question  we  have  to  consider 
here  is  what  is  the  construction  to  be  put  on  a  bequest 
of «« whatever  money  I  shall  die  possessd  of?  "  The 
deceased  was  possessed  of  two  sums  of  £800  and 
£500  secured  by  mortgage  and  also  other  moneys 
iarested  in  government  consols,  and  in  government 
new  three  per  cent  stock.  I  entirely  concur  with  the 
tvo  otiier  members  of  this  Court  that  those  two  sums 
did  not  pass  to  the  residuary  legatee  whose  personal 
xspresentative  Mrs.  Bredin  is,  but  went  to  Mr.  John 
O'Grady  nader  the  bequest  of  ••  whatever  money  I 
■ball  die  possessed  of."— Shelmer'e  caae  (Gilbert's 
eases  in  Equity,  202)  has  long  since  decided  what  the 
law  IS  on  this  point.  I  also  agree  with  my  Lord 
Chancellor  and  Lord  Justice  of  Appeal  that  the  cash, 
•nears  of  rent,  and  rent  charge,  interest  and  dividends 
on  consols,  and  upon  stock,  due  to  the  testator  at  the 
tune  of  his  decease,  pass  likewise  under  the  term 
iBoney  to  the  Hon.  John  OHjlrady. 

Ordtr  ojthe  Lord  Chancdlor  ajhvied. 


Court  Of  C^anrrr^. 

Reported  by  OiWer  J.  Burke,  Esq.,  Barriitei^at-Law 
M*CaU8LAND  Vi  WATERS.-^June  28. 

Will — Construction  o/^Bequest  oj  •«  Money '^^—^ 
Demonstrative  Legacies. 

Testatrix  by  her  wiU,  leafing  date  26M  December, 
1859.  desired  '*thai  my  dear  brother  M,  W.,  will 
get  the  sum  of  £1000  of  my  money,  which  is  lodged 
in  the  Bank  of  Irdand.  I  also  wish  my  dear 
sister  C  TT.,  will  get  the  sum  of  £500  of  the  money 
I  have  lodged  in  the  Bank  of  Ireland,  Now  my 
dear  sister  S^,  I  wish  you  to  get  the  remainder  for 
yourself  and  daughters^  after  my  death ;  I  mean 
the  money  that  remains  in  the  Bank  of  Ireland.** 
TestaJtrix  never  had  any  cash  account  whatever  with 
the  Bank  of  Ireland^  nor  money  lodged  on  deposit 
receipts  therein.  She  was  however  possessed  of  a 
sum  o/iS6,179  3s.  3d,  Oovemment  New  three  per 
cent  stock,  standitig  in  her  name  in  the  books  of  the 
Oovemor  and  Company  of  said  Bank.  Held-* 
that  said  stock  passed  under  the  bequest  of  **  money  " 
-^a/icf  also  that  the  said  legacies  of  £1000  and 
£600  were  to  be  paid  in  money  and  not  in  stock^^ 
and  that  same  were  not  liable  to  the  debtsand  funeral 
expenses  oj  testatrix. 

This  was  a  cause  petition  filed  by  Sarah  Jane  M'Cans* 
land*  the  personal  representative  of  Mary  Burber,  de- 
ceased, to  take  the  opinion  of  the  Court  upon  the  con-^ 
struction  to  be  put  on  the  will  of  said  Mary  Barber, 
which  will  was  in  the  form  of  a  letter  addressed  to  her 
sister,  Susan  M*Causland,  and  was  as  follows: — ''26th 
December,  1859.  My  dear  sister  Susan, — I  wish 
you  to  understand  my  wish,  should  it  please  God  to 
call  me  out  of  this  world  before  you.  I  would  like 
to  be  interred  with  my  dear  father  and  mother  in  St. 
James's  churchyard  in  Dublin.  Now  my  wordly  affairs* 
My  wish  is  this:  that  my  dear  brother  Marcus  General 
Waters  will  get  the  sum  of  £1000  of  my  money 
which  is  lodged  io  the  Bank  of  Ireland.  I  also  wish 
my  dear  sister,  Chaflotte  Waters,  will  get  the  sum 
of  JS500  of  the  money  I  have  lodged  in  the  Bank  of 
Ireland*  Now,  my  dear'  sister  Susan  I  wish  yon  to 
get  the  remainder  for  yourself  and  daughters  after  my 
death,  I  mean  the  money  that  remains  in  the  Bank  of 
Ireland;  and  I  also  leave  you  and  the  girls  my  ward*, 
robe  to  dispose  of  as  yon  please,  for  I  feel  grateliil  to 
yon  for  al)  your  kind  Attention  to  me  at  all  times. 
My  dear  sister,  1  hope  you  will  approve  of  all  I  have 
written  and  see  my  wishes  executed  at  my  death. 
Your  affectionate  sister, — Mary  Barber.  Witness, 
Elizabeth  Semple,  Joseph  Semple.''  The  petition 
stated  that  said  Susan  M'Cansland,  to  whom  said 
letter  was  addressed,  died  in  the  lifetime  of  Mary 
Barber,  the  testatrix,  whose  death  occurred  on  the 
25th  December,  1864;  that  Marcus  Waters  and 
Charlotte  Waters  were  the  surviving  brother  and 
sister  and  next  of  kin  of  deceased  Mary  Barber;  thj 
petitioner,  Sarah  Jane  M'Causland,  and  her  sisters, 
Elizabeth,  Catherine,  Susan,  ^nd  Charlotte,  who  were 
the  daughters  of  said  Susan  M'Causland,  and  nieces  of 
the  teslatnx,  were  the  legatees  mentioned  in  the  said 
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will,  liring  at  the  death  of  testatrix.  That  on  the  4th  of 
April,  1665,  letters  of  admiDiatratioa  with  the  will 
annexed  of  the  personal  estate  and  effects  of  the  said 
Maiy  Barber  were  granted  forth  of  her  Majesty's 
Court  of  Probate  to  petitioner.  The  petition  then 
stated  that  Mary  Barber,  at  the  time  of  making  her 
will  and  at  the  time  of  her  death,  was  possessed  of  a 
sum  of  £6,179  3s.  3d.  Government  New  three  per 
cent,  stock,  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  Ireland  in  the  name  of 
the  said  Mary  Barber;  bnt  neither  at  the  time  of  her 
making  her  said  will,  nor  at  the  time  of  her  death, 
nor  at  any  other  time,  had  the  said  Mary  Barber  any 
cash  account  with  the  said  bank,  or  any  snm  of 
money  on  deposit  receipt  or  otherwise,  as  distin- 
guished from  the  said  stock  k>dged  therein.  That 
MaryBarber  purchased  the  whole  of  said  stock  by  invest- 
ments of  her  own  money  made  at  various  dates  rang- 
ing from  the  19th  of  October,  1845,  to  the  month  of 
August,  1859.  That  with  the  exception  of  her  ward- 
robe and  a  few  trifling  articles,  the  said  stock  consti- 
tuted the  whole  property  of  said  Mary  Barber  at  the 
time  of  her  decease.  The  petition  then  stated  that 
from  a  memorandum  in  Mary  Barber's  handwriting, 
of  18th  April,  1855,  it  appeared  tliat  a  sum  of  £3489, 
portion  of  said  moneys,  up  to  that  date,  which  had 
been  invested  by  Mary  Barber,  in  the  purchase  of 
£3677  portion  of  said  stock,  was  desci*ibed  as  **  Cash 
in  the  funds;"  and  that  deceased  was  in  the  habit  of 
describing  her  stock  as  ''Cash  in  the  funds,"  and  as  her 
**  money  in  the  Bank  of  Ireland; "  that  the  assets  of 
Mary  Barber,  independently  of  siud  stock,  were  insuffi> 
cient  to  pay  the  debts  and  funeral  and  testamentary  ex- 
penses. The  petition  then  prayed  that  it  might  be  de- 
clared that  on  the  true  oonstruction  of  the  will  of  said 
Mary  Barber  deceased  the  said  sum  of  £6, 1 79  38.  3d. 
Government  New  three  percent,  stock,  standing  in  the 
name  of  said  Mary  Barber  in  the  books  of  the  gover- 
nor and  company  of  the  Bank  of  Ireland,  passed 
under  the  said  will  by  the  said  bequests  of  money  of 
the  said  Mary  Barber  in  the  Bank  of  Ii-eland,  and 
that  the  Court  might  give  such  directions  as  in  that 
event  might  be  required,  and  that  it  might  be  declared 
that  the  said  bequest  of  £1000  and  £500  were  bequesU 
of  so  much  stock,  and  that  the  said  bequests  were  liable 
to  contribute  towards  the  payments  of  the  debts  and 
funeral  and  testamentary  expenses  of  the  said  Mary 
Barber,  along  with  the  said  residuary  bequest;  and  that 
the  estate  of  Mary  Barber  might  be  administered,  &c. 

Ball,  Q.C.  (with  him  WO^  submitted  on  behalf  of 
petitioners  that  upon  the  true  construction  of  the  will 
the  stock  passed  under  the  bequests  of  '*  money."  It 
was  sworn  in  the  cause  petition  that  Mary  Barber 
had  no  property  whatever  to  answer  the  deacriptiou 
of  money  in  the  Bank  of  Ireland  excepting  the  stock, 
and  that  that  stock  was  purchased  by  her  OMuey. 

That  ''stock  "  passes  under  the  bequest  of  ^^money" 
is  a  question  now  set  at  rest  by  the  decision  arrived 
at  in  the  case  of  Hewitt  v.  Bredin  fsupra  10.  Ir.  Jur. 
N.8„  85);  where  a  long  judgment  was  pronounced 
by  the  Lord  Chancellor,  and  that  Very  case  was 
affirmed  on  appeal  irithin  this  last  term  before  the  Court 
of  Appeal  in  Chancery  {vid,  supra,  265);  £>at/*s  case 
(1  P.  Wms.  286);  Chapman  v.  ReynMs  (28  Beav.' 
222) ;  now  there  was  nothing  else  for  the  bequest  to 


operate  upon;  Knight  v.  Knight  (2  Giff.  26 1)  wa<^au 
authority  for  admitting  the  memorandum  of  Mary 
Barber  in  evidende.  Upon  the  next  point,  as  to 
whether  all  the  legatees  should  contribute  equally  to 
the  payment  of  the  debts  and  funeral  expenses,  it  is 
submitted  that  the  Court  must  substitute  in  the  will, 
*'  stock  "  for  "  money ;  *'  then  also  will  the  Court  hold 
that  the  bequests  of  sums  of  stock,  as  discingnisbed 
from  sums  out  e)/*  stock,  were  specific  bequests.  Rjik^ 
V.  Potter  (4  Ves.  748) ;  followed  by  Hosking  v.  Nu^uAi 
(1  Young  &  Coll.  C.C,  478);  and  if  there  were  spe- 
cific bequests,  then  Page  ▼.  LeapingweU  (18  Ves.  463) 
shews  that  the  residuary  bequest  was  specific  al30| 
and  consequently  that  all  the  legatees  should  contri- 
bute equally  to  the  debts  and  funeral  expenses. 

*  Brewster^  Q.C,  and  Rpan  weretforthe  respondenta, 
Major  Gen.  Waters  and  Charlotte  VVaters,.nextof  kin. 
— ^I'he  statement  as  to  the  purchase  of  the  stock  sod 
the  statement  of  the  nature  of  Mary  Barber's  pro- 
perty are  not  evidence  upon  the  construction  of  the 
will  of  Mary  Barber.  You  must  read  the  will  in  its 
four  comers,  and  that  will  has  left  the  Governmeat 
stock  undisposed  of;  and  therefore  the  money  to  be 
realized  by  the  sale  of  said  stock  is  now  distribatable 
between  the  next  of  kin  of  Mary  Barber,  that  is  to 
say,  one-third  to  her  brother,  the  respondent,  Marcos 
Antonius  Waters;  one  third  to  her  sister,  Charlotte 
Waters;  and  one-third  to  the  representatives  of  Sosau 
M'Causland.  The  memorandum  of  the  18th  of  April, 
1865,  cannot  be  looked  at  for  the  purpose  of  coa- 
struing  the  said  will;  and  neither  can  the  conversation 
of  Mary  Barber,  nor  what  she  was  in  the  habit  of 
calling  stock  she  was  possessed  of  be  admissible  ia  evi- 
dence ;  but  supposing  that  the  stock  passed  under  the 
bequest  of  *'  money  "  we  then  at  all  events  stroDgly 
contend  for  this  point,  namely,  that  the  bequests  to 
the  respondents,  of  £1000  and  £500,  were  not 
specific,  bnt  were  demonstrative.  The  authority  of 
Kisby  V.  Potter  relied  upon  on  the  other  side  has  becu 
doubted ;  besides  the  wording  of  the  will,  of  Maiy 
Barber,  was  very  peculiar — the  words  were  •*  the 
sum  of  £1000  of  my  money  which  is  lodged  io  the 
Bank  of  Ireland;"  and  again  "the  sum  of  £500  of 
the  money  I  have  lodged,"  &c.;  this  shews  that  the 
testatrix  contemplated  bequests  of  sums  of  money  aod 
not  of  stock.  Lambert  ▼•  Lambert  (1 1  Yes.  607); 
a  demonstrative  legacy  is  not  liable  to  abatement 
with  the  general  legacies.  Acton  ▼.  Acton  (1  Meriv. 
178);  Lweaay  y.  Eedjem  (2  Y.  &  Col.  90). 

Tb£  Lord  Cuancellob. — 1  am  clearly  of  opiaioo 
that  the  sum  of  £6,179  3b.  3d.  Government  nenr 
three  per  cent,  stock,  standing  in  the  books  o(  the 
Bank  of  Iieland  in  the  name  of  Mary  Barber,  passed 
under  the  bequest  of  money ;  and  the  legacies  of  £1 000 
and  £500  bequeathed  by  the  will  are  beqoests  of  so 
much  cash  to  be  paid  out  of  the  new  three  per  ceat. 
stock.  That  being  so,  the  bequests  of  iSlOOO  sad  of 
£500  are  demonstrative  legacies,  and  not  liable  to 
contribute  to  the  payment  of  the  debts  and  general 
legacies. 
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Court  of  dueen^s  Benrj^. 

CB«portad  by  Wimun  Woodlock,  Eaq*.  BarriBter-at-LawJ 

In  re  Motlan — May  25. 

Habeas  Corpus — OivU  side  of  Court, 

A  writ  q/*  habeas  corpos  granted  to  issue  on  the  civil 
side  of  the  Court. 

Michad  O'LoghUn  moved  for  a  writ  of  habeas 
corpus  ad  tubjkiendum  to  briug  up  the  bod^^ 
of  Laoreiiee  Moylan,  a  prUoner  iu  the  Foar  Coarts 
Manbalsea.  The  circomstanees  under  which  the  ap- 
pI'icaiioD  was  made  appear  below.  The  Coart  granted 
the  motion,  and  coansel  then  applied  that  the  writ 
shoold  idsue  on  the  civtl,  and  not  on  the  Crown,  side 
of  the  Coart,  this  being  wholly  a  civil  transaction, 
and  it  being  a  matter  of  some  importance  that  on  ac- 
Goant  of  the  serioos  natore  of  the  fees  on  the  Crown 
side  the  prisoner  shoold  not  be  compelled  to  take  his 
urit  on  that  side. 

After  some  consultation  the  Court  allowed  the  writ 
to  issue  <m  the  civil  side  of  the  Court. 


In  re  Motlan. — Jklay  31,  June  3. 

Uabeas   Corpus — Sheriff — Marshal — Actual  and 
legal  cutitody—St.  5  j*  6  Vict.^  c.  95. 

L.  M»  being  a  prisoner  in  the  Four  Courts  Marshal- 
sea,  an  order  was  made  by  one  of  the  judges  of  the 
Court  of  Bankruptcy  and  Insolvency  for  his  atten- 
dance in  Court  in  order  that  he  might  be  examined 
m  oil  insolvent  matter  then  pending.  He  attended 
twice  in  custody  in  pursuance  of  the  order.  On  the 
first  day  he  was  not  examined,  and  was  sent  back  to 
the  MarshalsecL  The  next  day  he  was  examined,  and 
when  his  examination  was  over  he  was  again  sent 
hack  to  the  Marshalsea.  He  protested  against  being 
sent  back,  on  the  ground  that  after  what  had  oc- 
curred, his  further  imprisonment  was  illegoL  A 
writ  of  habeas  corpus  having  been  obtained,  and 
the  discharge  of  L.  M.  having  been  moved  for,  it 
was  held  that  the  custody  was  legal,  and  that  he 
could  not  be  discharged. — (O^Brien,  J.  dnbitante). 
Notwithstanding  the  <f .  5  ^  6  Vict.,  c.  95,  a 
prisoner  commuted  to  the  Four  Courts  Marshalsea, 
remains  in  the  legal  custody  of  the  sheriff,  though 
in  the  actual  custody  of  the  marshaL 

The  writ  of  habeas  corpus  having  issued  in  this 
case  the  prisoner  was  now  brought  under  it  before 
the  Court,  and  the  sheriff  of  the  city  of  Dublin  and 
the  marshal  of  the  Four  Courts  Maishalsea  both  made 
retoms  to  the  writ.  The  returns  were  very  volnmi- 
DOQs,  but  the  facts  of  the  case  may  be  stated  shortly 
as  follows: — Laurence  MoyUn,  the  prisoner,  was  on 
the  27 tb  of  February  last  arrested  by  the  sheriff  of 
the  city  of  Dublin  under  a  writ  of  capias  ad  satisfa 
ciemdum,  marked  tor  £74,  and  issued  out  of  the 
Court  of  Kxchequer.  He  was  lodged  in  the  Four 
Courts  Marshalsea,  where  he  still  remained.  There 
being  a  matter  of  Doyie  an  itisolvent  pending  in  the 
Court  of  Bankruptcy  and  insolvency.  Judge  Benf^'ick 
GO  the  27th  Marcit  made  au  order  that  Moylau  should 
be  brought  up  to  be  examined  in  that  matter.     He 


was  accordingly  brought  up  in  custody  under  that 
order  on  the  29tb  March,  but  he  was  not  examined 
upon  that  day  and  was  taken  back  to  the  Marshalsea. 
Next  day  he  again  attended  nnder  the  order,  in  cus- 
tody as  before,  and  was  exannned.  After  his  exam- 
ination he  was  again  taken  back  to  the  Marshalsea, 
hut  be  remonstrated  against  it,  and  he  returned  under 
the  influence  of  vis  major.  Subsequently  he  made 
an  application  to  the  Court  of  Exchequer  for  his  dis- 
charge  upon  the  gronnd  that  his  being  brought  back  into 
custody  was,  under  the  circumstances,  illegal,  but  that 
court  refused  to  grant  the  application,  Fitzgerald,  B. 
however,  dissenting.*  The  prisoner  being  now  before 
this  court  under  the  writ  of  habeas  corpus,  and  the 
returns  having  been  read  it  was  moved  that  he  should 
be  discharged  from  custody. 

JelleU,  Q.C.,  and  Michael  OLogMen,  for  the  pri- 
soner.— ^There  was  a  voluntary  escape  in  this  case, 
and  the  custody  is  now  illegal.  The  prisoner  was  in 
the  sole  custody  of  the  marshal — st.  5  &  6  Vic.  c 
95.  Ex  parte  Higgins  (9  Ir.  L.  Rep.  414)  will  be 
cited  to  show  that  the  prisoner  was  in  the  legal 
custody  of  the  sheriff,  though  in  the  actual  custody 
of  the  marshal.  The  notion  is  fanciful,  but  at  ail 
events  Ex  parte  Higgins  does  not  decide  any  such 
proposition.  All  that  it  decides  is,  that  it  is  not  ne* 
cessary  that  there  should  be  a  wHtten  committal  by 
the  sheriff  with  the  marshal — Lamphier  v.  ■■ 
(2  Ir.  Jur.  291);  Ex  parte  Staunton  (5  Ir.  L.  Rep. 
581).  There  never  could  be  an  escape  if  the  prisoner 
was  still  held  to  be  in  the  custody  of  the  sheriff.  If 
such  an  alteration  was  intended  to  be  made  in  the 
law,  it  would  not  have  been  done  by  such  an  Act  of 
Parliament  as  the  5  &  6  Vic.  c.  95. 

Sidney,  Q.C.,  contra. — The  custody  is  still  legaL 
Notwithstanding  the  Act  5  &  6  Via  c.  95  the  prisoner 
continues  in  the  legal  custody  of  the  sheriff,  though  in 
the  actual  custody  of  the  marshal — Ex  parte  Higgins. 
Test  the  matter  in  this  way:  the  sheriff  is  bound  to 
obey  every  writ  of  ca,  sa. ;  he  arrests  a  man  and 
lodges  him  with  the  marshal,  then  a  fresh  writ  comes 
in  against  the  person  of  the  same  debtor.  Would  it 
be  a  good  return  to  say  that  prior  to  the  second  writ 
he  had  handed  the  prisoner  over  to  the  marshal,  and 
that  he  was  still  in  the  marshalsea?  Such  a  return 
would  be  bad;  it  would  not  be  a  return  of  perform- 
ance of  the  writ— ^roti^n  ▼.  Copley  (8  Sc,  N.  S., 
350). 

Cur.  adv.  vult* 

June  3. — Letrot,  C.  J.-^Ip  this  case  we  are  of 
opinion  that  the  prisoner  has  not  shown  a  title  to  be 
discharged.  I  am  of  that  opinion  first  on  the  autho- 
rity of  In  re  Higgins,  in  which  this  point  was  ad- 
Judged  upon,  and  upon  the  Act  of  Parliament  trans- 
ferring the  custody,  which  under  the  old  system  the 
sheriff  had  in  his  own  gaol,  to  the  marshal, — the  Act 
5  &  6  Vic  c.  95,  which  abolishes  that  protection 
which  the  sheriff  had  fbr  himself,  by  having  a  gaol 
which  he  could  consider  as  exclusively  his  own.     I 


*  The  oaae  In  the  Gourt  of  Ezoheqner  Is  not  yet  pnblitbed« 
bat  a  report  of  it  wm  in  Court  aod  WM  handed  up  to  the 
judges. 
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have  already  aaid  that  the  constrnction  of  that  Act 
and  the  effect  of  it  were  well  and  correctly  atated  in 
In  r$  Hiffgme  by  the  judgos  who  decided  that  caae, 
which  case  has  received  the  sanction  of  the  Goart  of 
Exchequer;  and  the  very  reason  of  the  thing  does  so 
coincide  with,  the  principle — with  the  provisions  of 
the  Act  itself,  as  to  leave  no  donbt  on  my  mind,  not 
oaly  from  the  cloud  of  authority  of  former  decisions, 
bnt  opon  the  just  and  reasonable  ground  of  construc- 
tion to  be  put  npon  statutes  and  apon  that  great 
principle  of  the  law  that  lex  nemini  injuriam  fadt. 
When  a  change  is  made  in  the  law  the  presumption 
is  that  that  law,  that  legislation  which  goes  to  afiect 
the  common  law  rights  of  the  parties  is  not  to  be 
construed  in  such  a  way  as  to  injnre  the  common  law 
rights  of  any  party  nnl^tss  the  terms  of  it  absolutely 
require  such  a  construction,  and  that  construction  b 
not  unnuecessarily  snd  for  no  object  of  the  Legisla- 
ture to  be  collected  from  the  Act.    1  shall  again  have 
occasion  to  refer  to  the  statute,  but  there  is  another 
ground  on  which  I  am  against  the  discharge  of  this 
party.     The  principle  of  the  law  when  a  party  is  ar- 
rested by  due  process  is,  that  there  are  reciprocal 
duties  aud  obligations  arising  from  that.     When  a 
party  is  arrested,  as*  here,  under  a  capias^  directed  to 
the  sheriff,  and  the  sheriff  makes  his  arrest,  there  are 
reciprocal  duties  aud  obligations  thrown  by  the  law 
both  on  the  sheriff  and  the  party  whom  he  has  taken 
into  custody.     The  sheriff  is  answerable  from  the 
moment  he  makes  the  aiTest  for  the  safe  keeping  of 
the  party  till  be  is  produced  before  the  court  for 
-  the  object  for  which  he  is  confined ;  bnt  there  is  a 
reciprocal  duty  thrown  on  the  other  party  to  remain 
the  prisoner  of  the  sheriff  until  he  is  duly  discharged. 
Unless  that  officer,  who  is  made  liable  for  his  safe 
cttjitody,  concurs  in  letting  him  go,  it  is  an  escape;  and 
tiiough  the  doors  were  open,  it  is  a  violation  for  him 
of  his  duty  to  walk  out,  and  it  is  an  escape  for  him 
to  do  so  unless  he  has  the  consent  of  the  officer. 
That  I  consider  to  be  a  true  and  sound  principle  of 
the  law  imposing  an  obligation  and  a  dnty  in  point  of 
law  upon  the  party  so  arrested  to  remain  prisoner 
uniil  he  be  lawfully  discharged.     That  is  the  prin- 
ciple of  the  law.    Well,  what  was  the  case  of  the 
sheriff  before  the  change  in  the  law?     He  had  a  gaol 
to  himself  in  which  he  could  lock  up  his  prisoner; 
but  if  the  doors  of  the  prison  were  left  open  in  such 
a  way  as  not  to  implicate  the  sheriff  in  a  concurrence, 
the  pridoner  had  no  right  to  go  out;  he  had  no  right 
to  make  for  himself  an  exemption  by  committing  that 
which  was  a  violation  of  the  law — ^namely,  escaping 
from  legal  custody.     The  Act  of  Parliament,  how 
ever,  which  changed  the  law  by  depriving  the  sheriff 
of  his  protection,  could  not  give  to  the  prisoner  a  bene- 
tit  by  implication ;  but  I  need  not  even  raise  the  ques- 
tion, because  the  provisions  of  the  Act  are  express 
that  he  shall  remain  in  the  custody  of  the  marc^hal 
until  duly  di;icharged.     I  admit  he  may  be  discharged 
fi'om  that  custody  by  what  is  called  a  voluntary  con- 
currence in  what  would  other wbe  be  an  illegal  escape ; 
but  there  must  have  been* that  concurrence,  for  the 
principle  is  not  now  to  be  disputed  that  a  mere  negli- 
gent escape  will  not  suffice;  and  is  it  to  be  argued 
that  on  the  construction  of  this  Act  the  effect  of  the 
legislation  has  been  to  vary  the  legal  rights  and  obii- 


gationa  of  the   parties?      The   Court  of  Gommoo 
Pleas,  consisting  of  very  able  and  learned  men,  of 
whose  talents  I  may  be  permitted  to  express  my  opi- 
nion, as  well  as  of  their  perfect  competence  to  decide 
any  qaestion  of  law,  and  to  give  taan  Act  of  Parlis- 
ment  the  aonndest  construction,  that  Court  decided 
that  the  constrnction  to  be  put  on  the  new  Prisoas 
Act  was  that  which  should  secure  to  both  parties  the 
status  in  which  they  stood  antecedently  with  respect 
to  the  conseqnenses  that  might  accrue  from  an  escape. 
They  dedded  that  a  prisoner  was  from  henceforth  to 
be  considered  as  in  the  actual  custody  of  the  marshal 
and  in  the  legal  custody  of  the  sheriff.  That  is  stated 
to  be  a  fancy.     Why  what  was  the  case  nuder  the 
law  as  it  stood  when  the  sheriff  had  a  gaol  to  him- 
self?   Did  be  live  in  the  gaol?     No;  he  entrusted  to 
another  the  actual  custody  of  his  prisoners;  bat  did 
anyone  imagine  for  a  moment  that  that  took  from  the 
sheriff  his  responsibility?    He  stood  in  the  same  light 
not  merely  as  to  bis  responsibility,  but  he  was  the 
person  through  whom  only,   if  there  was  any  other 
process  to  be  served  for  the  purpose  of  operating  as  a 
detainer,  it  could  be  served,   and  therefore  the  con- 
struction given  to  the  law,  which  cannot  be  iuteoded 
unnecessarily  to  affect  the  rights  and  obligations  of 
the  parties  as  to  collateral  matters,  is  no  fancifal  con- 
struction.    It  is  applying  to  the  new  state  of  things 
the  principle  which  was  applicable  to  the  old  one. 
The  prisoner  was  in  the  actual  custody  of  another, 
but  still  he  was  in  the  legal  custody  of  the  sheriff 
under  the  old  law.     So  he  b  now.     And  be  being  ia 
the  actual  custody  of  the  sheriff,  and  not  having  es- 
caped by  any  voluntary  act  of  the  sheriff,  the  sheriff 
had  him  in  the  state  in  which  be  was  entitled  to  have 
him — in  his  own  legal  custody,  and  in  the  custody  of 
the   person  to  whom  the  law  entrusted  his  sctoal 
keeping.     The  Legislature  coald  not  be  intended  to 
make  such  a  monstrous  enactment,  so  mischievoos  to 
the  sheriff  and  the  public,  as  to  alter  the  responsibOitj 
which  every  man  is  acquainted  with;  and  on  the 
other  hand  they  cannot  be  supposed  to  have  intended 
what  never  was  presumed  by  anyone,  and  that  wss— 
that  the  prisoner  could  make  for  himself  a  legal  escape 
even  if  the  door  of  the  prison   was  left  open.    He 
was  still  in  the  legal  custody  of  the  sheriff,  and  there- 
fore it  at  any  time  before  action  the  sheriff  cooid 
seize  him  he  is  entitled  to  have  him  before  the  coort 
to  give  an  account  of  how  he  has  acted.    In  this 
case  there  is  a  question  I  shall  not  enter  farther  ioto 
at  present;  that  was,  whether  the  judge  of  the  In- 
solvent Court  had  not  a  perfect  right  to  issue  a  habeat 
corpus.     Has  he  loAt  that  right  because  it  wss  given 
to  the  court  instead  of  the  conimiiisiouers?    i^ow  the 
same  law  and  same  jurisdiction  is  admniii'tared  hj 
judges  which  fbrmerly  was  adroiiifstered  by  commis- 
sioners.    But  is  there  anything  in  the  terms  in  which 
that  provision  ia  made  to  alter  the  law  upon  this  col- 
lateral subject?     This  therefore  is  my  opinion;  bat  I 
feel  so  much  support  in  following  the  case  in  the 
Common  Pleas  followed  by  that  of  the  Excheqaer, 
that  I  think  that  a  more  solid  ground  to  decide  upon 
than  whether  the  judges  of  the  Court  of  Insolvency 
have  lost  the  juiisdiction  which  the  Court  had  when 
it  consisted  of  commissioners.     Upon  these  grounds  1 
am  clearly  of  opinion  that  this  party  has  not  shown 
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aoj  right  to  be  discharged  from  the  cnstodj  under 
which  he  was  brought  before  the  QonrL 

O'Bbien,  J. — I  have  some  doubt  in  concarring  with 
the  decision  at  which  the  Court  has  arrived,  bot  that 
doobt  is  not  sufficiently  strong  to  make  me  dissent 
from  the  judgment  of  the  Court.    My  difficulty  is 
■pon  the  ground  which  was  relied  upon  by  Fltsge- 
rald,  B.     St.  5  ft  6  Via  a  95  especially  providea 
that  mil  debtors  shall  be  committed  to  the  Four  Courts 
Marshalsea,  and  then  **that  the  persons  imprisooed 
in  the  Four  Courts  Marshalsea  shall  be  there  in  the 
custody  of  the  marshal,  from  whatever  court  or  by 
whatever  legal  process  they  shaQ  severally  have  been 
oommitied.**     It  is  dear  from  that  that  the  sheriff 
ceases  to  be  responsible  for  the  escape  of  the  prisoner 
when  once  committed  to  the  Marshalsea;  whether 
that  escape  arises  from  the  negligence  or  the  delibe* 
rate  consent  of  the  marshal,  the  sheriff  is  no  longer 
responsible.     Before  that  Act  the  gaoler  was  an  offi- 
cer of  the  sheriff;  appointed  by  him  and  removable  by 
him;  and  on  plain  principles  of  law  the  sheriff  was 
responsible  for  his  negligence  or  misfeasance.    The 
prisoner,  bdng  in  the  actual  custody  of  the  sheriff's 
deputy,  was  for  all  purposes  in  the  custody  of  the  she- 
riff himself.     But  under  the  Act  of  5  &  6  Vic  c.  95 
the  state  of  things  was  altered.  The  sheriff  is  obliged 
to  lodge  the  prisoner  in  the  Marshalsea.    The  gover- 
nor of  the  Marshalsea  was  not  appointed  by  the  she- 
riff, who  had  no  control  over  him;  besides,  the  Act 
says  that  the  prisoner  shall  be  in  the  custody  of  the 
marshaL     I  think  it  clear  on  that  that  the  sheriff, 
when  once  he  lodges  the  prisoner  in  the  Marshalsea, 
is  exempt  from  all  responsibility.    That  being  so,  the 
qneaiioo  is,  whether  the  escape  with  the  consent  of 
the  marshal  is  to  be  considered  a  voluntary  escape 
within  the  cUss  of  cases  deciding  that  where  there  is 
a  voluntary  escape  he  could  not  afterwards  retake  the 
prisoner.    That  u  a  question  on  which  I  confess  I  feel 
considerable  doubt.     In  the  case  of  Ex  parte  Higgina 
there  were  some  expressions  used  by  members  of  the 
coort  bearing  out  Mr.  Sidney's  construction  of  the 
Act.     Bnt,  on  the  other  hand,  there  were  also  ex- 
pressions used  which  are  in  favour  of  the  construction 
contended  for  by  Mr.  Jellett  and  Mr.  O'Loghlen.  The 
actual  decision  in  Ex  parte  Higgins  does  not  bind 
the  present  case,  that  decision  being  that  where  the 
Act  directed  the  sheriff  to  lodge  the  prisoner  in  the 
Marshalsea  it  was  not  necessary  for  the  sheriff  to  give 
awritten  order  of  committal  to  the  marshal  when  so  doing. 
Well,certainly  the  judgment  of  the  members  of  theConrt 
of  Exchequer  b  well  worth  considering  on  account  of 
the  learning  of  the  judges  and  the  care  they  have 
shown ;  but  I  most  say  that  the  difficulty  raised  by 
Fitagerald,  B.  is  strong  with  me— namely,  does  not 
the  principle  apply  to  the  case  of  a  voluntary  escape 
with  the  consent  of  the  marshal?    Upon  that  I  con- 
fess I  am  unable  to  come  to  the  conclusion  that  the 
other  members  of  the  Court  have  arrived  at;  but  I 
do  not  think  the  doubt  which  I  entertain  sufficient  to 
make  me  dissent  from  the  rest  of  the  Court     It  was 
sot  contended  that  the  order  of  the  judge  of  the  In- 
solvent Court  was  right. 

Hates,  J. — I  concnr  with  my  Lord  Chief  Justice 
in  holding  that  the  prisoner  cannot  be  discharged. 
As  I  have  come,  however,  to  that  conclubion  upon 


different  grounds,  I  may  be  allowed  shortly  to  express 
them.  The  facts  of  the  case  are  few  and  simple.  The 
party,  Laurence  Median,  who  has  sued  out  this  writ, 
was  arrested  by  the  sheriff  of  the  city  of  DnUin  un- 
der a  writ  of  capiae  ad  aatiafaciendum  issued  out  of 
the  Court  of  Exchequer  fbr  £74.  In  execution  of 
the  sheriff's  duty  Moylan  was  lodged  in  the  Marshal- 
sea, and  while  he  remained  a  prisoner  in  the  Marshal- 
sea a  transaction  occurred  in  another  place  to  which  I 
shall  now  refer.  Judge  Berwick  sitting  in  the  Court 
of  Bankraptcy  and  Insolvency  had  before  him  the  po- 
tition  of  a  person  named  Doyle.  In  the  course  of 
the  inquiry  in  Doyle's  case  it  was  suggested  that  evi- 
dence could  be  given  by  Moylan,  and  the  judge,  anx- 
ious to  avail  himself  of  every  means  of  information 
made  an  order  for  his  attendance,  and  he  attended  on 
the  29th  March.  He  was  not  examined  on  that  day, 
but  was  present  to  be  examined,  and  on  the  case 
not  coming  on,  he  was  desired  to  attend  the  fol- 
lowing day.  He  did  so,  and  was  examined.  He 
attended  in  the  custody,  as  before,  of  the  marshal, 
and  now,  being  informed  of  his  legal  rights,  he  presses 
them,  and  says  that  this  was  an  escape,  and  that  he 
was  entitled  to  take  advantage  of  it«  and  to  be  dis- 
charged. The  question  is,  whether  under  the  circum- 
stances he  is  so  entitled  to  be  discharged.  In  the  ar- 
gument of  this  case  it  seems  to  be  taken  for  granted 
that  the  order  of  Judge  Berwick  was  illegal.  Coun- 
sel on  neither  side  thought  it  worth  while  to  expend 
a  sentence  on  it  It  was  hinted  that  the  law  which 
authorised  Judge  Berwick  to  make  the  order  was  re- 
pealed— that  he  had  the  authority  by  law  before  that, 
but  that  by  the  new  law  of  1857,  his  power  was  not 
renewed.  It  seems  to  me,  however,  that  that  is  not 
quite  a  correct  statement  of  the  whole  of  the  judge's 
power,  and  that  lookmg  at  the  19  &  20  Vict,  c  68, 
it  may  be  argued  that  the  judge's  power  in  this  re- 
spect was  not  taken  away.  That  was  the  New  Pri- 
sons Act,  and  that  after  enacting  that  the  jurisdiction 
of  the  Queen's  Bench  should  be  transferred  to  the  Lord 
Lieutenant,  provides  in  section  3  that  **  the  judges  of 
her  Majesty's  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  of  her  Majesty's  High  Court  of 
Chancery  or  Admiralty,  and  the  commissioners  of  the 
Court  of  Bankruptcy,  and  the  commissioners  of  the 
Court  fbr  the  Relief  of  Insolvent  Debtors  in  Ireland, 
shall  have  and  exercise  the  same  powers  with  respect 
to  ordering  the  marshal  of  the  Four  Courts  Marshal- 
sea to  take  into  custody  any  person  committed  by 
them  respectively,  or  to  bring  before  them  respec- 
tively any  prisoner  in  his  custody,  which  the  said 
judf^  now  have  with  respect  to  the  marshal  of  the 
said  Four  Courts  Marshalsea."  Now,  before  that, 
undoubtedly,  any  judge  of  this  Court  could  have  is- 
sued his  habeas  carpus  ad  testificandum  to  bring  up 
any  party,  and  as  it  is  sud  here  now,  as  long  as 
these  persons  were  satisfied  with  their  title  of  com- 
missioners, they  could  have  done  so,  bnt  that  it  hap- 
pened that  there  was  a  change  of  the  law  the  year 
after  this  Act,  which  gave  them  more  dignity,  but 
less  power;  bot  however,  nevertheless  these  persons, 
while  commissioners,  could  under  this  make  the  or- 
der, and  I  take  that  is  a  plain  statutory  annonnoe- 
ment  that  for  the  discharge  of  the  duty  of  the  old 
commissioners  it  was  deemed  necessary  to  mvest  them 
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with  a  power  to  call  before  them  persons  m  the  mai> 
shalsea.     I  am  satisfied  that  the  new  court  is  ana- 
logoas  to  the  old  commisdioners,  and  therefore  that 
this  bringing  up  of  a  party  for  the  occasion  in  ques- 
tion may  be  still  within  their  necessary  powers,  which 
they  continue  to  retain.     But  be  that  as  it  may,  it  b 
not  necessary  for  ns  to  decide  the  question,  but  sup- 
posing that  it  was  an  illegal,  strictly  an  illegal  act, 
let  us  see  how  the  case  stood  independently  of  that. 
By  the  stat  5  &  6  Vict,  c  95,  the  Sheriff's  Prison 
was  taken  from  the  sheriff,  and  it  was  enacted  that 
the  Four  Courts  Marshalsea  should  be  the  only  pri- 
son, and  that  the  persons  impinsoned  in  the  Four 
Courts  Marshalsea  should  be  in  the  custody  of  the 
marshal  from  whatever  Court  or  by  whatever  legal 
process  they  should  severally  have  been  committed. 
Now,  I  may  say  here  I  do  not  mean  to  enter  into  a 
discussion  which  1  do  not  quite  comprehend — namely, 
the  discussion  in  Ex  parte  Higgina  as  to  legal  and 
actual  custody,  nor  do  I  think  it  necessary  to  do  so, 
for  I  intend  to  base  my  judgment  on  the  ground  that 
the  Act  has  placed  the  prisoner  in  the  actual  custody, 
and  sole  custody,  of  the  mai*shal.     It  goes  on  to  say, 
*'  that  all  securities  taken  by  any  officer  of  the  Four 
Courts  Marshals^  for  the  performance  of  bis  duty  re- 
specting prisoners  now  confined   in  the  said   Four 
Courts  Marshalsea  shall  enure  for  securing  the  per- 
formance of  the  like  duty  respecting  the  prisoners  who 
shall  be  confined  in  the  same  prison  under  this  Act; 
and  all  rules,  orders,  and  enactments  now  in  force  re- 
specting the  prisoners  now  in  the  same  prison  .  .  . 
shall  be  taken  to  apply  in  jill  respects  to  all  the  pri- 
soners who  shall  be  confined  therein  under  this  Act." 
So  that  after  the  passing  of  this   Act,  e^ery  person 
^ho  was  lodged  in  gaol,  as  this  man  was,  by  writ  of 
^  ipias  ad  aatisfaciendumy  was,  to  all  intents  and  pur- 
poses, a  prisoner  of  the  Four  Courts  Marshalsea,  and 
all  enactments  as  to  prisoners  of  the  marshalsea  apply 
to  prisoners  qnder  the  new  Act.      That  refers  us  to 
the  question  were  there  any  enactments  to  be  consi- 
dered here  that  formerly  applied  to  the  Four  Courts 
Marshalsea,  and  to  the  old  Marshalsea  prisoners,  and 
therefore  to  these  new  ones?     I  find  the  Act  of  8th 
Anne,  c.  7,  which  is  entitled  '*  An  Act  ior  the  better 
prevoutiag  Escapes  out  of  the  Prison  of  the  Marshal- 
sea of  the  Four  Courts"     It  recites  that  ^'  whereas 
divers  persons  legally  committed  by  he;'  Majesty's  se- 
veral Courts  of  Record  at  Dublin  to  th^  custody  of 
the  marshal  of  the  Marshalsea  of  the  said  Court  upon 
actions  for  the  recovery  of  debt  or  damages,  or  for 
contempts  in  not  performing  orders  or  decrees  made 
in  her  Majesty^s  Court  of  Equity,  and  likewise  per- 
sons committed  in  execution  have  by  corrupt  and  ille- 
gal practices  obtained  liberty  to  escape  i^nd  go  i^t 
largo,"  it  enacts  that  if  any  sucb  person  shall  **  make 
any  escape  from  the  custody  of  the  marshal  of  the 
said  Courts  for  the  time  being,  or  from  the  prison  of 
the  said  marshalsea,  or  shall  go  at  large  at  any  time," 
it  shall  be  lawful  for  any  jqdgaof  the  Coor^  in  which 
the  action   under  which  the  party  was  imprisoned 
firose  to  give  a  warr^^ot  authorising  the  arrest*  of  the 
party  at  large,  and  that  it  shall  be  lawful  for  the  she- 
riff of  any  county  in  which  the  party  is  at  large,  to 
ftrrest  him  and  commit  him  to  gaol  under  that  war- 
r^nt.    Now>  tU^t  Act  first  of  ^\  seems  to  say  this, 


that  whether  an  escape  ia  voluntary  or  by  prison 
breach,  or  how  it  is,  no  person  may  have  an  escape, 
and  thei^fi>re  it  seems  to  bo  that  if  a  penon  goes  oat 
witbont  lawful  authority,  be  is  liable  to  this  war- 
rant and  may  be  lodged  in  gaol.     We  have  had 
a    good    deal  of   argument    as  to  escape,  but  I 
have  observed  that  no  case  Was  cited  in  whidi 
on  such  a  constructive  voluntary  escape  as  here, 
the  person  was  allowed  to  seek    a  remedy,  and 
the  Act  here  does  not  speak  of  a  person  who  escapes 
in  the  legal  sense  of  the  word,  bnt  a  person  who  has 
got  out  and  been  at  large — a  person  against  whom  a 
warrant  may  be  directed,  and  it  wonld  be  to  the  last 
degree  absurd  if  when  the  jndge  asked  the  sheriff 
w^re  was  his  prisoner,  he  was  to  say  he  wanted  a 
warrant  for  a  voluntary  escape,  and  take  him  out  of 
the  Marshalseai  and  take  him  to  Richmond  BrideweU. 
The  only  way  of  getting  out  of  that  is  to  hold  that 
the  Act  of  Paiiiament  only  oontemplated  actual  es- 
capes, and  gave  a  remedy  to  the  creditors;  it  speab 
merely  of  escape  and  going  at  lai;ge.      Therefore,  it 
appears  to  me  that  what  we  are  to  deal  with  now,  ia 
not  at  all  a  case  within  the  meaning  of  this.     This 
person  never  for  for  a  moment  was  at  large.    It  may 
be  there  was  a  voluntary  escape  in  one  sense  of  the 
word.     The  creditor  may  not  have  had  all  the  duress 
of  the  prisoner  whioh  he  was  entitled  to,  bnt  we  hare 
nothing  to  d6  with  that.     Now,  it  appears  to  me  that 
this  person  here  never  for  a  moment  being  at  large, 
has  never,  so  far  as  he  himself  is  concerned,  esoaped 
at  all.     He  has  not  for  a  moment  been  at  large,  a&d 
if  the  officer  of  the  Four  Courts  Mai*shalsea  has  done 
1  what  was  illegal,  he  may  seek  his  remedy  by  action, 
I  but  has  no  right  to  any  remedy  under  the  Habeas 
,  Corpus  Act,  which  only  speaks  of  persons  restrained 
I  of  liberty  to  which  they  were  entitled.     Assuming, 
therefore,  that  this  writ  oT  habeas  corpus  was  rightl/ 
granted,  this  person  haa  not  entitled  himself  to  an; 
discharge  by  this  Court;  he  was  always  in  the  actual 
and  legal  custody  of  the  marshal  of  the  Foor  Gonrts, 
and  if  he  complains  of  any  abuse  of  the  marshal,  he 
has  his  remedy  by  action.    Let  me  also,  before  parting 
with  this  case,  say  thafthia  was  not  a  case  in  which 
the  writ  of  habeas  corpus  shonkl  ever  have  been 
granted,  for  the  stat.  56  Geo,  B  specially  excepts  the 
Court  from  interfering  in  any  case  where  the  persoa 
wad  imprisoned  for  debt,  which  was  the  case  here,  for 
tho  writ  which  was  issued  from  the  Court  of  Exche- 
quer was  perfectly  regular,     If  there  was  any  irrega- 
larity,  the  Court  out  of  which  it  issued  could  redress 
it,  but  I  thipk  this  Court  should  not  have  issued  the 
writ  of  habeas  corpus,  and  at  all  events  that  the  pri- 
soner has  no  remedy  under  it 

FnzaKBALD,  B When  the  onler  for  the  W«m 

CQipus  was  made  in  this  case,  we  entertained  conai- 
durable  doubt  as  to  granting  it,  bnt  we  iwned  it  when 
pressed  to  do  so,  in  deference  to  what  took  P^fJ!^ 
the  Court  of  fixcheauer,  Th^t  Court  was  divided  m 
opinion,  and  we  could  not  say,  therefore,  that  it  was 
not  a  proper  case  to  issne  the  writ.  With  respe^^t  to 
the  order  of  the  Court  of  Bankruptcy  and  Insolvenc/, 
that  Court  exists  entirely  by  statute,  and  I  confess  my 
impression  would  be  that  there  was  no  legal  fonnU^- 
tion  for  that  order.  ^  The  present  Court  of  Bankrntjtc; 
does  not  possess  the  powers  of  the  oU  Coart,    TM 
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case  was,  thereforo,  argaed  on  that  basis,  and  it  was 
considered  that  if  this  gentlem^  was  in  the  lawfal 
cnstodj  of  the  sheriff,  th9ngb.  in  the  actual  custody  of 
the  marshal,  according  to  the  decision  in  Ex  parte 
Hi^gina^  there  was  no  escape  snch  as  to  prevent  the 
sheriff  from  confining  him  again,,  and  it  was  aligned 
principaiij  on  the  point  whether  he  was  or  not  in  the 
custody  of  the  sheri£  That  qoestion  tamed  on  the 
5  &  6  of  the  Queen,  and  we  were  referrred  to  Ex  parte 
Biggins.  For  twenty-three  years  since  the  passing 
of  the  Act  there  has  been  an  interpretation  put  on  it 
that  the  effect  of  the  Act  was  to  place  the  prisoner 
tn  the  actual  custody  of  the  marshal,  but  that  he  re* 
mained  in  the  lawful  custody  of  the  sheriff  also.  That 
has  been  acted  on  in  thb  way,  that  when  a  party  is 
in  custody,  a  detainer  goes  to  the  sherifil  It  was 
further  a4^  on  in  Page  v.  WilUama  (I  Ir.  G.  L. 
£.  527),  for  the  writ  of  habeas  corpus  in  that  case 
went  to  both  sheriff  and  marshal;  and  further,  the 
Court  of  Exchequer  in  this  case  has  determined  that 
the  principles  of  Ex  parte  Higgins  contained  the 
true  interpretation  of  the  5  &  6  Vict.  I  confess  that 
on  this  motion  I  am  not  inclined  to  overrule  what  has 
been  going  on  for  twenty-three  years.  On  this  mo- 
tion  there  is  no  appeal  from  our  decisiou.  We  would 
be  oyermling  the  decision  of  a  co-ordinate  Court,  and 
w»  woold  be  doing  that  on  a  motion  where  there  is 
no  poasibility  of  appeaL  I  am  not  inclined  to  do 
that,  and  therefore  I  think  we  should  not  discharge 
the  prisoner  on  motion,  but  leave  him  to  decide  the 
lawfulness  of  his  custody  by  his  action,  which  will 
give  him  an  ample  remedy.  If  I  were  now  called 
npon  to  express  an  opinion  on  Ex  parte  Higgins^  and 
the  interpretation  to  bo  put  npon  the  5  &  6  Vict.,  my 
opinion  would  be  that  I  could  not  follow  either  the 
rnlo  in  Ex  parte  Higgine  or  the  interpretation  of  the 
Act,  for  I  find  that  the  marshal  of  the  Four  Courts 
has  his  prison,  but  his  name  is  the  marshal  of  the 
Foot  Courts;  he  is  the  officer  to  receive  prisoners. 
We  find  m  this  Act,  one  abolishing  the  sheriff's  pri- 
aon*  that  it  directs  not  alone  the  transfer  of  the  pri- 
soners in  the  custody  of  the  sheriff,  but  it  further  di- 
rects that  prisoners  of  this  Court  shall  be  placed  m 
that  gaol  to  be  in  the  custody  of  the  marshal.  The 
inclination  of  my  opinion,  if  I  were  to  express  it,  would 
be»  that  when  phused  m  the  prison  of  thi^  Court,  they 
frere  taken  out  of  the  hand  of  the  sheriff;  that  he 
had  performed  his  duty,  and.that  they  were  from  that 
moment  in  the  costody  of  the  Court  itself,  and  a  sim- 
ple interpretation  of  that  kind  would  free  us  from  all 
the  difficulties  which  would  flow  from  the  notion  that 
he  is  in  the  actual  custody  of  one  man,  and  the  legal 
custody  of  another.  1  think,  however,  that  is  a 
qaestion  which  should  be  determined  in  some  pro- 
ceeding where  there  is  an  appeal*  It  is  to  be  regret- 
ted that  so  many  matters  which  should  have  been 
brooght  before  us  were  not  brought  before  us.  There 
is  the  important  topic  for  which  we  me  indt^bted  to 
oar  hrocber  Hayes,  the  statute  of  the  8th  Anne,  which 
has  a  most  important  bearing  on  the  proposition  which 
I  pat  to  Mr.  O'Loghlen  when  he  moved  for  the  writ, 
if  he  had  any  authority  shewing  that  on  a  constrnc- 
tiwe  escape  the  Court  had,  on  the  application  of  the 
prisoner,  granted  a  writ  of  habeas  corpus  to  the  de- 
trimeat  of  the  e^tecution  creditor,  the  result  bemg  that 


the  creditor  was  left  to  his  action  against  the  manhaL 
How  much  more  strongly  does  that  afiect  the  case, 
when  we  come  to  look  at  the  statute  of  Anne,  which 
with  reference  to  this  prison  enacts  that  there  shall  be 
no  escape,  because  a  party  does  not,  by  escaping,  re- 
lieve himself  from  custody,  and  any  person  may  come 
and  ask  for  a  warrant  against  him.  That  affords  an 
answer  to  Mr.  Jellett's  argument  that  upon  the  con- 
struction which  we  give  to  the  Act  there  could  no 
longer  be  an  escape.  I  think  that-  statute  is  an  an- 
swer to.  that.  As  longaa  we  are  to  have  arrest  for  debt, 
the  law  ought  to  be  as  the  Chief  Justice  has  suted  it, 
that  there  is  an  obligation  on  the  prisoner  to  remain 
in  prison  till  payment  of  the  debt  or  discharge  by  due 
course  of  law.  Without  expressing  any  opinion  on 
Ex  parte  Higgins^  I  think  we  ought  not,  on  motion 
in  the  present  case,  to  reverse  what  has  been  done  by 
the  Court  of  Exchequer,  and  we  therefore  mnst  remand 
the  prisoner  to  custody. 

An  application  was  made  that  the  marshal  should 
have  his  costs  of  appearing  on  the  motion,  but  the 
Court  held  that  they  had  no  jurisdiction  to  give  costs 
in  cases  of  habeas  corpus. 


Court  of  Common  ^Uas. 

[Bipoctedby  J.  FUkUbbntton,  Eiq.,  BarrialaMit.LiwJ 

ToMUNSON  i;.  Hewitt.— yt«ns  14,  1865. 

Principal  and  agent — Privity  of  contract 

In  an  action  brought  to  recover  an  amount  due  by 
defendant  to  the  plaint\(f  Jor  commission^  factorage^ 
and  agency  business^  it  was  proved  that  at  a  meet* 
ing  ofmaders  of  vessels  in  the  Whitehaven  coal 
trade  held  in  Dublin  in  1868,  certain  rules  were 
agreed  to^  and  amongst  them  the  following — that  an 
agent  should  be  appointed  for  the  Dublin  and 
Kingstown  markets^  to  be  named  by  the  masters  and 
approved  ojbythe  owners;  that  the  agency  should  be 
under  the  control  of  a  Whitehaven  committee  of 
seven  managing  owners;  and  that  the  agent  should 
receive  one  penny  per  ton^  register  tonnage^  from 
each  vessel  per  voyage.  These  rules  were  forwarded 
to  Whitehavenj  and  a  memorandum  recommending 
the  plaintiff  as  a  fit  person  to  be  appointed  agent 
was  there  signed  by  a  considerable  number  of 
owners.  The  defendant^  who  was  part  owner  of 
certain  vessels  in  the  trade,  for  the  tonnage  of 
which,  since  April,  I860,  he  was  sued  in  this  ac* 
Hon,  attended  the  meeting  in  Dublin  and  signed 
the  memorandum  in  Whit^ehaven.  The  plaintiff 
deposed  that  at  a  subsequent  meeting  in  Whitehaven^ 
at  which  he  alleged  the  defendant  was  also  present, 
he  was  appointed  agent.  The  judge,  unth  the  con^ 
sent  of  both  parties,  left  to  the  jury  certain  ques- 
tions, to  which  they  tetumed  for  answer  that  in 
1858  the  plaintiff  was  employed  as  agent  with  the 
defendant's  sanction,  in  pursuance  of  the  resohi" 
tions;  that  the  committee  were  still  in  existence  and 
had  not  discontinued  tfie  plaintiffs  services;  and 
that  early  in  1860,  previously  to  the  arrival  of  any 
of  the  vessels^  the  subject  of  the  action^  the  defen- 
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dant  repudiated  the  plaintiff.  The  judge  directed 
a  verdict  for  the  defendant  Upon  motion  to  turn 
this  verdict  into  a  verdict  Jor  the  plaifUiff^  Held, 
either  Viat  there  was  no  contract  entitling  the  plain- 
tijf  to  sue  the  defendant,  or  that  d  was  terminated 
when  the  defendant  gave  the  plaintiff  noUce. 

This  was  an  action  broaght  to  recover  X30  Ms.  8d. 
due  bj  the  defendant  to  the  plaintiff  for  eommiasion, 
factorage,  and  reward  for  agency  business  done  bj 
the  plaintiff  for  the  defendant  at  his  request.     The 
summons  and.  plaint  also  contained  a  count  for  work 
and  labour,  and  a  count  for  money  found  to  be  due 
on  an  account  stated.     The  defendant's  first  defence 
denied   that  any  commission,  factorage,  or  agency 
business  was  done  by  the  plaintiff  as  in  the  first  count 
alleged;  and  the  second  and  third  defences  traversed 
the  second  and  third  counts  respectively.    The  Issues 
were  in  the  terms  of  the  defences.    It  appeared  at 
the  trial  before  Monahan,  C.  J.  at  the  Hilary  after- 
sittings,  that  in   1858  the  Whitehaven-  coal-trade 
being  in  a  depressed  condition,  a  meeting  of  the  mas- 
ters of  vessels  and  others  interested  in  the  trade  was 
held  in  Dublin,  at  which  certain  rules  and  regulations 
were  agreed  to,  and  amongst  them  one  that  an  agent 
be  appointed  for  the  Dublin  and  Kingstown  markets, 
to  be  named  by  the  masters  and  approved  of  by  the 
owners  at  a  general  meeting;  and  another,  that  the 
agency  should  be  under  the  control  of  a  Whitehaven 
committee  consisting  of  seven   managing  owners; 
and  another,  that  the  agent  was  to  receive  one  penny 
per  ton,  register  tonnage,  from  each  vessel  per  voyage. 
The  defendant  attended  this  meeting.     The  rules 
were  subsequently  forwarded  to  Whitehaven;  and  a 
memorandum  recommending  the  plaintiff  as  a  proper 
person  to  be  appointed  agent  was  there  signed  by  a 
veiy  considerable  number  of  owners  and  masters  of 
vessels,  and  amongst  them  the  defendant,  who  in  this 
action  was  sued  for  commission  at  the  rate  of  one 
penny  per  ton  of  coal  due  by  the  "Jane,"  the  *«  Tra- 
veller,'' and  the  "William,"  of  which  he  was  the 
part  owner  and  ship's  husband.  The  plaintiff  deposed 
that  at  a  subsequent  meeting  in  Whitehaven  at  which 
the  defendant  was  also  present^  he  was  unanimously 
appointed  agent.    The  defendant's  case  was— that 
from  1858  to  1860  he  employed  the  plaintiff  as  bis 
agent  and  regularly  paid  him  the  penny  per  ton ;  that 
in  April,  1860,  he  informed  the  plaintiff  he  would 
not  further  require  his  services,  and  since  then  had 
bad  no  communication  with  him,  that  the  commit- 
tee appointed  in  1 858  had  long  since  ceased  to  exist 
as  such,  and  that  defendant  had  not  heard  of  them  for 
several  years.     At  the  close  of  the  case  on  both  sides 
the  Chief  Justice,  with  the  consent  of  both  parties, 
left  to  the  jury  two  questions,  to  which  they  returned 
the  following  answers:—!.  That  in  the  year  1858 
the  plaintiff  was  employed  as  agent  with  the  defen- 
dant's  sanction  and  in  pursuance  of  the  general  resolu- 
tions, and  that  the  committee  then  appointed  are  still  in 
existence  and  have  not  discontinued  the  plaintiff's 
services,  who  has  acted  as  such  agent  up  to  the  pre- 
sent time.     2.  That  early  in  1860,  previously  to  the 
arrival  of  either  of  the  vessels,  the  subject  of  the  pre- 
sent action,  the  defendant  repudiated  the  plaintiff  and 
bis  eervices,  of  which  at  the  time  the  plaintiff  had 


notice,  and  has  not  since  in  any  way  recognized  him 
or  his  servicea.  Upon  these  findings  the  Chief  Job. 
tice  directed  a  verdict  for  the  defendant,  reserving 
liberty  to  the  plaintiff  to  have  the  verdict  entered  for 
him  for  the  one  penny  per  ton  for  the  ^  Jane,"  of 
which  the  defendant  was  owner  when  the  resolations 
of  1658  were  entered  into,  or  for  all  three  vessels, 
should  the  Court  be  of  opinion  that  he  was  so  entitled. 
A  conditional  order  was  accordingly  obtained,  against 
which 

Morris,  Q.C.  (with  him  Down,  Q.G.  and  S«edi\ 
showed  cause. — The  plaintiff  has  not  proved  that  he 
ever  did  anything  for  the  defendant  after  being  caa- 
tioned  beyond  the  benefit  which  he  alleges  the  defen- 
dant derived  from  his  general  exertions,  such  as  look- 
ing after  the  Whitehaven  coal  and  seeing  that  it  did 
not  get  a  bad  name  on  account  of  spurious  coal 

Semple  and  Macdonogh,  Q.C,  contnu — ^There  is 
no  disputed  fact  in  the  case.  The  question  is,  if  the 
defendant  had  a  right  to  discontinue  the  plamtiff. 
The  first  count  is  for  agency  fees,  not  for  work  and 
labour.  The  question  is  not  whether  work  was  done 
for  an  individual,  but  who  was  the  principal?  The 
committee  at  Whitehaven  alone  had  the  power  to  dis- 
miss the  plaintiff.  He  was  not  appointed  by  the  de- 
fendant This  is  not  an  interminable  contract,  for 
the  defendant  might  have  gone  to  the  others  and  sig* 
nified  his  withdrawal.  The  agreement  was  a  tripar- 
tite transaction  between  the  defendant,  the  plaintiff, 
and  the  ship-owners.  No  one  owner  could  repodiateit 
without  separating  himself  from  the  others.  If  a 
committee  of  a  club  appoint  a  servant,  no  one  member 
of  that  committee  can  dismiss  him.  [O'^To^on,  J.— 
Suppose  the  defendant  ceased  to  have  a  vessel.] 
Then  he  wonld  be  no  longer  liable.  [CArtsfuin,  J.— 
If  by  dissociating  himself  from  the  body  he  wnold  have 
put  an  end  to  his  liability,  then  the  action  should  be 
against  the  committee  on  a  special  contract,  and  the/ 
might  reimburse  themselves  over  against  the  member 
who  had  departed  from  the  regulations.  ]  By  the  23rd 
rule  the  agent  is  to  receive  for  his  services  one  penn/ 
per  ton,  register  tonnage,  from  each  vessel  per  voyage. 
IChnstian,  J. — Does  that  bring  the  agent  into  pri- 
vity of  contract  with  every  member?]  It  does  as  to 
remuneration  with  that  owner  wh9  brings  his  vessel 
in.  The  money  was  never  to  be  paid  by  them. 
IChristian,  J. — Suppose  a  servant  of  a  club  appointed, 
his  wages  to  be  paid  out  of  a  subscription  by  the 
members,  would  that  entitle  him  to  bring  an  action 
against  each  member  for  his  salaiy?]  It  wonld. 
lAfonahan,  C.J. — It  occurs  to  me  that  if  the  plaintiff 
bo  the  servant  of  the  defendant  he  could  recover  for 
work  and  labour,  but  the  defendant  could  dismiss 
him;  but  if  he  be  the  servant  of  the  committee,  then 
the  privity  of  contract  is  between  the  plaintiff  and 
them.] 

Dowse,  Q.C.  in  reply— The  plmntiff  must  satisfy 
the  court  what  the  contract  was  which  thedefendanten- 
tered  into  with  him.  It  is  said  this  action  is  not  broaght 
for  work  and  labour,  but  for  commission;  but  that  is 
only  another  name  for  work  and  labour.  Our  defence 
is,  that  the  plaintiff  never  did  any  work  at  all,  and 
that  we  never  employed  him  whether  he  did  it  or 
not.  The  memorandum  signed  by  the  owners  is  a 
recommendation.    The  documents  would  in  them- 
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lelTes  eoBstitnte  do  oootract  between  the  plaintifF 
and  the  defendant,  bat  an  implied  contract,  that  if  the 
defendant  ayailed  himaelf  of  the  plaintiff's  semces 
be  was  to  pay  him  for  them.  The  defendant  Bays  to 
the  plaintiff,  I  will  have  nothing  more  to  do  with  yon. 
The  plaintiff  is  either  onr  agent  or  the  agent  of  the 
committee.  If  he  is  oar  agent  we  can  dismiu  him ;  if 
he  ie  the  agent  of  the  committee,  in  what  better  way 
can  we  tell  the  committee  than  by  telling  the  agent  of 
the  committee?  It  is  said  the  defendant  might  give 
notice  of  leaving.  He  was  not  a  member  of  the  com- 
mittee. It  is  said  that  until  the  committee  dismiss 
the  plaintiff  the  defendant  is  not  free.  There  is  no 
evidence  that  we  ever  entered  into  sach  a  contract  as 
that.  If  we  did,  a  serious  qne^tion  will  arise  if  that 
is  not  what  should  have  been  declared  on.  Conld 
the  plaintiff  get  rid  of  the  contract?  Gould  he  refuse 
to  have  anything  farther  with  the  defendant?  If  he 
conld,  the  contract  would  be  tripai^te  in  one  case  and 
unilateral  in  another. 

MoKAHAN,  CJ. — This  case  has  occupied  a  good  deal 
of  time.  We  have  given  it  as  much  consideration 
IS  possible,  and  if  we  thought  that  an>  further  consi- 
deration would  induce  ns  to  alter  our  opinion  we 
wonld  allow  it  to  stand  for  judgment,  but  we  concur 
in  thinking  ttie  plaintiff  fails.  His  case  is  this:  a 
permanent  irrevocable  contract  has  been  entered  into 
between  himself  and  this  committee  and  Hewitt, 
which,  so  far  as  Hewitt  is  concerned,  he  is  to  be 
unable  to  get  rid  of.  We  do  not  think  that  is  the  fair 
coDstrnction,  that  the  defendant  is  to  be  liable,  so  long 
as  the  others  choose,  to  continue  this  man  to  do  what 
waa  rather  business  for  the  public  or  for  a  great  many 
whom  this  committee  represented.  We  do  not  think 
it  possible  to  import  such  permanency,  and  that 
the  persons  who  so  employ  the  plaintiff  are  not  to 
have  the  power  to  discontinue  him.  Unless  we 
adopted  Mr.  Macdonogh's  argument,  that  so  long  as 
vessels  traded  between  Whitehaven  and  Dublin  they 
were  bound  to  pay  a  penny  per  ton,  we  think  either 
that  there  was  no  contract,  or  that  it  was  termiuated 
so  far  as  it  conld  be  by  this  man  giving  the  plaintiff 
notice. 

Mule  discharged. 


[C3CRAM  Kbooh,  Christian,  and  O'Haoan,  J.J.] 

Latoctche  v.  Pennihcc  and  Sloaixz.^ June  23,  24. 

Ejectment^  Tratufer  of  possession-^Statute  of  Litni- 
taijons-^Acts  of  ownership. 

The  plaintiff  in  an  ejectment  claimed  the  premises  in 
dispute  under  a  conveyance  of  2(Hh  May,  1861, 
from  one  W.  G.  and  a  lease  subsequently  made  by 
himself  the  lives  in  which  had  expired.  The  case 
maae  by  the  defendant  at  the  trial  was,  thai  in 
183  J  possession  of  the  same  premises  by  sod  and 
twig  was  given  to  her  father  by,  W.  Q.  on  the  oc- 
^on  o/Aw  marriage  with  the  daughter  of  the  said 
W.  G,  It  did  not  appear  that  in  1831  FT  0 
had  any  greater  interest  in  the  premises  than  a  te- 
nancy at  wUL  Evidence  of  the  continuance  in 
pos9esnon  by  W.  G,  and  of  possession  by  the  fa  ^ 


ther  of  the  defendant  and  his  family  having  been 
given  on  both  sides  respectively,  the  judge  put  to 
the  jury  thejollowing  question — Did  W,  G.  trans- 
fer to  J.  S.  the  actual  possession  of  the  premises^ 
and  did  J.  S.  retain  such  possession?  and  the  jury 
answering  the  question  in  the  affirmative^  he  di- 
rected  a  verdict  Jor  the  defendant.  Held,  that  this 
was  a  misdirection, 

A  defendant  in  ejectment  who  does  not  at  the  trial  set 
up  a  title  wider  the  Statute  of  Limitations^  cannot 
rely  on  the  Statute  upon  the  argument  of  a  new 
tnal  motion* 

A  policy  oj  insurance  against  fre  effected  by  one  oj 
the  parties  in  an  ejectment  is  not  admissible  in  evi- 
dence to  show  an  act  of  ownership  over  the  premises 
in  dispute. 

This  was  an  ejectment  on  the  title  brought  to  recover 
part  of  the  lands  of  Eindlestown,  formerly  called  Ho- 
sey's  Garden.  No  defence  was  taken  by  Pennick,  but 
defence  was  taken  by  the  defendant.  Miss  Sloane. 
The  action  was  tried  before  Mr.  Justice  Fitzgerald  at 
the  Wicklow  Spring  Assizes.  The  plaintiff  claimed 
under  a  deed  of  conveyance  of  the  20th  of  May,  1861, 
executed  to  himself  by  William  Goode  and  others 
for  valuable  consideration,  which  was  given  in  evi- 
dence, and  also  a  lease  of  the  2 1st  May,  1861,  from 
the  plaintiff  to  the  defendant  Penuick  for  the  lives  of 
William  Goode  and  his  wife,  and  the  life  of  the  sur- 
vivor, upon  which  a  memorandum  was  endorsed  that 
the  lease  was  in  trust  for  Goode  and  his  wife.  The 
premises  in  question  were  known  as  Goodesbrook,  and 
the  plaintiff  alleged  that  they  were  included  in  the 
conveyance  of  the  20th  May,  1861.  It  was  proved 
that  William  Goode  died  in  1862,  and  that  h:s  wife 
died  on  the  1st  September,  1864.  The  following 
evidence  was  given  for  the  plaintiff.  Charles  Doyle 
deposed  that  he  knew  William  Goode ;  that  he  went  to 
Goodesbrooke  27  years  ago;  that  there  was  then  but 
a  small  house  and  cabin  there  belonging  to  a  person 
named  Hosey;  that  Goode  built  a  dwelling-house 
there  about  27  years  since,  and  lived  there  until  his 
death,  and  his  widow  lived  there  until  her  death,  and 
that  Sloaiie  (the  son-in-law  of  Goode  and  father  of 
the  defendant)  never  lived  there  save  as  a  visitor. 
John  Grundy,  who  was  a  mason,  deposed  that  he 
knew  Goode  for  40  years,  that  he  recollected  when  he 
got  the  whole  farm.  Goode<ibrook  then  consisted  of 
Hosey's  farm  and  cabin ;  that  it  was  from  40  to  60 
years  since  Goode  got  possession;  that  deponent's 
father,  who  was  a  mason,  worked  for  Goode  at  the 
pi'emises,  as  did  ali*o  deponent,  and  that  be  was  paid 
by  Goode.  On  cross  examination  he  stated  that 
Goode  had  more  than  Goodesbrooke,  that  he  had  dif- 
ferent takes;  that  lie  got  Goodesbrook  first,  and  the 
29  acres  the  last;  that  some  of  the  place,  t.e.,  the 
barn,  was  built  before  Sloaue's  marriage;  that  it  was 
after  Sloane^s  marriage  deponent  woiked  and  was  paid 
by  Goode.  Klleu  Neale,  a  nurse- tender,  deposed  that 
she  attended  Mrs.  Goode,  and  also  Miss  ^arah  Goode, 
at  Goodesbrook;  that  Mrs.  Sloane,  the  grand-daughter 
of  Mrs.  Goode,  came  there  three  times  and  stayed; 
that  about  three  weeks  before  Mrs.  Goode  died,  Mi.>s 
Goode  and  deponent  went  away;  that  Miss  Sloane 
had  not  come  to  live  there  permanently  before  depo« 
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nent  left;  that  two  days  after  deponent  left,  she  re- 
turned to  Bee  Mrs.  Goode,  and  fonnd  Miss  Sloane 
there,  but  not  apparently  living  there ;  that  about  a 
week  after,  deponent  came  again,  and  Miss  Sloane 
was  then  staying  in  the  house. 

The  defendant's  case  was,  that  Goode  originally  took 
under  a  lease  of  April,  1 822,  from  a  person  named  Bnnn 
2i^a.  Or.  24p,,  which  did  not  include  Hosey's  garden 
now  known  as  Goodesbrook;  that  Goode  afterwards 
got  possession  of  Hosey's  garden ;  that  he  afterwards 
gave  it  over  to  Sloane,  the  defendant's  father,  at  the 
time  of  his  marriage,  and  that  the  latter  retained  that 
possession,  and  in  fact  built  Goodesbrook,  and  that 
Goode  had  nothing  in  the  plot  in  question  to  convey 
to  plaintiff. 

James  Sloane,  the  father  of  the  defendant,  deposed 
that  he  got  actual  possession  on  his  marriage  from 
W.  Goode  of  the  lands  the  subject  of  this  action ; 
that  the  present  dwelling-house  called  Goodesbrook  was 
built  after  deponent  got  possession;  that  it  was  built 
in  1836  or  1836,  and  finished  about  1841;  that  it 
was  built  with  deponent^s  money,  and  that  he  sent 
from  his  own  place  the  chimney-pieces,  grates,  &c ; 
that  deponent  effected  a  policy  of  insurance  against 
fire  in  1843;  that  it  was  long  after  deponent^s  mar- 
riage that  the  place  was  named  Goodesbrook;  that 
after  the  death  of  deponent's  wife  his  children  and 
their  aunt  who  took  charge  of  them  for  him  occupied 
Goodesbrook;  that  deponent  continued  to  do  so  from 
1842  to  1849;  that  he  went  out  on  Saturday  nights, 
and  supplied  the  house  with  everything;  that  in  1861 
deponent  insisted  that  the  lands  should  be  let,  and 
Goode  wrote  to  him  this  letter  dated  1st  August, 
which  was  to  the  following  effect — "  As  it  would  ap- 
pear that  Granny's  fostering  care  is  no  longer  wanting, 
by  your  giving  me  verbal  notice  to  give  up,  so  that 
tde  ground  should  be  let,  the  present  is  to  request 
you  will  explicitly  let  me  know  your  intention  that  I 
may  provide  some  place  to  fall  back  on,  and  not  to  be 
left  without  a  home."  Deponent  further  proved 
that  he  took  no  notice  and  that  Goode  remained  there; 
that  about  1843  the  new  avenue  to  the  house  was 
commenced,  and  made  at  deponent's  expense;  that 
deponent  paid  no  rent  for  the  premises  the  subject  of 
the  ejectment,  unless  they  formed  portion  of  the  29 
acres  in  the  settlement,  and  that  deponent  never  gave 
up  to  anyone  the  possession  of  Goodesbrook  which 
he  got  in  1831.  On  cross-examination  this  witness 
stated  that  Goode  conveyed  nothing  to  him  but  by  the 
settlement,  and  he  claimed  only  what  was  in  that  set- 
tlement ;  that  he  got  possession  of  what  was  conveyed 
by  it ;  that  there  was  a  sale  in  the  Incumbered  Estates 
Court  to  pay  incumbrances  recited  In  the  settlement, 
and  that  he  endeavoured  to  get  Goodesbrook  sold  by 
the  Court  as  included  in  the  settlement;  that  Goode 
resisted  this,  and  the  order  of  the  29th  of  February, 
1866,  was  made  making  *'  no  rule  "  on  the  application ; 
that  Goode  and  his  wife  lived  at  Goodesbrook  to  the 
period  of  their  respective  deaths;  that  he  claimed 
Goodesbrook  as  part  of  the  29  acres,  and  as  demised  un- 
der the  lease  of  the  29  acres;  that  he  was  informed  and 
thought  it  was  so,  and  that  he  paid  rent  for  it  as  such ; 
thai  the  rentof  the 29  acres  was  £94  iOs.  late  currency, 
that  he  did  not  pay  rent  for  Goodesbrook  unless  it 
wi^  included  ia  the  £91  10s.;  that  the  dispute  he 


had  with  Mr.  Goode  in  1851  was  about  the  manage- 
ment  of  the  lands;  that  Goode  lived  on  the  farm  at 
the  time,  that  is,  at  Goodesbrook,  and  deponent  con- 
sidered it  to  be  part  of  the  farm.  Deponent  farther 
stated  that  he  did  not  go  to  the  place  from  1831 
until  after  Mrs.  Goode's  death;  that  his  daughter 
went  out  to  attend  her  daring  her  illness,  and  re- 
mained there  after  her  death;  that  Goode  and  bis 
wife  had  no  other  honse  to  live  in;  that  when  depo- 
nent's family  lived  at  Goodesbrook,  Goode  and  bis 
wife  also  lived  there;  that  she  took  care  of  depeneoi*s 
children,  and  deponent  went  out  on  Saturday  nights, 
and  paid  for  the  whole  ot  the  necessaries  of  the  hoose- 
hold:  that  Goode  bad  furniture  in  the  house;  that 
deponent  had  one  servant  there,  and  Goode  aaother, 
whom  he  paid;  that  deponent  brought  down  provi- 
sions for  the  whole  household,  and  pud  all  the  ex- 
penses; that  in  the  summer  of  1860  deponent's  fa- 
mily went  there  again,  but  never  after  that;  that  they 
went  there  every  summer  daring  the  life  of  depo- 
nent's wife,  bat  not  as  vbitors ;  that  deponeat  went 
not  as  a  visitor,  but  as  a  person  going  to  bis  owq 
boose;  that  Goode  never  alleged  that  deponent  waa 
there  as  a  visitor,  and  on  the  contrary  said  he  had 
not  as  much  land  as  be  could  put  his  two  feet  oo. 
On  re-examination  deponent  stated  that  Goode  told 
him  be  claimed  Goodesbrook  as  a  "mending*'  or 
make  up  for  the  rocky  land  included  in  the  29  seres. 
On  cross  examination  deponent  stated  that  he  paid  all 
the  costs  of  building  Goodesbrook  House,  altogether 
about  £400;  that  after  his  marriage  Goode  took  him 
to  the  gate-house  which  leads  np  to  Goodesbrook, 
and  gave  h!m  posession  of  all  by  cutting  a  twig,  &c; 
that  be  gave  him  actual  possession  of  all,  iDcloding 
the  premises  the  subject  of  this  action ;  that  when 
deponent  left  in  1860  there  was  a  receiver  over  the 
lands  in  respect  of  prior  incumbrances,  but  not  over 
Goodesbrook;  that  deponent  vas  a  bankrupt,  aw) 
that  in  two  or  three  days  after  old  Mrs.  Goode's 
death,  he  went  to  the  place  and  found  his  daughter 
there.  W.  J.  Goode,  the  nephew  of  W.  Goode,  de- 
posed that  on  the  marriage  of  Mr.  Sloane,  he  heard 
Goode  say  that  the  whole  of  his  property  save  Ws 
personal  property  went  to  Sloane;  that  after  the  dis- 
agreement of  1861  he  told  deponent  that  if  be  got 
his  live  and  dead  stock  he  would  retire  from  the  place, 
and  that  that  statement  referred  to  all  the  landa.  Od 
cross- examination  this  witness  stated  that  be  assisted 
in  the 'survey  of  the  lands  before  W.  Goode  got  the 
lease  of  1822;  that  it  was  originally  intended  to  in- 
clude Hosey's  Garden  in  the  lease,  but  it  was  then  in 
possession  of  Hosey,  and  was  omitted ;  that  the  lease 
of  1822  included  about  two  acres  of  stony  gnwo, 
for  which  W.  Goode  was  charged  rent;  that  this  was 
a  mistake,  and  that  W.  Goode  objected  to  it,  and  also 
objected  to  the  expenses  of  making  out  new  leases, 
and  it  was  fiually  arranged  that  Bnnn  was  to  give 
bim  a  writing  of  Hosey's  Garden  as  amends  for  the 
two  acres  of  stony  ground,  for  which  he  was  to  pay 
the  high  rent  by  the  lease;  that  there  was  a  writing 
which  was  witnessed,  and  deponent  copied  it,  wd 
W.  Goode  came  to  terms  with  Hosey. 

W.  G.  Sloane,  the  brother  of  the  defendant,  de- 
posed that  he  frequently  beard  W.  Goode  ^7^^/^ 
there  only  as  the  ageut  of  Sloane;  that  he  did  not 
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own  the  land  or  anytbing  connected  with  it,  and  that 
Sloane  supplied  money  every  Saturday  night  to  pay 
aU  the  laboarera  about  the  place  inclading  those  who 
worked  at  Goodesbrook.     At  the  close  of  the  defen- 
dant's case  the  pluntiff  offered  in  evidence  the  lease 
of  1822,  bnt  it  was  admitted  that  the  premises  the 
subject  of  the  action  were  not  inclnded  in  it.     The 
phLttUfs  eoansel  called  npon  the  jndge  to  direct  a 
Terdict  for  the  plaintiff,  which  he  declined  to  do. 
Before  giving  any  direction  to  the  jnry,  he  submitted 
the  following  qaeation  to  them,  viz — Did  the  late 
Mr.  William  Goode  transfer  to  James  Sloane  the  ac- 
tnal  possession  of  the  premises  now  known  as  Goodes- 
brook, and  did  Mr.  Sloane  retain  such  possession  ?  The 
jury  answered  m  the  affirmative,  and  the  judge,  consider- 
ing that  (Mk  the  evidence  Goode  had  acquired  no  legal 
right  to  the  premises  save  possession,  was  of  opinion  that 
as  he  had  in  1831  transferred  that  possession  to  Sloane, 
who  iirom  that  time  had  retained  it,  be  had  nothing 
in  Goodesbrook  to  convey  to  the  plaintiff,  and  that  the 
plaintiff  was  not  entitled  to  recover,  and  he  accord- 
ingly directed  a  verdict  for  the  defendant.     The  jndge 
in  his  report  stated  that  he  was  not  dissatisfied  with 
the  finding  of  the  jury.     The  plaintiff  obtained  a  con- 
ifitional  order  for  a  new  trial  on  the  ground  of  misdi- 
rection, and  the  improper  reception  of  evidence,  and 
on  the  further  ground  of  the  verdict  being  against  the 
wdght  of  evidence  if  the  finding  of  the  JU17  shoald 
be  relied  on  as  establishing  title  under  the  Statute  of 
limitatmns,  agdnst  which 

Heg/^MUy  Q.O.,  (with  him  Devttt)  showed  cause. — 
There  was  no  evidence  of  more  than  a  mere  estate  at 
will  in  Goode  prior  to  1831,  in  which  year  Gooile, 
having  a  bare  possession  by  sod  and  twig  transferred 
that  possession  to  Sloane.     The  policy  of  insurance 
which  we  pat  in  evidence  proved  an  act  of  ownership. 
The  deed  conveying  to  the  plaintiff  does  not  recite  the 
title  of  W.  Goode,  and  that  is  evidence  that  the  par- 
ties knew  at  the  time  that  Goode  had  no  title.  Where 
the  Jndge  is  not  dissatisfied  with  the  verdict,  the 
Coort  will  not  set  it  aside.   In  Irwin  v.  CaUwell  (12 
Ir.  O.  L.  R.  147),  Fitzgerald,  B.  says,  ««  The  practice 
in  Ei^land,  where  there  is  a  conflict  of  evidence,  and 
the  jndge  reports  that  he  is  not  dissatisfied,  is  not  to 
distnrb  the  verdict.    It  strikes  me  that  it  would  be 
yery  desirable  that  the  same  practice  should  prevail 
in  this  eonntry,  and  that  the  exceptions  to  the  rule 
sboold  be  of  rare  occurrence,''  and  Lefroy,  C.J„  con- 
cors  m  that.     In  ffayeav.  Dexter  (13  Ir.  C.  L.  R., 
22),  and  other  cases  that  has  been  acted  on.     It  is 
now  dear  that  there  b  nothing  lu  the  new  Landlord 
and  Tenant  Act  to  prevent  the  plaintiff  from  bringing 
a  new  ejectment.     Coming  to  the  other  question,  I 
wiU  therefore  ascume  that  the  finding  of  the  jni7  was 
right,  and  that  possession  was  transferred  to  us  in 
1831,  and  has  been  retained  since.     **  A  tenant  at 
*ill  has  nothing  that  can  be  granted  by  him  to  a 
third  person.»'^Cmise's  Dig.,  vol.  I^  p.  244.   "  Any 
•ct  of  ownership  exercised  by  the  landlord  which  is 
iaconsistent  with  the  nature  of  the  estate,  will  also 
opertte  as  a  determination  of  it.''— Id.  p.  24^.  [Chtne- 
fm,  J. — Sloane  got  possession  from  Goode.      If 
Goode  bad  re-demanded  the  possession,  could  Sloane 
have  set  np  this  jus  terttif]     Andrews  v.  Hailes  (2 
El.  &  BL  349).     ^Christian,  J.-.That  case  went 


upon  the  presumption  that  the  encroachment  was  part 
of  the  demise — here  the  two  acres  wore  granted  sob* 
sequently.]  When  possession  was  given  by  sod  and 
twig,  Sloane  became  at  all  events  tenant  at  will. 
Andrews  v.  Hailes  is  followed  in  Doe  v.  Tidbury  (14 
0.  B.  304).  Goode  had  no  estate  in  1861.  If  he 
had  been  in  exclusive  possession  prior  to  1861,  he 
might  have  had  a  title  under  the  Statute  of  Limita- 
tions, but  no  question  on  that  was  asked  to  be  left  to 
thejui7.  One  tenant  at  will  transfers  to  another 
tenant  at  will.  If  the  evidence  were  that  Goode  was 
in  possession  in  1831,  and  that  not  accounted  for,  be 
must  then  have  been  taken  to  have  been  seised  in  fee; 
he  could  not  transfer  under  the  Statute  of  Frauds 
without  a  writing,  and  therefore  as  there  was  none, 
he  could  afterwards  have  come  npon  Sloane.  Under 
the  circumstances  of  Goode's  title,  it  was  the  same 
as  if  Goode  had  conveyed  the  fee-simple.  Though 
the  Statute  of  Limitations  was  not  mentioned  to  the 
jury  in  terms,  yet  the  very  question  that  would  arise 
upon  It  was  put.  A  third  view  of  the  case  is  this. 
A  tenant  at  will,  if  he  parts  with  the  possession,  is 
Jelo  de  se,  and  so  Goode  had  no  title  on  which  the 
premises  could  be  recovered  in  the  ejectment.  We 
might  rely  on  the  conveyance  were  it  not  that  the 
deed  cannot  under  the  word  ^*  appurtenances "  in- 
clude land. 

J,  E.  Walsh,  Q.O.  Harris,  Q.C.  and  Harris,  in  sup- 
port of  the  rule.— ^The  ruling  made  in  this  case  is  not 
short  of  a  repeal  of  the  Statute  of  Frauds.  1 .  There  waa 
no  ground  for  leaving  the  question  of  possession  to  the 
jury.  2.  Even  if  there  was  possession,  against  a 
purchaser  it  was  simply  valueless.  Although  there  is 
no  recital,  there  are  stringent  covenants  as  to  Goode's 
title  in  the  deed  of  1861.  In  the  case  of  a  person 
who  shows  no  title  except  by  seisin  of  sod  and  twig, 
the  plaintiff  having  got  his  deed  from  a  person  in 
possession,  whether  joint  or  not,  any  part  posses- 
sion is  simply  void — Statute  of  Frauds,  sec  1.  The 
utmost  Sloane  became  was  tenant  at  will  to  Goode, 
wnich  tenancy  Goode  might  put  an  end  to  whenever 
he  pleased,  and  which  was  put  an  end  to  by  the 
conveyance  to  Latouche.  Where  both  parties  have 
nothing  but  possession^  the  prior  possession  pre- 
vails.— Allen  V.  Rivington  {2  Saunders,  111); 
Hughes  v.  D^fiaU  (3  C.  &  P.  610);  also  reported 
in  Moo.  &  Mai.  346;  referred  to  in  Doe  <L  Car- 
ter V.  Barnard  (13  Q.  B.  953);  Doe  d.  Smith 
andPaym  v.  Webber  (1  A.  &  E.  119);  By tlie- 
«vood*8  Gouveyaucing,  vol  4,  title  Feoffment;  Jayne 
V.  Price  (5  Taunt.  326);  Co  Litt.  Remitter,  9.  666. 
The  fact  of  having  got  these  two  acres  as  a  mending 
will  not  make  any  difference.  Sloane  claims  through 
Goode,  whose  title  he  denies.  This  parol  delivery  of 
possession  would  not  be  as  strong  as  an  unregistered 
deed,  and  if  Latouche  registered  his  deed  it  would 
override  the  marriage  settlement.  \^Christian^  J.— 
If  the  landlord  had  been  brought  into  privity,  and 
accepted  Sloane  as  a  tenant,  it  might  be  said  that 
Goode's  title  had  wholly  ceased.]  The  judge  ought 
to  have  told  the  jury  that  the  delivery  by  sod  and  twig 
referred  back  to  the  settlement.  But  even  if  not, 
there  was  no  evidence  of  retainer  of  possession,  no- 
thing but  this  one  expression  of  Sloane,  **  1  never 
gave  np  the  possession.''    It  is  the  case  of  valid  con- 


216 


THE  IRISH  JURIST. 


vejance  to  one,  and  invalid  conveyance  to  another. 
[^Christian,  J. — Suppose  there  waa  evidence  of  pos- 
session, and  of  retainer  of  possession,  hov  will  the 
Statnte  of  Limitations  operate  on  th«  joint  posses- 
sion?] The  joint  possession  does  not  affect  it.  We 
objected  to  the  evidence  of  the  policy  of  insur- 
ance. The  total  amount  insured  in  this  policy  is 
£2,000,  und  the  insurance  is  on  many  other  premises, 
and  among  them  a  dwelling-house  called  Goodes- 
brook,  £100.  It  is  not  proved  that  Sloane  ever  pnt 
a  plough  into  the  ground,  or  placed  an  animal  on  it, 
and  how  can  effecting  a  policy  of  insurance  be  an  act 
of  possession,  which  means  something  which  some- 
body else  could  interfere  with?  If  it  be  said  that 
it  was  a  declaration  by  Sloane  that  the  property 
was  his,  it  is  not  a  declaration  against  his  interest. 
Doe  d.  Bowlandson  v.  Wamwright  (8  A.  &  E.  691). 
In  his  evidence  Sloane  stated  that  he  claimed  only 
what  was  in  the  settlement. 

Devitt  in  reply. — There  are  two  modes  in  which 
this  case  may  be  presented  to  the  Gourt-^either  that 
the  inception  of  Goode's  title  was  a  tenancy  at  will  to 
Bunn,  and  on  the  occasion  of  the  marriage,  and  the 
subsequent  events,  payment  of  rent,  &c.  Sloane  was 
substituted  for  Goode.    Or,  secondly,  even  upon  the 
showing  of  the  pliuntiff's  counsel  the  transaction  of 
1631  made  Sloane  tenant  at  will  to  Gk>ode,  and  he 
has  title  under  the  Statute  of  Limitations.    We  are 
not  precluded  from  relying  on  the  Statute  of  Limita- 
tions.    If  the  plaintiff's  counsel  mean  to  rely  on  joint 
tenancy,  they  should  have  asked  the  judge  to  put  a 
question  upon  that  to  the  jury.    As  to  the  covenants 
in  the  deed  of  1861,  we  had  no  opportunity  of  seeing 
them.  Weserveda  notice  to  produce  the  deed.  The  con- 
tract of  assurance  is  one'  which  a  stranger  cannot  enter  ' 
into.     It  is  an  unequivocal  act  of  ownership.-— Cole  on  | 
Eject  231 ;  Doe  cL  MarUon  v.  Austin  (9  Bingh.  41 ).  | 
At  the  time  of  the  settlement,  Goode  had  not  an  adverse 
possesion  as  against  his  landlord.    The  acceptance  of 
rent  by  Bunn  from  Sloane  is  an  acknowledgment  by 
Bunn.     Upon  the  sale  in  the  Incumbered  Estates 
Court  in  1856,  Goode  first  disputed  our  right.     The 
effect  of  that  repudiation  was,  if  he  was  our  bailiff,  to 
make  him  a  trespasser,  bnt  if  our  tenant,  to  make 
him  tenant  at  sufferance.     The  question  of  how  we 
got  into  possession  originally  is  out  of  the  case.  Upon 
the  second  view,  assuming  that  Goode  was  tenant  in 
fee  in  1831,  he  then  creates  a.  tenancy  at  will.     He 
has  no  adverse  possession  because  of  the  Writing  in 
1861 1  which  would  prevent  him  from  relying  on  the 
statute.    Tenancy  at  sufferance  is  not  assignable. — 
Thunder  y.  Bekher  (3  East.  449).     We  are  entitled 
to  maintain  the  verdict,  but  if  the  Court  set  it  aside, 
ii  ought  to  be  on  thd  terms  of  permitting  ns  to  file 
an  equitable  defence  setting  out  the  merits  of  the  case. 
It  is  a  fallacy  to  say  that  we  are  estopped. — Doe  d. 
Oroves  v.  Cfroves  (10  Q.  B.  486).      Any  question  as 
to  the  nature  of  the  tenancy  lay  with  the  jury.     The 
Court  are  asked  to  send  the  case  back  to  the  jury  to 
inquire  if  by  possession  they  meant  exclusive  posses- 
sion; the  plaintiff's  counsel  should  have  done  that  at 
the  time.  As  to  the  observation  that  Sloane  said  he  only 
claimed  what  was  in  the  settlement,  the  answer  to 
that  is,  that  such  were  his  legal  views.    The  view  he 
took  ought  not  to  bind  him  to  his  prejudice. 


Keooh,  J. — The  questions  are  very  short,  and  lio  in 
a  narrow  compass.  The  question  left  to  the  jary  was, 
whether  in  1831  W.  Goode  transferred  the  posses- 
sion of  the  premises,  and  did  Sloane  retain  such  pos- 
session. That  appears  to  have  beeu  the  only  qnes-^ 
tion  submitted,  and  though  the  Statute  of  Limitations 
now  has  been  relied  on  by  the  defendant's  counsel, 
a  question  upon  it  was  not  left.  The  question  was 
left  without  any  referenoe  to  the  Statute  of  Limi- 
tations. It  was  left  to  the  jury  to  say  whether 
Goode,  who  was  tenant  to  Mr.  Bunn,  and  had  a 
possessory  title,  transferred  whatever  he  had  to 
Sloane,  and  whether  Sloane  had  remained  in  posses- 
sion  down  to  the  present  time.  With  reference  to 
that,  we  are  of  opinion  that  there  was  no  evidence  of 
the  retainer  of  possession  to  go  to  the  jury,  becaose 
in  the  first  place  nothing  took  place  in  1831  which 
could  amount  to  a  surrender  by  operation  of  law.  It 
was  not  alleged  that  the  landlord  was  taken  into 
counsel,  and  agreed  to  substitute  Sloane  for  Goode; 
that  the  tenancy  at  will  was  then  and  there  deter- 
mined, and  that  with  his  consent  he  took  up  with 
Sloane  as  his  tenant  at  will.  If  that  were  the  ease* 
a  very  different  state  of  things  might  exist  Where 
is  the  evidence  of  retention?  We  are  clearly  of  opi- 
nion that  there  was  no  snch  evidence.  Now,  as  to  the 
Statute  of  Limitations,  we  are  of  opinion  if  it  was  a 
matter  of  pleading,  it  would  be  the  business  of  the 
party  to  plead  the  statute.  It  is  the  duty  of  the  party 
who  relies  on  the  statnte  to  have  any  question  on  It 
submitted  to  the  juiy.  No  such  demand  was  made. 
We  are  not  saying  that  the  defendant  would  have  a 
good  case  on  the  statute.  From  1831  to  the  decease 
of  Goode,  he  never  was  for  a  moment  out  of  posses- 
sion, and  the  letter  expressly  shows  he  was  in  the 
possession.  If  the  statute  makes  the  defendant's  title, 
he  should  have  called  on  the  jndge  to  leave  aqnestion 
on  it  to  the  jury,  and  not  having  done  so,  he  cannot 
rely  on  it. ,  As  to  the  policy  of  insurance,  we  are  of 
opinion  there  was  no  possible  ground  for  admitting  it, 
and  on  that  ground,  too,  the  plaintiff  would  be  enii^ 
tied  to  have  the  verdict  set  aside. 
Leave  to  appeal  was  given. 

Rule  abtolute. 


Court  of  ^vofiatt. 

Rfpoited  b7  W.  R.  MlUcr,  Eiq.«LL.a.  Btfrlitar.i«^U«. 

M*Cabtht  r.  Mathews — July  10. 

Receiver — Practice — InUreeL 

A  party  in  the  eause  hamng  no  tnlerssf,  in  any  emU 
m  tiU  real  estate^  cannot  get  a  receiver;  ^  on  his 
motion^  a  nominee  o/  aparty  who  ia  intere^  way 
he  appointed. 

0.  FitzgMon,fQT  the  defendant,  moved  for  a  receiver. 
The  defendant  was  opposing  a  will  which  left  the 
plaintiff  most  of  the  personal  and  real  estate,  the 
heir-at-law  being  in  Australia,  and  it  was  necessary 
to  cite  him  to  see  proceedings.  The  defendant  was 
next  of  kin,  and  had  pleaded  undne  influence  on  the 
part  of  the  plaintiff  and  others,  and  also  foigery. 
Dames,  for  the  plaintiff— The  defendant  has  no  m: 
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lerest  in  the  real  esUte*  and  therefore  the  coart  will 
not  make  an  order  appointing  her  nominee;  bnt  as 
the  plaintiff  is  deriaee  of  the  real  estate,  I  desire  his 
nominee  to  be  appointed. 

KBATDfOB,  J. — I  cannot,  on  the  motion  of  the  de- 
fendant, who  has  no  interest,  appoint  her  nominee  as 
receiver;  bnt  the  pkintiff's  coansel  so  desiring,  I  can 
appoint  his  nominee  snch  receiver,  and  I  accordinglj 
appoint  him. 


Goods  of  Burbowes. — Julif  6. 

SembU — A  gift  of  residue  by  a  will  to  A,  to  he  by  him 
duposedoj  in  such  public  or  private  charities  as  he 
should  think  JU^  is  void,  and  could  not  be  carried 
out  either  in  Chancery  or  by  the  Crown,  and  there- 
fore tubninistration^  with  the  will  annexed,  was 
given  to  the  next  of  fdn^  as  benefidaUy  entitled  to 
the  ^esidue^  on  the  renunciation  of  the  executors 
omdofA. 

Dr.  BalL  Q.G.  for  Peter  Bnrrowes,  the  brother  and 
the  next  of  kin  of  Miss  Bnrrowes  deceased,  applied 
for  administration  with  her  will  annexed.  She  had 
by  her  will  given  the  residne  of  her  estate  to  the 
Bishop  of  Tnam,  to  be  disposed  of  bj  him  in  sach 
public  and  private  chaiities  as  be  should  think  fit. 
That  was  a  tnut  that  conld  not  be  carried  oat,  either 
by  the  Court  of  Chancery  or  by  the  Grown — Omina- 
ney  v.  Butcher  (1  T.  <&  R.  260);  KendaU  v.  Granger 
(6  fieav.  303,  and  Tnd.  Gh.  16);  coDseqaently  the 
bishop  was  a  trustee  for  the  next  of  kin,  and  he  and 
the  executors  had  renounced. 
^  MiUs^  for  the  A  ttomey-GeneraL  contended  that  a 
gift  to  private  charity  was  valid;  and  if  not  valid  per 
se,  yet  it  was  saved  by  association  with  a  public 
charity;  that  it  was  not  invalidated  by  generality,  and 
that  when  the  genend  purpose  was  for  charity,  the 
gtft  was  not  allowed  to  fail  Charity  is  defined  by 
Sir  W.  Grant  in  M&rrioe  v.  Bishop  of  Durham  (9 
Ves.  399),  as  a  porpose  within  the  statute  of  43  Eli- 
sabeth, c.  4,  or  its  spirit  or  intendment — Attorney- 
Generai  v.  Pieroe  (2  Atk.  87);  Nash  v.  Morl^  (5 
Beav.  my  A  bequest  to  such  poor,  pious,  male  or 
female  old  or  ufirm  persons  as  my  executor  shall  see 
fit,  not  omitting  hu-ge  and  sick  Tamilies  of  good  cha- 
rMter,  was  held  a  valid  charitable  bequest.  In  sup- , 
port  of  his  positions  be  cited  KendaU  v.  Orauger  (lb. 
303);  Thon^MOH  v.  Thompson  (I  Coll.  395)  Lw 
combe  v.  Wintringham  (13  Beav.  87);  Auom^- 
General  v.  Mathews  (2  Lev.  167);  A.  G.  v.  Clark 
(I  Amb.  422)  Horde  v.  Lord  Suffolk  (2  M.  <&  K. 
59);  Chapman  v.  Brown  (6  Ves.  404);  Powerscourt 
V.  Powerscourt  (1  MolL  616);  Be  Bamett  (29  LJ. 
Ch.  871);  University  of  London  v.  TouraU  (1  De  G. 
A  J.  72);  A.  G.  V.  Todd  (1  K.  803). 

KBATuiaB,  J. — ^This  is  a  motion  for  administration 
with  the  will  annexed  of  Miss  Bnrrowes.  Notice  was 
given  to  the  Attorney-General,  who  appeared  by 
eooasel,  but  did  not  give  any  notice  of  M)plying  for  a 
grant  to  his  noariaeq.  The  residuary  legatee  and  ex- 
ecutors have  renounced;  and  then,  aooording  to  the 
ordinary  couse,  the  next  of  kui  are  entitled,  and  Mr 
Peter  Bnrrowes  applicf  for  a  grant.    He  coutends 


that  the  residuary  gift  is  void,  and  that  the  object 
cannot  be  accomplished;  that  the  Court  of  Chancery 
has  no  power  to  carry  out  those  trusts.  The  counsel 
for  the  Attorney-General  contended  that  the  charity 
can  be  exercised  by  the  Court  of  Chancery.  I  am 
not  called  on  to  say  what  jurisdiction  the  Court  of 
Chancery  may  possess  to  enable  the  Crown  to  accom- 
plish the  purposes  intended  as  to  charity;  and  It 
would  be  improper  for  me  to  do  so.  as  my  judgment 
on  the  point  would  not  bind  any  of  the  parties.  If  the 
right  to  administratiun  were  disputed  here,  the  Court 
wdnld  be  bound  to  come  to  a  decision  on  it,  but  that 
would  be  decided  for  ever;  bnt  that  Is  not  the  case 
here.  However,  I  should  say  that  it  is  tolerably 
clear  that  the  object  or  purposes  mentioned  in  this 
will  cannot  be  carried  out;  but  that  is,  however,  for 
the  Court  of  Chancery;  but  that  Court  cannot  look 
at  the  will  until  administration  is  granted.  Under 
these  circumstances  I  grant  administration  to  Mr. 
BuiTowes,  he  giving  security. 

Order  accordingly. 


Hanks  v,  Tottinham  — June  9,  10,  and  12. 

Evidsncs^^Lost  wiU-'^Declarations. 

The  production  by  a  testator  of  his  will  after  its  exe- 
cution to  anoiher  person^  and  the  dedaraiions  ^f 
the  testator  then  to  such  person  of  the  contents  of 
such  will^  are  admissible  evidence  to  prove  the  con* 
tents, 

Sed  semble^iS'ucA  deciaraHons  would  not  be  evidence 
if  the  will  had  not  been  at  the  same  time  produced  • 
and  shown  to  sudi  person. 

This  cause  came  on  for  trial  before  the  Court  and  a 
special  jury.  The  defendant,  the  widow  of  the  de- 
ceased, the  Rev.  R.  Tottenham,  late  of  Rathaogan, 
had  alleged  the  conteute  of  a  missing  will  which  had 
been  made  by  the  deceased  in  his  own  handwriting, 
and  had  not  been  levoked  by  him  or  by  his  directiomi, 
the  contents  being  a  general  gift  to  the  defeudant  of 
all  the  property  of  the  deceased.  The  plaintiff,  who 
was  the  heiress-at-law  and  sole  next  of  kin  of  the 
deceased,  had  pleaded,  traversing  the  making  of  any 
will  of  the  tenor  or  effect  alleged,  and  also  that  if  any 
such  will  had  been  made  it  had  been  revoked  by  the 
testator.  The  defeudant  was  examined  on  her  own 
behalf  as  a  witness,  and  she  stated  that  the  deceased« 
about  a  fortnight  before  he  died,  produced  on  several 
occasions  from  a  writing-desk  (which  was  always  nn* 
locked  and  lying  in  his  study)  a  letter  with  a  black 
seal,  and  told  her  that  it  was  his  will,  and  that  when 
it  was  required  she  would  find  it  in  that  writing-desk; 
and  that  by  it  he  had  left  her  all  his  property. 

Sergeant  Armstrong,  Q.G.  [Dr.  Walshe,  Q.G.,  and 
Woodroffe  with  him),  for  the  plaintifi^  objected  to 
that  evidence.  It  had  been  settled  by  Sir  C.  Cress- 
well,  and  since  hb  death  by  his  successor.  Sir  J.  P. 
Wilde,  that  declarations  made  by  a  testator  after  the 
making  and  execution  of  his  will  were  not  evidence 
to  prove  the  eontents^ — Chods  oj  Bipley  (1  8.  ft  T. 
68):  Staines  v.  SUwart  (2  ib.  320);  Wherram  v. 
When  am  (3  lb.  300);  C^uick  v.  Qutclr  (ib.  442). 
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Butt,  Q.O.  (Dr.  Bali,  Q.a  aod  F.  JohrutoH  with 
him),  for  the  defendant — Those  cases  are  not  soond 
decisions;  thej  are  all  based  on  Doe  d  ShaOenm  v. 
Palmer  (16  Q.  B.  747).  Bnt  there  is  no  such  decf- 
eion  in  that  case.  The  only  point  reallj  decided  there 
was,^  that  declarations  made  bj  a  testator  be/ore  the 
making  of  the  will  were  evidence  to  rebnt  the  pre- 
sumption that  alterations  were  made  after  the  execu- 
tion. But  Lord  Campbell  in  bis  judgment  uses  a 
dicitm  merely,  to  the  eflRsct  that  declarations  made 
after  the  execution  would  be  admissible;  hot  no  ob 
jection  had  been  taken  to  any  such  evidence,  nor  had 
any  such  evidence  been  in  fact  offered— -Ooocb  of 
Brown  (1  S.  &  T.  32). 

Keatinob,  J. — If  I  had  formed  any  decidetl  opinion 
myself  on  the  point,  still  I  should  feel  it  my  duty  to 
follow  the  judgments  of  Sir  C.  Cresswell  and  Sir  J. 
P.  Wilde  on  the  same  point,  they  being  judges  with 
co-ordinate  jarisdiction  with  myself;  but  it  appears 
that  in  one  of  the  cases  decided  by  the  latter  judge 
a  case  was  cited  which  is  not  reported  as  to  this 
point— namely,  Olen  v.  Burgees.  That  was  cited  by 
Dr.  Spinks,  an  advocate  of  great  experience  and 
learning;  and  I  do  not  see  that  it  was  in  any  way 
questioned  by  the  Court  or  the  opposite  counsel;  on 
the  contrary,  I  infer  that  it  was  acquiesced  in.  That 
ease  then  makes  the  case  before  me  an  exception  from 
Quids  y.  Quwk  and  the  other  cases  referred  to;  for 
there  the  production  by  the  testotor  of  his  will  to 
another  person  after  the  execution  and  his  statements 
then,  were  let  in  as  evidence  of  his  acts.  I  shall 
therefore  follow  that  case  and  shall  admit  the  evi- 
dence subject  to  the  objection. 

The  case  proceeded,  and  a  verdict  was  found  in 
ikvor  of  the  will  as  alleged  in  the  declaration,  and 
that  it  had  not  been  revoked. 

[His  Lordship  on  a  subsequent  day  mentioned  that 
he  had  communicated  with  the  learned  reporter,  Dr. 
Trbtam,  as  to  CHen  v.  Burgees^  but  be  had  not  been 
able  to  give  him  any  further  ^formation  though  he 
had  enquired  from  Dr.  Spinks;  bnt  his  Lordship  had 
found  a  report  of  the  case  in  the  current  number  of 
the  Timesj  and  the  evidence,  it  appears,  was  given 
and  acted  on.] 


Court  of  SIppeal  in  Cj^anceri;. 

FBipotted  bj  OUvar  J.  Burk«,  E«q^  Banlitmvat-Law.] 

[BiroBx  TBI  Lord  Chancellor  and  thx  Lord  Jxts- 
TicE  of  Appeau] 

In  rx  TBI  BanbrhwiEjltinsion  Railway. — Jutie  21. 

EaUway — Bankruptcy  of  company  whose  Une  was 
not  as  yet  opened  for  traffic-^20  ^  21  Vict.  c.  60, 

a.4.     "  • 

An  ineorporated  railway  company,  whose  yajhmhed 
Une  is  not  as  yet  opened,  tn  any  portion  thereof, 
fbr  the  carriage  of  goods  or  paeeengers,  is  msvierthit' 
less  UaNe  to  be  declared  hankrupt. 

This  case  came  before  the  Court  on  appeal  brought 
by  the  BauVidge  Bxtenslon  Rdlway  Company,  from 


a  decision  made  by  Judge  Berwidc,  one  of  the  judges 
of  the  Court  of  Bankruptcy  and  Insolvencj.  By  thtt 
decision  his  Lordship  held  that  where  a  railway  con* 
pany  is  incorporated  under  an  Act  of  Parliament  eos* 
bliog  said  company  to  enter  into  traffic  agreemeots 
with  other  companies,  and  to  enter  into  agreements  for 
working  the  traffic,  and  where  the  said  Act  of  Incorpo- 
ration clearly  shews  that  the  said  company  was  formed 
for  trading  and  commerdal  purposes,  and  where  it  ap- 
peared that  the  line  was  never  opened  for  traffic,  nor 
the  rails  even  laid,  yet  nevertheless  the  company  mnj 
be  adjudicated  bankrupt  as  one  established  for  trad- 
ing and  commercial  purposes.  The  judgment  deli- 
vered in  this  case  in  the  Court  below  b  reported  at 
page  196  stqn-a  of  the  present  volume.  The  a|  pel- 
lants  now  insisted  that  said  decision  of  the  Court  be- 
low was  erroneous  for  the  following  reasons: — First— 
Because  appellants  being  a  railway  comi>any  incorpo- 
porated  by  Act  of  Parliament,  having  regard  to  tbe 
statutory  enactments  affecting  railway  companies,  are 
not  subject  to  be  made  bankrupt  under  tbe  proFisloos 
of  tbe  Irish  Bankrupt  and  Insolvent  Act,  1867.  Se- 
cond— Because  the  railway  of  appellants  has  nam 
been  completed  or  opened  in  any  part  for  traffic  or 
used  for  the  carriage  of  passengers  or  goods:  sod  as 
appellants  have  never  elected  to  become  carriers,  they 
are  not  subject  to  be  made  bankrupt  under  the  provi- 
sions  of  said  Act.  Third— Because  the  object  of 
making  the  said  nulway  of  appellants,  for  which  alone 
they  were  Incorporated,  is  not  a  commercial  or  trad- 
ing purpose  within  the  provisions  of  sud  Aci,  and 
appellants  are  not  A  joint  stock  company  within  tbe 
meaning  of  said  Act,  and  cannot  therefore  be  msde 
bankrupt  under  its  proviriooa.  Fourth— Becaose, 
assuming  (which  is  not  admitted)  that  appellants  sre 
subject  to  be  made  bankrupt  under  the  providons  of  the 
said  Act,  no  trading  by  appellants  has  been  provei— 
Of  the  foregoing  reasons  the  second  and  fourth  were 
those  relied  upon,  and  pressed  on  the  Court,  the  M 
and  third  being  already  set  at  rest  by  the  decision  of 
the  Court  of  Appeal  in  Chancery  in  Ireland  la  the  esse 
of  the  Bagnalstown  and  Wexford  Railway  Ooopanj, 
reported  sup.  page  21,  which  decided  that  a  railway 
company  incorporated  by  Act  of  ParUament  tf  hsWe 
to  be  made  bankrupt  within  the  meaning  of  wf/"^ 
Bankruptcy  and  Insolvency  Act,  1857,  20  &  21  Fic. 
c.  60,  sec  4.  ^   .      . , 

The  respondents'  case  was,  that  although  the  said 
company  never  did  complete  the  said  railway,  oropea 
the  same  for  traffic,  and  although  the  said ^^^yT 
not  been  used  for  the  carriage  of  passengers  or  gootfi, 
yet  the  respondents  did  not  admit  that  the  swd  com- 
pany have  never  become  carriere,  or  elected  to  w^ 
come  can-iers,  for  respondents  submitted  that, "» point 
of  Uw,  the  swd  company  by  being  constitoted  onaw 
their  special  Act  as  a  railway  company,  in  whK*  aw 
the  several  other  statutes  in  the  petitwn  "wnttoiMa 
are  incorporated,  that  the  said  company,  ^7,^^ 
the  said  special  Act,  and  the  other  statutes  wcorpo- 
rated  therewith,  have  not  only  elected  tobeeooe ^ 
riers,  but  have  become  carriers,  and  ^•"^'^s^^STTf 
pendents  submitted  that  the  order  «f  •?~«**Xt 
bankruptcy  cf  Judge  Berwick  made  on  the  Ig^^g; 
1866,  shonldnotbereversed,  but  should  be  tfh^^ 

the  following  reasons:— First— That  the  iaidooBip«iy 
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being  incorporated  for  the  making  and  mfuntaining  a 
nilwaj  were,  at  the  time  the  said  order  of  the  15th  Maj, 
1855,  was  made,  a  joint  stock  company,  within  the 
meaning  of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857.  Second — ^That  the  sfud  company  being  in- 
corporated for  the  purpose  of  making  and  maintaining 
a  rdway  were  a  company  associated  for  a  commer- 
dal  or  trading  purpose  incorporated  by  statute  within 
the  meaning  of  the  said  Irisli  Bankrupt  and  Insolvent 
Act,  I857»  and  were  therefore  a  joint  stock  company 
within  the  meaning  of  the  sfud  Act.  Third— That 
having  regard  to  £e  statutable  enactments  affecting 
the  company  m  their  special  Act,  and  the  statutes  in- 
corporated therewith,  the  add  company  was  a  com- 
oerdal  or  trading  company,  the  capital  or  profits  of 
which  was  or  were  divided  into  shares,  and  transferii- 
hle  without  the  express  consent  of  all  the  partners, 
and,  therefore,  a  joint  stock  company  within  the 
meaning  of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857.  Fourth — ^That  the  said  company  being  a 
joint  stock  company  within  the  meaning  of  the  Irish 
Baaknipt  and  Insolvent  Act,  1857,  it  was  not  neoes- 
nrj  to  prove  any  act  of  trading  by  the  said  company. 
Fifth^That  having  regard  to  the  statutable  enact- 
ments respecting  railways,  which  enactments  were 
mcoiporated  with  the  special  Act  of  the  company, 
the  said  company  had  elected  to  become,  and  had,  in 
fiKt,  become  carriers. 

John  E.  Waith,  Q.O.,  Harrison^  Q.G.  and  Jach- 
aoA,  were  in  snpport  of  the  appeal.— This  case  is  en- 
tirdj  different  fh>m  the  ITie  Bagnalstown  and  Wex- 
ford BaUway  ease  (10  Ir.  Jur.  N.  S.  21).  The 
distinaion  between  the  cases  is,  that  the  Bagnalstown 
and  Wexford  Company  bad  elected  themselves  to 
become  traders  as  common  carriers,  and  were  there- 
fore held  liable  nnder  the  fourth  section  of  the  Irish 
Bankruptcy  and  Insolvency  Act  to  be  made  bankrupt. 
We  have  never  elected,  and  may  never  do  so,  and  if 
we  do  80  elect  we  may  let  our  line  to  traders  as  com- 
mon earners  without  becoming  traders  ourselves. 
[The Lord  Chancellor,^!  think  that  railway  compa- 
nies are  carriers  if  they  set  their  Ime  to  a  third  com- 
pany.] No,  not  more  than  the  proprietors  of  turn- 
pike roads  are  carriers.  The  case  of  Ex  parte  Barber 
(I  M'N.  &  Gord  176),  which  is  the  leading  case 
against  us,  is  entitled  to  little  respect  We  are  not  aware 
that  that  cane  was  ever  decided  on  appeal.  We  sub- 
mit that  a  railway  company,  though  liable  to  be  made 
bankrupt,  if  they  be  common  carriers,  that  is,  if  they 
elect  to  be  carriers,  yet  where  that  election  la  not  made, 
and  where  they  never  trafficked  so  far  as  running  one 
carriage,  or  making  one  fiuthing,  they  cannot  be  made 
bankrupt. 

Ball,  Q.O.,  Keman,  Q.G.,  and  FaUciner,  were 
heard  in  support  of  the  judgment  of  the  Court  below. 
—All  the  arguments  on  this  side  are  collected  by 
Jodge  BerwicJ^  in  his  Lord^ihip's  judgment,  already 
reported,  snpra,  pp.  196,  197. 

The  Lobd  Ghanckllob. — I  consider  that  the  con- 
dndon  arrived  at  by  the  Court  of  Bankruptcy  b  cor- 
rect. The  very  object  of  the  incorporation  of  the 
company  was  for  trading  and  commercial  purposes; 
that  being  so,  whether  they  had  actually  opened  their 
line  for  Uaffic  or  not.  does  not  in  the  least  alter  their 
position.     From  the  moment  of  the  incorporation  of 


this  company  they  were  traders,  and  the  trade  they 
followed  was  that  of  common  carriers,  a  trading  or 
commercial  pursuit  that  makes  them  liable  to  be  made 
bankrupts  under  the  4th  section  of  the  Irish  Bank- 
ruptcy and  Insolvency  Act.  I  think  then  that  the  . 
order  made  by  Judge  Berwick  is  correct. 

Thb  Lord  Justice  of  Afpeal. — I  entirely  concur 
with  the  Lord  Chancellor.  I  am  deariy  of  opinion 
that  this  order  is  the  right  one,  I  think  that  the  4th 
section  of  the  Bankrupt  Act  has  reference  to  future 
trading.  I  do  not,  however,  at  all  concur  in  the 
principle  laid  down  by  Judge  Berwick  that  it  is  com- 
pulsory on  every  railway  company  to  conduct  the  car- 
rying trade  in  connection  with  their  line,  that,  how- 
ever,  b  beside  the  question  we  have  to  consider  here.* 

Order  ofjudqe  Berwick  affirmed. 


erourt  of  ^nem^s  Uttu^. 

iCBeportad  by  WlUtam  WoodkMk,  Eaq.,  B«niiUr«t.XAw.3 

MoTLAN  t^.  Nolan. — Nov.  23,  24,  25,  1864; 
Jm.  13.  1865. 

Hfuhamd  and  un/e^^Autharitif  oj  wife^^geney. 

The  queeHon  whether  a  wife,  living  with  her  husband^ 
hoe  authority  to  bind  him  by  her  wnibNuA  Jar  im- 
eeeaariee,ieaqueeUonofagency,  She  ie  presumed 
to  have  the  authority ^  but  the  presumption  may  be 
rebutted  by  circumstances  ehowing  that  her  agency 
is  at  anmd. 

A.  allowed  his  wife  £6  a  week  for  the  supply  of  nd- 
cessariesfor  the  family^  and  forbade  her  to  contract 
any  debts  for  those  necessaries.  The  wife^for  a 
series  of  years^  obtained  goods  on  credit  fhm  thi 
plaintiff.  The  goods  toere  entirely  consumed  in 
A^efamUy^  and  partly  by  A.  himself;  but  for  aU 
that  appeared^  A.  had  no  reason  to  suppoee  Uuxt 
the  goods  had  been  obtained  otherwise  ihanfor  cash. 
The  plaintiff  never^  until  just  before  action^  sent  in 
any  account  to  A.^  ond  on  two  occasions  he  took 
bills  from  the  wife^  payable  at  his  {the  plaintiff^s) 
residence^  and  he  admitted  that  this  was  done  in 
order  to  conceal  the  extent  of  the  wife^s  deaUngs 
from  A.  Tht  learned  judge  before  whom  the  case 
was  triedt  UM  the  jury  that  the  question  for  them 
to  consider  was,  whether  ^  goods  were  obtained  on 
the  credit  of  the  husband  or  on  that  of  the  wife. 
The  jury  fowidfbr  the  plaintiff  BM  (Fitzgerald^ 
J.  dissenUente)  that  the  verdkt  should  be  set  aside^ 
and  that  there  should  be  a  new  trial. 

In  this  case  the  action  was  brought  to  recover  the 
sum  of  £118  Ids.  for  goods  alleged  to  have  been  sold 
by  pUintiff  to  the  defendant.  The  defence  was  a  tra- 
vene  of  such  sale  and  delivery.  The  action  was  tried 
before  Deasy,  B.  and  a  common  jury  at  the  Summer 
Assises,  1864,  for  the  oonnty  of  Gaiway.    The  plain- 

•  Vid.  28  &  29  Viol.  oh.  21,  whioh  Aflt  ouiie  faito  operar 
tion  MUM  the  acyadioatioB  of  bankniptoy  u  the  abo?«  oaaa. 
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tiff  was  examined,  and  deposed  that  he  was  a  grocer, 
residiDg  in  Sammer-hill,  Dnblin.  That  in  June,  1860, 
he  opened  an  account  with  defendant  through  his 
wife,  Mrs.  Nolan,  which  continued  on  to  June,  1864; 
i<at  the  goods  snpplied  were  groceries;  that  a  pass- 
book was  kept;  that  defendant's  sister  in-law,  who 
I' Ted  with  him,  on  manv  occafions  ordered  goods,  and 
that  she  and  defendant's  wife  made  various  payments 
from  time  to  time  on  account  of  the  goods;  that  a 
pass-book  was  kept  by  defendant's  wife,  in  which  tite 
entries  of  all  goods  bought  and  the  payments  made 
appeared;  that  the  defendant's  son  John  paid  him  £1 
on  one  occasion.  In  March,  1863,  witness  pressed 
Mrs.  Nolan  for  money,  and  she  excused  herself  saying 
that  her  daughter's  getting  married  prevented  her 
paying  witness.  In  March,  1863,  be,  witness,  drew 
a  bill  on  Mrs.  Nolan  for  £99  13s.  3d.  on  account  of 
goods  supplied ;  the  bill  was  retired  by  witness.  Mrs. 
Nolan  never  denied  that  she  got  all  the  goods  entered 
in  the  pass-book.  Witness  never  furnished  any  ac- 
count to  Mr.  Nolan  until  lately;  he  never  communi- 
cated with  witness,  nor  witness  with  him,  about  the 
aoooant  and  dealings  until  lately,  in  June,  ls64.  Wit- 
ness also  deposed  that  there  was  now  due  to  him 
£!)8  58.  3d.  On  cross-examination  this  vitness 
deposed  that  he  knew  Mrs.  Nolan  prior  to  the  open- 
ing of  the  account  in  1860.  On  referring  to  his 
ledger  or  book,  he  deposed  that  his  first  entry  therein 
was  a  loan  of  £5  by  him  to  Mrs.  Nolan  per  John 
Hunter.  That  when  witness  pressed  her  for  a  settle- 
ment he  proposed  to  draw  on  her  the  bill  for  £99 
1 3s.  3d.;  that  Mrs.  Nolan  told  witness  that  if  her 
hu  aband  knew  she  was  so  much  in  debt  he  would 
tu'n  her  out  of  his  house;  that  there  was  another  bill 
before  this  in  December,  1863,  for  £80.  Mrs*  Nolan 
pad  him  £"I0  as  against  this  bill.  Witness  made 
both  bills  paya(>le  at  No.  6  Liower  Summer-hiil,  where 
he  (witness)  lived.  Witness  made  them  payable  at 
his  own  house  so  as  to  conceal  the  bills  from  Mrs. 
Nolan's  husband.  Witness  retired  tho  bills  himself. 
About  the  time  the  first  bill  became  due  he  (wit- 
ness) saw  the  defendant's  son,  John ;  he  paid  witness 
£1,  and  ordered  the  goods  to  go  down  as  usual  to  the 
house.  Defendant's  son  told  witness  the  affair  would 
ruin  his  mother.  Witness  recollected  defendant's  son 
John  coming  to  him  about  the  £80  bill  in  March  last; 
witness  may  have  said  to  him  to  say  nothing  of  the 
bill  to  bis  father.  The  plaintiff  also  called  a  wit- 
ness, Edward  Daramor,  who  proved  that  he  was  a 
porter  in  plaintiff's  emplo3rment,  and  that  on  many 
occasions  he  brooght  goMs  to  defendant's  house.  On 
ihose  occasions  he  either  saw  Mrs.  Nolan,  Miss  Bell 
(the  sister-in-law  of  the  defendant),  or  the  servant ;  and 
be  (witness)  often  got  back  ftom  them  empty  bottles. 
The  defendant  was  examined,  and  deposed  that  he 
never  had  a  dealing  with  the  plaintiff;  that  until  June, 
1864,  he  never  knew  that  plaintiff  had  any  claim 
against  him;  that  for  many  years  past,  and  prior  to 
the  commencement  of  plaintiff's  account,  witness  on 
all  occasions  invariably  paid  cash  on  deliveiy  for  all 
goods  sapplied  to  his  family  or  sent  to  his  house; 
that  on  all  occasions  witness  prohibited  his  wife  or 
any  member  of  his  family  from  contracting  any  debts 
or  buying  any  goods  on  credit;  that  witness  allowed 
his  wife  i  6  per  week  for  household  expenditure  over 


and  above  other  matters  which  he  (witness)  paid  himself 
— namely,  servants'  wages,  rent,  taxes,  gas-light,  doc- 
tors' and  apcthecaries'  billd,  clothing  of  family,  school- 
ing and  education  of  children,  milk,  batter,  for  the 
providincr  of  which  witness  kept  a  cow,  hams  and 
bacon  bought  by  witness.     That  the  £5  so  allowed 
by  witness  was  always  regularly  paid  by  witness  to 
his  wife;  and  on  a  few  occasions  when  she  saw  her 
expenditure  exceeded  the  £5,  she  would  get  fi-om  the 
defendant  the  balance,  which  was  only  a  few  shilliogB. 
Witness  deposed  that  the  allowance  he  made  for  b'u 
wife  was  ample  to  cover  all  the  domestic  expenses  in 
addition  to  the  items  paid  by  defendant  himself.  Wit- 
ness also  disposed  that  he  never  even  knew  the  plain- 
tiff till  the  latter  called  on  him  in  June,  1864;  that 
he  never  knew  there  was  any  account  opened  by  his 
wife  or  family  with  plaintiff  or  with  anyone  else;  that 
he  never  knew  she  got  goods  from  plaintiff  or  anyone 
on  credit;  that  until  he  received  a  letter  on  the  '  Ut 
of  May,  1864,  from  the  holders  of  the  bill  for  £99 
1 3s.  3d.,  annonncing  that  same  would  be  due  od  the 
4th  of  June,    1864,  witness  never  knew  that  bis 
wife  had  ever  accepted  a  bill;  that  she  had  no  power 
or  authority  so  to  do,  and  in  no  way  acted  for  defen- 
dant in  his  business;  that  immediately  on  being  ap- 
plied to  l)y  plaintiff  for  payment,  witness  repudiated 
his  liability.     This  witness,   on   cross-examination, 
deposed  that  he  had  two  houses  in  Dublin,  one 
in   Amiens-street,  where  his  family  lived,  and  the 
other  in  Meredytb-place.     That  he  had  nine  children 
living  with  him,  and  three  servants,  besides  himself 
and  his  wife  and  Miss  Bell,  to  support;  that  betook 
a  tumbler  of  grog  at  his  dinner,  and  sometimes  ano- 
ther before  going  to  bed ;  that  he  may  have  observed 
plaintiff's  name  upon  some  bottles,  but  if  he  did 
he  thought  the  goods  were  bought  for  cash;  that 
in  no  instance  and  for  no  purpose  did  he  allow  bis 
wife  to  buy  goods  on  credit;  that  they  both  occupied 
the  one  bedroom.     The  defendant  also  produced  his 
son,  John  Nolan,  as  a  witness.     He  deposed  that 
early  in  March  last  a  bank  runner  called  at  defendant's 
office  in  Meredyth- place  for  payment  of  an  £80  bill 
of  defendant's.     Witness  knew  that  defendant  had 
no  bill  due  that  day.     Immediately  after  the  bank 
clerk  left,  witness  spoke  to  his  mother  about  the  bill 
She  gave  a  message  to  witness  to  go  down  to  Moj- 
lan's  with  £1,  which  she  gave  witness  to  give  toMoj- 
lan,  the  plaintiff,  and  desired  witness  to  tell  Moylan  to 
send  up  the  goods  as  usual.   This  was  on  a  Saturday. 
Witness  went  down  to  Moylan,  and  just  as  witness 
arrived  there  the  same  bank  clerk  came  into  Moylan's 
shop  and  presented  the  bill  for  payment    Moylan 
took  the  money  out  of  a  drawer  or  desk  in  the  shop 
and  at  once  handed  it  to  the  bank  clerk,  who  left  the 
bill  with  Moylan.     On  the  clerk  leaving  Moylan  aaid, 
"This  is  for  your  mother.  Master  Nolan  (handing 
him  at  the  same  time  the  bill).     Give  it  to  her  and 
say  it  is  aU  right'*    Also  that  he  (the  plundfi)  bad 
been  looking  for  the  bill  for  the  last  two  days  bnt 
could  not  find  where  it  was,  and  that  he  had  pot 
"payable  at  6  Snmmer-hiU"  on  the  bill  as  he  did  not 
wish  it  to  be  seen  below,  and  that  he  would  be  sorry 
it  caused  his  mother  any  trouble.     Witness  gave  the 
bill  to  his  mother  and  got  it  back  from  her  a  few  days 
since.     A  Doctor  O'Reilly  was  called  as  a  witness, 
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tnd  he  deposed  that  Mrs.  Nolan  was  too  ill  to  attend 
the  trial  as  a  witness.    His  Lordship  told  the  jnrj 
that  when  hosband  and  wife  are  living  together,  the 
wife  was  presumed  bj  law  to  have  anthoritj  to  order 
goods  anitable  to  the  establishment  for  the  snpplj  of 
it.  and  that  the  hosband  was  liable  for  goods  so  sap* 
plied  on  the  wife*8  order;  that  that  presumption  was 
capable  of  bong  rebntted*  bat  that  a  mere  private  ar- 
rangement between  hosband  and  wife,  not  oommani- 
cated  or  known  to  the  party  soppljing  the  goods, 
woold  not  of  itself  be  sofficient  to  rebot  it.    With 
soch  directions  as  to  the  general  role  of  law  in  such 
cases,  his  Lordship  left  to  the  jory  whether  the  goods 
sopplied  by  the  plaintiff  or  any  of  them  were  so  sop- 
plied  upon  the  o^it  of  the  hosband,  or  whether  they 
were  supplied  open  the  credit  of  the  wife  solely,  with 
the  knowledge  or  belief  that  she  was  acting  withoot 
aothority,  and  in  the  hope  that,  dther  to  avoid  expo- 
sore  or  throngh  the  wife's  infloence,  the  hosband  might 
oowiUiDgly  be  prevuled  open  to  pay  for  them,  telling 
them  that  in  the  latter  state  of  things  the  hosbaod 
woold  not  be  liable,  and  they  shoold  find  for  the  de 
fendant  as  to  all  goods  which  they  might  think  were 
so  sopplied  on  the  credit  of  the  wife  solely;  and  he 
called  their  attention  to  the  transaction  aboot  the  bills 
of  exchange  as  affording  evidence  that  the  plaintiff 
then  at  least  knew  that  the  wife  was  getting  goods 
withoot  her  hosband's  aothority;  and  telling  them 
that  if  they  thooght  so,  the  plaintiff  was  not  entitled 
to  reooYcr  for  the  goods  sobseqoently  sopplied,  and 
that  he  was  boond  to  give  credit  for  the  £20  paid  by 
the  wife  as  against  any  goods  previously  sopplied 
which  they  might  think  were  sopplied  on  the  hus- 
band's credit;  and  that  even  as  to  the  goods  pre- 
vioosly  supplied,  those  transactions  coupled  with  the 
absence  of  any  communication  with  the  defendant  af- 
forded evidence,  which  was  for  their  consideration, 
that  the  plaintiff  believed  that  the  wife  was  acting 
without  her  husband's  authority,  and  trusted  her 
solely. 

Sidnetf^  Q.G.,  for  the  defendant,  called  upon  his 
Lordship  to  tell  the  jory  that  if  they  believed  the 
evidence  of  the  defendant  and  that  the  money  given 
to  the  wife  was  sufficient  for  the  supply  of  the  establish- 
meet,  that  rebotted  the  presumption.  He  also  asked 
big  Lordship  to  tell  the  jury  that  if  they  believed  that 
the  defendant  authoriised  the  goods  to  be  purchased 
for  ready  money,  and  that  the  money  supplied  was 
sofficient  for  the  purpose,  they  should  find  for  the  de- 
fendant irredpective  of  the  plaintiff's  Jcnowledge.  His 
Lordship  declined  to  give  those  directions,  and  the 
jory  found  for  the  plaintiff  the  amoont  of  the  goods 
supplied  np  to  December,  1863,  via.  £80,  and  gave 
credit  as  against  that  amount  for  the  £20  paid  by  the 
wife  afterwards.  In  his  report  his  Lordship  stated 
that  be  thought  that,  if  his  direction  to  the  jury  was 
right  in  point  of  law,  their  verdict  was  a  right  con- 
dosion  from  the  evidence.  On  the  3rd  November, 
1664,  on  motion  of  the  defendant,  a  conditional  order 
wad  DDade  settiug  adide  the  verdict  and  granting  a 
new  trtail  on  the  ground  that  said  verdict  was  against 
evidence  and  the  weight  of  evidence,  and  for  misdi- 
rection of  the  learned  judge.  Cause  was  now  shown 
against  this  conditional  order. 

Bourke^  Q.C ,  BLakt,  Q.O.,  and  Monahan^  for  the 


plamti£^  to  shew  cause. — ^The  cases  show,  first,  thai 
the  wife  is  the  general  agent  of  the  husband,  having 
authority  to  onier  necessaries  for  the  supply  of  the 
family;  and,  secondly,  that  the  pubUc  are  not  to  bo 
bound  by  any  private  underatanduig  between  the 
principal  and  the  agent.  The  arrangement  made  by 
the  d^ndaot  with  his  wife  was  never  communicated 
to  the  tradesman.— -if  anfly  v.  iSsott  (2  8m.  L.  C, 
375);  Fitaherbert,  N.  B.  120,  Qu\  FrtuUma  ▼• 
Blacker  (9  C.  &  P.  643);  Chitty  on  Contracts,  p. 
322.  A  husbtnd  is  liable  for  necessaries  supplied  to 
the  wife  during  the  period  of  his  lunacy.  Read  v. 
Legard  (6  Exch.  636).  The  wife  then  havmg  au- 
thority to  bind  her  husband  lor  all  articles  which  come 
within  her  general  management,  the  question  is  what 
ia  to  supersede  that  general  authority. — Sir  Babmi 
WaylatuTa  ctm  (3  Salk.  234);  Niduan  v.  Brohan 
(10  Mod.  109)*  It  cannot  be  by  any  private  arrange- 
ment between  the  principal  and  the  agent.-*&iMfAttrfle 
V.  Tajfhr  (12  M.  &  W.  546);  Johnston  v.  Sumner 
(3  H.  &  N.  261).  As  between  the  husband  and  tho 
wife,  the  husband's  giving  money  to  the  wife  amounts 
to  no  more  than  this,  that  he  does  not  intend  her  to 
run  m  debt.  Ruddock  v.  Monk  (1  H.  &  N.  601) 
shows  that  there  is  a  presumption  of  authority  in  the 
wife  during  co-habitation.  Reneaux  v.  TeakU  (8 
Exch.  680)  and  JoUy  v.  Reea  (15  C.  B.,  N.  S.  628) 
will  be  strongly  relied  upon  on  the  other  ude,  but 
there  were  in  both  drcnmstanoes  to  distinguish  them 
from  the  present  case.  Here  the  goods  supplied  were 
for  the  use  of  the  fkmily,  and  were  partly  consumed 
by  the  husband  himself.  Here,  too,  the  defendant 
saw  the  plamtiff 's  boy  coming  to  the  house  with  the 
goods.  It  was  then  as  incumbent  on  him  to  make  in- 
quiries as  to  what  his  wife  was  doing,  as  it  was  upon 
the  plaintiff  to  make  inquiry  as  to  whether  the  wife 
had  authority.  H6U  v.  Brkn  (4  a  &  A.  252)  is  a 
decisive  authority  upon  the  present  case. 

Sidney^  Q.C,  and  Morria^  Q.C,  for  the  defendant^ 
to  sustain  the  conditional  order.— The  whole  of  the 
evidence  shows  that  credit  was  given  exclusively  to 
the  wife;  the  transaction  with  respect  to  the  bills  ia 
especially  strong  to  show  this.  It  was  plainly  an 
attempt  to  keep  the  defendant  in  the  dark  ss  to  what 
was  going  on.  The  verdict  was  not  satisfactoiy  upon 
the  evidence.  The  plaintiff  acted  fraudulently  with 
the  wife  against  the  husband.  He  is  almost  estopped 
by  the  bills  which  he  took,  from  saying  that  the  credit 
was  not  given  to  the  wife.  Then  as  to  the  legal 
question,  Reneaux  v.  Teakle  (8  Exch.  680)  is  a 
strong  authority  for  the  defendant.  So  also  is  the 
third  resolution  m  Manby  v.  ScoU  (2  Sm.  L.  C, 
395).  So  also  the  cases  of  Montague  ▼.  Benedict  (2 
Sm.  L.  C.  409)»  and  Seaton  y.  Benedict  (2  Sm.  L. 
C  415)k  They  show  that  the  husband  supplying 
his  wife  with  necessaries  is  not  liable  for  her 
debta  unless  he  has  authorised  her  to  contract  them. 
— Metcalfe,  Shaw  (3  Campb.  22).  But  the  case 
of  J(My  V.  Reee  (16  C  B.,  N.  S.,  628)  ia  decisive 
for  the  defendant.  It  is  a  judgment  of  the  Court  of 
Common  Pleas  upon  a  case  even  less  strong  than  the 
present.  Etherington  v.  Parrott  (Lord  Raym.  1006) 
shows  that  JoUy  ▼•  Reee  is  only  declaratory  of  the 
old  law. 

JJur.  adv.vuU. 
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Jan.  Idi^^FirBGOEftALD.  J.— ^After  referring  to  th^  wife  to  act  and  appear  to  the  pnbUc  as  having  aatho- 
facts  of  the  dase^  and  to  the  jadgmAit  of  Pollock^  j  ritj,  It  would  lead  to  the  grossest  injustice  if  he  was 
G.  B.|  in  Johnson  ▼•  Summr  (3  Harlst.  &  Nomi»  |  permitted  to  set  up  his  private  directions  as  relieving 
261 )  proceeded  to  mention  the  case  of  JoUifY.  Ree$   '  •    *  ""  * 

(15  0.  B.,  N.  a,  628).      The  latter  case  is  a  formi-^ 


daUe  obstacle  m  the  way  of  the  plaintiff,  and  was 
distingnished  by  Mr.  Blako,  who  insisted  that  J<dly 
v.  Eea  maj   stand,  and  not  govern  the    present 
case.    I  shall  have  occasion  to  refer  to  it  agun.  Th^ 
efiect  of  the  wife^s  contract  in  imposing  liabilitj  ori 
the  husband  depends  on  her  anthority.    There  was 
00  express  anthbritj  in  the  present  case.    Was  there 
any  implied  ?   On  this  subject  there  has  been  some  dis- 
orepaney  in  the  cases.    But  the  fair  result  of  the  antho' 
rities  seem  to  be  that  where,  as  in  the  case  before  ns^ 
a  #ife  living  with  her  husband  m  his  house,  and 
managing  his  household,  gives  orders  for  necessaries^ 
which  are  supplied  at  the  defoidant'^  house,  and  omd 
there^  it  will  be  presamed  that  she  had  authority  to  order 
them,  and  he  will  be  bound  by  the  contract.      I  am 
not  aware  thai  in  Manby  v.  ScoUj  or  any  of  the  au- 
thorities, therb  has  been  found  anything  oonflicting 
with  the  propontion  stated,  which  b  found  in  the  di- 
rection of  the  judge.    The  law  of  Scotland  concors 
with  oufB,  and  is  perhaps  stronger.     In  Erskine's 
In^itute  of  the  Law  of  ScotUuad,  the  law  is  stated  at 
p.  126*-"  With  regard  to  dbbnrsemebts  necessary 
for  A  family,  the  rale  is  thai  the  wife,  who  is  formed 
by  nature  for  the  management  within  doors,  is  pre 
8nme4  while  she  remains  in  family  with  her  husband, 
to  be  prceposka  reku  domeaUda.    In  this  character 
ahe  hath  power  to  potehase  whatever  is  proper  for 
the  family;  And  the  hosband  is  liable  for  the  price, 
even  though  what  was  purchased  may  have  been  ap- 
plied to  other  uses,  or  though  he  may  have  given  the 
wife  a  sum  of  money  alxunde  sufficient  for  the  family 
expense."     It  is  to  be  observed  further  that  in  the 
present  case  the  goods  were  actually  delivered  at  the 
husband's  house,  and  that  the  family  had  the  benefit 
of  them  by  consuming  them,  and  these  are  circum- 
stances not  to  be  disregarded.    In  Manby  v.  SooU^ 
Foster,  C.  J.,  and  other  Judges,  are  reported  to  say  a 
ftme  covert  cannot  make  a  contract  to  bind  the  hus- 
band.   They  did  not  deny  that  circomstances  may  be 
express  or  implied,  so  that  the  contract  Of  the  wife 
may  be  the  contract  of  the  husband,  and  they  put  the 
case  even  of  the  goods  coming  to  the  husbiuid's  use, 
and  the  3rd  resolution  is — ^  That  if  the  wife  pur- 
chase goods,  and  it  is  fonnd  by  special  verdict  that 
they  were  consumed  in  the  household,  yet  the  hus- 
band shall  not  be  liable  for  them.    But  it  shall  be 
good  evidence  for  the  jury  to  find  that  the  hudband 
*  aaiumpnt^^  but  not  conclusive  evidence.**    That  is 
the  proportion  which  Mr.  Blake  iSontended  for.     As- 
saming  that  from  the  facts  of  co-habitation,  and  the 
wife's.management  of  the  household  there  is  an  fan- 
plicadon  of  agency,  it  remuns  to  be  seen  whether 
that  can  be  rebutted  by  proof  of  such  an  arrangement 
as  in  the  present  case,  which  was  not  comtannicated 
to  the  plaintiff.     The  presumption  is  of  a  general  au- 
thority, that  is  of  an  authority  to  act  for  the  husband 
iu  all  matters  coming  within  the  scope  of  her  employ- 
ment acting  for  her  husband.     The  distinction  is  one 
of  substance,  and  not  of  form,  and  is  based  on  public 
policy.    If  the  husband  was  suffered  to  permit  his 


him  from  liability.  The  law  as  to  the  power  of  an  ageut 
seems  to  be  correctly  stated  in  Story  on  Agency,  p. 
100:  ^  If  the  principal,  by  his  declarations  or  conduct  to 
persons  dealing  with  him,  has  authorised  the  opinion  that 
he  had  in  fact  given  more  extensive  powers  to  his  agent 
than  were  conforred,  the  principal  will  be  bound  by  the 
acts  of  such  agent  to  the  extent  of  the  authority  which 
such  declarations  and  conduct  have  fieiirly  led  them  to 
believe  to  exist.*'      And  ffoH  ▼.  Brien  (4  R  &  Aid. 
252)  supports  that  view,  where  Bayley,  J.  says,  'Mf 
a  husband  makes  no  allowance  to  his  wife,  he  gives 
to  her  a  general  credit,  and  she  may  contract  debts 
for  the  necessary  supply  of  herself  and  her  fiimily,  for 
which  he  Will  ultimately  be  liable;  but  that  proceeds 
on  the  ground  that  in  such  a  case  she  is  to  he  consi- 
dered as  his  agent  in  contracting  the  debts.    Bat  if 
he  supplies  her  with  a  sufficient  allowance  for  the 
purpose  of  paying  for  these  necessary  supplies,  and 
the  tradesman  with  whom  she  deals  has  notice  of^ 
and  afterwards  trusts  her,  he  does  so  at  his  own  peril, 
and  will  only  be  entitled  to  recover  by  provmg  that 
in  fact  the  allowance  was  not  regularly  supplied.'' 
But  he  limits  his  peril  to  the  case  where  he  has  notice. 
So  also  is  the  following  dictum  of  Bramwell,  B.,  in 
Ruddock  V.  Marsh  (1  H.  &  Norm.  601)— "People 
have  a  right  to  suppose  that  a  wife  keeping  her  hoi- 
band's  house  has  such  authority  as  is  usually  given  to 
persons  in  such  a  situation.      If  the  husband  would 
limit  such  authority,  he  must  give  notice  of  the  limi- 
tation.    Referring  again  to  the  law  of  ScotUmd,  I  find 
it  stiited  thus  in  another  part  of  the  passage  which  I 

have  adverted  to — **This  prcspositura  ceaseth 

Secondly,  by  the  husband  depriving  the  wife  of  the 
management  of  his  iamily.  This  is  effected  by  inhi- 
bition, which  is  a  remedy  competent  to  eveiy  hnsbsnd 
whose  wife  discovers  an.  inclination  to  live  beyond  his 
fortune.  It  is  obtained  upon  a  bill  or  petition  prel(a^ 
red  to  the  Court  of  Session,  and  prohibits  all  penons 
to  contract  with  the  wife  or  give  her  credit.  As  the 
wife's  jTnspo^tira  faUs  by  the  perfecting  of  this  dili- 
gence according  to  the  forms  prescribed  in  common 
prohibitions,  the  husband  is  not  liable  for  any  debt 
contracted  by  his  wife  after  inhibition,  except  for  snch 
furnishings  suitable  to  her  quality  as  he  cannot  prove 
that  he  provided  her  in  aUunde.  As  the  wife's  right 
of  managing  her  husband's  fkmily  is  founded  entirely 
on  the  presumption  that  he  placed  her  in  the  direc- 
tion, and  as  every  one  may  remove  hb  managers  at 
pleasure  without  assigning  any  reason  for  it,  uihibition 
may  pass  against  the  wife,  etiam  causa  non  eogmta, 
though  the  husband  should  not  ofier  tojosfiQ^tlist 
measure  by  any  actual  proof  of  her  bad  economy  or 
profhseness  of  temper,"  and  a  case  is  referred  to,  of 
which  the  note  is  as  follows:  •*  A  husband  who  tnft- 
matoi  to  an  innkeeper  that  he  would  not  be  liable  for 
contractions  by  his  wife  after  a  day  named  by  him, 
was  held  only  liable  for  a  maintainenance  to  ber  smt- 
able  to  his  own  means."  Against  these  anthonties 
the  defendant  relies  on  Jdlif  v.  Rees.  In  that  case 
the  action  was  not  for  goods  supplied  for  the  keepmg 
of  the  house  to  be  consumed  there.  The  sction  was 
for  drapery  and  millineiy  suppUed  to  the  wife  withoni 
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dafeadant't  knowledge,  not  deUvered  at  hia  hocue,  nor 
fcad  U  any  knowledge  of  the  tnuMction  till  the  ae- 
eoant  for  ihea  was  famished.  The  wife  had  iiot,  as 
in  this  case,  the  appearance  of  aothority  to  aet  as 
agent  She  went  to  the  shopkeeper  after  actnal  pro- 
hihition,  to  a  shopkeeper  who  lived  at  k  distance. 
The  goods  were  sent  to  a  hdtwaj  stution,  not  to  tke 
bouse,  and  the  hitfsbadd  nereir  got  them.  These  a^ 
gnmnda  to  distth^ish  JoRy  r.  Eeea  fh>in  the  present 
case.  Bat  eren  were  it  not  distingaishable,  I  should 
not  be  prepared  to  adopt  the  opinion  of  the  majority 
ni «/(%  ▼.  Beeit  and  wonld  abide  with  that  of  Bjles, 
J.  His  ofnnibii  Is  in  the  plaintiff's  (ayonr,  for  even 
there  he  held  that  a  prirate  arrangement  betweto 
husband  and  wifh  limiting  her  aathorisy,  is  no  answer 
in  an  acdon  at  sdt  of  the  tradesman  agdnst  the  has* 
band.  Difibrent  considerations  then  arise  with  re- 
spect to  that  decision,  tt  seems  to  me  that  it  does 
not  gorem  the  present  case,  and  even  if  it  were  a(>* 
plici&le,  I  would  not  be  pripired  to  Mow  it  It  seems 
to  me  contrary  to  sense  and  justice  and  the  bet- 
ter aathorities  if  the  hasbaiid  coald  hi  this  way  defeat 
the  tradesman.  It  seems  to  me  that  the  direction  of 
tli6  learned  jadge,  though  it  may  be  open  to  yerbal 
criticism,  is  right  in  substance,  and  I  have  still  to 
consider  whether  the  verdict  should  be  set  aside  as 
against  the  wdght  of  evidence.  The  case  is  now  one 
of  a  conflict  of  evidence.  There  was  evidence  of  a 
sale  of  goods  on  the  order  of  the  wife,  an  order  which 
Btie  wus  prima  facU  authorised  to  give,  and  there 
was  evidence  ofidelivery  and  consumption  by  the  de- 
feodant's  fiunily,  while  on  the  other  hand  there  were 
drenmstances  to  warrant  the  jury  in  finding  that 
credit  was  g^ven  to  the  wile  alone,  and  that  the  plain- 
tiff was  put  on  his  guard,  and  ought  to  have  perceived 
that  the  wife  exceeded  her  authority.  There  were, 
no  doubt,  various  grounds  to  support  either  view,  and 
there  were  very  strong  topics  to  submit  to  the  jury 
for  the  defendant;  but  I  have  no  doubt  they  were 
submitted  with  great  force.  I  have  no  doubt  they 
were  fiuriy  submitted  by  the  judge  to  the  jury,  and 
they  seem  to  have  been  carefully  considered.  I  can- 
not say  that  the  verdict  was  enroneous,  and  I  consi- 
der that  it  was  on  the  whole  fair  and  correct.  In 
saeh  cases  there  are  certain  rules  which  I  have  heard 
stated  in  this  Court,  and  m  the  Exchequer,  by  my 
Lord  Chief  Justice,  when  a  member  of  that  Court, 
and  one  rule  is,  that  the  verdict  of  a  juiy,  when  fairly 
found,  ought  to  stand.  There  are  exceptions,  but 
they  only  prove  the  rule.  I  cannot  find  anything  to 
make  this  ease  an  exception.  Agahi,  there  is  ano- 
ther rule,  viz.,  that  a  verdict  is  not  to  be  disturbed  as 
against  the  weight  of  evidence,  unless  the  judge  re- 
ports that  he  is  not  satisfied  with  the  verdict  Baron 
Deasy  n^ports  here  that  if  his  direction  to  the  jury 
waa  correct  m  point  of  law,  their  verdict  was  a  right 
eanclnsion  from  the  evidence*  It  seems  to  me  that 
the  direction  was  right,  and  that  it  would  be  wrong 
to  set  aside  the  verdict  as  against  the  weight  of  evi- 
dence. 

Hatxs,  J. — If  ihe  decision  hi  this  case  were  to 
torn  on  the  question  whether  the  wife  had  authority 
to  bind  her  husband,  I  should  be  disposed  to  think 
that  onr  judgment  should  be  for  the  plaintiff  The 
Wife  was  not  only  living  with  her  husband,  but  during 
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that  period  she  was  invested  by  her  husband  with 
control  ovtfr  that  branch  of  the  domestic  affiufs  to 
which  the  goods  purchased  by  het  belonged.  It  was 
her  authority  and  doty  to  purchase  and  biy  in  all 
necessary  provisions  for  the  household,  and  that  mty 
be  cleiUrly  inforred  from  what  was  proved,  that  a 
weekly  allowance  was  given  to  her.  In  this  state  of 
things  it  seems  that  the  wifo  would  be  authorised  to 
pledge  her  husband's  credit  for  goods  reasonably  ne- 
cessary for  the  family— -I  say  reasonably  necessary, 
i^or  to  that  extent  only  wis  the  pkinttff  justified  m 
giving  credit.  Looking  to  the  sution  in  life  of  the 
defendant,  and  applying  the  standard  which  he  him- 
self applied,  I  do  not  think  it  could  be  said  that  Mrs. 
Nolan  transcended  her  powers  if  she  had  honestly 
pledged  her  husband's  credit  to  the  extent  that  she 
did.  However,  it  is  said  that  the  allowance  waa 
of  itself  sufficient  to  restrict  her  anthority;  but 
such  s  result  does  not  follow  unless  the  pfauntiff 
had  notice  that  the  alkwahce  was  paid.  It  is 
agabst  Sll  justice  that  he  should  be  prejudieed  by 
k  state  of  things  of  which  he  bad  no  knowledge, 
and  such  was  the  opinion  of  the  judges  hi  UoU  v. 
BriefL  The  same  law  would  be  if  the  husband  had 
thought  fit  to  prohibit  the  wife  without  letthig  the 
tradesman  know  of  the  prohibition.  Such  a  case 
would  fall  within  the  principle  adverted  to  by  Fits- 
gerald,  J.,  and  also  by  Byles,  J.,  in  Joil^f  v.  Rm. 
Such  liability  is  not  founded  on  any  rights  peculiar  to 
the  conjugal  relatk>n,  but  on  higher  grounds.  Bht 
while  the  wife  is  so  authorised  to  bind  her  husband 
to  this  extent,  it  by  no  means  follows  that  the  hus- 
band must  be  answerable  for  all  her  debts.  If  the 
goods  are  supplied  upon  her  credit  alone,  he  cannot 
be  answerable.  That  matter  was  left  to  the  jury, 
who  found  that  the  goods  were  supplied  on  the  hus- 
band's credit.  In  my  opinion  the  verdict  is  against 
evidence,  greatly  against  evidence,  and  shoukl  not  be 
allowed  to  stand.  The  plaintiff  relied  on  the  pre- 
sumption in  his  favour  which  the  law  raises  from  the 
position  of  the  wife.  I  think  there  is  enough  on  the 
evidence  of  the  plaintiff  himself  to  shew  that  he  gave 
credit  to  the  wife  and  not  to  the  husband,  and  that 
he  never  gave  credit  to  the  husband.  He  was  wholly 
unknown  to  the  husband.  Among  the  earliest  of  the 
dealings  was  a  loan  of  money  to  the  wife.  So  far  aa 
that  was  concerned  the  loan  was  to  the  wife,  and  she 
had  no  authority  to  pledge  her  husband's  credit  to 
that  extent.  From  that  period  there  was  not  a  soli- 
tary application  to  the  husband  for  payment  In  De- 
cember, 1863,  the  sum  of  £86  was  due.  For  that  a 
three  months'  bill  on  the  wife  is  given  for  value  received ; 
that  is,  an  acknowledgment  that  the  value  of  the  bill  was 
received  by  Mrs.  Nolsn,  and  not  by  the  defendant. 
Accordmg  to  the  evidence,  she  gave  a  hill  as  cash, 
saying  it  would  be  paid.  Though  an  account  was  kept, 
the  plaintiff  admits  that  the  bill  was  not  credited  to 
the  husband,  and  further  it  was  made  payable  at 
the  pbuntiff's  own  place  of  business  for  the  purpose 
of  concealment  It  was  pi^esonted  by  mistake  at  the 
husband's  house,  and  afterwards  the  plaintiff  said  to 
the  defendant's  son,  who  went  to  him  about  it,  that 
he  had  been  looking  for  the  bill,  and  that  he  would  be 
sorry  that  it  caused  his  mother  any  trouble.  A  new 
bill  was  drswn  i  nd  scoepted  by  Mrs.  Nokn  fbr  the 
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whole  amount  then  dae.    The  plaiDtiiF  sajs  he  woald 
not  have  taken  her  acceptance  only  she  told  him  ahe 
-  wonld  have  to  leave  the  bonae  if  her  hosband  knew 
she  waa  so  mnch  in  debt.     The  sbter  of  the  wife 
was  also  sent  to  the  p!ainti£   Now,  this  whole  coorse 
of  proceeding  is  inconsistent  with  the  supposition  that 
credit  had  h(ma  fide  and  honestly  been  giyen  to  the 
defendant.   It  is  only  to  be  reconciled  with  the  theory 
that  from  the  first  credit  was  given  to  the  wife,  and 
not  to  the  hnsband.     I  confess  that  when  I  find  a 
trader  combining  with  a  maitied  woman  to  keep  con- 
cealed that  which  the  husband  ought  to  know,  it  is 
strong  evidence  that  there  is  not  credit  given  to  the 
husband,   and   it  wonld  be  wrong  of  us  to  give 
any  encouragement  to  such  a  course  of  conduct     I 
think,    therefore,    that    there  ought  to  be  a  new 
trial    on    the    ground    that    the    verdict    in  .this 
case  was  against  evidence.    In  this  I  am  confirmed 
by  a  case  of  BentUif  v.  Oriffin  (5  Taunton,  356). 
That  was  an  action  brought  by  the  plaintiffsy  who 
were  dressmakers,  agdnst  the  defendant,  to  recover 
the  amount  of  their  charges  for  dresses  fumbhed  to 
the  defendant's  wife.      It  appeared,  upon  the  trial, 
that  the  defendant  was  an  attorney,  not  in  very  ex- 
tensive practice,  and  depending  upon  hia  practice  for 
an  income.    He  did  not  occupy,  with  hia  own  family, 
the  whole  of  the  house  in  which  he  lived.      The 
plaintifis  had,  in  about  a  year  and  a  half,  furnished 
articles  of  fashionable  dress  to  the  defendant's  wife  to 
the  amount  of  £183;  and  they  proved  that  the 
charges  were,  for  such  articles,  reasonable.      They 
proved  that   the  wife  had  sometimes   come   in  a 
curricle  to  their  shop,  and  ordered  goods.     They 
had  debited  the  wife  in  their  books;  they  had  been 
partly  paid  for  their  goode  by  three  bills  of  exchange, 
which  they  had  from  time  to  time  drawn,  directed  to 
the  defendant  by  the  name  of  Mr.  Griffin,  but  there 
was  no  proof  that  they  were  ever  presented  to  him 
for  acceptance;  and  the  wife  bad  accepted  the  bills, 
signing  only  the  the  initial  letter  of  her  christian 
name,  and  she  had  paid  those  acceptances.    The  hos- 
band  and  wife  lived  together;  and  it  was  proved  that 
the  wife  had,  in  the  husband's  presence,  worn  some 
of  the  articles  furnished  by  the  plaintiff's.      For  the 
defendant  it  was  proved  that  the  curricle  in  which 
the  lady  had  been  seen  was  not  his,  but  that  of  an 
acquaintance ;  that  when  some  of  the  articles  were 
sent  home,  the  wife  had  directed  the  servant  to  put 
them  away,  that  her  husband  might  not  see  them; 
that  in  the  presence  of  the  defendant,  and  one  of  the 
plaintiff's,  she  had  said  that  **her  husband  never  paid 
her  bills,  she  always  paid  her  own."    That  one  of  the 
bills  drawn  on  the  husband  and  accepted  by  the  wife, 
which  the  pUintiff's  had  paid  away  to  Hillyard,  a  lace 
merchant,  being  dishonoured,  the  plaintiffs  had  written 
in  urgent  terms  to  the  wife,  praying  her  to  provide 
for  the  bill,  but  had  made  no  application  to  the  defen- 
dant. Heath,  J.»  before  whom  the  case  was  tried,  left 
it  strongly  to  the  jury  to  consider  whether  the  credit 
in  this  case  had  not  been  given  to  the  wife,  and  not 
to  the  husband.      The  jury  however  found  a  verdict 
for  the  plantiffs  for  the  whole  amount.      Upon  motion 
however,  it  was  held  that  the  verdict  should  be  set 
aside  as  against  e?idence,  and  that  there  should  be 
a  new  trial.    Heath,  J.  si(id  <<  at  the  time  of  the  trial 


I  told  the  Jury  that  there  was  strong  evidence  to  shew 
that  the  plaintiff  gave  credit  to  the  wife,  and  not  to 
the  husband,  in  the  three  bills  being  accepted  and 
paid  by  the  wife,  and  in  the  wife  telling  the  servant 
to  carry  away  the  dreasea  when  brought  home.  I 
was  much  dtasatisfied  with  the  verdict"  Ghambre, 
J.  said — **It  is  clear  that  the  verdict  ia  grossly  wrong; 
it  is  nnoeoesaary  to  go  into  the  circumstances;  the 
cause  muat  go  down  to  another  trial''  Dallas,  J. 
said — **  The  question  is  whether  the  general  liabilitx 
of  the  husband  is  not  repelled  by  cironmstanoes  which 
shew  that  the  credit  was  given  to  the  wife,  I  think 
most  clearly  that  the  credit  was  given  to  the  wife,  and 
that  the  husband  is  liable  for  no  part  of  the  charges." 
Now,  adopting  the  language  of  Justice  Chambre,  I 
think,  notwithstanding  the  opinion  of  my  brother  on 
the  left,  that  the  verdict  in  thia  caae  was  grosslj 
wrong.  The  tradesman  knew  from  the  beginning 
that  it  was  a  concealment  aii;ainst  the  hosband,  and 
that  he  was  joining  in  a  conspiracy  against  the  has- 
band.  It  is  sud  here  that  the  present  verdict  has 
met  the  approval  of  the  judge  below.  I  do  not  un- 
derstand that.  He  only  says  that  supposing  hia 
charge  was  right  the  verdict  was  right.  Bnt  I  do 
not  think  that  the  verdict  was  according  to  the  en- 
denoe  as  given  by  the  judge  in  his  repotU  Upon  the 
whole  I  think  that  on  the  ground  of  the  verdict  being 
against  evidence,  and  the  weight  of  evidence,  it  ought 
to  be  set  aside. 

0*Bbxek,  J.— In  this  case  I  concur  with  my  brother 
Hayes  in  thinking  that  the  verdict  was  not  in  accord- 
ance with  the  evidence.  Bnt  I  shall  go  farther. 
With  regard  to  the  other  point  in  the  case,  my 
opinion  is,  that  the  direction  of  the  learned  jndge,  at 
the  trial,  was  not  correct,  and  that  the  attention  of 
the  jary  was  not  called  to  matters  which  onght  to 
have  been  submitted  to  them.  The  simple  qaestion 
which  the  judge  left  to  them  was  whether  the  plain- 
tiff himself  sold  the  goods  upon  the  credit  of  the 
husband  or  of  the  wife,  and  he  prefaced  that  bj 
what  the  jury  must  have  taken  as  a  positive  direct- 
tion  that  there  was  no  case  made  by  the  defendant 
at  all,  to  rebut  the  presumption  of  authority  that  the 
wife  had.  In  other  words  the  way  he  put  the  case 
to  the  jury  was  chis: — the  wife  bad  fall  anthority  to 
bind  the  husband,  notwithstanding  all  that  passed; 
and  the  sole  question  is,  did  the  plaintiff  contract  with 
the  wife  or  the  husbandL  Now  having  regard  to  the 
principles  laid  down  in  this  case,  the  qaestion  to  be 
submitted  to  the  juiy  should  be  of  a  different  charac- 
ter. I  shall  read  a  few  lines  which  relate  to  this  part 
of  the  charge.  He  says,— "I  told  the  jury  that 
when  husband  and  wife  are  living  together,  the  wife 
was  presumed,  by  law,  to  have  authority  to  order 
goods  suitable  to  the  establishment,  for  the  supply  of 
it,  and  that  the  husband  was  liable  for  goods  so 
supplied  on  the  wife's  order."  With  that  general 
statement  of  the  law  no  fault  can  be  found;  bnt  be 
goes  on  then  to  say — *'  that  that  presnmption  was  capa- 
ble of  being  rebutted,  but  that  a  mere  private  arrange- 
ment between  husband  and  wife,  not  commanicated 
or  known  to  the  party  supplying  the  goods  would  not 
of  itself  be  sufficient  to  rebut  it."  With  every 
respect  I  think  that  proposition,  laid  down  so  gene- 
rally, is  not  be  assented  to.     Having  taken  away  the 
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eflfect  of  chia  ftmmgement,  and  liaying  said  thai  it 
aloiie  would  not  affect  the  presnmption,  he  goes  on 
to  teD  them  only  that  he  left  the  qoestion  to  them 
^whether  the  goods  eapplied  bj  the  plaintiff,  or  any 
of  tiwm,  were  so  soppUed  npon  the  credit  of  the 
hnaband,  or  whether  they  were  supplied  npon  the 
credit  of  the  wife  solely*  with   the  knowledge  or 
belief  that  she  was  acting  wtthont  authority;  and  in 
Che  bope  that  either  to  avoid  exposure,  or  through 
the  wife*8  inflnence»  the  husband  might   unwillingly 
be  prenuled  npon  to  pay  for  them.**     Now  I  appre- 
heiMl  it  ia  one  dear  result  of  the  authorities*  though 
there   may  be  certain  cases  of  conflicting  decisions, 
that  the  question  of  the  authority  of  the  wife  to  pledge 
her  baaband's  credit,  is  a  question  of  agency;  and  we 
shall  find  that  in  the  cases  which  have  arisen,  the 
judgea,  one  after  another,   have  'expressed    their 
ofnaion  that  that  was  was  a  question  to  be  submitted 
totbejory.      The  objection   taken  here  was  not  a 
mere  formal  objection.      The  question  arises,  is  the 
relation  of  husband  and  wife  such  as  that,   though 
the  wife  derives  her  authority  as  the  husband's  agent, 
yet    though  she    transgresses    that  authority,    and 
departs  from  it,  she  is  to  have  a  right  to  go  beyond 
the  authority  which  an  agent  possesses      We  are 
indebted  to  counsel  in  this  case  for  a  full  research  into 
the  authorities.      1  shall  only  refer  to  a  few  of  them. 
In  the  case  of  Montague  v.  Benedict  there  are  some 
obeervationa  of  fiayley,  J.,  bearing  out  what  was 
suited  in  Mmby  v.  tScoUy  to  which  I  shall  refer;  but 
I  advert  the  more  to  them  because  of  the  observations 
of  tbe  same  judge  in  Holt  v.  Briet^  where  there  was 
notice  t&  the  tradesman  of  the  arrangement  between 
ttie  hnaband  and  wife;  and  it  was  therefore  unneces- 
sary for  the  Court  to  consider  what  the  effect  would 
have  been  if  that  notice  had  not  been  given,     fiayley, 
J.,  in  Montague  v.  Benedict  lays  down  the  law  to  be 
that  *^*  wherever   the   husband   and   wife  are  living 
together,  and  he  provides  her  with  necessaries,  the 
busband  is  not  bound  by  contracts  of  the  wife,  except 
wbere  there  is  reasonable  evidence  to  shew  that  the  wife 
has  made  the  contract  with  his  assent      Co-habita- 
tion is  presumptive  evidence  of  the  assent  of  the 
haabaod;  but  it  may  be  rebutted  by  contrary  evidence; 
and  when  sncn  assent  is  proved,  the  wife  is  the  ageut 
of  the  husband  duly  authuriseiL"     Uolroyd,  J.  in  the 
aame  case  says— ^*  where  a  tradesman  provides  articles 
for  a  person  whom  he  knows  to  be  a  married  woman, 
it  is  hia  duty,  if  he  wishes  to  make  the  husband  respon- 
aiule,  to  iuquire  if  she  has  her  husband's  authority  or 
not;    tor  where   he  chooses  to   trust  her,   in   the 
expectation  that  she  will  pay,  he  must  take  the  con- 
eeqnences  if  she  does  not.     If  it  turn  out  that  she  did 
act  under  the  authority  of  her  husband  when  she  gave 
tbe  orders,  he  will  be  liable,  but  otherwise  he  will 
not."      Now,  I  may  notice  here— and  I  do  it  for  the 
purpose  of  giving  an  answer  to  what  was  atated«^ 
ttiat  a  great  deal  was  said   about  the  hardship  that 
would  result  from  our  laying  down  the  law,  that  a 
tradeaman  should  supply  neoessariea  on  the  wife's 
order,  and  that  tbe  husband  having  had  the  benefit 
of  thede  goods,  eitber  by  paruking  of  them  himself; 
or  having  his  wife  and  children  fed  and  clothed, 
•hould  be  able  to  get  rid  of  his  liability  for  them. 
But  let  us  consider  if  it  b  not  in  the  power  of  trades- 


men themselves  to  relieve  themselves  from  the  difficulty. 
If,  as  in  the  case  before  us,  an  account  is  mu  for  a 
long  period.  Is  it  too  much  to  ask  the  tradesman  to 
apply  and  apprise  the  husband,  of  what  is  being  done, 
and  ask  is  it  by  his  authority  that  these  credits  are 
asked  for?  If  he  does  so  he  runs  no  risk  of  loss;  if 
he  does  not,  and  loses,  whose  is  the  fault?  But 
what  remedy  is  there  If  the  wife  Is  to  have  the  power 
of  binding  the  husband,  to  the  extent,  which  is  con- 
tended for  here?  He  may  supply  her  with  money 
necessary  for  eveiy  expenditure  in  the  house,  and  she 
may  still  deal  with  different  tradesmen  on  credit,  and 
the  husband  not  be  aware  of  what  Is  going  on.  Ail 
that  the  husband  would  see,  would  be  that  goods 
were  supplied  from  somewhere.  It  was  only  in  1862 
that  the  husband  knew  of  this  in  the  present  case. 
The  husband  has  no  means  of  knowing;  the  tradea- 
man has;  and  if  a  loss  is  to  fall  on  anyone,  it  is  on  the 
one  who  has  the  power  and  does  not  choose  to  use  it. 
In  Montague  v.  Benedict  the  question  Is  biid  down 
I  as  one  of  agency.  Then  there  is  the  case  of  Reid  v. 
I  leakle  (13  C.B.  627).  That  was  an  action  to  re- 
cover the  price  of  some  musical  publications,  supplied 
,  by  the  plaintiff  to  the  defendant's  wife.  The  under- 
,  sheriff  of  Middlesex,  before  whom  the  case  waa  tried, 
in  his  summing  up,  told  the  jury  that  the  question  for 
their  consideration  was  whether  music  was  a  necessary 
for  a  person  in  tbe  condition  of  life  of  tbe  defendant's 
wife.  Upon  motion  for  a  new  trial,  it  was  held  that 
this  was  not  the  simple  question  to  be  left  to  the 
jury,  but  that  it  should  also  be  left  to  them,  whether 
upon  tbe  facts  proved  the  wife  had  authority,  exprei*s 
or  implied,  to  bind  her  husband  by  her  contracts. 
I  Well  then  we  have  the  ease  in  d  £xch.  Reneaux  v. 
Tealde,  to  which  I  shall  refer,  and  which  is  the  more 
important  because  I  think  it  is  at  conflict  with  some 
'  expressions  nsed  in  other  cases,  by  the  learned 
judge  who  presided  when  it  was  argued.  I  admit 
there  is  a  conflict.  I  think  it  is  manifest  that  in  the 
case  of  Ruddock  v.  Marsh  (1  Hurl.  <&  Norm.  301), 
the  Court  were  departing  from  the  opinion  pronounced 
in  the  catie  in  8  £xch.  The  case  of  Reneaux  v. 
TeakU  was  an  action  to  recover  the  sum  of  £33, 
for  various  articleo  of  dress  supplied  to  the  defend- 
ant's wife,  daring  a  period  of  fourtiBen  months.  The 
defendant  had  an  auuual  income  of  about  i;370  a 
year.  His  wife  and  two  children  resided  in  the  same 
bouse  with  him,  and  he  allowed  his  wife  £30  a  year 
for  her  dress.  The  articles  in  question,  some  of 
which  were  of  an  expensive  description,  were  sup- 
plied to  the  defendant  s  wife,  without  his  authority 
or  knowledge;  and  it  did  not  appear  that  be  was 
aware  that  his  wife  wore  them,  since  she  was  in  the 
habit  of  putting  them  on  in  his  absence  from  home,  and 
of  wearing  plainer  clothes  when  he  returned.  The  defen- 
dant's counsel  proposed  to  prove  that  the  defendant's 
wife,  without  his  consent  or  knowledge,  had  procured 
other  articles  of  dress  from  different  tradesmen  within 
the  same  period,  to  the  amount  of  &  1 50.  The  learned 
judge  rejected  the  evidence,  and  left  it  to  the  jury  to 
say,  whether  the  article:}  in  question  were  suitable  to 
the  station  in  Hfe  of  the  defendant's  wife;  and  they 
found  a  verdict  for  the  plaintiff  for  £30  49.  9d.  The 
Court  held  that  there  should  be  a  new  trial.  On  the 
argument,  counsel  for  tho  plaintiff  contended  that  the 
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qaefttioQ  was  properly  left  to  the  joiy,  ind  argued 
that  k  wife  living  with  her  hosbatid,  had  an  implied 
asthoritj  to  pledge  his  credit  for  artidea  ^aitable  to 
her  station.     Upon  that  Martin,  B.,  obsenres:  **  that 
!a  only  a  presnmption  arising  from  cohabitation,  and 
may  be  rebatted*    The  qaeetion  is  one  of  agency.     If 
m  hfisband  tdls  his  wife  that  he  will  not  permit  her 
to  hare  a  particaUr  kind  of  dress,  she  cannot  bind 
him  by  ordering  it."    Farther  on  heobserres:  **  As- 
suming that  the  wife  had  prima  facte  an  anthority  to 
order  these  articles)  if  her  husband  supplied  her  with 
sufficient  dress,  her  authority  to  bind  him  was  at  an 
end."     Pollock,  G.B.,  says:    '•A  wife  is  not  hi  a 
diffbrent  situation  from  any  other  person  in  the  estiib- 
Hshment.    If  a  servant  goes  to  a  shop,  and  orders 
goods  in  the  name  of  bis  mastei',  the  tradesman  b 
bound  to  euquire  before  he  gives  credit.     K  he  does 
not,  and  it  turns  out  that  the  order  was  without 
authority,  the  tradesman  cannot  seethe  master."  He 
goes  on  to  say:  '*  the  apparent  result  of  the  authori- 
ties b  that  if  a  tradesman  trusts  a  married  women,  he 
must  take  his  chance  of  payment"    On  these  grounds 
he  says:  *'  The  evidence  was  admissible  fer  the  pur- 
pose of  shewing  that  the  wife  was  already  sufficiently 
provided  with  clothes,  and  therefore  there  could  be 
DO  necessity  for  ordering  the  goods  in  question,  or  any 
implied  authority  from  her  husband  to  order  them." 
'     Now  the  cases  relied  upon  by  Mr.  Blake,  for  the  plain- 
tiff were  in  the  first  place  Euddockv.  Manh  (I  Hurlst. 
&  Norm.  601);  that  was  an  action  brought  in  the 
Manchester  Record  Court  for  a  balance  claimed  to  be 
due  for  goods  sold  and  delivei-ed.      The  goods  con- 
sisted of  groceries  and  other  provisions.      The  defen- 
dant's wife,  who  lived  with  her  husband,  had  been  in 
the  habit  of  purchasing  groceries  and  provisions  for 
the  feoiily  at  the  shop  of  the  plaintiff     The  defendant 
was  often  employed  at  a  distance  fi-om  home,  and  was 
absent  at  the  time  when  the  debt  in  question  was  con- 
tracted.     The  defendant's  wife  had  paid  money  on 
account  at  different  times^      On  cross-examination, 
the  plaintiff's  wife  said:  «*  The  defendant's  wife  told 
me  she  got  twenty-five  shillings  a  week  to  keep  the 
house,  from  her  husband  and  son.      When  she  paid 
me  money  she  did  not  say  it  was  out  of  the  twenty- 
five  shillings  a  week."    The  defendant  proved  that 
he  was  absent  from  home  sometimes  three  weeks, 
sometimes  three  or  four  months  at  a  time;  that  his 
wages  were  thirty-four  shillings  a  week,  besides  an 
allowance  for  his  expenses  when  away  from  home. 
Out  of  his  wages  his  wife  received  regularly  every 
Saturday  twenty-five  shillings  to  keep  the  house,  in 
addition  to  nine  shillings  and  fonrpence,  the  wages  of 
his  two  sons.    The  Recorder  told  the  jury  that  the 
only  question  he  should  leave  to  them  was  the  amount 
to  which  in  their  opinion  the  plaintiff  had  established 
bis  claim;  that  the  articles  furnished  to  the  wife  of 
the  defendant  were  all  necessaries  taken  to  the  defen- 
dant's house  fer  the  sustenance  of  his  household,  and 
there  consumed  by  his  wife  and  children,  and  by  him- 
self when  he  was  at  home;  and  that  he  was  bound  to 
pay  for  them:  that  it  was  no  defence  to  the  action 
that  the  defendant  had  regularly  supph'ed  his  wife  with 
money  suffident  to  have  kept  his  house  without  run- 
nittg  into  debt,  and  that  that  was  all  of  whicb  ther^ 
was  atty  proof;  that  no  notice  had  been  given  to  the 


plaintifl^  and  that  there  was  nothing  to  bring  homo 
knowledge  of  the  feet  to  the  plaintiff.    There  was  a 
rule  fer  a  new  trial  on  the  ground  of  mis^reetion 
which  was  disohargedi  and  Pollock,  C.B.,  in  ddivering 
the  judgment  of  the  Court  sidd:  **The  objection 
taken  to  the  ruling  of  the  learned  Recorder  was,  tbit 
he  had  directed  the  jury  that  the  wife  w*s  a  general 
agent  for  the  husband.    Without  saying  that  a  wife 
in  eveiy  case  has  such  an  authority  to  bind  her  hus- 
band, we  are  of  opinion  that  the  direction  was  correct 
with  reference  to  the  circumstances  of  this  case.    A 
partner  is  a  particular  kind  of  agent  who  has  a  general 
anthority  to  bind  his  partners  j^  contncts  made  in 
the  course  of  bu^ness;  and  in  like  manner  a  wife  has 
authority  with  reference  to  such  matters  as  are  nsoaliy 
under  the  contrd  of  the  wife.     If  that  authority  is 
broken  in  upon,  it  must  he  by  speciai  drcumstancas 
which  do  not  appear  in  the  present  case."    Thatcase 
therefore  turns  on  its  particuhff  fects.      I  admit  that 
in  the  case  of  JahntUm  ▼.  Sumner  (3  Hurlst  and 
Norm.  261)  he  expresses  an  opinion  which  goes  mDcli 
fiirther,  but  there  the  husband  and  wife  were  separated, 
and  the  plaintiff  was  non-suited.      The  observatioa 
made  by  the  learned  judge  was  not  necessary  for  the 
decisk>n  of  the  case.     It  was  thb:  If  a  man  and  his 
wife  live  together,  it  matters  not  what  private  agree- 
ment they  may  make,  the  wife  has  all  usual  authorities 
of  a  wife.    The  opinion  of  Pollock,  G.B.,  is  directly 
at  variance  with  his  own  opinion  in  the  other  case. 
Now  we  come  to  the  case  of  JoUy  v.  Reea  which  is 
decisive  in  fevour  of  tlie  proposition  coutended  for  bj 
the  defendant.    In  that  case  the  goods  were  neces- 
saries.   They  were  not  actually  ^xmsumed  by  the  has- 
band,  but  they  were  found  by  the  jury  to  be  neces- 
saries suiuble  to  the  condition  in  life  of  the  parties, 
and  this  was  further  found,  that  the  allowaQce,  if 
paid,  would  have  been  eafficient  to  have  supplied  the 
wife,  but  that  it  was  not  regularly  paid.    Byles,  J., 
relies  on  that,  having  regard  to  the  circumstaQce  that 
the  wife  was  left  without  funds  to  provide  for  them 
by  the  husband's  neglect  to  pay  reguhirly.    Hot  let 
us  take  tlie  decision  of  the  majority  of  the  Court  which 
was  delivered  by  Erie,  C.J.     He  lays  down  that  the 
question  is  one  of  agency.     "  We  consider,"  he  says, 
«'  that  the  wife  cannot  make  a  contract  bindhig  on  her 
husband,  unless  he  gives  her  anthority  as  his  agent  to 
do  so."     He  then  gives  the  judgment  of  the  Goart. 
This  case  appears  to  me  to  be  an  authority  to  shew 
that  the  proposition  hdd  down  by  Deasy,  B.  was  a 
direction  calculated  to  mislead  the  juiy,  and  that  the 
simple  question  which  was  left  to  them,  whether  the 
plaintiff  gave  the  goods  on  the  credit  of  the  basbaod 
or  the  wife,  was  not  the  question.     The  qoest'on 
shouM  have  been  one  of  agency.    The  whole  question 
of  the  arrangements  between  husband  and  wife  sboold 
have  been  laid  before  the  jury  so  that  they  might  bate 
considered  it*  and  that  not  having  been  left  to  them 
L  do  not  think  the  verdict  right    I  must  say  I  nenr 
saw  a  case  in  which  it  was  clearer  that  the  tradesman 
dealt  with  the  wife  than  the  present.    We  have  an 
account  commencing  on  the  1  st  June.    Cash  was  lent, 
£6  cash  the  very  first  day;  the  order  being  for  j^- 
worth  of  goods.    The  account  went  on  untU  Ortober. 
Week  after  week  the  gocds  were  suppKed,  but  we 
£5  were  left  ou>.    There  wis  a  ftffthcr  totu  «  Oct., 
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sod  wliere  Um  goods  were  paid  for  on  the  first  fonr 
weeks,  and  the  monej  left  oat,  I  think  that  is  strong  to 
shew  tiiat  the  credit  was  gi^n  to  the  wife.  Bat  the 
Bobseqaent  transaction  of  the  bill,  pats  the  matter  be- 
yond a  doobt.  Daring  the  whole  of  the  period  the 
hnsband  was  nerer  applied  to.  The  tradesman  draws 
a  bill  on  the  wife  alone.  That  bill  when  it  fells  doe 
is  by  mistake  bronght  to  the  defendant's  hoaseT  and 
the  son  goes  to  oompbun,  and  the  wife  mentions  the 
way  she  would  be  in  if  the  hnsband  knew  of  it.  I  do 
not  think  the  attention  of  the  jary  was  directed  to  the 
qne^on  they  had  to  try.  On  both  gronnds  I  thmk 
there  oaght  to  be  a  new  triaL 

Lefbot,  C.J. — In  this  case  I  might  satbfy  myself 
by  saying  that  npon  the  gronods  stated  by  my  brothers 
O^Briffli  and  Hayes*  I  am  cleariy  of  opinion  this  ver- 
£ct  cannot  stand.     The  grounds  to  which  I  advert 
anonnt  to  eridence  of  a  dear  conspiracy  between  the 
shopoMn  and  the  wife  to  keep  the  hosband  in  the 
dark  doling  the  time  the  goods  were  snpplied,  daring 
the  tioie  that  the  wife  nsisd  her  actnal  and  snpposed 
SBthority  for  the  purpose  of  raising  money  on  her  credit 
I  should  say  that  on  those  grounds  it  is  impossible  to 
let  the  rerdict  stand.    Bat  a  grave  questioa  of  law 
has  ariseiit  and  as  I  have  formed  a'veiy  decided  opi- 
nion upon  that  question,  and  as  the  case  may  upon 
sDother  oecadon  come  before  the  Oouil,  I  feel  it  my 
duty  tboogh  under  circumstances  which  would  make 
me  prefer  to  postpone  doing  so,  to  state  what  my  view 
of  the  law  Is,  not  deriving  it  either  directiy  or  indirectly 
from  any  other  authority  than  that  of  the  law  of  Eng- 
land,  as  confirmed  by  all  the  judges  of  England  above 
a  century  ago,  and  which  has  been  always  adhered  to, 
although  occasional  observations  have  been  dropped 
by  judges  inconsistent  with  the  law  as  laid  down  by 
sll  the  judges  of  England,  between  that  time  and  the 
late  ease.    There  are  perhaps  some  observations  some- 
what inoonnstent;  yet  the  opmion  of  Erie,  CJ.,  the 
opinioii  of  the  Chief  Baron  of  England  coincide  with 
the  authority  of  all  the  judges  of  England,  as  ex- 
pressed above  a  centory  ago.     Amongst  those  jodges, 
were,  I  would  observe,  Sir  Matthew  Hale,  Sir  Oriando 
Bridgman,  and  though  he  was  not  one  of  thosejudges 
at  that  time.  Lord  Holt;  and  their  opinions  concur 
with  that  of  Brie,  O.J.,  and  Pollock,  G.B.     I  say  on 
all  those  authorities  I  cannot  hesitate  to  say  that  this 
▼enfict  cannot  stand  on  the  ground  on  which  it  has 
been  attempted  to  support  it     And  I  think  it  is  an 
overaght  with  respect  to  the  two  topics  of  the  duties 
«f  a  husband  and  the  privileges  of  a  husband,  that 
lias  led  occasionally  to  some  decisions  which  are  in- 
eonsistent  with  what  I  consider  to  be  the  settled  law 
of  Enghmd.    What  are  the  doties  and  rights  to  which 
1  advert?    I  take  it  that  the  duty  of  a  husband  ll  to 
provide  necessary  food  and  apparel  for  his  wife,  and 
tbe  fiuslly.    That  is  his  dnty;  and  what  is  his  right? 
That  lie  shaU  be  the  person  who,  if  he  shall  choose, 
ihall  provide  these  necessary  things.    He  is  the  judge 
of  what  his  means  will  dlow  him  to  do  in  that  respect. 
h  IS  said  that  that  is  not  reasonable,  but  no  matter 

whether  it  is  reasonable  or  not^  that  is  the  law,  and 
^sanot  be  disputed,  that  It  Is  not  only  his  daty  but 
his  right;  and  if  be  makes  that  provision  either  by 
indmg  those  articles  which  are  necessary,  buying 
I  hiasel^  or  if  not  choosing  to  occupy  himself  in 


that  way,  he  gives  a  sufficient  supply  of  money  to  his 
wife  to  supply  those  articles,  and  that  supply  is  con- 
tinued from  time  to  time,  there  is  not  an  aathority 
that  says  or  coald  say  that  under  sach  circumstances 
the  hnsband  has  lost  his  right  to  be  the  person  to 
judge  of  and  to  supply  those  necessaries,  that  he  has 
lost  his  right  thongh  he  supplies  his  wife  with  money  in- 
stead of  the  articles  themselves.  Now,  it  is  said,  why 
is  a  private  agreement  between  the  hosband  and  the 
wife  to  affect  a  shopkeeper  who  sends  his  goods  to 
the  credit  of  the  hnsband?  I  ask  why  is  the  private 
agreement  between  the  wife  and  the  shopkeeper  to 
divest  the  hnsband  of  his  right  and  privilege  of  sup- 
plying the  goods  or  the  means  of  baying  them?  I 
agree,  if  the  hosband  by  hiscondoct  has  led  a  trades* 
man  to  give  goods  to  his  wife  on  his  credit,  and  no 
charge  is  afterwards  made,  when  once  the  hosband 
has  permitted  this  by  his  assent  or  his  c6nnivaoce, 
and  by  his  negligence  has  led  the  tradesman  into  Che 
trap  of  supplying  goods  on  credit,  no  arrangtfkaentr 
between  him  and  the  wife  can  affaet  his  positioti. 
Prom  the  day  of  the  marriage  the  husband  in  this  case 
made  the  arrangement  which  he  had  a  right  to  make 
with  his  wifb,  that  he  would  discharge  hts  duty  by 
supplying  money  to  purchase  the  necessary  goods  for 
his  use,  and  he  did  so,  and  from  that  day  to  the 
hour  at  which  he  was  famished  with  a  bill  for  goods 
supplied  on  his  supposed  credit,  I  say,  there  is  not  an 
atom  of  aathority,  or  reason  or  justice,  to  lead  me  to 
say  that  the  husband  who  set  oat  in  life  making  an 
ample  provision  for  the  only  duty  he  was  bound  to 
discharge,  and  continued  to  discharge  it,  had  never 
authorised  this  credit  to  be  given  or  had,  or  given  any 
countenance  to  sanction  his  wife^s  conduct.  He  had 
thus  discharged  his  duty.  I  say  that  there  is  not  an 
authority  in  the  kw  that  will  say  that  he  is  to  be 
deprived  of  the  protection  that  the  law  gives  him 
against  being  taking  in  In  this  sort  of  way  by  an  ar« 
rangement  between  the  shopman  and  his  wife.  Every 
week  of  his  life  he  thought  he  had  discharged  all  the 
duties  of  his  life.  He  discharged  his  daty  faithfully, 
according  to  the  arrangement  he  had  entered  into.  It 
does  not  appear  that  for  the  whole  length  of  time 
during  which  these  articles  were  supplied,  he  had  the 
slightest  intimation  that  Ihey  were  supplied.  It  may 
be  said  it  was  a  privste  arrangement  which  the  Uw 
will  not  recognise.  Every  husband  is  entitled  to  dis- 
charge for  himself  his  daty  of  procuring  necessaries, 
or  to  give  the  money  for  procuring  them;  he  is  not 
liable  to  have  a  bill  run  up  by  a  shopkeeper  whp 
chooses  to  fambh  the  goods  upon  a  demand  taken  by 
his  wife.  Does  the  law  invest  the  wife  with  an 
authority  of  that  sort?  It  is  a  great  mistake  to  sup^ 
pose  that  it  is  a  pretun^pHo  jwria  at  dejure.  The  ob- 
servations of  Erie,  C.J.,  on  that  oaght  to  be  written 
in  letters  of  gold  as  exposing  the  absurdity  of  this 
pruwnptio  juris  €t  dejurt^  the  absurdity  ofsopposing 
that  the  wife  has  a  right  to  sopersede  the  husband  in 
his  duty  of  sapplying  the  articl^is  in  question,  and  thus 
protecting  himself  from  a  predicament  which  might 
ruin  himself  and  his  family.  What  length  of  time 
might  it  go  on?  In  the  mean  time  he  according  to 
his  meaaa  supplied  the  money ;  he  had  a  right  to  make 
the  arrangement  to  do  so,  and  carried  It  out  He  never 
led  the  man  to  liimish  these  goods  on  his  credit.     It 
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is  not  a  private  arraogement  made  io  derogation  of 
anj  engagement  he  made,  nor  did  he  do  anything  to 
induce  the  shopman  to  furnish  these  goods.  He  is 
left  without  a  bill  for  four  years,  and  then  for  the 
first  time  we  are  told  this  was  a  private  arrangement 
which  was  made  which  the  husband  had  no  right  to 
make  with  his  wife.  He  had  a  right  by  law  to  supply 
the  goods  or  give  money  for  them,  and  it  is  not  a 
private  arrangement.  He  had  given  no  engagement 
to  the  tradesman, — ^that  b  the  point.  Erie,  CJ.,  ad- 
verts to  that.  The  cases  contain  observations  made 
on  mistake  and  oversight  when  they  talk  of  a  private 
arrangement.  If  tho  husband  had  given  any  reason 
for  supposing  that  he  had  authorised  the  goods  to  be 
supplied,  it  would  be  a  different  matter.  In  this  case 
as  in  every  other  the  question  is,  did  the  husband 
authorise  the  wife  to  pledge  his  credit?  There  is  no 
presumption  that  the  hus^nd  by  a  presutnptio  juris 
is  supposed  to  give  his  wife  an  authority  to  pledge  his 
credit.  If  this  tradesman  had  sent  the  goods  at  any 
one  time  by  the  husband's  sanction:  if  there  was  any- 
thing to  induce  the  tradesman  to  think  that  the  hus- 
liand  had  sanctioned  his  wife  in  dealing  on  credit,  it 
would  be  impossible  to  supersede  the  authority;  but 
there  never  was  anything  of  the  kind.  If  there  were 
any  such  authority,  every  man  would  have  a  right  to 
avail  himself  of  it?  There  is  then  no  presumptio 
jurisy  but  there  is  a  presumption  that  if  the  husband 
does  not  discharge  his  duty,  then  the  wife's  authority 
arises  of  necessity,  then  the  shopkeeper  from  the  con- 
duct of  the  husband  has  acquired  a  right  to  give  credit 
to  the  wife  to  supply  her  necessities.  If  the  husband 
has  discharged  his  duty  by  supplying  the  money  from 
time  to  tipie,  we  cannot  hold  him  liable.  When  I 
consider  that  the  shopman  took  from  the  wife  a  bill 
to  prevent  the  husband  knowing  of  the  abuse,  when  I 
consider  all  the  cu^umstances,  I  cannot  have  a  shadow 
of  doubt  not  only  on  the  merits  of  the  case»  but  I 
would  say  on  the  law  of  the  case,  and  I  am  therefore 
of  opinion  that  there  should  be  a  new  trial 


Court  of  Common  ^Uatt. 

[lUportftlby  J.  Flald  JotaoiUn,  Bw|.»  BuAttiK^UlAw.^ 

Cbadwick  V.  Dalt.— Jttfis  3,  12,  15,  1865. 

Construction  of  ths  words  *'  upon  or  about  the  said 
works  ^^'^Construction  of  clauses. 

A  deed  entered  into  by  C.  the  trustee  of  the  Corpora' 
tion^  Town  Commissioners^  and  Qrand  Jury  of 
Droghedoy  and  B.  a  contractor,  for  the  purpose 
of  building  a  new  bridge  over  (Ae  River  Boyne  in 
that  town^  contained  a  clause  **thai  all  nuierials 
brought  cuid  left  upon  or  about  the  said  works  by 
the  contractor  or  by  his  orders  for  the  purpose  of 
being  used  in  and  about  the  carrying  on  Ae  said 
workSf  should  from  time  to  time  of  their  being  so 
brought  be  considered  as  the  property  of  and  belong 
to  the  said  G.  as  such  trustee^^^  (tc.  D.,  a  credUor 
of  B.,  subsequently  sdud  in  execution  materials 
jurniAed  by  B.     Upon  the  trial  of  an  interpleader 


issue  between  C  ir  I>.  it  appewredihiA  a  portion  of 
the  materials  seised  was  then  in  a  yard  and  office 
hired  by  the  contractor,  on  the  South  Quay  ofDro. 
ghedOf  situate  in  the  neighbourhood  of  the  site  of 
the  proposed  bridge,  another  portion  en  the  South 
Quay  (which  appeared  to  be  a  pMic  ^uoy),  at  a 
distance  of  more  than  120  feel  from  the  s&e  of  the 
bridge  and  another  portion  on  an  open  piece  of 
ground  also  hired  by  the  contractor,  and  distaid 
about  S4i9  feet  from  the  site  of  the  bridge,  Held 
(following  Montgomery  v.  Middletou,  8  Ir^JtiT, 
N.  S.  230),  that  the  question  whether  the  materiaU 
seised  were  '*  upon  or  about  the  said  works,^^  woi 
a  question  for  the  jury, 
A  previous  (iause  in  the  same  deed  provided  that  if 
B.  should  become  insolvent,  or  for  any  such  ream 
should  omit  to  continue  the  works,  it  should  be  com- 
petent to  C.  to  serve  a  notice  on  him  requiring  hm 
to  continue  them;  and  that  in  default  of  his  doing 
so  within  ten  days  after  such  notice,  the  materiaU 
should  become  Ae  property  oj  C,  and  he  might 
employ  others  in  the  execution  of  the  works,  Hdd, 
that  this  did  not  operate  to  prevent  G,  from  o6- 
taining  m  the  mattriah  as  soon  as  they  wen  de- 
posited upon  the  works  such  a  qualified  propeit^ 
as  prevented  the  eheriff  from  eeizing  them  at  tht 
suit  of  a  creditor;  and  that  after  a  ten  dayf  wh 
tice  he  acquired  a  different  sort  of  property  in  that 
in  which  he  had  a  qualified  property  before. 

This  was  fin  issue  durected  by  the  Court  of  Common 
Pleas,  under  the  Interpleader  Act,  to  try  whether  &U 
or  any  portion  of  the  goods  6eiz«»d  by  the  sheriff 
under  the  execution  in  the  case  of  Daly  v.  Buxton, 
was  or  was  not  at  the  time  of  the  seiaure  the  property 
of  the  dumant,  John  Chadwick,  as  against  Daly,  the 
execution  creditor.     The  case  was  tried  before  Mr. 
Baron  Fitzgerald,  in  the   Consolidated  Kisi  Prim 
Court,  on  the  30th  of  January  last     It  appeared  at 
the  trial  that  one  Samuel  Bnxton  was  employed  by 
the  Corporation  of  Drogheda,  the  CommissionerB  for 
Improving  the  Port  of  Drogheda,   and  the  Qrand 
Jury  of  Drogheda,  to  remove  an  old  bridge  over  the 
river  Boyne  in  that  town  and  construct  a  new  one. 
The  contract  for  the  performance  of  such  work  was 
contained  in  a  deed  dated  Uth  of  March,  1864,  and 
made  between  the  corporation  of  the  first  part,  the 
commissioners  of  the  second  part,  a  numb^  of  per- 
sons named  as  constituting  a  committee  on  behalf  of 
the  parties  of  the  first  and  second  parts,  aod  of  the 
grand  Jury  of  the  third  part,  the  said  Buxton  of  the 
fourth  part,  two  persons  as  his  sareties  of  the  fifth 
part,  and  John  Cbadwick,  the  plaintiff  ss  a  trustee 
of4he  parties  of  the  firsl^  second,  and  third  parts,  of 
the  sixth  part    The  deed  which  was  only  ezecnted 
by  the  parties  of  the  fourth  and  fifth  parts  contained 
a  clause,  which  was  mainly  relied  on  bj  the  plaintifl^ 
to  the  following  effect: — "  And  further,  that  all  ma- 
terials brought  and  left  npoa  or  about  Uie  sud  works 
by  the  contractor  or  by  his  orders  for  the  purpose  of 
being  used  in  and  about  the  carrying  on  the  said 
works  shall  firom  time  to  time  of  their  being  so 
brought  be  considered  as  the  property  of  and  belong 
to  the  said  John  Cbadwick,  bis  executors  and  admi- 
nistrators as  snch  trustees  and  trustee,  and  shall  not 
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im  ftoj  aocooiit  or  pretenoe  whatever  be  taken  away 
by  the  contractor  or  anj  other  person  or  persons 
whataoerer  without  the  special  licence  and  consent  of 
the  oommittee;  bnt  the  said  John  Chadwick,  Ida  ex- 
ecntcHTSy  and  administrators  slfall  not  in  anywise  be 
answerable  or  liable  for  any  loss  or  (daniage  which 
shall  happen  to  or  in  respect  of  the  said  materials 
either  by  the  said  materials  being  lost,  stolen,  or  in- 
jured by  the  weather  or  otherwise  howsoever,"  A 
previons  danse  in  the  deed  provided  that  if  the  con- 
tractor should  be  insolvent,  or  through  any  such  rea- 
son should  omit  to  continue  the  works,  it  should  be 
competent  to  the  oommittee  to  serve  a  notice  on  him 
requiring  him  to  continue  to  execnto  them,  and  in 
defimlt  of  his  doing  so  within  ten  days  after  such  no- 
tice, that  then  the  plant  and  materials  should  become 
the  property  of  the  committee,  and  that  they  might 
employ  others  in  the  execution  of  the  works.  At 
the  commencement  of  the  works  the  contractor  took 
from  a  person  named  Mathews  a  house  and  yard  on 
the  South  quay  of  Drogheda,  situate  in  the  neighbour- 
hood of  the  site  of  the  proposed  bridge,  and  on  the 
side  of  it  next  the  sea;  this  yard  and  house  were  up 
to  the  ttose  of  the  seisure  occupied  by  a  person  named 
Halliday  and  his  wife.  Haliiday  was  a  caretaker  in 
the  employment  of  Buxton,  and  the  house  was  used 
as  the  office  of  Buxton  and  of  his  foreman  at  the 
wortcs.  A  portion  of  the  goods  seised  under  the  ex- 
ecution was  at  the  time  of  the  seieuro  in  this  yard 
and  ofliceu  The  South  quay  appeared  to  be  a  public 
quay.  It  was  separated  from  the  yard  and  office  by 
a  thoron^fare  which  at  its  narrowest  part  was  about 
twenty- two  feet  wide.  There  were  deposited  on  the 
South  quay  stones  used  as  a  material  for  the  works 
by  Boston,  at  a  distance  of  about  120  feet  from  the 
nte  of  the  bridge.  These  stones  were  not  seised; 
bat  beyond  this  and  further  from  the  bridge  there 
were  deposited  on  the  South  quay  certain  chattels 
which  were  seiaed  by  the  sheriffi  On  the  other  side 
of  the  bridg%  the  nde  furthest  from  the  sea  but  on 
the  same  side  of  the  river,  the  contractor,  Buxton, 
hired  from  a  person  named  Moynthan  an  open  piece 
of  ground,  bounded  on  the  one  nde  by  the  river,  and 
on  the  other  side  by  John-street,  which  was  distant 
about  849  feet  from  the  site  of  the  bridge;  and  on 
diia  piece  of  ground  were  certain  other  of  the  chattels 
seised  by  the  sheriff:  The  only  remaining  goods  in 
question  were  seised  by  the  sheriff  at  a  place  called 
the  Qnarry,  about  a  quarter  of  a  mile  from  the  town. 
They  consisted  of  a  crane  and  chains;  and  as  to 
them,  it  was  finally  admitted  at  the  trial  that  the 
plaindff  could  not  succeed  in  obtaining  a  verdict.  The 
question  therefore  was  as  to  the  goods  and  chattels 
seised  at  the  yard  and  office,  at  the  Sonth  quay,  and  at 
If oynihan's  premises.  The  contention  of  the  plain- 
tiflr  WB8»  that  these  goods  and  chattels  were  materials 
brou^t  and  left  t^pon  or  abaiU  th$  tM  works  within 
the  meaniog  of  the  deed,  and  thereby  became  the 
property  of  Ghadwick  as  agdnst  the  execution  credi- 
tor. It  appeared  that  Buxton  ceased  to  carry  on  the 
works  on  the  9th  November,  1864,  and  the  clerk  of 
the  works  m  the  employment  of  the  engmeer  i^ppohited 
by  the  committee  of  the  three  bodies,  deposed  at  the 
trial  that  he  had  a  communication  with  Ghadwick  the 
ftmstee;  and  that  by  Ghadwick's  direction  he,  on  the 


10th  November,  entered  into  charge  of  the  works 
and  the  materials,  and  that  he  would  not  have  al- 
lowed any  of  them  to  be  taken  away.  He  swore 
that  he  was  daily  on  the  ground,  but  it  appeared  that 
he  did  not  employ  any  watchman  to  watch  the  goods 
till  after  the  seiinre  in  execution,  which  took  place 
on  the  26tb  November.  On  the  part  of  the  defeii-  . 
dant  it  appeared  that  a  night  watchman  had  been  re» 
golarly  employed  by  Buxton  from  the  time  of  the 
commencement  of  the  works,  who  continued  to  watch 
after  Buxton's  departnre,  and  received  payment  from 
him  after  such  departure.  This  man  swore  that  he 
had  the  watching  of  the  goods  seised  up  to  the  time 
of  the  deisnre  and  afterwards.  He  deposed  that  Box- 
ton's  foreman  had  the  charge  of  the  goods  during  the 
day-time,  and  that  the  foreman  remained  after  Box- 
ton's  departnre  at  the  office  where  Haliiday  and  his 
wife  abo  were.  And  it  appeared  that  the  key  of  the 
yard  and  office  was  with  Halliday  np  to  the  time  of 
the  execution,  when  it  was  handed  to  one  of  the  bai- 
liffii  emptoyed  in  such  execution.  It  appeared  that 
the  site  of  the  bridge  and  the  pUce  where  the  works 
were  actually  being  carried  on  were  paled  in  and  en- 
closed, bat  none  of  the  goods  seised  were  within  that 
enclosure. 

At  the  close  of  the  plaintiff's  case  Dowse,  Q.O., 
for  the  defendaot,  called  for  a  non-suit  or  direction 
for  the  defendant,  on  the  grounds— 1.  That  the 
clause  relied  on  by  the  plaintiff  in  the  deed  waa 
dependent  on  a  condition  of  giving  ten  days'  notice  of 
dsAinlt  and  fiedlttre  to  perflmn  certain  matters,  and 
that  no  such  notice  of  default  was  shown.  2.  That 
the  clause  constituted  only  an  equitable  contract  be- 
tween Buxton  and  Ghadwick,  and  could  give  no  title 
at  all  to  the  chatteb  without  deliveiy  of  which  there 
was  no  evidence,  and  that  the  equitable  contract  was 
not  complete  by  reason  of  Ghadwick's  not  having 
executed  the  deed.  3.  That  there  was  no  evidence 
that  the  property  seized  was  upon  or  about  the  works 
within  the  meaning  of  the  contract,  and  that  there 
was  no  sufficient  evidence  of  possession  in  the  plain- 
tiff Ghadwick.  4.  That  the  contract  was  a  bill  of 
sale  within  the  meaning  of  the  17  &  18  Vice.  5d« 
and  as  such  required  registration,  which  was  not 
shown.  With  reference  to  the  third  objection,  the 
judge  was  of  opinion  that  there  was  no  eridence  that 
the  goods  seised  were  upon  or  about  the  works 
within  the  meaning  of  the  contract;  but  in  order  to 
prevent  the  necessity  of  a  new  trial,  if  wrong,  he 
thought  it  advisable  to  have  certain  questions  submit- 
ted to  the  jury.  Having  declined  to  non-suit  the 
plaintiff,  the  defendant's  case  was  gone  into.  The 
learned  judge  left  to  the  jury  the  three  following 
qnestions:^l.  Whether  the  goods  in  question  were 
brought  to  the  respective  places  where  they  were 
seised  for  the  purpose  of  bemg  used  in  carrying  on 
the  works,  to  which  the  jury  answered  affirmatively. 
2.  Whether  there  were  or  was  any  places  or  place 
nearer  to  the  proposed  bridge  where  the  goods 
could  have  been  reasonably  pUused  for  the  purpose 
of  bebg  used  m  carrying  on  the  works  than  the 
places  whereon  they  were  respectively  pUoed,  to 
which  the  jury  answered  in  the  negative.  3.  Who- 
ther  Ghadwick  by  himself  or  anyone  for  lum,  hsd 
possession  in  fsdt  of  the  goods  al  the  time  of  tha 
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Msore,  to  which  the  jury  answered  in  the  negative. 
Sefjeani  Annatrong^  for  the  plaintiff,  called  for  a 
direction  on  theae  findings,  and  also  called  on  the 
judge  to  leave  to  the  jary  the  qaestion  whether  the 
goods  were  upon  or  about  the  works  within  the  mean- 
ing of  the  contract,  which  he  declined  to  do,  and 
directed  a  verdict  for  the  defendant,  bat  reserved 
liberty  to  the  plaintiff  to  move  to  have  the  verdict 
changed  into  a  verdict  for  him  as  to  all  the  goods  ex- 
cept the  erane  and  chains,  if  the  Court  should  be  of 
opinion  that  he  ought  to  have  so  directed,  having  re- 
gard to  the  several  points  made  by  the  defendant's 
^unseL  The  plainthBT  obtuned  )a  conditional  order 
that  the  verdict  had  for  the  defendant  might  be  set 
aside  and  a  verdict  entered  fbr  the  plainti£^  or  for  a 
new  trial  on  the  ground  of  misdirection  by  the  learned 
judge,  and  because  the  verdict  was  against  evidence 
and  the  weight  of  evidence,  against  which 

Dowae^  Q.C.,  (with  him  E.  Foley)  showed  cause.— 
The  judge  was  right.  This  is  a  deed  which  uses 
English  words,  of  which  the  judge  was  at  least  as 
go^  a  judge  as  the  jury.  **  Works  '*  must  mean 
here  the  site  of  the  works,  the  locua  in  quo.  We 
have  it  in  evidence  that  the  works  were  surrounded  by 
a  paling.  The  works  mean  the  proposed  bridge.  A 
provision  further  on  in  the  deed  throws  some  light 
upon  this.  In  case  the  contractor  brings  improper 
materials  he  is  to  take  them  away  from  the  woriu. 
From  what  works?  not  from  his  own  premises  for 
which  he  pays  rent.  ''  About"  in  the  Imperial  Dic- 
tionary means  '*  around  on  the  outside."  At  Ac 
trial  Montgomery  v.  Middhton  (13  Ir.  G.  L.  R.  173) 
was  referred  to  on  the  other  side,  but  it  does  not  go* 
vem  this  case.  CbriBtian,  J.  says  In  that  case  that 
there  was  a  question  of  fact,  whether  the  vessel  had 
arrived  at  Sligo  or  not  But  here  there  is  no  ques- 
tion of  fact,  the  qaestion  is  upon  the  meaning  of 
English  words.  Suppose  this  manliad  brought  cen- 
tres to  Amiens-street  and  lefb  them  there,  could  a 
judge  leave  it  to  the  jury  to  say  if  they  were  upon  or 
about  the  works?  Because  an  ambiguous  word  is 
there^  is  the  question  to  be  left  to  the  jury?  This  is 
only  to  be  done  when  the  ambiguity  is  what  parol 
evidence  can  qualify  or  explain.  Another  qaestion 
is,  if  this  is  within  the  Bill  of  Sales  Act  That  Act 
provides  that  every  bill  of  sale  shall  be  registered 
with  certain  formalities  which  it  is  conceded  were  not 
obtserved  here.  **  Apparent  possession  "  in  section  7 
has  received  a  construction.  The  clause  in  the  deed 
reUed  on  by  the  plaintiff  depends  upon  the  condition 
of  giving  the  contractor  ten  days'  notice  of  default. 
The  jury  have  found  that  Ghadwick  did  not  get 
possession. '  The  plaintiff  may  have  an  equitable  title 
but  none  at  law— i7o/ro>^  v.  Marshall  (10  Ha  of 
Lords).  As  to  whether  equitable  chiims  can  be  the 
subject  of  interpleader  order,  I  refer  to — Rouch  v. 
Wrighi  (6  Jur.  766,  note  by  the  reporter);  Froei  v. 
Eeywood  (2  DowL  N.  S.  801);  but  in  none  of  these 
is  there  a  deeimon  exaetly  on  the  point;  ffunt  v. 
SMdon  ( 1 3  0.a,  N.S.,  760). 

Seryeant  Armstrmg  tatd  Fergueon^  Q.O.,  in  sap- 
port  of  the  rule. — ^This  clause  is  not  a  grant  of  future 
property— £?vafis  v.  Tkomae  (Groke,  Jas*  172): 
Earl  a/SutlaiuPe  eaee  (2  Brownlow,  3d8>  *  It  ope- 
rate as  a  oovenani  until  the  thing  is  in  existence; 


then  it  is  a  grant  It  is  a  oon^umg  covenant  It 
shoidd  have  the  same  offset  as  if  execoted  contempo* 
raneously  with  the  i>ringing  of  the  property  on  the 
ground.  It  is  said  ^*  the  works  "  must  be  considered 
to  be  the  very  site  of  the  bridge.  That  is  too  narrow 
a  construction  of  **  upon  or  a£)nt  the  works."  Take 
the  case  of  the  Dublin  Exhibition.  This  is  a  deed 
made  by  workmen,  and  that  is  one  of  the  reasons 
why  the  question  should  have  been  left  to  the  juy. 
What  is  the  difference  between  ten  yards  and  a  bon- 
dred  yards?  As  to  the  word  '' about,"  the  best  die- 
tionary  is  the  popular  use  of  the  word.  This  word 
has  a  dosen  meanings.  It  does  not  necessarily  meaa 
abutting.  The  jnry  are  to  say  what  is  its  meaoiog, 
having  regard  to  all  the  circumsunces  of  the  gsm. 
The  moment  it  appears  that  the  interpretation  is 
doubtful  it  is  for  the  jury.— Jfon^gfomsrsr  v.  Mid- 
dUton  (13  Ir.  0.  L.  R.  173;  s^  reported  In  the 
Court  of  Exchequer  Chamber,  8  Ir.  Jar.  N.S.  230). 
IMonahan,  CJ. — Both  parties  called  for  a  direc- 
tion there.]  If  the  judge  should  have  mterpreted 
the  word  '*  about "  at  all,  he  should  have  held 
it  to  mean  **in  the  neighbourhood  of;**  but  if  he 
did  not  interpret  it  he  shoukl  have  left  it  to  the 
jury.]  [Chrietian,  J. — It  seems  to  me  to  depend 
more  on  the  word  '*  upon,"  and  that  that  would  mean 
where  the  wortmen  are  working  upon.]  As  to  thu 
being  a  bill  of  ^ale,  a  bill  of  sale  contemplates  thugs 
capable  of  being  scheduled  and  enumerated— iflwjr 
v.  Day  (7  H.  &  N.  457).  This  is  not  an  instrument 
which  at  the  time  of  its  inception  and  execution  ope- 
rated to  transfer.  The  meaning  of  the  deed  was, 
that  though  the  pioperty  was  to  be  in  us,  the  duty  U7 
upon- the  contractor  to  watch  against  theft.  Chad- 
wick  had  no  right  to  exclude  the  contractor  from 
coming  and  attending  the  materials,  but  he  had  the 
right  to  prevent  them  from  being  taken  away.  The 
possession  he  took  was  in  conformity  with  that  right. 
Non  oonatat^  but  that  Buxton,  thongh  he  went  awaj, 
might  have  come  back  on  the  12th  or  13th  with  snffi- 
cient  woi^men  and  continaed  the  works— Lunn  v. 
Thornton  (1  C.  B.  379);  Latimer  v*  Bateon  (4  B.  & 
0.  652);  Congrwe  v.  Evetts  (10  Ex.  298).  There 
has  been  here  by  both  ways  the  actus  nawe  itUirve- 
niens* 

E.  Foley  in  reply,— There  b  an  eariy  provision  m 
the  deed*  that  inasmuch  as  it  will  be  necei^srf  fbr 
the  contractor  to  lay  plant  and  materials  on  the  road- 
way forming  part  of  the  approach  to  the  bridge,  the 
contractor  shall  not  be  liable,  ^  That  shows  that 
a  close  proximity  to  the  bridge  was  in  the  contem- 
plation of  the  paitieji  with  reference  to  the  ownerabip. 
The  deed  oontemplates  a  watchman  day  and  night 

Cur.  adv.  vdt 

June  15.— MoKAHAN,  C.  J-— This  was  an  ipp\w»- 
tion  to  enter  a  verdict  hi  fhvour  of  the  plwutiff  or  for 
a  new  trial.  The  action  was  tried  before  Baron  Rts- 
gerald  in  the  Consolidated  Court  last  Tenn.  The 
property  Is  not  of  much  value^  still  we  mnst  decide 
upon  it  as  best  we  can.  I  regret'  the  oondnsion  is, 
that  we  cannot  enter  the  verdict  one  way  e*  «tho« 
This  was  an  uiterpleader  issue.  [His  Loidshlp  stated 
the  facts.]  The  plamtiff  rested  his  title  on  the  deed 
together  with  certahi  parol  evidence.    The  deed  oon- 
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Uins  a  proviftioD  to  this  effect:  **  And  further,  that 
ail  materials  brought  and  left  upon  or  about  the  said 
works  by  the  contractor  or  bj  bis  orders  for  the  pur- 
pose of  being  used  in  and  about  the  said  works  shall 
from  time  to  time  of  their  being  so  brought  be  con- 
sidered as  the  property  of  and  belong  to  the  sud 
John  Ghadwick,  bis  executors  and  administrators,  as 
such  trustee  and  trostees,  and  shall  not  on  any  ac- 
count or  pretence  whateTCr  be  taken  away  by  the 
oootraetor  or  any  other  person  or  persons  whatso- 
ever without  the  spedal  licence  and  consent  of  the 
commHtee;  but  the  said  John  Chadwick,  his  execu- 
tors and  administrators,  shall  not  in  anywise  be  an 
swerable  or  liable  for  any  loss  or  damaf;e  which  might 
happen  to  or  in  respect  of  the  said  materials,  either 
by  the  said  materials  being  lost,  stolen,  or  injured  by 
the  weather  or  otherwise  howsoever."  That  is  the 
provision  on  which  Chadwick  relies.  It  appears  that 
the  materials  were  not  the  property  of  Buxton,  the 
contractor,  when  this  deed  was  entered  into;  and 
Daly  allies,  first,  that  this  applies  only  to  property 
left  on  or  about  the  works,  and  therefore  not  having 
property  on  or  about  the  works  the  deed  had  no  op- 
portunity of  coming  into  operation  at  all.  If  that 
be  the  true  construction,  cadit  quceatioi  Ofaadwick 
would  have  no  title.  There  is  not  much  dispute  as 
to  the  facts.  The  bridge  was  to  be  built.  There  was 
a  public  quay.  Immediately  behind  there  was  a  pub- 
lic thoroughfare;  and  it  was  provided  that  some  of 
the  material  was  to  be  deposited  on  a  pUce  which 
might  interfere  with  the  public  thoroughfare,  because 
it  is  provided  that  in  that  case  they  were  to  indem- 
nify the  contractor  Buxton  from  all  loss  he  might 
sustain.  I  refer  to  that  to  extract  from  it  if  I  can 
where  the  parties  contemplated  the  materials  were  to 
be  laid.  The  nature  of  the  structure  is  also  to  be 
considered.  That  these  materials  should  have  been 
immediately  in  contiguity  was  the  argument  made  for 
Daly,  and  such,  I  collect,  was  the  opinion  of  Baron 
Fitzgerald.  There  may  be  a  different  result  as  to  a 
portion  of  them.  The  jury  have  found  that  they 
were  in  the  most  convenient  place.  Some  portions 
were  disposed  in  a  yard  which  Mr.  Buxton  hired  from 
a  party  residing  on  the  same  side  of  the  river,  other 
portions  on  an  open  space  of  ground  which,  however, 
is  private  property.  We  are  of  opinion,  following 
Moniffomefy  v.  Middleton*  though  it  decided  differ- 
ently from  my  opinion  at  the  time,  that  this  was  a 
matter  to  be  left  to  the  jury,  and  not  for  the  learned 
judge  to  take  on  himself  to  decide*  It  would  follow 
from  that  that  it  was  a  case  to  direct  a  new  trial. 
But  then  Mr.  Dowse  has  suggested  several  objections 
why  we  should  not  grant  a  new  trial;  and  we  would 
not  do  so  if  we  were  satisfied  that  no  matter  how  that 
point  was  found — ^that  notwithstanding  the  finding  be- 
ing in  favour  of  Chadwick — on  other  grounds  the  de- 
fendant would  be  entitled  to  succeed.  The  first  objec- 
tion is,  that  this  particular  clause  is  not  as  if  it  were 
taken  separately,  but  is  to  be  read  with  a  previous 
clause  and  to  be  governed  by  it.  The  provision  is 
rather  lengthy,  but  in  substance  this:  that  if  the  con- 
tractor should  be  insolvent,  or  through  any  such  rea- 
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son  should  omit  to  continue  the  works,  it  should  be 
competent  to  serve  a  notice  on  him  requiring  him  tQ 
continue  to  execute  them;  and  in  default  of  his  doing 
so  within  ten  days  after  that,  that  the  pUint  should 
become  tho  property  of  the  committee  and  they  might 
employ  others  for  the  execution  of  these  works.  It 
has  been  argued  that  this  is  inconsistent  with  the  sup- 
position that  the  materials  were  to  be  their  property 
fi-om  the  time  they  were  deposited  on  the  ground; 
and  Mr.  DOwse  says  if  this  subsequent  clause  has  any 
operation  it  applies  only  to  plant  deposited  on  the 
premises  after  the  expiration  of  the  ten  days'  notice. 
I  cannot  follow  that.  I  think  the  construction  is, 
that  from  the  moment  they  were  deposited  they  were 
to  be  the  qualified  property  of  the  committee,  ue.,  to 
this  extent,  that  no  one  was  to  remove  them  from 
the  works.  That  is  reasonable,  for  in  this  as  in  such 
contracts  some  of  these  things  were  centres,  which 
were  absolutely  necessary  for  the  construction  of  the 
bridge.  I  think  that  the  moment  they  were  depo- 
sited there  was  a  qualified  property  in  them,  such  aa 
prevented  the  sheriff  from  seizing  them  at  the  suit  of 
a  creditor;  and  that  that  is  not  inconsistent  with  thia 
further  provision,  that  if  Chadwick  wishes  to  use 
them  in  the  construction  of  the  works  he  must  servei 
the  ten  days'  notice,  and  then  he  acquires  a  different 
sort  of  property  in  that  in  which  he  had  a  qualified 
property  before,  and  therefore  so  far  as  the  deed  is, 
concerned  Serjeant  Armstrong's  construction  is  the 
correct  one.  But  then  comes  a  question  of  great  diffi- 
culty. It  is  conceded  that  what  was  seized  is  pro« 
perty  which  did  not  belong  to  Buxton  at  the  time  of 
tjie  execution  of  this  deed;  and  there  is  nothing  bet* 
ter  established  than  that  a  deed  does  not  convey  sub-v 
sequently  acquired  property  to  the  grantee  under  the 
deed.  Several  cases  have  been  decided  on  that  prin- 
ciple. We  were  referred,  amongst  others,  to  one 
which  decided  that  in  such  a  case  the  party  had  no, 
right  to  take  possession  of  subsequently  acquired  pro-, 
perty ;  and  that  if  he  did  so  against  the  will  of  the. 
party  contracting,  the  hitter  might  maintain  trover 
against  him.  That  case  has  not  been  overruled,  but 
several  cases  have  decided  since  that  if  there  be  sub- 
sequently acquired  property,  and  the  novus  actus  has 
taken  place,  and  the  party  has  got  possession,  he  ac- 
quires a  proper  title  by  meann  of  the  possession.  It 
is  by  no  means  dearly  settled  what  that  sort  of  pos- 
session is  to  be.  But  it  is  correctly  laid  down  by 
Lord  Chelmsford  in  Hdroyd  v.  Marshall  (10  H.  of 
L.  216),  that  '*At  law  an  assignment  of  a  thing 
which  has  no  existence  actual  or  potential  at  the  time 
of  the  execution  of  the  deed  is  altogether  void;  but 
where  future  property  is  assigned,  and  after  it  comes 
into  existence,  possession  is  either  delivered  by  the 
assignor,  or  is  allowed  by  him  to  be  taken  by  the 
assignee;  in  either  ease  there  would  be  the  novus 
actus  irUerveniens  of  the  maxim  of  Lord  Bacon."  In 
relation  to  that  I  think  it  necessaiy  merely  to  refer 
to  three  ctum^Cangrwe  y,  Evstts  (10  Ex.  208); 
Hope  V.  Hai/ley  (5  £1L  &  Bl.  830);  AUaU  v.  Carr 
(6  W.  R.  578).  It  wm  be  found  in  each  of  these 
cases  that  under  a  deed  assigning  subsequently  ac- 
quired property  the  party  having  taken  possession, 
though  without  express  consent,  there  wasaraffident 
novus  actus.     There  is  no  doubt,  that  ii  there  was  the 
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express  consent,  or  Ht  the  property  was  taken  nnder 
circnmsUnces  implying  it,  it  would  be  a  novus  actus, 
bot  still  the  qnestton  will  remain  if  it  is  taken  not  ab- 
solutely against  the  will  of  the  party  bot  without  his 
expressed  concarrence,  and  not  against  his  express 
dissent,  what  the  effect  will  be.  Bnt  there  is  a  find- 
ing by  the  jury  that  the  property  remained  in  the 
possession  of  Baxton.  There  is  the  express  evidence 
of  the  clerk  of  the  works  that  on  the  10th  of  Nov. 
in  consequence  of  a  communication  with  Ghadwick  he 
took  possession  of  the  materials.  Thero  is  no  evi- 
dence that  he  kept  a  caretakei :  there  b  evidence 
that  there  was  a  caretaker  of  Buxton  who  continued 
in  possession.  It  occurs  to  us  that  the  opinion  formed 
was  that  the  possession  must  have  been  an  absolute 
possession  excluding  the  other  and  the  care-taker.  It 
occurs  to  us  that  that  is  not  the  question,  but  whether 
the  possession  was  taken  not  against  the  dissent  of 
the  party  (in  the  words  of  Lord  Chelmsford);  and 
all  that  would  be  necessaiy  would  be,  that  there 
should  be  an  agreement  that  that  was  to  be  the  pro- 
perty of  Ohadwick  under  the  deed.  Therefore  it  is 
we  ;ure  not  satisfied  whether  there  was  the  absence  of 
SQch  a  possession  as  would  vest  the  property  in  Chad- 
wicL  We  think  the  attention  of  counsel  and  court 
must  be  dbected  to  these  cases,  and  that  the  question 
would  be  whether  there  was  such  a  possession  as 
passes  the  property,  and  that  it  need  not  be  an  ex- 
clusive one.  Another  question  may  arise  whether 
this  is  a  bill  of  sale,  and  on  that  part  of  the  case 
there  may  be  a  difference  as  to  portioos  of  this  pro- 
perty. Some  of  it  was  in  a  house  rented  by  Buxton. 
At  present,  till  we  know  how  the  possession  is,  it 
would  be  premature  to  determine  whether  this  is  such 
ft  bill  of  sale  as  should  be  registered  to  pass  the  pro- 
perty. We  give  no  opinion  on  that;  but  on  the 
whole  we  are  of  opinion  there  must  be  a  new  trial. 

Christian,  J. — In  the  event  of  the  case  coming 
here  again,  I  should  not  hold  myself  bound  to  an  opi- 
nion m  favour  of  the  plaintiff' on  the  first  point  made 
by  Mr.  Dowse,  the  construction  of  the  deed. 

EuU  alsLlute. 


Court  of  €fmnttrp. 

B«porUd  by  OUtw  J.  Boika,  Esq.,  Btirlftar-at-Uv 

[Master  Lmoir's  Court.] 

TBeportod  bj  OU? or  J.  Burkt,  Em|.,  BarrUter-auLawl 

TooHT  V.  BuRKK.-  iVw.  24,  25,  26,  28;  Dee.  6, 
1864;  March  1,  1866. 

WiU^Construetian  of— Precatory  truda-^Ambi' 
guiiy  in  WiUr^Coata. 

0.  M.  having  by  his  wiU,  dated  21sf  NovmAer, 
1805,  made  several  bequests^  thts  proceeded^ 
*' I  ieave  and  appoint  my  ever  dear  and  hehved 
wife  residuary  legatee  to  this  my  last  will  and  tes- 
tament^ to  have  and  to  keep  for  her  own  use  any 
further  sum  or  sums  of  money  I  may  die  seised  or 
possessed  of  .  .  ,  ,  ,  convinced  she  will  never  de 


sert  my  dear  and  beloved  thUdren  •  .  .  omfol 
her  d^ath  divide  whatever  she  may  have  among  the 
most  deserving  of  her  children  .  •  ,  .  and  my  vnH 
M,  if  ever  ehe  ehould  marry  she  thould  forjeii  ail 
title,  power ^  or  control  over  my  children  and  pro- 
perty^ and  to  have  but  £60  a  year  during  her  na^ 
tural  life;  and  that  aUpovoer  and  authority  vetted 
in  her  should  devolve  on  "  other  parties  therein  named. 
After  testator^s  death,  his  said  wife  being  possessed 
of  a  sum  of  £800  {she  never  having  married 
eubsequenUy),  made  her  wHl,  dated  I2th  of  Aprils 
1829«  wharein  she  declared  that  ehe^  in  pursuance 
of  (dl  power  and  authority  vested  in  her  by  her  said 
husband's  wHl^  bequeathed  said  sum  oj  £800  to 
her  daughter  J.  K.  jor  life,  and  at  her  death  .  .  . 
that  the  sum  of£4tOO  should  be  given  to  her  grand- 
son, and  the  other  £400  to  be  equally  dividedbe- 
tween  her  four  grand  daughiers^^  naming  them. 
Held — that  the  said  expressions  in  0.  M.U  vM 
amounted  merely  to  a  recommendation,  and  did 
not  legally  bind  his  widow  to  divide  whatever  the 
might  have  among  her  children  at  her  death,  and 
that  therefore  the  bequest  to  her  grandchildren  wot 
good. 

Held  also— lAa<  the  sum  of  £800  was  the  proper  sum 
to  bear  the  costs  oj  esiallishing  daimants  retpec* 
five  claims;  and  further^  that  the  persond  rqnt' 
sevtative  of  J.  K.  who  unsuocess/uUy  conteiided 
rAaf  /•  JT.  was  absolutely  entitled  to  said  sum  of 
£800,  was  entitled  to  his  costs  out  of  said  fund. 

This  was  an  adminbtration  suit;  and  all  the  monies 
sought  for  in  the  cause  being  brought  into  Coart  to 
the  credit  of  the  suit,  the  only  question  m  dispote 
was  as  to  a  sum  of  £800. — Oliver  Martyn,  by  his  will, 
bearing  date  21st  Nov.  1805,  devised  and  beqaeathed 
to  his  wife,  Elisabeth  Martyn,  the  use  for  life  of  ail 
his  household  go6ds  and  furniture  of  whatsoever  de- 
scription, plate,  &c;  as  also  the  use  for  life  of  certais 
real  estate,  and  chattels  'real,  with  remainder  over 
to  his  son,  Richard  Martyn,  and  then  added,  **  I  also 
leave  to  my  dear  and  beloved  wife  dominion  and 
power  over  all  my  other  property,  bond  or  jadgment 
debts,  or  any  other  money  due  to  me,  hereby  consti- 
tuting and  appointing  her  sole  executrix  to  this  my 
last  will  and  testament,  subjecting  her  to  the  pay- 
ment of  the  following  sums  of  money."  Testator 
having  then  specifically  provided  for  each  of  his  chil- 
dren, proceeded  as  follows: — '*  I  leave  and  appoint 
my  ever  dear  and  beloved  wife  residaaiy  legatee  to 
this  my  last  will  and  testament,  to  have  and  to  keep 
(br  her  own  use  any  further  sum  or  sums  of  mooey  I 
may  die  seised  or  possessed  of  after  settling  with  my 
children,  paying  all  my  jnst  and  legal  debts,  which 
are  bnt  few,  and  fulfilling  every  direction  in  this  wU^ 
convinoed  she  never  will  desert  my  dear  and  beloved 
children,  but  be  a  kind  and  good  mother,  and  (AMT 
dea^  divide  whatever  she  may  have  among  the  most 
deserving  of  her  children,  bnt  particularly  among 
such  as  may  appear  to  want  it  most,  if  equally  deserv- 
ing and  dutiful  But  if  unfortunately  for  herself  or 
them  she  should  ever  marry,  which  I  do  not  expect 
or  think  she  ever  will  do,  bnt  to  guard  against  all 
possibility  of  such  an  injurious  event,  if  it  should  ever 
happen,  my  will  is,  that  in  such  case  if  ever  she  shonld 
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many,  she  should  forfeit  all  title,  power,  or  control 
oyer  my  ehildran  and  property,  and  to  have  bnt  £60 
a  jear  daring  her  natural  life,  and  that  all  power  and 
authority  vested  in  her  should  deyoWe  nnto  John 
Blake,  Esq.,  of  Wlndfield,  and  John  Brown,  of  Moyne, 
Esq^  or  the  survivor  of  them,  or  in  case  of  their  death 
to  my  eldest  daughter,  convinced  they  will  never  de- 
sert my  said  dear  children.''  Probate  of  this  will 
was  duly  granted  forth  of  his  then  Majesty's  Court  of 
Prerogative  in  Ireland  unto  said  Eliaabeth  Martyn, 
said  testator's  widow,  which  Elizabeth  never  married 
again  after  the  death  of  her  sud  husband.  The  fol- 
lowing is  a  summary  of  the  will  of  Elisabeth  Martyn, 
deceased,  dated  12th  of  April,  1829:— **  Whereas 
my  beloved  husband,  Oliver  Martyn,  by  his  last  will 
and  testament,  bearing  date  the  21st  of  November, 
1807,  after  bequeathing  to  me  the  use  for  life  of  ail 
lus  estates,  household  goods,  &c,  that  he  might  hap- 
poi  to  die  seised  or  possessed  of,"  with  remainder  after 
her  death  to  his  son,  Richard  Martyn,  or  his  lawful 
issue,  male  or  female.  She  then  recited  that  her 
said  husband  by  his  will  left  her  **the  sole  dO' 
mawm  and  power  over  all  his  other  property, 
bond  or  judgment  debts,  or  any  other  money 
due  to  him,  thereby  constituting  and  appointing  me 
sole  executrix  to  his  last  will  and  testament,  subject- 
ing me  to  the  payment  of  the  sums  of  money  therein 
mentioned  to  said  testator's  children.  And  said  Oli- 
ver Martyn  left  and  appointed  me  residuary  legatee  to 
his  last  will  and  testament  to  have  and  to  keep  for 
ray  own  vae  any  further  sum  or  sums  of  money  he 
might  die  seised  or  possessed  of  after  the  settling  with 
his  children,  paying  all  hu  just  aud  lawful  debts, 
which  were  but  few,  and  fulfilting  any  direction  in  his 
will,  convinced  that  I  would  never  desert  his  said  dear 
and  belored  children  but  be  a  kind  and  good  mother, 
and  at  my  death  divide  whatever  I  may  have  among  the 
most  deserving  of  iny  ckildren^  but  particularly  among 
BQch  as  may  appear  to  want  it  most  if  equally  de- 
serving aud  dutiful;  but  if  unfortunately  for  myself 
or  them  1  should  ever  many,  which  he  did  not  think 
or  suspect  I  ever  will,  but  to  guard  against  all  possibility 
of  such  an  injurious  event  if  it  should  ever  happen,  his 
will  was — that  if  in  such  case  I  should  marry,  I  should 
forfeit  aO  power,  title,  and  control  over  his  children 
and  property,  and  to  have  but  £60  a  year  during  my 
natural  life,  and  that  all  power  and  authority  vested 
in  me  should  devolve  unto  John  Blake  of  Wlndfield, 
and  John  Brown  of  Moyne,  Esq.,  convinced  they 
would  never  desert  his  ever  dear  children.  •  .  •  And 
whereas  I  am  anxious  to  fulfil  every  direction  in  said 
Oliver  Martyn's  will,  and  I  have  never  forfeited  the 
title,  power,  and  control,  or  the  power  and  authority 
vested  in  me  by  his  said  will;  and  whereas  I  am 
anxious  at  my  death  to  divide  whatever  I  may  have 
among  my  surviving  children  in  manner  hereinafter 
mentioned  now  in  pursuance  of  all  power  and  autho- 
rity vested  in  me  by  said  Oliver  Martyn's  will  as  ex- 
ecutrix or  residuary  legatee  or  otherwise."  She  be- 
qoeatbed  several  trifling  legacies  to  and  among  three 
of  her  daughters  therein  named,  then  proceeded  with 
respect  to  another  daughter  of  hers  named  Jnlia 
Kelly.  **I  farther  leave  and  bequeath  to  my  execu- 
tors hereinafter  named  a  sum  of  £700,  Ute  Irish  cur- 
rency, and  whali^ver  interest  may  be  due  at  the  time 


of  my  death,  with  one  government  debenture  of  £100  at 
3^percent.  unto  my  executors."  Testatrix  then  desired 
same  to  be  paid  to  said  Julia  Kelly  free  from  the  con- 
trol of  her  husband.  **  And  I  declare  that  I  leave 
said  legacy  hist  mentioned  upon  the  conviction,  recom« 
mendation,  and  request  that  my  said  daughter  Julia 
will  provide  for  the  education  and  support  of  her 
daughter,  Maria  Kelly,  until  she  attains  the  age  of 
twenty -one  years;  and  upon  the  ftirther  conviction, 
recommendation,  and  request  that  my  said  daughter 
Julia  will,  upon  her  daughter  Maria  Kelly's  attuning 
twenty-one  years,  appoint  a  principal  sum  of  £700, 
Irish,  and  the  aforesaaid  debenture,  as  above  recited, 
to  be  payable  on  the  siud  Maria's  attaming  the  age  of 
twenty-one  years."  Testatrix  then  having  appointed 
John  Burke  of  Ower  her  executor,  and  having  named 
two  other  of  her  daughters  her  residuary  legatees,  then 
proceeded  to  deal  with  said  £800.  "  It  is  moreover  my 
will  that  if  the  aforesaid  Maria  Kelly  should  die  before 
the  age  of  twenty-one  "  (an  event  which,  she  being 
unmarried,  did  occur)  *<  or  unmarried,  that  the  afore- 
sud  sum  of  £700  and  the  government  debenture  of 
£100  should  belong  to  Julia,  and  she  to  have  the  use 
for  life  of  the  mterest  of  the  aforesaid  sum  of  £700 
and  the  Government  debenture;  and  at  her  death  if 
she  should  survive  her  daughter  Maria,  it  is  my  will 
that  the  sum  of  £400  shall  be  given  to  my  grandson, 
Ignatius  Kelly,  and  the  other  sum  of  £400  to  be 
equally  divided  between  my  granddaughters,"  naming 
her  four  granddaughters,  three  Martyns  and  Elizabeth 
now  the  wife  of  Thomas  O'Connor  Donelan,  Esq.,  aU 
of  whom  had  filed  claims  in  this  suit.  The  contention 
here  then  was  between  the  said  five  grandchildren 
who  claimed  under  sdd  Elizabeth  Martyn's  will,  and 
Edmund  Jordan,  Esq.  the  executor  named  by  said  Julia 
Kelly  in  her  last  will  and  testament,  whereby  the  said 
Jnlia  treated  the  disposition  made  by  her  mother,  Mrs. 
Martyn,  as  a  nullity,  and  dealt  with  the  said  sum  of  £800 
as  if  same  were  her  own  property  absolutely.  The  only 
question,  therefore,  for  the  Court  to  consider  was,  did 
the  will  of  said  Oliver  Martyn  create  a  precatory  trust 
in  favour  of  his  children.  If  the  Court  should  be  of 
opinion  that  there  was  a  trust  reposed  by  said  Oliver 
Martyn  in  his  wife  to  divide  any  property  she  might 
have  among  her  children,  then,  and  in  that  case, 
the  dUsposition  in  the  said  Julia  Kelly's  will  must 
stand;  but  if  there  were  no  trast,  then  Elizabeth 
Martyn  had  power  to  make  the  dispositions  she  by  her 
will  had  done,  and  the  dispositions  in  Julia  Kelly's 
will  must  falL 

Mobinaon,  Q.O.  (with  H.  0*Nem  Bourhe)  sub- 
mitted on  behalf  of  the  executors  of  Julia  Kelly,  that 
the  will  of  Oliver  Martyn  created  a  precatory  trust  as 
to  the  residue  of  his  estate  after  payment  of  his  debts 
and  legades,  by  giving  his  widow,  Mrs.  Elizabeth 
Martb,  a  power  to  dispose  at  her  death  of  *'  what- 
ever she  may  have; "  and  by  limiting  over  to  trus- 
tees named  in  his  will  all  power  and  authority  over 
his  children  and  property  in  the  event  of  the  said 
Elizabeth  Martin  ever  marrying  again;  and  in  that 
case  directing  that  she  should  forfeit  all  title,  power, 
or  control  over  his  chifdren  or  property,  and  have 
only  an  annnity  of  £60  a  year  for  her  life,  for  the 
several  reasons  following:— 

1  at,— Because  the  precatory  words  should  on  the 


294 


THE  IRISH  JURIST. 


whole  be  considered  imperative — OuU^  v.  Cregan  (24 
Beav.  185);  Wacey.  Mallard  (21  Law  Joar.  Cb. 
355);  Shovelton  v.  ShoveUon  (32  Beav.  143);  God- 
frey y.  Godfrey  (2  New  Rep.  16);  Bonser  y.  Kin- 
near  (2  Giff.  195).  . 

2nd, — Because  the  objects  or  persons  to  be  bene- 
fitted are  certain — Harding  y.  Glynn  (1  Atk.  469); 
Brown  v.  Higga  (4  Ves,  708,  6  Ves.  495,  8  Ves. 
591 ;  5  Mjl.  &  Or.  92);  ShoveUon  v.  ShoveUon  (32 
Beav.  143). 

drd, — Because  the  subject  of  the  commendation  or 
wish  is  certain — Earwood  ▼.  WeH  (1  SinL  &  St. 
397);  Surman  y.  Surman  (5  Mad.  123);  Gihh%y. 
Tart  (8  Sim.  132);  Constable  y.  BtM  (3  De  Qex  & 
Small,  411). 

4th-^Tbat  the  power  was  to  appoint  among  chil- 
dren living  at  Mrs.  Martyn's  death — Kenriedy  y. 
Kingston  (2  Jac.  &  WaL  431);  Bonser  y.  Kinnear 
(2  GiflF.  195) ;  Gihbs  y.  Tart  (8  Sim.  132). 

5  th, — It  is  submitted  such  a  precatory  trust  hav- 
ing been  created  by.  the  said  will  of  the  said  Oliver 
Martyn,  that  his  widow,  Mrs.  Elizabeth  Mariyn,  by 
her  will,  which  she  declared  to  be  made  m  pursuance 
of  said  power  of  appointment,  appointed  the  sum  of 
£800,  being  part  of  the  residuary  estate  of  the  said 
Oliver  Martyn,  to  Mrs.  Julia  Kelly,  and  that  said  sum 
of  £800,  on  the  true  construction  of  the  said  will  of 
the  said  Elizabeth  Martyn,  became  the  absolute  pro- 
perty of  the  said  Julia  Kelly,  the  words  of  the  said 
will  being  sufficient  to  give  her  the  said  sum  abso- 
lutely the  limitations  to  her  grandchild  were  inope- 
rative; said  limitation  being  void  and  inoperative  as 
not  being  warranted  by  the  power  in,  the  will  of 
the  said  Oliver  M^tyn.  Cases — Carver  y.  Bowles 
(2  Buss.  <&  Myl.  301);  Kemp  v.  Jones  (2  Keen. 
756)*,  Sassenel  v.  Tierney  (1  M'Ney.  &  Ger.  562); 
Harvey  y,  Stracey  (1  Drew,  73,  138,  140)  In  re 
lA>rd  Londes'  WiU  (2  Small.  &  Giff.  416). 

'  C,  Kelly,  Q.C.,  with  J»  B*  Dillon^  were  in  support 
of  the  claims  of  Victoire,  Elizabeth,  And  Mary  Mar- 
tyn.— Oliver  Martyn  by  his  will,  after  legacies  to  his 
children,  bequeathed  the  residue  to  his  wife  Elizabeth, 
we  submit  therefore  that  there  was  no  trust  for  the 
surviving  children  thereby  created.  He  bequeathed 
the  residue  to  bis  widow  *'  absolutely  to  keep  for  own 
nse.''  He  then  names  her,  his  residuary  legatee,  add- 
ing  bis  conviction  *'  that  at  her  death  she  will  divide 
whatever  she  may  have  among  her  children.'*  Now, 
these  words  amount  only  to  n  recommendation,  and 
do  not  legally  bind  his  widow;  and  the  gift  is  void 
fbr  uncertainty  of  what  the  testator  desired  his  wife 
80  to  deal  with — Lechmere  v.  Lavie  (2  My.  &  K. 
197);  1  Jarm.  on  WiUs,  3rd  ed.  365;  WM  y. 
Wools  (2  Mm.  N.S.  267);  Palmer  y.  Simons  (2 
Drew,  221);  Fox  v.  Fox  (27  Beav.  301);  Hotoel  y. 
Dewet  (29  Beav.  18);  Brooch  y.  Brooch  (3.L.& 
Giff.  280).  In  all  the  c%ses  cited  on  the  other  side 
the  objects  and  the  subjects  were  certain.  The  dis- 
tinction in  all  these  cases  was,  that  the  widow  should 
at  her  death  leave  the  entire  fund  for  the  children, 
while  in  Oliver  Martyn's  will,  and  in  the  cases  relied 
on  upon  oar  side,  the  objects  and  subjects  were  un- 
Cjrtain.  The  cases  of  Carver  v.  Bowles  and  Kamp 
y.  JoneSi  relied  upon  by  the  other  side,  are  distiu- 
gaished  in  the  last  edition  of  Sugden  on  Powers,  pp. 


515,  516.,  Another  point  relied  npon  on  the  other 
side  id,  that  the  condition  in  the  will  ia  caae  of  Mrs. 
Martyn's  marriage  §how|B  that  he  did  90C  intend  to 
give  to  her  the  power  to  dispone  pf  .any  part  of  his 
property.  In  answer  tp  this  STgoment  yft  say  that 
the  condition  is  yoijd  t^ecause  there  is  no  gift  over. 
And  so  it  is  thus  kid  down  in  2  Jarman  on  Wills, 
3rd  ed.  p.  40,  line  15-—^  And  so  to  make  a  condi- 
tion restraining  marriage  effectual  there  oinet  be  a 
bequest  over,  iu  default  otherwise  the  conditiim  will 
bo  regarded  as  in  t$morsm  only."  .  A  nomber  of 
cases  are  there  collected  on  this  pidnk  The  keH  point 
pressed  qm  the  Court  was  oae  of  eiectioii^  Jalia  Eellj 
deceased  has  elected  to  take,  and  did  take,  under  Eli- 
zabeth Martyn's  will,  wluleit  was  open  to  her  to  have 
elected  and  take  under  beriktber'fl,  OUxer  Martyn's 
will;  but  once  having  elected  to  take  imder  her. mo- 
ther's will,  she,  or  rather  her  personal  representative, 
shall  not  now  be  permitted  to  dispnte  the  appomtmenl 
to  persons  who  were  not  the  objects  of  the  power. 

Oliver  J,  Burke  appeared  for  Thomas  O'Connor  Do- 
nelan,  who  claimed  in  right  of  his  wife,  one  of  the 
grandchildren,  under  said  will  of  filiaabeth  Martyn. 
The  expressions  used  by  the  testator,  Oliver  MartTii, 
in  his  -will  are   insufficient  to    create  a  trust  in 
favour  of  his  children.     There  wants  the  eectainty 
which  was  requisite  as  to  the  fond,  whieh  fond  was 
to  be  the  sobject-matter  of  the  trust,  the  words  used 
beinff  that  she  will  «'at  her  death  divide  whatever  she 
may  have,"  &c.  Now,  the  fund  here  she  was  clothed  with 
dominion  over  was,  no  doabt,  nncertain;  and  the  rale 
is  thus  laid  down  by  Lord  Eldon:  "  Istly,— That  the 
words  be  imperative.  2ndly, — ^That  the  objects  are  cer- 
tain.   3rdly,— That  the  property  is  certain."  InOliTer 
Martyn's  will  the  objects  were  certun,  namely,  his 
children,  but  the  other  requisites  were  wanting  the 
propo**ty  that  the  testator  attempted  to  dotbe  with  a 
trust  was  uncertain;  and  it  has  been  held  in  msBj 
cases  that  a  bequest  of  what  shall  be  left  at  the  de- 
cease of  a  legatee,  or  what  a  legatee  is  possessed  of 
at  the  time  of  her  death,  is  void  for  uncertainty— vid. 
1  Jarman  on  Wills,  3rd  ed.  336.  where  a  number  of 
cases  are  collected  on  the  point.    The  rule  is  thus 
laid  down  in  2  Roper  on  Legacies,  1417— "When a 
person  bequeaths  property  to  another  absolutely,  ac- 
companied with  wor^  of  recommendation,  request, 
hope,  or  expectation  that  the  legatee  will  dispose  of 
the  gift  among  one  or  more  objects,  the  Court  of 
Chancery    will  constrne  such  recommendation  as  a 
trust,  provided  that  the  words  be  imperative,  that 
the  objects  are  certain,  and  that  the  property  is  cer- 
tain." No  trust  then  is  created  by  the  l«sUtor^B  expres- 
sion *•  convinced  "  that  his  widow  "will  divide  what- 
ever she  may  have,"  &c.     Wynne  v.  Hawkins  (1 
Brown,  C.C.  179)  was  where  there  was  a  ♦•devise  to 
testator's  wife  not  doabting  she  will  give  whatever 
shaU  be  left  to  my  grandchildren; »'  and  that  defiae 
was  held  not  to  be  sufficiently  cerUin  to  raise  a  trait; 
The  Lord  Chancellor,  Lord  Loughboroogh,  in  gi^wg 
judgment,  there  says— "If  a  biU  had  been  ffled  m 
the  Ufetime  of  the  wife  could  I  have  ordered  this 
money  to  be  laid  out,  and  that  she  should  r««>^  *^® 
interest  for  life,  and  then  it  should  go  over? '     The 
Chancellor  thought  the  property  was  uncertamana 
could  not  be  held  to  be  clothed  with  a  trust,    im 
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true  test  is— eonld  tbe  legatee;  conld  Mrs.  Martjn 
bare  spent  thb  £800  she  had  so  disposed  of  bt  her 
will  in  her  lifetime;  If  she  coald,  then  the  Coort  of 
Chancery  coold  npt  impound  it — Bushman  r.  FtUeter 
{3  Ves.  jun.  7);  MaUn  t.  Ketyhl^  (2  Vea.  jnn.  333, 
529);  Strange  y.  Barnard  (2  B.  CO.  586);  Cunliffe. 
V.  OtmUffe  (Amhl.  686);  Wikon  v.  Major  (\  1  Ves. 
205);  BuU  y.  Kinosfon  (1  Mer.  314);  Bland  ▼. 
Bland  (2  Go^  349 J.  This  last  case  is  veiy  strong 
in  fiivonr  of  the  proposition  wo  contend  for — Pienon 
y.  Oamet  (2  Bran.  CO.  38).  One  of  the  latest  caseo 
on  precatoiy  tmsts  is  Lejroy  y.  Flood  (4  In  Oh.  1). 
The  mle  there  laid  down  is^ — that  there  mnst  be  a 
eomplete  withdrawal  of  discretionaiy  power  from  the 
l^;atee8  or  there  is  no  tmst  created.**  There  is  yet 
one  other  mle  bdd  down  in  1  Jarman  on  Wills,  2nd 
edition,  which  deseryes  notice  is — "  That  where  the 
words  of  gift  expressly  point  to  an  absolute  enjoy- 
ment by  the  donee  ^imself,  and  that  in  snch  case  sub- 
sequent words  of  reqaest,  recommendation,  or  the  like 
wfli  not  operate  to  fix  a  tmst  on  the  prior  absolnte 
gift.  [EMnaony  Q.G.  said  that  that  was  not  the  mle 
laid  down  in  the  last  edition  of  Jarman  (3rd  ed.  yoL  I. 
p.  360)  where  the  reading  was  **  will  net  generally 
operate  to  fix  a  tmst.'']— T^^omAiZZ  y.  HaU  (2  01.  & 
'Fm,  22)u  Push  the  argument  on  the  other  side 
to  ita  full  length,  and  the  money  the  widoi?  may 
haye  at  her  death  might  include  legacies  from  third 
partiea,  as  also  her  own  sayings;  in  fact,  from  what- 
ever Boarce  derived  it  would  be  clothed  with  a  trust, 
which  wonld  be  absurd. 

Ignatius  Kelly,  one  of  the  grandchildren  mentioned 
in  the  will  of  said  Elizabeth  Martyn,  and  to  whom 
she  beqneathed  a  snm  of  £400,  portion  of  said  £800, 
^  not  im>p€ar  by  counsel  on  this  argument,  his  claims 
bemg  idontlcal  with  those  of  the  said  other  grand- 
childmi. 

Henry  (yNeHlBourke  in  reply. — ^There  is  no  case 
for  an  election  as  relied  on  by  Mr.  Kelly,  Q.O., 
counsel  for  the  Misses  Martyn.  Istly, — There  is 
no  snch  case  made  by  the  pleadings.  2nd]y, — 
There  is  no  eyidence  that  Mrs.  Julia  Kelly  ever 
.  receiyed  snythmg  under  the  will  of  Mrs.  Martyn 
except  tbe  interest  of  the  said  sum  of  £800,  which 
became  due  after  the  death  of  Mrs.  Martyn.  3rdly, — 
That  even  if  Mrs.  Kelly  took  any  benefit  out  of  Mrs. 
Martyn*8  own  property  nnder  her  will,  yet  that  no 
case  of  election  wonld  arise — Carver  y.  Bowles  (2 
Boss.  dkMyL  301). 

Dec  5 — Masteb  Lnrow. — It  wonld  be  impossible  for 
me,  and  I  do  not  affect  in  this  my  judgment,  to  advert 
to  the  arguments  which  have  been  put  forward,  and  to 
the  cases  which  haye  been  cited  upon  the  serious 
questions  which  have  been  raised  in  this  case.  Upon 
a  review  of  these  arguments,  and  of  the-4nany  antho- 
rities  which  have  been  referred  to  (some  of  them  ap- 
parently very  contradictory  to  others  of  them)  serious 
doubts  must  be  considered  to  hang  upon  the  case.  A 
great  namber  of  authorities  have  been  cited,  and  other 
arguments  have  consumed  four  days — not  too  long  to 
present  the  views  put  forward  by  tbe  able  counsel 
who  have  spoken  to  the  case,  but  too  long  to  enable 
me  to  advert  to  them;  nor  could  it  be  of  use  that  I 
shoiild  do  so,  as  snch  a  course  would  be  but  a  recapi- 
tulation of  the  argument  put  forward  and  the  cases 


dt^  on  tB,  sides,  and  they  are  fresh  in  the  memory 
of  all  persons  interested.  I^uffioe  it  then  to  say  that 
no  question  of  election  arises  in  this  case.  If  I  con- 
sidered that  there  was  a  case  of  e1e(itlon,  it  wonld  be 
probably  right  to  allow  an  amended  chatge  to  be  filed 
raising  such  question.  But  looking  to  the  facts  of 
this  case,  and  to  the  way  in  which  the  rights  of  the 
parties  have  arisen,  I  do  not  think  that  the  question  of 
election  at  all  arises  m  the  tease.  In  relation  to  the 
principal  question  which  has  been  argued  before  me,  I 
have  arrived  at  the  opinion,  that  the  expressions  of 
Doctor  l^artyn's  convictions,  *^ftat  at  his  Wife's  death 
she  will  divide  whatsoever  she  may  have  among  her 
children,**  amount  to  a  recommendation,  and  do  nol 
legally  bind  the  widow.  I  think  the  propositions  pro- 
pounded by  the  counsel  fbr  th^  Misses  Martya  and  E. 
Burke,  otherwise  Donelan,  are  snstuned  by  the  autho- 
rities, vie.  that  io  constitute  a  trust  the  words  must  be 
imperative,  the  subject  must  be  certain,  and  the  objects 
must  be  certaui.  These  elenients  are  wanting  in  the 
present  case,  and  I  am  of  opinion  therefore  that  Elizabeth 
Martyn  had  the  right  which  she  professed  to  exercise 
of  disposing  of  the  fund  so  bequeathed  to  her  by  her 
husband^  This  being  so,  the  qnestiou  arises  as  to  the 
estate  which  Julia  took  under  the  wil)  of  Mrs.  Elisa- 
beth Mai-tyn;  and  I  am  of  opinion  that  she  took  but 
an  estate  for  lifb.  It  does  not  appear  that  my  opi* 
niou  is  sought  for  upon  the  construction  of  any  other 
portion  of  Mrs.  Elizabeth  Martyn's  will  The  great 
question  in  the  case  being  whether  she  had  a  right  to 
dispose  of  the  fund,  which  I  think  she  had. 

Aleaxh  1,  1 865. — ^The  question  of  costs  was  now  ar- 
gued before  the  court  The  rule  laid  down  in  Beames 
on  Costs  is,  that  where  there  is  an  ambiguity  in  a  will 
the  assets  of  the  testator  must  bear  the  expense 
of  explaining  the  ambiguous  expressions  so  used  by 
the  testator.  Here,  however,  although  the  ambiguity 
occurred  in  Oliver  Martyn's  will,  the  £800  did  not 
appear  from  any  evidence  before  the  court  to  be  en« 
threly  Mr.  Martyn's;  and  about  Mrs.  Martyn^s  will 
there  was  no  ambiguity. 

The.  Court  ordered  that  the'  whole  smn  of  £800 
was  liable  to  pay  the  costs  incurred  by  the  several 
parties  in  relatibn  to  their  claims,  and  that  tbe  perso* 
nal  representative  of  Julia  Kelly,  who  had  failed  in 
establbhiug  that  there  was  a  trust  in  favour  of  said 
Julia  created  by  her  father^s  will,  and  that  same  was 
her  own  absolute  property  thereunder^  was  neverthe- 
less entitled  to  his  costs. 


Court  of  ^ueen^0  Utnt"^^ 

[Roportod  by  WiUhun  Woodlock,  Esq.,  Barrigt6^At-IAwJ 

DuMFHT  t;.  MooBB^— il|>rt7  21. 

False  imprisonmeni'-rDamage — Evidence. 

In  an  action  for  fake  imprisonment  it  appeaHred  thai 
the  defendant  gave  the  pUnnHf  into  custody  on  a 
charge  of  larceny ;  thai  thereupon  the  plaint{f  woe 
taken  to  the  police  office^  and  there  str^ed  and 
searched  in  accordance  u>ithwhai  Ufa»f proved  to  be 
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the  praeHoe  of  thepolicemtuch  00868.  The  jury  found 
for  the pkutUiff  fiUh  £100  damagee.    Uponmotum 
for  a  new  trial  on  the  ground  thai  the  evidence  of 
eearchinguKuinadmieeible^  or  that^  ifataUadmisei- 
hie  it  should  have  been  alleged  ae  epedal  damage  in 
the  eummone  ixnd  plamtf  andaleo  on  the  ground 
that  the  damagee  were  exoemve^  Held  (O'^rtm, 
J^  dissentiente),  thai  the  etfidenoe  woe  rigkUy  ad 
mittedt  and  thai  the  verdiet  ehauldetand 
This  was  a  motion  on  behalf  of  the  plaintiff  to  shew 
eaase  against  a  conditional  order  for  a  new  trial  which 
had  been  obtained  on  the  ground  of  the  damages  being 
ezces8ive»  on  the  ground  of  the  reeeption  of  illegal 
evidence,  and  as  having  been  given  a^inst  the  weight 
of  evidence.    The  action  was  for  false  imprisonment, 
and  was  tried  before  Lefroy,  G.  J.    At  the  trial  it 
appeared  that  the  pUintiff  was  arrested  upon  a  charge 
of  Uurcenj  made  by  the  defendant;  that  she  had  been 
taken  throagh  the  public  streets  to  the  police  office,  and 
there  stripped  and  searched  bj  a  female  searcher. 
The  charge  against  her  was  dtsmissedi    There  was 
evidence  also  given  that  it  was  the  general  practice  at 
the  police  office  to  search  persons  given  into  custody 
upon  such  charges.    The  defendant  objected  to  the 
reception  of  the  evidence  of  stripping  and  searching, 
but  the  learned  judge  admitted  it.   The  jury  found  for 
the  plaintiff,  with  £100  damages.    The  conditional 
order  for  a  new  trial  having  been  obtained  by  the  de- 
fendant, cause  was  now  shewn  against  it  by 

Sidney,  Q.C.,  (with  him  Morris^  Q.G^  and  M'Ma- 
hon)  for  the  plaintiff 

Whiteside,  Q.G.,  Butt,  Q.G.,  and  Puredl,  Q.G., 
for  the  defendant.  There  is  no  averment  of  special 
damage  in  the  summons  and  plaint,  which  is  in  the 
ordinary  form.  The  stripping  and  searcbiug,  if  they 
could  have  been  recovered  for  at  all,  could  have  been 
recovered  for  only  as  special  damage,  and  ought  to 
have  been  averred  in  the  summons  and  plaint.  The 
stripping  and  searching  were  not  the  acts  of  the  de- 
fendant, who  ought  not  to  be  accountable  for  them. 
^ffoltun  V.  Lotun  (6  Gar.  &  P.  726);  Lock 
V.  Ashton  ("12  Q.  B.,  871);  Aitken  v.  Bedtoell,  (M. 
&  M.  68).  The  police  have  no  right  to  search  pri- 
soners.—-i^e^A  V.  Cole  (6  Gox  Gr.  Ga«.  329).  The 
search  therefore  was  not  a  result  of  the  imprisonment 
for  which  the  defendant  can  be  liable.— PriKcAef  v. 
Boeoey  (1  Gr.  &  Mees.  775)  shews  how  closely  aver- 
ments as  to  special  damage  are  regarded.  In  Louden 
V.  Ooodrigge  (Peake,  46),  Lord  Eenyon  explains 
what  may  be  proved  under  the  allegation  of  aUa  enor- 
mia.-^HarUey  v.  Herring  (8  T.  R.  131);  Croft  v. 
BoydeU  (1  Wms.  Saund.  843,  n.  5).  [FiUgerald, 
J  — The  important  question  is  whether  the  police  had 
power  by  law  to  make  the  search,  it  not  being  made 
for  the  purpose  of  recovering  stolen  property.  O^Brien, 
J. — Or,  supposing  that  the  police  had  the  power, 
whether  the  search  was  such  a  necessary  consequence 
of  the  defendant  giving  the  plaintiff  into  custody,  as 
would  make  him  Uable  for  it.]  Williams,  J.,  in  Leigh 
V.  Cole,  states  the  instances  in  which  a  search  would 
be  legal,  and  the  present  case  does  not  come  within 
any  of  them.  No  general  order  of  the  Police  Com- 
missioners could  make  that  legal  which  is  illegal. 
Even  if  the  search  was  legal,  it  is  special  damage,  and 
should  be  averred  as  such.    [Fitsgeraldt  J. — No;  if 


it  was  legal,  it  was  part  of  the  trausactioo,  and  it 
would  not  be  necessary  to  aver  it  as  special  da- 
mage.] Unless  the  defendant  was  standing  bj  and 
assenting,  he  would  not  be  liable.  The  amoant  of 
damages  Is  out  of  all  proportion  to  the  bjurj. 

Morrist  Q.G.,  in  reply. — ^The  mode  in  which  the 
imprisonment  is  efibcted  is  now  always  given  in  evi- 
dence only,  although  it  used  formerly  to  be  set  oat  b 
the  declaration.  Now,  the  plaintiff  is  entitled  to 
prove  it,  under  an  allegation  that  the  defendant 
assaulted  and  beat  the  plaintiff,  and  imprisoned  her. 
The  cases  dted  on  the  other  side  were  cases  of  ja^- 
cial  acts  by  magistrates,  and  nothing  that  the  magia- 
trate  did  judicially,  and  in  which  the  defendant  did 
not  interfere,  could  be  brought  against  him  m  an  ac- 
tion of  false  imprisonment  LwA  v.  Ashton  goes 
upon  that  ground.  This  searching  was  a  circnmstaoca 
which  accompanied  and  gave  a  character  to  the  tres- 
pass. Such  circumstances  may  always  be  given  in 
evidence. — Bracegirdle  v.  Orford  (2  M.  &  S.  77). 
In  AUkeh  v.  Bedwdlihie  impriscmment  was  right,  bat 
the  excess,  the  flogging,  was  the  act  of  the  aothori- 
ties,  and  that  makes  a  difference  between  that  case  and 
the  present,  where  the  defendant  was  a  trespasser  from 
the  beginning,  and  made  the  police  his  agents.  This 
is  not  a  question  of  special  damage.  The  stripping 
and  searching  form  a  specific  fact.  It  is  either  gene- 
ral damage,  for  which  the  defendant  is  liable,  or  it  is 
nothing  at  all.  It  is  portion  of  the  imprisonment,  and 
the  m^e  of  it,  a  portion  of  the  entire  transactioa 
which  we  had  a  right  to  prove.  The  Gourt  will  not 
interfere  with  the  discretion  of  a  jury  as  to  the  amonnt 
of  damages  unless  they  are  grossly  exeessive,  or  dearlj 
founded  upon  a  mistaken  or  improper  view  of  the 
mM&x.SdgeU  v.  Franda  (1  Sc  N.  R,  118).  Thi 
injury  here  was  a  very  grievoas  one. 

Lefrot,  G.  J. — The  Court  are  of  opinion,  though 
not  unanimously,  that  this  stripping  and  searching 
was  merely  part  of  the  trespass,  the  mode  and  manner 
of  it;  that  the  party  is  answerable  equally  for  the 
trespass,  and  for  the  mode  and  manner  of  it;  and 
that  there  was  nothiug  to  entitle  the  defendant  to 
have  a  more  special  statement  of  it  than  is  made  of  it 
as  pai't  of  the  offence  charged,  and  upon  which  the 
juiy  have  found  their  verdict. 

O'Bbiek,  J. — I  confess  I  am  not  able  to  concur  io 
the  conclusion  at  which  the  rest  of  the  Conrt  hare 
arrived.  I  take  it,  that  it  is  not  merely  a  quesUon  of 
the  reception  of  evidence,  but  a  substantial  qnestion 
whether  the  defendant  is  answerable  here  for  everj- 
thing  which  happened  during  the  imprisonment  I 
do  not  think  he  is,  and  there  is  no  doubt  that  what 
happened  formed  a  topic  which  necessarily  inflaenced 
the  jury  veiy  much,  and  increased  the  damages;  and 
I  therefore  think  that  there  should  be  a  new  trial 

Hates,  J.— I  think  that  the  verdict  ought  not  to 
be  set  aside.  I  think,  when  once  the  party  ^vethis 
individual  into  custody,  he  gave  her  into  it  to  bo 
dealt  with  as  the  law  required  and  authorized^  and 
one  of  the  rules  of  the  police  is,  that  every  indiridaal 
given  into  custody  for  an  offence  against  property  is 
to  be  searched;  and  the  defendant  therefore  mnst  be 
taken  to  have  known  that  that  result  would  follow  as 
the  natucal  consequence  of  his  act  in  giving  the  plain- 
tiff into  custody  on  such  a  charge. 
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FinaiBALi^  J. — It  appean  to  me  that  the  searehiog 
wu  part  of  the  miud  duty  of  the  poUee  offioers;  and 
it  ii  not  DeeesBarf  for  va  to  inqoire  veiy  particnlarlj 
npon  what  foandatioii  of  law  that  resta,  beeaaae  there 
it  no  doaht  that  the  praedoe  proTaiia  hoth  here,  and 
in  Eoi^uid  and  Scotland,  and  b  attended  with  the 
best  raavlta,  and  1ft  often  happena  from  it  that  a  per- 
son anested  on  one  chaige  ia  made  reaponaible  for 
•ereral,  and  that  other  parties  are  also  brought  to 
justice.  I»  for  one,  do  not  think  it  necessary  to 
inqnire  upon  what  that  practice  rests.  If  there  had 
been  aiij  excess  in  putting  that  practice  in  force, 
probablj  the  offioer  alone  would  have  been  answerable 
for  thai,  and  if  any  such  had  appeared,  the  Lord 
Chief  Jnstiee  would  probablj  have  told  the  jury  that 
the  defendant  was  not  responnble  for  any  exceas. 
If  then,  the  defendant  was  answerable  for  a  search 
made  by  the  police  in  the  usual  course  of  their  duty, 
I  do  not  think  it  was  necessary  to  allege  that  search 
as  spedal  damage.  It  was  part  of  the  transaction, 
and  need  not  have  been  specialiy  alleged.  The  ob* 
jectjon  taken  below  was,  that  this  was  special  da- 
mage, and  I  think  that  the  defendant  ought  to  be 
held  doeely  to  the  objection  which  he  made.  It  was 
not  special  damage.  It  was  part  of  the  transaction, 
and  if  the  objection  was  put  upon  the  ground  that  it 
ought  to  hare  been  alleged,  an  amendment  could  have 
been  allowed.  Being  of  opinion  on  these  points  with 
my  Lord  Chief  Justice  and  my  brother  Hayes,  I  think 
the  rest  of  the  motion  falls  to  the  ground,  and  that 
the  eaose  shewn  should  be  allowed  with  costs. 


Ehbight  v.  Embiobt.— «7«im  d. 

Arr^  ^mderJ!ai.—SL  3  ^4  Ftct  c  105,  jl  2— 
AffidavU  made  hefare  writ  ianud. 

The  Court  wOl  not  discharge  fnm  cutHody  a  defeik- 
dant  arreded  under  a  fiat  grounded  upon  an  affi- 
davit  made  before  the  issuing  of  ^  summons  amd 
pUuHt,  and  not  headed  in  any  Court. 

This  was  a  motion  on  behalf  of  the  defendant  to  be 
discharged  from  the  custody  of  the  sheriff  of  the 
Coonty  of  Cork.  The  defendant  was  in  custody  un- 
der a  fiat  granted  by  the  Chief  Baron  on  the  20th  of 
May.  The  affidavit  upon  which  the  fiat  was  obtained 
was  sworn  on  the  19th  May,  and  was  not  headed  in 
any  Court,  but  it  was  entitled  in  the  cause  of  Enright 
T.  Enright,  The  writ  of  summons  and  plaint  was 
not  issued  until  the  20th  May.  Both  the  affidavit 
aad  the  writ  were  before  the  Chief  Baron  when  he 
granted  the  fiat. 
James  Murphy  for  the  defendant. ^Under  section 

2  of  the  Act  for  abolishing  arrest  on  mesne  process, 

3  &  4  Vict  a  105,  the  affidavit  to  ground  a  fiat 
most  be  made  by  the  plaintiff  in  a  cause.  There  was 
no  cause  in  existence  when  the  affidavit  was  sworn. 
The  affidavit  also  must  be  one  on  which  perjury  can 
be  assigned.  This  was  not  such  an  affidavit,  as  it  is 
not  entiiled  in  any  Court,  and  was  not  made  in  any 
eaose  pending.— rA«  King  v.  AyleU  fl  T.  R.  63); 
Regma  t.  Pearson  (8  C.  &  P.  1 19).    this  is  amere 


voluntary  affidavit  made  before  a  person  having  no 
jurisdiction.  [^Rayes,  J.^— Under  the  old  practice^ 
the  affidavit  for  a  marked  writ  was  not  entitiedin  any 
cause.  Fitzgerald^  J.— The  section  of  the  Act  speaka 
of  the  affidavit  not  only  of  the  plaintiff  himself,  but 
also '*  of  any  other  person."]  That  makes  the  case 
stronger.  There  must  be  a  plaintiff  in  a  cause; 
where  there  is  one  he  may  make  the  facts  appear  by 
the  affidavit  of  himself  or  of  any  other  person. 

Wm.  M.  Johnson  for  the  plaintiff. — Hargreave  v. 
Hayes  (24  L.  J.,  N.  S.,  Q.  B.,  281),  is  an  express 
authority  on  this  case.  There  also  the  affidavit  waa 
made  before  the  writ  was  issued.  See  also  Chitty's 
Archbold's  Practice,  voL  i.,  p.  737.  Both  the  writ 
and  the  affidavit  were  before  the  Chief  Baron.  There 
is  no  affidavit  of  merits  here. 

James  Murphy  in  reply.— It  does  not  appear  upon 
what  reason  the  case  cited  on  the  other  side  went. 
Actions  are  commenced  differently  in  England  and  in 
Ireland.  Against  Hargreave  v.  Hayes  we  have  the 
authority  of  Lord  Mansfield  in  The  King  v.  AyletL 

CBeiot,  J.— In  Chitty's  Archbold,  p.  737,  it  Is 
said  that  if  the  affidavit  is  made  before  the  writ  ia 
issued,  it  ought  not  to  be  entitled  in  any  cause.  From 
that  it  would  seem  that  the  affidavit  may  be  sworn 
before  the  writ  issues.  The  passage  in  Chitty  refers 
to  two  cases  of  HoUis  v.  Brandon  (1  Bos.  <&  PuL  36), 
and  Oreen  v.  Redshaw  ( I  Bos.  &  PuL  227).  Take 
also  in  Ireland,  the  case  of  a  cause  petition  in  the 
Court  of  Chancery;  when  the  affidavit  verifying  it  is 
made,  there  is  no  cause  pending.  Upon  the  oonstmo- 
tion  of  the  Act  of  Parliament,  the  aflklavit  may  be 
filed  before  the  writ  issues. 

Lefbot,  C.  J. — The  case  cited  of  Hargreave  v. 
Hayes  is  a  dear  authority  on  the  question. 

No  rule* 


Court  of  Jttan&rnptcsirSitsolbencj;^ 

rUipotted  bj  John  Lery,  Etq.,  Itarriit6r.jrta«w.3 

[Beforx  Lynch,  J.] 

Re  North, — August^  1865. 

Arranging  trader — Possession  of  estate  hy  assignee — 
Coste — Lien — Attorney  and  client. 

Where  a  trader  petitions  the  court  under  the  arrange- 
ment clauses  and  the  usual  protection  is  granted, 
and  order  made  for  the  assignee  to  receive  and  pos- 
sess the  trader's  estate,  such  trader  cannot  even  by 
special  agreement  with  his  attorney  lodge  with  him 
or  transfer  to  him  any  portion  of  his  assets  as  secu' 
rityfor  his  costs  so  as  to  create  a  lien  in  favour  of 
such  attorn/^. 

Where  an  attorney  voluntarily  hands  over  to  (he  offir 
dal  assignee  in  an  arrangement  matter  certain 
scrip  or  railway  shares  deposited  ufith  him  by  tlie 
trader  who  is  his  client,  he  will  have  no  equitab/e 
claim  on  foot  of  these  shares  for  costs  due  to  him 
by  his  client  An  attempt  to  establiah  a  special 
title  or  lien  on  the  assets  of  a  trader  which  the  at- 
torney has  got  possession  of  by  special  contract 
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waecmit^prhu  oo9U^  tudk  aaaeta  bem^  hound  by  \ 
m  ord&r  of  tko  Court  procured  by  thai  iattom^, 
must  fail,  as  U  would  be  against  the  rights  and 
equities  of  the  several  a-editors.  bound  by  the  wsUng  | 
order. 


Where  proceedings  are  taken  (although  bona  fide) 
without  the  authority  of  the  Court  or  sanction  of 
the  assignees,  the  attorney  is  not  entitled  to  any  lien 
for  costs^  but  where  the  assignees  concede  the  right 
of  proving  Jor  theee  costs  the  Court  wHl  sanction  it 

Where  there  are  transactions  between  an  arranging 
trader  and  a  third  party,  and  a  mktake  as  to  the 
amount  is  made  against  that  third  party y  who  gives 
tip  certain  railway  shares  in  ignorance  ojthat  mtf- 
iake,  no  lien  wUl  follow  Hu  property  thus  given  up. 

JoHK  NOBTE,  tn  arranging  trader,  originallj  contracted 
for  the  coDstmction  of  the  EnnbkllleD  and  Bandoran 
Railway.    Not  having  sufficient  fands  to  cariy  on  the 
railway  contract  he  applied  to,  and  obtained  from  Mr. 
M'Bimie,  one  of  the  directors  of  the  company,  ad- 
vances made,  to  be  secured  with  Interest,  by  a  trans- 
fer of  one  thoosand  Enniskillen,  Bnodoran,  and  Sligo 
paid  np  shares,  and  some  Bahia  steam  shares.     In 
May,  1863,  a  settlement  was  come  to  between  North 
and  M'Birnie,  when  it  appeared  that  North  owed 
him  on  foot  of  that  settlement  a  snm  of  £10,500  or 
tbereabontSt  for  which  North  gave  him  an  assignment 
of  so  mnch  of  the  debt  dne  to  him  by  the  company 
nnder  his  contract.     Soon  after  this  dispntes  arose 
between  North  and  the  company  as  to  the  valne  of 
the  works  done  on  the  line  and  the  amonnt  really  doe 
on  foot  of  his  contract.     On  the  drd  of  June,  1863, 
North  filed  his  petition  nnder  the  arrangement  sections 
of  the  Bankrupt  Act,  and  on  that  day  the  Court  made 
the  usual  possessory  order  directing  the  official  as- 
signee to  possess  and  receiye  the  estate  of  North,  the 
arranging  trader.     Soon  after,  and  during  the  pen 
dency  of  the  arrangement,  Mr.  Neilson,  the  solicitor 
of  North,  without  obtaining  any  order  from  the  Court 
of  bankruptcy,  took   proceedings  in  North's  name 
agsinst  the  company.     Those  proceedings  were  by 
consent  referred  to  Mr.  Dowse,  Q.C.,  and  he  by  a  for- 
mal award  declared  the  company  to  be  indebted  to 
North  to  the  extent  of  £2000  after  all  dne  credits. 
Mr.  M*Bimie  interyened  during  the  arbitration,  and 
having  procured  the  snm  so  found  to  be  doe  to  North 
to  be  treated  as  a  credit  to  the  company,  he,  by  or- 
der of  the  arbitrator,  handed  over  the  scrip  of  shares 
and  certahi  bills  to  North,  who  gave  200  of  them  as 
a  security  to  his  solicitor,  Mr.  Neilson,  accompanied 
by  a  letter,  dated  the  28th  January,  1864,  declaring 
that  same  had  been  given  to  secure  the  monies  then 
due  to  him  for  costs  and  otherwise.    The  company 
having  been  dissatisfied  with  the  award  afterwards 
applied  to  the  Court  of  Queen's  Bench  and  got  same 
set  aside.    Mr.  Neilson  on  behalf  of  North  filed  a 
cause  petition  agunst  the  company,  which  was  dis- 
missed with  costs.    North  also  instituted  proceedings 
against  M'Bimie,  and  during  the  pendency  of  these 
proceedings,  in  which  North  was  unsuccessful,  it  was 
ascertained  that  in  the  settlement  of  accounts  between 
North  and  M^Birnie  a  snm  of  £500  had  been  omitted 
to  be  debited  against  North.    All  the  proceedings 


taken  by  North  #efia  admitted  to  be  bom  fide,  bat 
were. not  authorised  by  the  Court  Uhiaatelythe 
arrangement  proceedings  were  turned  into  bankraptcj. 
Mr.  Neilson  dien  filed  a  chai^ge,  aa  the  solicitor  of 
Mr.  North,  dalming  a  specific  lien  on  the  200  rail- 
way shares  transferred  to  him  by  Mr.  North.  Mr. 
M^Bimie  also  filed  a  chaige  claiming  a  lien  on  the 
railway  shares  and  Bahia  steam  shares;  mid  the  case 
now  came  before  the  Court  to  deckle  the  oonfliotiDg 
rights  of  the  parties. 

FOkington,  Q.C.  for  tha  assignees. 

Pureed,  Q.a  and  P.  Martin  for  Mr.  WBtmj. 

Zsmon,  Q.C,  Heron,  Q.C.,  and  &  FoUy  foe 
Mr.  Neilson. 

Jcoax,  Ltvch  delivered  jndgmeat.  Ha  said«-la 
this  case  a  charge  has  been  filed  by  Mr.  Neiboo,  the 
solicitor  of  Mr.  North,  datmhig  a  lien  or  specific  ehsqis 
on  two  hundred  shares  in  the  Enniskillen,  Bandortn, 
and  Sligo  Railway  Company,  the  scrip  for  which  vu 
lodged  in  this  Court»  and  also  a  lien  on  twenty  sham 
of  the  Bahia  Company  lodged  in  this  Conrt  To  this 
charge  the  asngnees  have  filed  a  diacharge  dispatiog 
the  claim  of  lien  or  specific  incnmbrance.  The  caae 
has  not  much  complexity  in  its  facts,  but  it  msn 
some  very  material  questions  afiecthig  a  veiy  eiteo- 
sive  class  of  cases,  namely,  arrangement  ctses,  in  this 
Court.  It  appears  that  North  filed  his  petitioo  for 
arrangement  in  this  Conrt  on  the  3rd  of  Jooe,  1863, 
and  Mr.  Neilson  was  his  solicitor  in  that  proceeding. 
On  that  day  this  Court  made  an  order  that  the  as- 
signee should  be  possessed  of  and  receive  the  estate 
aud  effiicts  of  the  petitioner,  with  liberty  to  hare  the 
trade  carried  on  nnder  the  control  of  the  Court,  and 
to  have  the  petitioner  employed  in  the  management. 
The  evident  purpose  of  this  order  was  to  take  from 
the  protected  trader  the  power  of  dispositioo  of  bis 
assets,  and  that  same  should  be  protected  for  hii  cre- 
ditors, in  consideration  of  the  protection  given  to  him 
against  proceedings  to  be  taken  by  creditors  for  their 
own  protection.  It  appears  that  after  the  order  was 
obtained,  and  during  its  pendency,  proceedings  were 
taken  by  Mr.  Neilson  on  the  part  of  Mr.  North  to  re- 
cover from  the  railway  company  a  large  sum  claimed 
to  be  due  to  him.  It  appears  that  Mr.  M*Bimiebad 
in  his  possession  the  scrip  for  one  thousand  shares  m 
the  railway  company,  he  having  dealt  with  North 
(though  being  a  director)  in  his  private  capacity,  and 
advanced  money  to  him.  He  entered  on  the  arbitra- 
tion, and  having  procured  his  loan  to  be  treated  as  a 
credit  to  the  company,  he,  by  order  of  the  arbitra- 
tor, handed  over  these  shares  to  Mr.  North,  and  ac- 
cordingly on  the  11th  January,  1864,  Mr.  Neilson 
got  the  scrip,  and  directly  handed  them  to  Mr.  North ; 
he  states,  and  I  most  fully  believe  accnrately  and 
truly  states,  in  order  thereby  to  raise  money  to  pay 
North's  debtSi  and  to  pay  the  costs  due  to  Mr.  rea- 
son. It  appears  that  on  the  31st  of  December,  low, 
the  arbitrator  awarded  a  large  sum  of  money  to  be 
paid  by  the  railway  company  to  Mr.  North— a  sum 
that  would  have  made  him  perfectly  solvent.  "  aP" 
pears  that  on  the  16th  June  the  company  gave  notice 
of  proceedings  to  set  aside  the  award,  and  this  being 
done,  Mr.  Neilson  on  the  20th  January,  1864,  was 
handed  back  200  scrip  for  these  shares  on  the  ex- 
press contract  contained  in  the  letter  of  that  date 
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wiittea  by  North  to  him.  This  letter,  no  doabt,  as  far 
t8  North  is  concerned,  created  expressly  the  lieo  or 
charge  daimed  now  by  Mr.  Neilson.     It  appeara  that 
ifkffwards  the  proceedings  in  the  arbitration  became 
iooperative,  and  Mr.  Neilson,  on  behalf  of  North, 
filed  a  caose  petition  against  the  company,  bat  this 
soit  fttled,  and  the  petition  was  dismissed.     It  is  nn- 
neoesaaiy  for  me  to  examine  into  these  proceedings 
now;  I  believe  they  were  all .  bona  fide  carried  on  by 
Mr.  Neilson,  and  no  complaint  against  him  has  been 
msde,  or  In  my  opinion  coald  be  made  in  respect  of 
them.    The  only  qnestion  before  me  now  is,  has  Mr. 
NeUson  any  lien  or  specific  charge  to  be  recognised 
bj  this  Court  npon  the  200  shares  of  this  company, 
BOW  lodged  to  the  credit  of  this  matter.    These  shares 
thus  came  into  the  Court  at  the  timo  that  the  protec- 
tion was  first  granted  (3rd  Jane,  1863).     The  1,000 
shares  were  in  the  hands  of  Mr.  M*Bimie,  and  did  not 
reach  the  hands  of  North  antil  January,  1864,  when 
the  arbitrator  ordered  them  to  be  given  up.      Mr. 
North  afterwards  requiring  an  extension  of  his  pro- 
tectloo,  aad  it  beiiig  then  shown  to  the  Conrt  that 
thtte  thousand  shares  had  reached  bi^  hands,  and  the 
order  of  the  3rd  Jane,  1863,  being  beforci  the  Court, 
the  order  of  the  8th  March,  1864,  was  made,  same 
having  been  procured  by  Mr.  Neilson  as  his  solicitor. 
That  order»  in  my  mind,  clear^  refers  to  the  1,000 
shares,  and  says  off  his  railway  scrip,  no  saViog  what- 
ever was  sought  for  as  to  the  200  sharesi  and  no 
saving  as  to  them  is  contained  in  that  order.     In  pnr- 
soance  of  that  order  the  whole  1,000  shares  were 
lodged  in  Court.    Mr.  Neilson  deposes,  and  I  have  no 
doubt  whatever  truly  deposes,  that  ip  handing  the 
200  sham  to  Mr.  James,  he  stated  to  him  the  letter 
of  Mr.  North  of  the  20th  January,  but  Mr.  James 
had  no  power  to  vary  the  order  of  the  Cqort  of  the 
11th  of  March,  and  acpordiagly  Mr.  Jam^  received 
the  whole  thousand  shares  as  assets  of  Mr.  North, 
bound  by  the  order  of  June,  1863,  and  lodged  by 
order  of  the  11th  March,  1864.     Mr.  Neilspn  cUims 
now  (bj  paragraph  17  of  his  charge)  that  he  has  a 
fien  OB  these  200  shares..    As  lien,  it  is  totally  im- 
posable  to  maintain  this  claim*    Mr.  Neilson  did  not 
at  any  time  claim  a  right  of  retention  of  this  scrip; 
he  voluntarily  handed  it  np,  statiqg  to  Mr.  James  his 
equitable  title  arising  out  of  the  deposit  of  them  with 
him,  and  not  claiming  to  hirfd  them  as  for  a  solicitor's 
lien.    I  have,  therefore,  only  to  deal  with  the  case  on 
the  basis  of  the  agreement  made  in  the  letter  of  the 
20th  January,  1864.    That  letter  is  a  specific  con- 
tract, depositing  the  scrip,  and  giving  full  right  of 
disposition  of  it  to  Mr.  NeiUon.     In  my  jadgment,  if 
Mr.  Neilson  intended  to  insist  on  this  contract,  he 
was  bound  to  have  advanced  his  claim  on  the  1 1  th 
March,  and  then  to  have  had  the  contract  recogaiaed 
by  the  Court,  but  inconsistently  with  such  claim,  Mr. 
Neilson  procures  to  be  made  the  order  of  this  Court  of 
the  Ilthof  March.    How  can  his  statement  made  to 
Mr«  James  in  ministerially .  carrying  out  this  order, 
have  now  the  e£foct  of  controlling  that  order?     It 
seema  to  me,  therefore,  if  I  merely  confine  myself 
to  the  order  made  in  the  matter,  that  Mr.  Neilson  vo- 
Inntarilj  gave  np  his  lien  and  right  of  retention  to 
theee  documents,  if  he  ever  had  such  rights.   It  is  in- 
listed  thai  the  possessory  order  made  by  this  Court 


bound  the  assets,  and  that  no  valid  contract  binding 
its  assets  could  be  made  with  the  trustees  without 
the  sanction  of  this  Conrt.  Now  in  deciding  this 
case  I  am  not  bound  to  expound  the  e3i;tent  end  scope 
of  this  order  for  possession  in  all  cases  that  may  arise. 
Mr.  Neilson  himself  procured  all  these  orders,  and  he 
is  bound  by  the  obligation  which  bound  his  client, 
and  in  my  judgment  any  dealing  with  his  client  to 
procure  for  himself  a  special  title  arising  out  of  the 
possession  of  assets  alroady  bound  by  the  order  of 
this  Court,  procured  by  him  as  solicitor  in  this  Court, 
is  against  the  equities  and  rights  of  the  several  cre- 
ditors, benefited  by  the  vesting  order.  I  therefore 
cannot  recognise  the  contract  contained  in  the  letter 
of  the  20th  January,  1864,  or  any  contract  binding 
the  possession  of  the  scrip,  or  giving  him  by  way  of 
lien  any  specific  charge  thereon.  It  is  said  that  the 
proceedings  were,  at  the  time  when  taken,  bonafid^ 
and  apparently  necessary.  Perhaps  it  is  true  ^  that  if 
this  Conrt  were  applied  to,  it  would  have  sanctioned 
the  proceedings;  whether  by  actual  disposition  of  pars 
of  the  assets  in* Court,  or' how  otherwise,  should  then- 
have  been  considered.  My  attention  is  also  called- to 
some  orders  in  the  Conrt  made  in  the  progress  of  the^ 
matter,  showing  at  least  a  knowledge  of  these  suits 
by  the  Court.  Now,  so  far  as  these  orders  are  con- 
cerned, they  do  not  seem  to  help  Mr.  Neilson;  he 
never  sought. to  bring  these  proceedings  within  the 
sanction  or  control  of  the  Court,  but  treating  them  as. 
matters  outside  the  Court,  he  sought  fbr  Mr.  North 
special  privileges  resulting  therefrom.  1  therefore 
hold  that  Mr.  Neilson  haa  no  right  of  lien  on  the  200 
shares,  but  the  assignees  concede  to  him  the  right  to 
prove  as  a  creditor  for  his  costs.  This  right  is  con- 
ceded, and  I  will  not  offer  any  opposition  to  its  being 
carried  out.  I  do  nbt  rule  this  as  a  contested  right, 
but  I  sanction  it  as  a  right  conceded  by  the  assignees. 
It  remains  now  to  deal  with  the  .20  Bahia  shares, 
lodged  in  Court  pursuant  to  the  order  of  the  30th 
August,  1864,  which  directs  that  Mr.  M'Birnie  do 
transfer,  and  Mr.  Neilson  do  hand  over  to  Mr.  James 
the  said  shares  in  their  possession,  subject,  however, 
to  auy  lien  they  may  be  able  to  establish.  This  or- 
der shows  that  Mr.  Neilson  claimed  his  right  of  lien 
at  a  proper  time,  and  in  that  respect  differs  from  the* 
case  made  aa  to  the  other  shares.  The  question  now 
IS,  had  he  the  right  of  lien  churned  at  the  time  he 
gave  up  the  shares.  It  appears  that  the  shares  were 
up  to  April  in  the  possession'  of  Mr,  M^Biinie,  and  that 
a  suit  was  brought  agunst  him  as  ^611  for  these  shares 
as  for  other  claims  made  against  him  by  North.  In 
April,  however,  Mr.  M*Bimie  admitted  North's  ckim 
to  these  shares,  and  handed  them  over  to  Mr.  Neil- 
son. Admittedly  now,  Mr.  Neilson  is  in  honesty  and 
fair  dealing  to  be  paid  any  costs  necessarily  incurred 
in  reducing  them  into  possession.  But  Mr.  Neilsou's 
claim  is,  that  he  has  a  lien  on  these  shares  for  the 
costs  in»the  suit  then  carried  On  against  M'Birnie  iu 
respect  of  other  and  different  daitas  resulting  from  the 
mere  fact  of  their  berog  in  his  hands  as  North's  so- 
lidtor.  In  my  opinion  this  claha  is  ikot  sustainable. 
It  was  the  duty  of  Mr.  Neilson  towards  this  Court 
aud  the  criBditors  to  hdve  brought  the  matter  before 
it,  if  he  relied  oa  .any  contract  affecting  the  assets. 
The  possessory  order  has  bound  the  assets,  and  Mr. 
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NdlsoQ  as  North's  solicitor,  and  having  carriage  of 
the  proceedings,  was  precluded  from  making  any  con- 
tract for  himself  with  North,  so  as  to  prejudice  the 
assets  bonnd  by  the  order  made.  It  seems  to  me  im- 
possible to  contend  that  North,  after  the  order  made 
in  this  case,  conld  enter  without  fraud  as  against  the 
arrangement  proceedings  into  any  contract  prejudi- 
cial to  the  assets,  and  indeed  this  is  not  contended 
for  by  Mr.  Neilson's  counsel  If  North  could  not  do 
so  without  fraud,  by  reason  of  the  obligation  incurred 
by  him  by  yirtue  of  the  order  made,  bow  can  it  be 
contended  that  Neilson,  his  solicitor,  privy  to  all  the 
proceedings  and  facts,  soliciting  on  his  behalf  each 
order,  could  do  so,  and  above  idl  so  as  to  benefit  him- 
self to  the  prejudice  of  other  creditors?  I  cannot  al- 
allow  such  a  principle  to  be  established  in  this  case- 
it  might  by  a  very  slight  extension  work  a  monstrous 
wrong  and  injustice.  In  saying  this,  I  beg  moat  dis- 
tinctly to  state  that  I  do  not  harbour  for  a  moment 
the  thought  that  Mr.  Nelson  contemplated  anything 
wrong,  or  intended  in  the  least  to  do  anything  in 
contravention  of  the  duty  that  rested  on  him.  It 
was  more  in  thoughtlessness  of  the  effect  of  the  right 
claimed,  and  in  forgetfulness  of  the  duty  cast  upon 
him,  that  he  acted;  but  in  my  opinion  this  brings  on 
him  the  penalty  that  he  thereby  failed  to  acquire  any 
right  of  lien  to  be  ever  recognised  by  this  Court.  I 
must  allow  the  costs  of  the  suit  so  far  as  regards  the 
recovery  of  these  shares  as  a  first  claim  in  the  nature 
of  a  salvage  claim,  and  as  in  former  claims  to  prove 
for  their  costs.  I  disallow  the  claim  of  lien  on  the 
Bahia  shares  also,  bat  I  give  no  costs— the  costs  of 
the  assignees  to  be  costs  in  the  matter.  The  other 
branch  of  the  case  relates  to  Mr.  M'fiimie,  who  in- 
tervenes to  claim  a  lien  on  the  1,000  Enniskillen 
shares  and  the  Bahia  shares.  After  considerable  de- 
lay on  his  part,  Mr.  M*Bimie  has  filed  a  charge 
clcdming  this  lien,  and  to  this  charge  the  assignees  and 
Mn  NeU£on  have  put  another  charge.  I  do  not  con- 
sider it  necessary  to  enter  minutely  into  the  fiicts 
proved  in  this  case,  for  in  my  judgment  the  case  re- 
solves itself  into  a  simple  qaestioo.  As  to  the  Bahia 
shares  recovered  by  coafbssion  in  an  action  against 
M'Bimie,  the  case  is  not  pressed  by  counsel,  and 
therefore  as  to  them  it  is  conceded  that  the  diarge 
must  fall  But  as  to  the  1,000  Enniskillen  shares, 
the  case  was  very  strongly  and  very  ably  pressed.  It 
was  contended  here  that  these  shares  stood  originally 
charged  as  a  counter  security  for  the  sum  of  £9,000 
advanced  by  Mr.  M^Bimie  to  North  on  bills  to  that 
amount,  and  that  the  arrangement  made  by  means  of 
the  arbitration  had  not  discharged  the  whole  of  that 
lien,  because  in  the  accounts  rendered  by  Mr.  M'Bir 
Die,  he,  by  mistake,  omitted  a  sum  of  £500,  and  that 
having  discovered  his  mistake,  and  having  vested  in 
him  the  legal  title  to  these  shares  up  to  the  30th  of 
August,  1864,  he  had  a  right  as  against  them  still, 
to  claim  his  lien  for  the  £^(00  omitted  by  mistake 
from  his  accounts.  This  daim  is  not  to  have  the 
original  Hen  una£focted  by  the  arrangement  in  the  ar- 
bitration, on  the  ground  that  that  arrangement  was 
founded  upon  a  mistaken  state  of  the  accounts.  But 
it  is  to  have  now  a  partial  lien  declared  to  the  extent 
of  the  mistake  made  in  the  accounts.    It  seems  to 


me  that  it  would  be  unjust  to  concede  such  a  right  to 
Mr.  M'Bimie.  The  question  is  not  ss  to  whether  the 
claim  of  the  £500  is  now  extinguished,  nor  whether 
the  £500  bill  is  satisfied — ^the  question  only  is,  whe- 
ther as  to  it  a  lien  exists  on  these  shares.  That  Mr. 
M'Bimie  was  not  an  original  party  to  the  arbitration 
matter  makes  the  case  in  my  mind  much  stronger 
agamst  him.  He  stood  in  this  posltion-^North  was 
his  debtor,  and  he  held  these  shares  to  ooanter-secore 
himself.  He  intervened  in  the  arbitration  matter,  and 
promised  the  company  to  treat  his  advances  as  ad- 
vances made  by  the  company,  and  not  by  him,  and 
thus  preserving  to  himself  this  advantage— he  places 
the  case  on  a  basis  for  settlement  between  North  and 
the  company,  but  to  perfect  this  he  was  of  oonrse 
bound  to  give  the  bills  and  relinqubh  his  lien  on  the 
shares,  and  accordingly  in  testimony  of  thid  being 
done,  he  handed  up  the  biUs  and  the  scrip  as  repre* 
senting  the  shares  themselves  to  the  arbitrator  dis- 
charged of  his  lien*  It  was  a  mere  accident  that  a 
deed  of  transfer  was  required  to  perfect  the  delivery, 
for  ex  ooncuaU  the  delivery  was  then  made  diachaiged 
of  the  lien.  If  that  formal  act  to  perfect  the  title  was 
not  required,  conld  it  be  argued  that  Mr.  M'Bimie 
was  entitled  to  get  back  these  shares,  and  to  recreate 
his  lien  on  them?  Mr.  M*Biraie  now  stands  on everj 
term  of  his  arrangement;  he  dums  and  has  obtained 
all  the  benefits  resulting  from  it;  but  saving  to  him- 
self all  its  benefito,  he  seeks  now  partially  to  alter  it 
in  his  own  favour  by  securing  to  himself  a  lien  ancon- 
nected  with  his  own  act,  and  this  merely  by  reason  of 
the  fact  that  a  naked  legal  title  to  the  shares  still  re- 
mained in  him.  This  would  seem  to  me  not  to  be 
according  to  the  maxim  thai  hi  seekmg  eqaitj  yoa 
must  do  equity,  but  rather  making  a  maxun  that  be- 
cause you  have  to  enforce  equity,  yon  must  yield  to  an 
inequitable  demand.  It  is  to  say,  a  formal  act  re- 
mains to  be  done  by  me  to  carry  out  an  arrangement 
beneficial  to  me,  and  on  which  I  still  icsist,  bat  bas- 
much  as  I  must  do  this  act  to  perfect  your  title,  I  re- 
fuse now  to  do  so,  unless  you  agree  to  give  me  a  far- 
ther advantage  m  addition  to  what  the  agreemrat 
gave  me.  In  my  mmd  such  a  proposition  is  qnite 
unsustainable;  no  authority  can  be  dted  to  counte- 
nance it,  and  I  must  add  that  theur  ddm  seems  really 
an  after-thought,  and  the  whole  proceedings  were  u* 
consistent  with  it  to  such  an  extent  that  I  might  on 
the  foots  stated  here  be  justified  in  holding  that  any 
lien  existing  had  been  waived,  but  I  prefer  to  deal 
with  the  case  in  reference  to  the  merits  of  the  hen 
itself  as  a  claim.  I  therefore,  as  to  the  1,00" 
Enniskillen  shares,  rule  that  the  charge  feils,  and  i 
give  the  assignees  thdr  costs  against  Mr.  H*Binue. 
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Court  of  ^ptal  in  e^mttvjji. 

TBeported  ^  Ottrar  J.  Bodce,  Efq^  B«itotMMit-LAW.] 

[BiFOBB  1BI  LOBD  OeUMCELLOB  ANI>  TBI  LOBD 
JojmCB  OF  APFlAIii] 

Foas  V.  JVm;  ajkd  boht  oibeb  OAxmA-^ov,  17 
A  18,  1864. 

Put  mofiey— -^fTMTff  of^PrindpU  v^pon  whuA  oviy 
one  jfear^s  arrear  of  pm  mumsy  u  reoovmrMc'-m 
Blsi  Otmral  Ordat  of  1843— ^ft^  of  auU-^ 
PrwUy. 

The  rule  of  the  eomi  it,  that  only  onm  yem'e  arrear 
of  pm  mon^  can  le  recovered  offoinet  thekiuband^ 
which  ruU  U  founded  on  the  preeumptwn^  thai  any 
arreow^  beyond  that  of  a  year^  hoe  been  applied  to 
(he  maintenance  of  (fte  wife^  or  to  the  geniaxUpur' 
poses  of  the  family^  with  the  assent  of  the  wife. 
This  ruUy  however^  does  not  apply  whire  the  pin 
money  has  been  assigned  fbr  vabsable  consideration 
to  a  third  party^  or  whire  there  ie  a  receiver  over 


This  wib  an  appeal  from  a  portion  of  an  order  of  the 
Master  of  the  Rolls,  taken  by  Henry  Riddick  and 
Gbarlea  Daly,  who  were  the  tmstees  of  George  Riddick, 
and  who,  aa  auch,  were  entitled  to  an  annnity  of  £44 
per  annnm,  cha^^  on  the  estate  of  Ohristopber 
Yanghan  Foas,  created  by  a  certain  deed  of  the  Ist  of 
AprU,  1646.    The  respondents  were  Anne  Foss  (who 
in  priority  to  the  said  appellants  claimed  to  be  en* 
titled  to  an  annuity  of  £100  per  annnm  nnder  the 
anlsleaof  her  marriage  settlement  of  3rd  of  May,  1841, 
which  by  way  of  pin  money  was  agreed  to  be  charged 
for  the  sqNurate  nse  of  said  Anne  Foas  daring  the 
joint  livesof  herself  and  her  husband)  said  Christopher 
Vaugban  Foss,  said  Anne*s  husband,  and  Randolph 
Robinson,  the  executor  of  Thomas  Popham  Luscombe, 
to  whom  said  annuity  was  assigued  by  deed  of  the 
20th  January,  1846.     Against  another  portion  of 
said  order  Anne  Foss  applied.    The  following  are 
the  facts  of  the  case: — By  an  order  made  oo  the  9th 
of  February,  1863,  it  was  referred  to  Master  Litton 
to  allocate  certain  cash  and  stock  standing  to  the 
credit  of  those  causes  and  matters,  and  to  report  to 
whom  and  in  what  proportions  the  rents  of  the  binds 
orer  which  a  receiver  was  appointed  should  be  paid: 
And  by  aud  order  of  reference  it  was  also  or- 
dered that  io  making  such  report,  and  aa  to  such  fu- 
ture rents,  the  master  should  be  at  liberty  to  con- 
aider  whether  a  certain  annuity  of  iBlOO  secured  to 
Mra.  Anne  Foas  by  certain  indented  articles  of  agree- 
ment of  the  3rd  of  May,  1841,  and  entered  into  on 
the  marriage  of  said  Anne  Foss  with  her  husband, 
Christopher  Yanghan  Foss,  should  be  pdd  out  of  such 
future  rents,  according  to  the  priority  of  said  annuity. 
The  petition  of  appeal  sUted  that  the  said  articles 
of  the  3rd  of  May,  1841,  were  made  between  Chris- 
topher Vaugban  Foas  of  the  first  part,  Anne  (by  her 
then  maiden  name)  Denroche  of  the  second  part,  Moun- 
tiford  Longfield  and  Robt.  H.  E.  White  of  the  third  part; 


that  said  articles  recited  the  then  intended  marriage; 
and  that  Anne  Denrodie  was  seised  of  certain  undivi- 
ded shares  in  certain  lands  at  Liscarroll,  in  the  county 
of  Cork,  city  of  Cork,  and  county  of  Tipperaiy,  sub- 
ject to  certain  judgments  which  had  been  recorded 
agunat  her,  but  that  owing  to  the  want  of  the  title 
deeds  she  was  unable  to  set  forth  the  particulars  of 
the  smd  estates:  that  it  was  witnessed  that  m  con- 
^deration  of  such  marriage,  and  with  the  intent  to 
bind  m  eqmty  all  the  said  lands  of  the  said  Anne 
Denroche  as  thereui  stated,  it  was  thereby  declared  and 
agreed  by  and  between  the  parties,  and  they  the  said 
Christopher  Vaugban  Foss  and  Anne  Denroche  seve- 
rally covenanted  with  the  said  trustees  that  the  said 
Christopher  Vaughan  Foss  and  Anne  Denroche  would, 
immediately  after  the  solemnisation  of  the  said  mar- 
riage, or  as  soon  as  the  settlement  could  be  effectually 
perfected  by  sufficient  deeds,  well  and  effectually  con-, 
vey  unto  the  said  trustees^  their  heirs,  executors,  ad- 
ministrators, and  assigns,  all  the  sud  lands,  and  all 
other  lands  of  the  said  Anne  Denroche,  to  the  uses 
and  upon  the  trusts  therein  expressed,  that  was  to 
say:— upon  trust,  by  and  out  of  the  rents,  issues, 
and  profits  thereof,  to  pay  to  the  said  Anne  Denroche 
and  her  assigns,  during  thejoint  lives  of  herself  and 
the  said  Christopher  Vaughan  Foss,  an  annuity  or 
reatcharge  of  £100  a  year,  payable  on  the  1st  of 
August  and  the  Ist  of  Febnuuy  hi  each  year,  such 
annuity  to  be  to  her  separate  nse  as  therein  provided; 
and  on  further  trust  to  pay  the  residue  of  the  said 
rents  to  the  said  Christopher  Vaughan  Foss,  for  the 
joint  lives  of  himself  and  the  said  Anne  Denroche, 
and  after  the  death  of  either  to  the  survivor;  and 
after  the  death  of  the  survivor,  upon  trust,  for  the 
benefit  of  the  issue  of  the  marriage  as  thereby  pro- 
vided: that  in  the  said  deed  was  contained  a  power 
enabling  the  said  trustees,  with  the  consent  of  the  said 
Christopher  Vaugban  Foss  and  Anne  Denroche,  to 
raise  by  sale  or  mortgage  of  the  said  lands  a  snip  not 
exceeding  £3,000,  and  to  pay  the  same  to  the  said 
Christopher  Vaughan  Foss  for  his  own  use.    Under  tho 
above  wder  of  reference  the  master  made  his  report, 
which  report  is  dated  28th  January,  1864,  and  there- 
by it  was  reported  as  follows: — ^that  the  several  sums, , 
which  were  due  to  several  of  the  petitioners  in  several 
of  the  causes  and  matters  therein  named,  and  also  to  one 
Joaeph  Manly,  have  been  fully  paid  off  and  discharged 
for  principal,  interest,  and  costs,  partly  by  receipt  of 
the  rents  of  the  lands  mentioned  in  the  said  several 
causes  and  matters,  and  partly  by  a  sale  of  a  portion 
of  the  said  lands  and  premises  sold  in  the  Landed 
Estates  Court:  that  at  the  date  of  the  said  order  of 
reference  there  was  in  the  Bank  of  Ireland  to  the 
credit  of  the  said  causes  and  matters,  the  sum  of 
£1402  14s.  7d.  new  3  per  cent,  stock,  and  £42  13s. 
Id.  cash;  that  the  said  sums  of  stock  and  cash  were 
the  produce  of  the  rents  of  said  lands  over  which  the 
receiver  in  these  causes  and  matters  was  appointed, 
and  collected  by  him  since  1B52.  The  report  then  found 
that  by  the  said  marriage  articles  dated  the  3rd  of  May, 
1841,  executed  on  the  marriage  of  Anne  Foss,  other- 
wise Denroche,  with  Christopher  Vaughan  Foss,  the 
Bud  Anne  Foss  was  entitled  to  her  separate  use  to  a 
certain  annuity  of  £100,  payable  on  the  1st  of  Feb- 
ruaiy  and  Ist  of  August  in  each  year  during  the 
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joint  lives  of  Christopher  Vaaghan  Fosa  and  Anne 
Foss,  charged  npon  the  lands  over  which  the  receiver 
was  appointed.    The  report  of  the  master  then  fonnd 
that  the  said  annuity  of  £100  so  agreed  to  bo  charged 
(by  way  of  pin  money)  for  the  separate  nse  of  Anne  Foss 
was  assigned  by  deed  of  13th  January,  1846,  to  the 
late  Thomas  Popbam  Lascombe,  as  also  was  another 
annuity  of  £127  charged  on  said  lands,  and  payable 
on  the  death  of  Christopher  Vanghan  Foss  to  said 
Anne  Foss  daring  her  life.    The  report  then  found 
that  there  was  due  upon  said  annuity  of  £100  (being 
the  pin  money  aforesaid)  for  arrears  up  to  the  1st  of 
August,  1863,  the  sum  of  £1613  13s.  6d.,  and  that 
this  sum  wa  the  first  charge  on  all  the  monies  to  the 
credit  of  these  causes  and  matters.    The  report  next 
found  that  there  was  due  to  the  estate  of  said  Thos.  Pop- 
ham  Luscombe,  on  foot  of  said  other  annuity  of  £127 
per  annum  charged  by  Christopher  Vanghan  Foss  on 
his  life  estate  by  deed  of  28th  November,  1844,  ma'de 
to  the  said  Thomas  Popham  Luscombe,  a  sum  of 
£2061  I8s.  9d.,  same  being  for  arrears  of  this  last- 
mentioned  annuity  up  to  the  1st  December,  1863; 
and  this  the  report  found  to  be  the  second  charge  on 
the  stock  and  cash  to  the  credit  of  these  causes  and 
matters. — The  first  objection  to  the  master's  report 
was,  that  £1513  13s.  6d.  was  found  to  be  due  on 
foot  of  said  pin  money,  and  it  was  thereby  insisted 
that  the  master  should  have  fonnd  that  there  was  no 
arrear  due  on  foot  of  said  annuity.     By  the  next  ob- 
jection it  was  insisted  that  the  master  should  hav^ 
found  that  the  arrears  (if  any)  due  on  foot  of  the  said 
annuity  were  not  a  charge  upon  any  of  the  funds  allo- 
cated under  the  order  of  reference,  because  the  receiver 
in  the  several  causes  and  matters  was  not  appointed, 
nor  was  he  extended  to  any  petition  matter  or  snit  of 
said  Aune  Foss,  or  any  person  claiming  In  right  of 
said  annuity;  and  because  also  neither  the  said  Anne 
Foss  uor  any  person  claiming  said  annuity  was  In  pri- 
vity with  the  rents  received  by  the  receiver  and  allo- 
cated under  the  order  of  reference;  and  because  Henry 
Biddick  and  Charles  Daly,  by  reason  of  the  receiver 
having  been  extended  on  the  25th  of  June,  1852,  to 
the  matter  in  respect  of  the  annuity  vested  in  the  said 
Henry  Riddick  and  Oharies  Daly,  have  ever  since 
been  and  still  are  in  privity  with  the  rents  received 
by  the  receiver  and  allocated  by  the  report,  and  are 
entitled  to  priority  over  the  said  annuity  claimed  by 
Anne  Foss  and  her  assignee.    The  receiver  in  this 
case  was  on  the  16th  December,  1851,  extended  to 
a  suit  instituted  by  Joseph  Manly,  which  suit  was 
commenced  by  bill  filed  24th  of  October,  1848,  which 
bill  prayed  for  a  sale  and  an  account  of  incumbrances. 
Aune  Foss,  Thomas  Popham  Luscombe,  and  George 
Biddick,  were  defendants  in  that  suit.     On  the  19th 
of  January,  1849,  Thomas  P.  Luscombe  filed  an  an- 
swer in  said  suit,  and  claimed  thereby,  as  assignee  of 
Anne  Foss,  said  annuity  of  i6 100  a  year.    No  answer, 
however,  was  filed  by  Anne  Foss.    Henry  Riddick  and 
Charles  Daly,  however  insisted  that  the  master  should 
have  found  that  the  sum  due  to  them  on  foot  of  their 
annuity  of  £44  a  year  was  payable  out  of  the  fund  in 
couit,  they  having  been  in  privity  with  the  rents,  while 
Anne  Foss  and  Luscombe,  her  assignee,  were  not 
in  such  privity.      And  it  was  alleged  that  if  Anne 


Foss  and  Luscombe  were  excluded  from  partlcipatiou 
in  the  fund  of  £1513  13s.  6d«,  being  the  amount 
reported  due  to  them,  and  if  the  arrears  of  the 
annuity  of  £127  a  year  was  found  to  be  the  first 
and  not  the  second  charge,  then  that  the  sum  doe 
on  foot  of  said  annuity  of  £44  should  be  found  the 
second  charge.  The  seventh  objection  to  Master 
Litton's  report  was,  that  the  rents  which  were  re- 
ceived and  to  be  received  by  the  receiver  after  the 
date  of  the  order  of  the  9th  of  February,  1863,  were 
and  are  applicable  to  pay,  first  of  all  the  £127  an- 
nuity, and  next  the  said  annuity  to  said  Riddick  aad 
Daly;  and  that  Anne  Foss  or  her  assignee  were  enti- 
tled to  no  portions  of  said  rents  in  payment  of  said 
annuity  of  £100  a  year  (pin  money),  they  not  being 
in  privity  with  the  rents.  Anne  Foss  claimed  to  be 
entitled  to  siud  annuity  or  pin  money  nnder  sud  deed 
of  3k1  May,  1841.  Joseph  Manly  (who  was  peti- 
tioner in  the  suit  hereinafter  mentioned,  and  who  has 
been  paid  off)  was  entitled  to  a  charge  of  £1500  od- 
der  a  deed  of  January,  1843,  on  the  lands  ovenvbich 
the  receiver  was  appointed  and  extended.  Thomas 
P.  Luscombe  claim^  to  be  entitled  to  the  annoity  of 
£127  a  year  under  a  deed  of  28th  November,  1644, 
and  in  1846  he  became  assignee  of  Anne  Foss's  an- 
nuity of  £  1 00  a  year ;  and  Henry  Riddick  and  Charles 
Daly,  the  said  trustees  of  ^George  Biddick,  claimed  this 
annuity  under  a  deed  of  1st  April,  1846.  The  qoes- 
tion  of  non-privity  above  mentioned  was  this:  on  the 
24  th  of  October,  1 848,  Joseph  Manly  filed  a  bill  against 
said  ChristopherVaughanFoss  and  Anne  Foss,  his  wife; 
and  Thomas  Popham  Lnsoombe,  and  George  Riddick, 
were  defendants  in  that  suit.  No  answer  whatever 
was  filed  by  said  Anne  to  this  bill,  but  Luscombe  did 
file  an  answer  claiming  the  said  annuity  of  £127  s 
year,  and  also  claiming  as  assignee  of  Anne  Foss  the 
annuity  of  £100  a  year;  but  neither  said  Anne  nor 
Luscombe  was  ever  in  privity  with  any  rents  received 
by  the  receiver  up  to  1858,  at  which  time  it  was  in- 
sisted, and  so  held  by  the  Master  of  the  Rolls,  that  the 
snit  of  Maidy  v.  F099  had  temoioated  from  want  of 
prosecution  under  the  81st  General  General  Order  of 
1843.  On  the  I6th  of  December,  1851,  the  r«ceiver 
was  extended  to  that  suit.  Those  several  objections 
to  Master  Litton's  report  having  been  heard  before 
the  Master  of  the  Rolls  his  Honor  made  his  order, 
bearing  date  10th  of  May,  1864,  which  order  now 
boing  appealed  from  was  in  the  terms  following:— 

"  It  is  ordered  and  declared  by  the  Right  Hon.  the 
Master  of  the  Rolls,  that  the  objection  to  the  Master's 
report,  that  no  arrear,  or  at  all  events  not  more  than 
one  year's  arrear,  should  be  found  due  on  the  annnity 
of  iB  1 00  a  year  created  by  the  marriage  articles  of  we 
3rd  May,  1841,  U  not  sustainable;  the  cases  relied  on 
by  the  appellant  as  to  only  one  yearns  arrear  01  pw 
money,  or  separate  esUte  given  to  a  wife,  being  i«^ 
verable,  not  applying,  when  a  receiver  has  recewea 
the  rente  or  income  of  the  property,  out  of  which  tne 
pin  money  or  separate  esUte  was  to  be  payable,  when 
no  part  has  been  recdved  by  the  husband,  or  appbea 
to  the  nse  of  the  wife  or  firauly.  And  it  is  further 
ordered  and  declared  that  the  suit  in  which  Jojepn 
Maaly  was  plaintiff,  aud  Anne  Fosa,  Thomas  Popham 
Luscombe,  and  others,  were  defendants,  stood  dis- 
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missed  for  want  of  prosecation,  on  the  24th  October, 
1858,  ander  the  Slst  General  Order  of  the  27th  of 
March,  1843.     And  it  is  farther  declared  that  the 
said  Anne  Foes  and  Thomas  Popham  Lascombe  were 
not,  nor  was  either  of  them,  nor  were  the  representa- 
tires  of  Thomas  Popham  Lnscombe  entitled  in  respect 
of  ibeswd  annnitj  of  £100  a  year  created  by  the 
said  mairiage  settlement  of  the  3rd  of  Aagnst,  1841, 
or  the  arrears  thereof,  to  any  part  of  the  rents  re- 
ceiTed  by  the  receiver  after  the  said  dismissal  of  the 
said  snit  for  want  of  prosecution  except  as  to  the 
rents  received  after  the  order  of  reference  of  the  9th 
of  Febnury,  1863^  as  herehi-after  mentioned.     And 
it  is  farther  declared  that  the  said  Anne   Foss  and 
Thomas  Popham  Lascombe  were  not,  nor  was  either 
of  them,  nor  were  the  representatives  of  Thomas 
Popham  Lnscombe  entitled,  in  respect  of  said  annuity 
of  £100  per  annnm,  and  the  said  arrear  thereof,  to 
any  part  of  the  rents  received  by  the  receiver  piior  to 
the  said  24th  of  October,  1858,  the  said  Anne  Foss 
or  Thomas  Popham  Lnscombe,  or  his  represeutative, 
not  haWng  been,  in  the  opinion  of  the  Court,  in  pri- 
vity with  the  said  rents.     And  it  is  farther  declared 
that  the  said  Anne  Foss  and  the  representative  of 
Thomas  Popham  Lnscombe  were,  by  the  order  of  the 
9th  of  February,  1863,  put  in  privity  with  the  rents 
received  by  the  receiver  after  the  date  of  said  order, 
and  that  they  are  entitled  to  be  paid  the  said  annuity 
of£iOOayear,  and  the  arrears  thereof,  ont  of  the 
rents  received  by  the  said  receiver  since  the  said  9th 
of  Febmary,   1863,  and  to  be  thereafter  received  by 
him ;  but  the  Court  does  not  decide  whether  or  not 
more  than  six  years  of  the  said  arrear,  accrued  prior 
to  the  9th  of  February,  1863,  can  be  recovered,  the 
qMstion  of  the  Statute  of  Limitations  not  having  been 
raised  or  argued  before  the  Court.     And  it  is  fur- 
ther ordered  that  the  report  of  the  Master  be  varied 
in  aocordsoce  with  the  declarations  contained  in  this 
order.      And  it  is  accordingly  ordered  that  it  be 
referred  hsck  to  the  Master  to  reconsider  his  report, 
baring  regard  to  the  declaration  contained  in  this 
order.     And  the  Court  doth  declare  that  the  said 
representatives  of  Thomas  Popham  Lnscombe  and 
Anne  Foss,  and  the  said  Henry  Riddick  and  Charles 
Daly  are  entitled  to  the  costs  of  this  motion  and  order 
along  with  their  demand;  and  it  is  forther  ordered 
^atthe  deposit  of  £10  lodged  with  the  registrar  be 
returned.'' 

M^Caudand,  Q.C,  and  PhiUips  were  in  support 
of  the  appeal — Here  there  are  three  annuities  charged 
on  these  lands,  namely,  JBIOO  a  year  for  pin  money, 
also  £127.  and  one  annuity  of  £44  charged  on  the 
file  estate  of  Christopher  Vaufi;han  Foss  by  the  deed 
of  let  of  April,  1846.  We  then  admit  as  against  us 
the  priority  of  the  annuity  of  £127,  so  our  struggle 
is  that  the  annuity  of  £100  a  year,  and  of  course  the 
anews  thereof  must  he  altogether  excluded  from  the 
allocetiott--4it  all  events  not  more  than  one  year's 
arrear  of  pin  money  can  be  recovered  against  the  es- 
tate of  the  husband. — Corballjf  v.  Orainger  (4  In 
Ch,  173);  iMch  V.  Way  (5  L.  J^  N.  a.  Oh.  100). 
In  partienlar  see  Ex  parte  Efder  (2  Madd.  Rep, 
2861,  note);  Catan  ▼.  Bideota  (1  M.  &  G.  599; 
2  H,  &  Tw.  33).  A  great  deal  of  learning  on  the 
law  of  pin-money  is  to  be  found  in  the  argument 


of  counsel  in  the  case  of  Howard  v.  Digbff  (2  CI. 
<fe  Fin.  634;  ac.  2  Bligh.  N.  S,  224).— The  next 
point  that  is  for  their  Lordship's  consideration  was 
that  neither  Mrs.  Auoo  Foss,  nor  her  assignee,  Thomas 
Popham  Luscombe,  to  whom  she  had  assigned  her 
annuity  (pin  money)  of  ^100  a  year,  could  have  any 
right  to  the  rents  received  by  the  receiver  after  the 
24th  of  October,  1858,  on  which  day  clearly  under 
the  81st  General  Order  of  1843,  the  suit  which  com- 
menced on  the  2  It  h  October,  1848,  stood  dismissed 
for  want  of  prosecution,  and  the  Master  of  the  Rolls 
has  ruled  that  the  suit  was  so  dismissed.       That 

order  is  as  follows: — 

* 

^That  if  at  the  expiration  often  years  after  the  filing  of 
an  orijrinal  bil ,  the  cause  shall  pot  have  been  heard  by  the 
Court  upon  the  pleadings,  the  same,  and  all  supplemental 
bills,  and  bills  of  revivor,  shall,  at  the  ezpirati^  of  such  ten 
yean,  stand  dismissed  out  of  Goart,  without  costs,  unless 
upon  application  to  the  Court  by  motion,  before  such  period, 
tha  Court  shall  think  fit  to  allow  the  plaintiff  further  time  to 
prosecute  his  cause;  but  this  order  is  not  to  affect  any  injunc- 
tion obtained  in  an  ii\j unction  suit.  And  as  to  original  bills 
filed  before  the  date  of  this  order,  the  platndff  shall  have  nine 
months  from  the  date  hereof  to  apply  to  the  Court  for  furtlier 
time,  although  such  ten  ^rears  have  already  elapsed,  or  shall 
expire  before  the  end  of  such  nine  months.'* 

Mrs.  Foss  and  her  assignee,  Luscombe,  however,  have 
appealed  against  this  portion  of  his  Honor's  order.  It 
was  quite  competent  for  Mrs.  Foss  and  her  assignees  to 
keep  alive  that  suit  of  Manly  v.  Foss,  by  a  motion  to 
stay  the  proceedings.  That  motion,  however,  was 
not  made,  and  of  course  the  suit  determined  on  the 
24th  of  October,  1858,  ten  years  from  the  institution 
thereof.  There  is  no  controverting  this  position.— 
Bernard  v.  Band  (1  Ir.  Ch.  198);  Moneypenny  v. 
Qihbinga  (1  Ir.  Gh.  R.  201).  It  was  held  in  Wood- 
rojfe  V.  Oreene  (15  Ir.  Gh.  176),  that  the  appoint- 
ment of  a  receiver  in  a  mortgage  cause  does  not  take 
the  ca£e  out  of  the  operation  of  the  81st  General 
Order  of  1843.  It  is  further  submitted  that  this 
claim  for  arrears)  must  be  disallowed,  on  the  ground 
of  non-claim  thereof  for  so  many  years  and  of  ac- 
quiescence in  ever> thing  done  during  the  number  of 
years  that  have  elapsed  from  1849  down  to  the 
order  of  reference  of  the  9th  of  February,  1863.  The 
Statute  of  Limitations  is  a  bar  to  all  arrears  that  ac- 
crued previous  to  six  years  anterior  to  the  date  of  the 

order  of  reference. Orant  v.  Eflii  (9  M.  &  W. 

13)  Croshk  V.  Sugrue  (9  Irish  Law  Reports,  17.) 
As  to  the  arrears  that  accrued  due  prior  to  the  24th 
of  October,  i858,  neither  Mrs.  Foss  or  Mr.  Lnscombe 
were  in  privity  with  the  rents,  and  therefore  they^ 
cinnot  snccessfully  claim  any  arrears  thereof. — Davis 
v.  The  Duke  of  Malborough  (2  Swanst  168). 

The  Solicitor  Oen.  (Sullivan),  Warren,  Q.C.,  Ex- 
ham,  Q.G.,  and  May,  appeared  for  Mrs.  Foss  and  T.  P. 
Luscombe,  who  also  appealed  from  a  portion  of  the 
order  of  the  Master  of  the  Rolls. — It  b  perfectly  true 
that  under  ordinary  drcumstanoes  only  one  year's  ar- 
rears  of  pin  money  is  reoovcrable  by  the  personal 
representatives  of  the  wife,  the  presamption  being, 
that  though  the  wife  may  not  have  received  same, 
nevertheless  the  husband  in  so  receiving  it  has  ap- 
plied it  to  the  maintenance  of  his  wife,  or  to  the 
general  purposes  of  the  family  with  the  asjent  of  the 
wife — Ex  parte  Elder  (2  Mad.  286).    This  princU 


304 


THE  IRISH  JURIST. 


pie,  however,  has  no  application  here,  inasmach  as 
neither  hnsband  nor  wife  had  receiyed  it,  for  there 
was  a  receiver  over  it,  and  this  pin  money  annnitj  of 
£100  a  year  was  transferred  to  Thomas  Popham  Los- 
combe  for  valnable  consideration,  and  a  receiver  has 
been  appointed  over  the  lands. — Howard  v.  Digby  (2 
CI.  &  Fin.  634;  ac.  2  Bligh.  N.  S.  224);  Acton  v. 
Acton  (1  Vcs.  267);  Peachey,  298,  309.  The  argu- 
ment on  the  other  side  in  support  of  the  decision  of 
the  Master  of  the  Rolls  is  unsastainableb  First,  the 
81  St  General  Order  of  1843  does  not  operate  here, 
because  before  the  expiration  of  ten  years  the  or- 
ders in  the  Incumbered  Estates  Court  and  the  sale 
by  that  Court  of  the  lands  the  subject  of  the  suit 
in  Manly  v.  Foss,  had  the  effect  of  staying  the  pro- 
ceedings in  that  suit,  and  therefore  took  It  out  of  the 
operation  of  |he  8 1st  General  Order.  Lastly,  the  suit 
of  Manly  V.  Fosa  was  a  suit  for  the  payment  of  all 
incumbrances  on  the  lands  of  «%'hich  any  creditor  might 
have  taken  advantage,  and  as  a  matter  of  fact  Mrs. 
Foss  was  a  defendant  therein,  and  a  receiver  was  ac- 
cordingly appointed — Mara  v.  Tibeaudo  (7  Ir  Ch. 
B.  556)  MiU^  V.  MiUs  (6  Ir.  Eq.  &  106);  Carolan 
▼.  Blake  (6  Ir.  Eq.  R.  100);  Young  v.  Wilton  (6 
Ir.  Eq.  106);  Huggard  v.  Lynch  (2  Ir.  Oh.  146). 

The  Codbt  concurred  with  the  Master  of  the  Riolls, 
that  the  objection  that  not  more  than  one  year's  ar- 
rear  of  pin  money  was  recoverable  was  unsustainable, 
the  case  here  being  different  from  that  class  of  cases 
where  the  presumption  arises  that  anything  more  than 
a  year's  arrear  of  pin  money  was  spent  by  the  hus- 
band with  the  acquiescence  of  the  wife  on  the  main- 
tenance of  the  wife  and  family.  Here  there  was  a 
receiver  over  the  annuity,  and  thataonnity  was  assigned 
for  value,  The  Court  does  not  mean  to  give  any 
bpinion  as  to  whether  the  suit  of  Manly  v.  Fosa  stood 
dismissed  for  want  of  prosecution  on  the  24th  of 
October,  1868,  under  the  81st  General  Order  of  March, 
1843.  Bxpnnge  from  the  order  of  the  Master  of 
the  Rolls  so  much  of  it  as  dedares  that  the  Cbnrt 
did  (not  decide  whether  or  not  more  than  six  years 
of  the  arrears  accrued  prior  to  the  9th  of  Februaiy, 
1863,  can  be  recovered,  the  question  of  the  Statute 
of  Limitations  not  having  been  raised  or  argued  before 
the  Court  We  shall  then  vary  that  portion  of  the 
order  of  the  Master  of  the  Rolls  referring  it  back  to 
the  Master  to  reconsider  his  report. 

The  order  of  the  Master  of  the  Bolls  was  then 
varied  accordingly. 


eavivX  of  C^jcrj^egner  Chamber. 

[Reported  by  WUliem  Woodloek,  Esq.,  BarrUte^ftt-Law 

[Bbfobs  Lefbot,  C.J.,  MoNAHAN,  CJ.,  Keoor,  Chris- 
tian, 0*Bribn,  Hates,  FrrzasiiALi^  and  O'Baoan, 
JJJ 

Pope  v.  Qokixii^Aprvl  24,  26. 

Libd^PMikatiim — Evidence. 
Am  wrote  a  letter  to  the  Poor  ftaw  Commissioners  I 


compUuning  of  the  conduct  of  B,  a  collector  of 
poor's  rate.  The  Commissioners  forwarded  the 
letter  to  the  Board  of  Guardians  in  whose  isrvice 
B.  was;  and  subsequetOly^  on  the  occasion  of  a 
meeting  of  the  Board,  the  letter  was  read  by  ike 
clerk  of  the  Union  at  the  request  of  the  chairman. 
Held — that  this  did  not  amount  to  a  pubUcalion  by 
A,  so  as  to  make  him  answerable  in  an  action  of 
Ubel  at  the  suit  of  B. 

This  was  an  appeal  on  behalf  of  the  defendant,  Abra- 
ham Coates,  from  the  order  of  the  Court  of  Exche- 
quer obtained  by  the  plaintiff  on  the  11th  day  of 
June,  1863.  The  action  was  for  defamation.  The 
summons  and  plaint  contained  four  paragraphs,  the 
first  of  which  was  for  a  libel,  and  tho  remaiuiug  three 
were  for  slander.  The  question  to  be  decided  npoa 
this  appeal  arose  altogether  upon  the  first  paragraph 
of  the  summons  and  plaint,  and  upon  the  defeoces  to 
that  paragraph.  The  first  paragraph  of  the  summoos 
and  plaint  stated  that  the  plidntiff^  before  and  at 
the  time  and  respective  times  of  the  committing  of 
the  grievances  hereinafter  mentioned,  was  a  paid  oi- 
cer  of  the  Clonmel  Union  for  the  relief  of  the  desti- 
tute poor  in  Ireland,  duly  appointed  a  collector  of 
poor-rates  for  tho  electoral  division  of  Graigenagoirer 
and  Ballymaoarberry,  in  the  said  Union;  and  that  at 
a  meeting  of  the  board  of  gaordians  for  the  said 
Union  held  at  Clonmel  on  the  8tb  of  May,  1862, 
and  also  at  subsequent  meetings  of  the  sud  board 
held  at  Clonmel  aforesaid,  after  the  swd  day  aod  be- 
fore the  commencement  oi  this  action,  to  wit,  at 
meetings  of  the  said  board  held  respectively  on  or 
about  the  15th  May,  and  22nd  May,  and  :he  29th 
May,  the  8th  June,  and  the  12th  Jane,  the  same 
year,  the  defendant  ftdsely  and  maliciously  published 
and  caused  to  be  published  of  the  plaintifi^  and  of  the 
plaintiff  as  such  officer  and  collector  of  poor-rates  as 
aforesaid,  and  in  relation  to  the  said  office,  a  mali- 
cious and  defamatoiy  libel  containing  the  defamatory 
and  libellous  matter  following: — '*  I  beg  to  sobmit 
the  following  statement,  having  reference  to  the  con- 
duct of  John  Pope,  a  poor-rate  collector  for  the  elec- 
toral division  of  Graigenagower  and  Ballymacarberry, 
in  the  Clonmel  Union.  Those  divisions  bemg  the  es- 
tates of  the  Earl  of  Stradbroke,  his  lordship  gave  me, 
his  agent,  directions  to  have  the  game  strictly  pre- 
served; and  this  Pope  having  for  some  years  past 
been  in  the  habit  of  having  a  gun  and  greyhound  with 
him,  when,  as  he  alleges,  he  was  engaged  in  collect- 
ing rates,  be  took  the  opportunity  of  killing  game.  It 
so  happened  that  on  the  30th  of  October  last  Lord 
Stradbroke's  caretaker,  James  Belford,  fonod  him  on 
the  lands  of  tenants  of  Lord  Stradbroke's,  with  goo 
and  greyhonnc^  in  search  of  game,  whea  the  snm- 
mobses  were  issued  against  him  at  the  salt  of  these 
tenants;  and  after  various  postponements  the  cases 
were  heaid  at  the  petty  sessions  at  BaOymacarber^ 
on  the  18th  March  Inst,  when  Pope  was  fined  £5. 
His  sabseqnent  conduct  appears  to  me  most  illegal, 
and  justifies  me  in  asking  for  an  explanation  by  yoor 
hottonrable  board  with  a  view  to  his  immediate  dis- 
missal He  (Pope)  had  been  in  the  habit  of  fornish- 
iog  me  with  an  acooont  of  the  rates  payable  by  Lord 
Stradbroke;  and   on  the  last  rate  being  struck— 
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nameljt  od  the  5tb  of  December,  1861,  Pope  for 
Dished  his  aceonnt  omittiDg  an  item — namely,  nine 
shillings  ibr  a  holding  lately  given  ap  to  Lord  Strad- 
broke,  and  in  which  James  Belford  was  pat  In  pos- 
session as  caretaker;  Immediately  after  Pope  was 
convicted  by  the  magistrates,  as  before  stated,  he 
rushed  oot  of  the  oonrt-hoose  with  two  men  and  pro- 
ceeded to  the  house  so  occupied  by  Belford,  and  call* 
ing  him  a  peijnrer  seised  a  gnn  for  the  rate  of  nine 
shillings;  and  although  the  sum  was  paid  on  the  spot 
by  the  bailiff  of  Lord  Stradbroke,  he  (Pope)  charged 
two  shillings  for  the  seisure  and  two  shillings  each 
for  his  two  men,  which  was  also  paid,  and  for  which 
I  hold  his  receipt.  I  am  well  assured  this  conduct 
will  never  be  countenanced.  Had  Pope  theretofore  de- 
manded the  rate  or  mdoded  it  in  the  accoont  he  fur- 
nished he  would  have  got  paid  as  he  well  knew.  1 
have,  &c.-^Abraham  Goates.*'  Meaning  thereby 
that  the  plaintiff  had  illegally  made  a  seisure  for  poor- 
rate  payable  by  Lord  Stnfldbroke  without  making  any 
previous  demand  of  the  rate,  and  had  used  the  powers 
conferred  on  him  by  his  said  office  not  for  legitimate 
and  proper  purposes,  but  for  oppression  and  revenge, 
whereby  the  plaintiff  lost  and  was  deprived  of  his 
said  office  of  collector  of  poor-rates,  and  sustsined 
damage  to  the  amount  of  £500.  The  defence  firstly 
pleaded  to  the  said  first  paragraph  was — that  the  de* 
fondant  did  not  publish  the  libel  as  alleged,  and  an 
issifc  was  joined  upon  that  defence.  The  defence 
secondly  pleaded  to  the  first  paragraph  was — that  the 
matter  and  publication  complained  of  is  not  a  libel. 
The  defence  thirdly  pleaded  to  the  said  paragraph 
was  a  defence  of  privileged  communication,  the  de- 
fendant thereby  alleging,  among  other  things,  that  he 
pubUshed  the  alleged  libel  in  order  to  complain  to  the 
Board  of  Guardians  of  the  Clonmel  Union  of  the  acts 
and  conduct  of  the  plaintiff,  bona  Jide  believing  that 
^e  said  guardians  had  power  and  authority  to  take 
cognisance  of  such  acts  and  conduct  of  the  plaintiff, 
then  belog  the  collector  of  the  electoral  division  therein 
mentioned;  and  that  he  published  the  said  matters 
bona  fide^  believing  the  same  to  be  true,  and  without 
malice  in  fact,  against  the  plaintiff.  The  defence 
fourthly  pleaded  to  the  said  paragraph  was— that  the 
pbuatiff  had  on  the  2nd  May,  1862,  brought  an  ac- 
tion  against  the  defendant  for  the  same  causes  of  ac- 
tion as  in  the  first  paragraph.  The  case  was  tried 
before  the  Lord  Chief  Baron  at  the  adjourned  sittings 
after  Hilary  Term,  1863.  The  pbuntiff  was  exam- 
ined upon  the  trial  and  proved  that  he  had  been  an 
officer  in  the  employment  of  the  guardians  of  the 
Clonmel  Union  for  fifteen  years;  for  the  first  seven 
▼ears  as  relieving  officer,  and  for  eight  years  as  col- 
lector of  poor  rates;  that  he  had  been  appointed  by 
the  said  guardians  poor-rate  collector  for  the  Bally- 
macarberry  district  of  the  said  union  for  every  rate 
made  from  the  year  1854  to  the  year  1861,  both  in- 
dnsive;  that  he  had  been  appointed  to  collect  the  rate 
straok  for  the  said  distri6t  on  the  5  th  day  of  Decem- 
ber, 1661,  and  his  warrant  for  oollecthig  the  hMt- 
meationed  rate  was  produced  by  the  clerk  of  the  union 
and  given  in  evidence  on  the  part  of  the  plaintiff. 
The  plaintiff  proved  that  phiiutiff  was  in  the  habit  of 
fdmishing  to  defendant,  as  agent  of  Lord  Stradbroke, 
a  list  of  the  rates  payable  by  Lord  Stradbroke  for 


premises  in  his  own  possession,  and  for  premises  in 
the  possession  of  his  tenants,  at  and  under  £4  per 
annum;  that  James  Belford,  named  in  the  said  letter 
of  the  defendant,  was  rated  for  the  premises  referred 
to  in  the  said  letter  of  the  defendant  at  £7,  and  that 
such  rating  should  not  have  been  inoladed  in  the  lUt 
famished  by  him  to  the  defendant;  that  he  had  given 
a  list  of  the  amount  of  rates  payable  by  Lord  Strad* 
broke  for  the  rate  struck  in  December,  1861,  to  one 
Frank  Kearney,  the  then  bailiff  of  the  defendant; 
that  according  to  his  usual  practice  Belford's  holding 
should  not  have  been  included  in  that  list;  that  he 
had  asked  Keai  ney  whether  he  should  include  it  in 
the  list,  and  Kearney  had  told  him  not  to  do  so;  that 
he  had  on  two  or  three  occasions  demanded  the  rate 
for  this  holding  from  Frank  Kearney,  who  promised 
to  pay  it  but  did  not  do  so;  that  previous  to  the  10th 
of  March,  1862,  the  guardians  of  the  union  had 
given  him,  the  said  plaintiff,  notice  to  complete  the 
collection  of  the  rate  struck  on  the  5th  of  December, 
1861,  and  to  return  his  warrant  for  the  collection  of 
that  rate  at  the  then  next  meeting  of  the  board  on 
the  1 3th  of  March,  1862;  that  at  the  time  he  had 
collected  all  the  rates  struck  in  the  said  union,  save 
those  of  Belford's  holding  and  two  others  in  that 
neighbourhood;  that  he  had  posted  notice  on  the 
chapel  of  Ballymacarberry  of  his  intention  to  collect 
those  rates  on  the  next  Petty  Sessions  day,  the  10th 
of  March;  that  upwards  of  half  an  hour  before  making 
the  distress,  and  after  the  business  of  the  Petty  Sessions 
had  concluded,  he  demanded  the  rate  from  Belford ;  that 
the  other  two  rates  in  arrear  were  paid  to  him  pre* 
viously  on  that  day  at  the  Petty  Sessions  Court;  that 
he  completed  the  collection  of  the  rate  struck  on  the 
5th  of  December,  1861,  without  any  arrears,  and  re- 
turned his  warrant  for  the  collection  to  the  guardians 
on  Thursday,  the  ISth  of  March.  That  on  the  24th 
of  April,  1862,  there  was  an  inquiry  and  investiga- 
tion held  by  Captain  Hamilton,  who  was  appointed 
by  the  Poor  Law  Commissioners  for  the  purpose  of  hold- 
ing such  inquiiy  into  (among  other  matters)  the  con- 
duct of  the  plaintiff  in  relation  to  the  charges  pre- 
fen-ed  against  him  by  the  defendant  in  the  letter  set 
forth  in  the  first  paragraph  of  the  plaint.  The  plain- 
tiff also  proved  that  the  plaintiff  and  the  defendant 
were  both  present  at  such  investigation ;  that  wit- 
nesses were  examined  by  Captain  Hamilton  in  rela- 
tion to  (amongst  others)  the  said  charges,  and  that 
he  believed  that  the  evidence  which  was  given  was 
taken  down  by  Captain  Hamilton;  that  at  that  inves- 
tigation the  said  Francis  Kearney  and  James  Belford 
had  admitted  in  his  presence  and  hearing  and  in  that 
of  the  defendant  that  before  making  the  disti-ess  the 
pUintiff  had  demanded  from  them  the  rate  distrained 
for;  that  a  new  rate  was  struck  for  the  said  electoral 
division  by  the  guardians  of  the  said  union  on  or  pre* 
vious  to  the  29tli  of  May,  1862;  and  that  the  said 
guardians  en  tne  10th  of  June,  1862,  unanimously 
resolved  to  re-elect  the  plaintiff  as  collector  of  that 
rate  for  the  said  Ballymacarberry  district,  and  for* 
warded  to  the  Poor  Law  Commissioners  a  copy  of  the 
nunutes  of  the  board  of  that  date;  that  on  the  19th 
of  June,  1862,  the  said  guardians  met  to  conuder 
(among  other  things)  a  oommnntcation  from  the  Pear 
Law  Commissioners  on  the  subject  of  the  previous 
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re-election  of  the  plabtiff  to  bis  said  office.  That 
plaintiff  went  to  the  board-room  of  the  said  guardians 
on  the  said  19th  of  Jone  in  order  to  ascertain  if  the 
sanction  of  the  commissioners  to  his  appointment  as 
snch  collector  had  been  given  and  sent  down;  that 
he  then  on  the  said  19th  of  Jane  heard  Mr.  Onghton, 
the  clerk  of  the  union,  read  to  the  board  the  letter  of 
the  commbsioners  refasing  to  sanction  the  plaintiff^s 
appointment;  that  Mr.  Bagwell  was  in  the  chair,  bat 
defendant  was  not  present  at  the  meeting  of  the 
board;  that  Mr.  Bagwell  said  he  wished  to  have  the 
defendant's  letter  to  the  commissioners  read ;  thoagh 
be  had  seen  it  in  the  newspaper  he  wished  to  know 
with  greater  certainty  all  about  it ;  that  Mr.  Oughton 
then  went  to  his  office  for  it  and  brought  it  in,  when 
Mr.  Bagwell  as  such  chairman  directed  that  it  should 
be  read.  Mr.  Oughton  then  read  it  aload;  that 
which  was  so  read  was  the  copy  of  the  defendant's 
letter  that  had  been  forwarded  by  the  commissioners 
to  the  board  of  guardians;  that  Mr.  Bagwell  then 
prepared  a  minute  address^ed  to  the  commissioners,  re- 
questing that  they  would  sanction  plaintiflTs  re-elec- 
tion, but  the  commissioners  refused;  that  on  the  10th 
day  of  July,  1862,  the  said  guardians  proceeded  to 
elect  a  collector  for  the  said  district ;  and  the  plain- 
tiff James  Eeeffe,  James  Hamilton,  and  J.  F.  O'Shea 
were  candidates  for  the  said  office;  there  were  seven- 
teen guardians  present ;  that  the  election  of  the  plain- 
tiff was  then  again  proposed  and  seconded  by  two  of 
the  guardians  present,  that  of  the  guardians  present 
seven  voted  for  the  re-election  of  the  plaintiff,  and 
ten  voted  against  his  re-election ;  and  therefore  Mr. 
J.  F.  O'Shea  was  appointed  to  the  said  office  of  collec- 
tor of  poor-rates  for  the  siud  district,  and  the  plaintiff 
has  not  since  been  in  the  employment  of  the  said 
guardians.  The  plaintiff  stateid  that  he  had  on  the 
said  19th  of  June  seen  the  defendant  in  the  imme- 
diate neighbourhood  of  the  place  in  which  the  said 
guardians  were  assembled,  but  not  in  the  board-room. 
The  follo\iing  documents,  amongst  others,  were  given 
in  evidence  by  the  plaintiff: — The  letter  from  the  de- 
fendant to  the  Poor  Law  Commissioners,  dated  the 
29th  day  of  March,  1862,  and  upon  which  the  cause 
of  action  in  the  first  paragraph  was  framed.  Letter 
from  the  Poor  Law  Commissioners  to  the  clerk  of  the 
Olonmel  Union,  dated  the  2nd  April,  1862,  in  which 
there  was  forwarded  a  copy  of  the  defendant's  before- 
mentioned  letter,  which  was  the  copy  read  at  the 
meeting  of  the  guardians  of  the  said  19th  June. 
Copy  letter  from  the  commissioners  to  the  clerk  of 
the  Clomnel  Union,  dated  l6th  April,  1863,  in  which 
they  stated  that  with  reference  to  the  explanation 
furnished  by  Mr.  Pope  the  plaintiff,  in  respect  to  the 
complaint  preferred  against  him  by  Mr.  Coates,  the 
;  defendant,  they  had  instructed  Mr.  Hamilton,  their 
inspector  to  inquire  into  the  matter,  as  also  into  any 
other  complaints  of  a  elmilnr  character  against  Mr, 
Pope,  and  to  report  to  them  thereon.  Letter  from 
the  commissioners  to  the  clerk  of  the  Clonmel  Union, 
dated  7th  Afay,  1862,  in  which  they  stated  that  they 
liad  received  a  report  from  their  inspector,  Mr.  W. 
Hamilton,  together  with  the  evidence  taken  by  him 
on  the  inquiry  recently  held  by  him  into  Mr.  Coates' 
oompUunt,  as  also  into  a  compkint  preferred  against 
Mr.  Pope  by  a  Mr.  Charles  Aoheson,  jnn.;  and  that 


as  regards  the  former  case  there  appeared  a  doabt 
from  the  evidence  that  in  proceeding  to  Belford's  (the 
caretaker's)  hoose  direct  from  the  oooit-house,  aflter 
his  conviction  on  a  charge  of  poaching,  which  was 
supported  by  the  testimony  of  Belford,  and  levying  a 
distress,  Mr.  Pope  was  actuated  by  feelrags  of  per- 
sonal animosity  against  Mr.  Belford.  Minutes  of  the 
board  of  guardians  of  the  29th  of  May,  1862,  for 
the  issuing  of  advertisements  for  poor's-rate  colleetora 
for  the  collection  of  the  new  rate;  and  that  as  re- 
gards collector  Pope,  who  has  been  a  most  efficient 
and  useful  officer,  the  guardians  referring  to  the  com- 
missioners' letter  of  the  7th  May  inst.  were  desirous 
to  have  the  commisaoners'  opinion  as  to  his  qaalifi- 
cation  for  reelection,  as  the  deciAion  of  the  commis- 
sioners would  likely  influence  many  guardians  in  the 
selection  they  would  make  on  the  occasion.  Letter 
from  the  commissioners  to  the  pluntiff^  dated  the  5th 
Jnne,  1862,  in  which  the  commissioners  stated  that 
owing  to  the  circumstances  which  transpired  on  the 
recent  inquiry  into  the  charges  preferred  against  Mr. 
Pope  by  Mr.  Coates  and  Mr.  Aoheson,  the  oommid- 
sioners  would  not  be  prepared  to  sanction  Mr.  Pope's 
appointment  to  the  office  of  collector.  LeUer  from 
the  commissioners  to  the  board  of  guardians,  dated 
6th  June,  1862,  in  which  the  commissioners  stated 
that  with  regard  to  the  guardians'  inquiry  as  to  Mr. 
Pope's  qualification  for  re-election  to  the  office  of  wl- 
lector,  the  commissioners  desired  to  state  that  owing 
to  the  highly  unfavourable  nature  of  the  circnrasunces 
which  transpired  at  the  recent  inquiry  into  the  charges 
against  Mr.  Pope  by  Mr.  Coatee  and  Mr.  Achcson, 
the  commissioners  would  not  be  prepared  to  sanctioD 
Mr.  Pope's  reappointment  to  the  office  of  collector 
should  he  be  elected  thereto  by  the  guardians.  Mi- 
nutes of  the  board  of  guardians  of  the  12th  Jone, 
1862,  at  which  the  re  election  of  the  plaintiff  as  col- 
lector for  the  Ballymacarberry  district  was  proposed 
and  seconded  and  carried  unanimously,  whereo|K)Q  it 
was  resolved  the  commissioners  be  informed  that  io 
the  opinion  of  the  board  the  charges  referred  to  in 
the  commissioners'  letter  were  not  made  knowioglj 
in  any  case  by  the  collector  in  the  utiion,  and  the  re- 
election of  Mr.  Pope,  poor-rate  collector,  was  passed; 
but  at  the  same  time  the  board  were  unanimous  in 
expressing  their  disapproval  of  Mr.  Pope,-  which 
formed  the  subject  of  the  late  investigation  at  the 
board-room,  and  the  necessity  of  cautioning  him  again^tt 
any  repetition  of  it.  Plaintiff's  counsel  admitted  that 
he  went  on  the  alleged  publication  of  the  libel  in  ^e 
board-room  of  the  guardians  on  the  19th  Jnn^  1862. 
At  the  close  of  the  plaintiff's  case  Mr.  Serjeant  Arm- 
strong, on  behalf  of  the  defendant,  asked  his  Lord- 
ship to  direct  the  jury  to  find  for  the  defendant  on 
the  first  paragraph,  and  on  the  first  defence  thereto, 
traversing  the  publication  and  the  issue  joined  thereon 
on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  that  the  defendant  published  the  letter  of  the 
29th  March,  1862  (the  libel  complained  oO«  on  the 
1 9th  of  June,  or  that  he  was  a  party  or  privy  to  or 
in  any  way  authoriaed  the  reading  of  it  in  the  board- 
room of  the  guardians  of  the  Clonmel  Union  on  that 
day.  His  Loidship  intimated  that  he  wonld  probably 
direct  a  verdict  for  the  defendant  npon  the  said  de- 
fence.    Serjeant  Armstrong,  then  went  into  evidence. 
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The  defendant  was  examined,  and  stated  that  he  was 
before,  and  at  the  time  of  the  writing  of  the  said  al- 
leged libel  the  land-agent  of  the  Barl  of  Stradbroke, 
who  was  the  owner  of  the  greater  portion  of  the  land 
in  the  said  division;  and  that  he,  the  defendant,  was 
■ever  at  any  meeting  of  the  board  of  gnardians  since 
the  tovestigatbn  before  Captain  Hamilton;  and  that 
after  writing  the  letter  to  the  commissioners  he  never 
interfereddirectljor  indirectlj  with  respect  to  the  plain- 
tiff. Several  docoments  were  given  in  evidence  on  behalf 
of  the  defendant  which  need  not  be  particnlarized  as 
Ihej  did  not  affect  the  subject- matter  of  this  appeal 
There  were  also  given  in  evidence  attested  conies  of 
the  proceedings  in  the  Gonrt  of  Common  Pleas  in 
another  action  of  Pope  v.  C7oate9,  which  had  been  tried 
at  Ckmmel  and  an  attested  copy  of  the  judgment 
therein,  which  was  entered  on  the  1 3th  January,  1 862 ; 
damages,  40s. ;  costs,  6d. ;  costs  of  increase,  £65  3b. 

Harris^  Q.O^  on  behalf  of  the  plaintiff,  admitted 
that  the  letter  of  the  defendant  set  out  in  the  sum- 
mons and  plaint  in  the  said  last- mentioned  action  was 
the  same  as  the  letter  complained  of  in  the  first  para- 
graph of  the  plaint  in  the  present  action. 

At  the  dose  of  the  defendant's  case  Seijeant  Arm- 
strong again  asked  his  lordship  to  direct  a  verdict  for 
the  defendant  on  the  first  paragraph  and  the  said  first 
defence  and  issue  thereon,  namely,  that  the  defendant 
did  not  publish  the  libel  as  illegal  His  Lordship 
upon  that  issue  told  the  jury  that  if  the  reasonable 
and  proi>able  result  of  Mr.  Coates  s«)nding  the  letter 
was  that  it  should  bo  sent  to  the  guardians  and  pub- 
lished in  their  board-room,  the  jury  might  infer  that 
the  defendant  did  publish  it  as  in  the  said  first  para- 
graph alleged.  No  objection  was  made  by  the  coun- 
sel for  the  defendant  to  this  direction  of  his  Lordship. 
The|ary  found  that  the  defendant  did  publish  the 
libel  as  in  the  first  count  alleged,  and  assessed  the 
plaintiff^s  damages  on  the  said  count  at  the  snm  of 
£50.  His  Lordship  then  directed  tlie  jury  to  change 
the  verdict  so  found  by  them  upon  the  said  issue  into 
a  verdict  for  the  defendant  by  erasing  the  word  **  yes  " 
and  sabstitntmg  therefor  *'No,"  by  the  direction  of 
the  judge,  which  was  done.  As  to  the  second  issue 
npon  said  first  paragraph  as  to  the  alleged  libel  "  was 
it  a  libel"  the  jury  found  "  Yes."  As  to  the  third 
iaaae  upon  said  first  paragraph  as  to  the  alleged  libel, 
••Is  the  plea  of  privilege  true?  "  the  jury  found  "Na" 

As  to  the  fourth  issne  upon  the  said  first  paragraph 
as  to  the  alleged  libel-  **  Is  the  present  action  for  the 
same  cause  as  the  action  at  Clonmel?"  the  jury 
foand  •*  No."  His  Lordship  also  reserved  liberty  to 
the  phuntiff  to  move  to  enter  a  verdict  for  £50  on 
the  said  first  comit  if  the  Court  shonld  be  of  opinion 
that  his  Lordship  should  not  have  durected  the  jury 
to  find  for  the  defendant  on  the  first  count.  On  the 
23rd  of  April  1863,  Mr.  Harris,  on  the  part  of  the 
plaintiff,  obtained  a  conditional  order  from  the  Court 
of  Exchequer  that  the  verdict  had  for  the  defendant 
on  the  first  count  of  the  summons  and  plaint  should 
be  set  aside,  and  instead  thereof  that  a  verdict  be 
entered  for  the  plaintiff  on  the  said  first  count  for  the 
8vm  of  £50  damages,  and  6d.  costs.  On  the  llth 
day  of  June,  1863,  cause  was  shown  on  behalf  of  the 
defendant  agamst  the  said  conditional  order.  And  it 
was  ordered  that  the  point  saved  at  the  trial  of  this 


cause  be  ruled  in  favour  of  the  plaintiff^  and  accord- 
ingly that  the  conditional  order  of  the  23id  of  April 
last  be  made  absolute,  and  that  the  said  verdict  for 
the  defeodaot  on  the  said  fir^t  connt  of  the  summons 
and  plaint  he  set  aside,  and  instead  thereof  a  verdict 
be  entered  for  the  plaintiff  on  the  said  first  count  for 
£50,  and  sixpence  costs,  including  the  costs  of  the 
judgment  as  costs  in  the  cause,  and  the  registrar  to 
amend  the  postea  accordingly.  The  defendant  in  the 
case,  by  way  of  appeal  submitted  that  the  last-men- 
tioned order  was  erroneous  upon  the  grounds — 1st, 
that  there  was  no  evidence  to  go  to  the  jury  of  the 
publication  of  the  illegal  libel  by  the  defendant  on 
the  1 9th  of  June,  1 862.  2nd,  that  the  learned  judge 
was  right  in  directing  a  verdict  for  the  defendant  on 
the  fir^t  issue.  Srd,  that  the  said  alleged  publication 
of  defendant's  said  letter  at  a  meeting  of  the  board 
of  guardians  on  the  19th  of  June,  1862,  was  not  a 
publication  by  the  defendant.  4th,  that  such  pnbK- 
cation  was  not  authorized  by  the  detendant,  nor  was 
he  privy  thereto;  and  that  he  could  not  be  made  le- 
gally liable  to  an  action  in  respect  thereof.  5th, 
that  the  reading  of  the  said  letter  on  the  said  19th  of 
June  at  the  said  meeting  of  the  board  of  guardians  was 
the  unauthorized  act  of  the  said  guardians,  for  which 
the  defendant  was  not  liable.  6th,  that  the  defendant 
only  authorised  a  publication  of  the  said  letter  for  the 
purpose  of  having  an  investigation  held  by  the  com- 
missionere  into  the  plaintiff's  conduct;  that  this  pur- 
pose and  object  was  satisfied  by  the  investigation  held 
by  Captain  Hamilton  by  the  direction  of  the  commis- 
sioners, and  that  the  defendant  could  not  be,  and  was 
not,  legally  liable  for  any  subsequent  nnantborised 
publication  of  the  said  lettere.  7th,  that  the  trans- 
mission of  the  copy  of  the  said  letter  of  the  defendant 
by  the  commissioners  to  the  sud  board  of  gnardians 
was  privileged,  and  that  the  subsequent  reading  of  it 
by  the  said  board  of  gnardians  on  the  19th  of  June, 
1862,  was  not  a  publication  of  it  by  the  defendant, 
for  which  the  defendant  was  legally  liable  in  an  action 
at  suit  of  the  pUintiff  The  phtintiff  submitted  that 
the  said  last-mentioned  order  was  right  npon  the 
grounds— 1  St,  that  there  was  evidence  to  go  to  the 
jury  of  the  publication  of  the  alleged  libel  by  the  de- 
fendant  2nd,  that  the  learned  judge  was  wrong  in 
directing  a  verdict  for  the  defendant  on  the  first  issue. 
Serjeant  Armstrong  and  Tandy  for  the  defendant* 
There  was  no  evidence  of  a  publication  by  the  defen- 
dant. Avery  v.  Bowden  (6  EL  &  Bl.  973)  does 
away  with  the  notion  of  a  scintilla  of  evidence.  It 
may  bo  said  that  there  was  some  sort  of  a  publication, 
but  the  question  Is,  whether  the  defendant  is  respon- 
sible for  it.  Ward  r.  Weekea  (7  Bingh.  21 1)  is  an 
authority  that  he  was  not.  The  defendant  had  no- 
thing to  do  with  Mr.  Bagwell  asking  the  clerk  to 
read  the  letter  to  the  Board  of  Guardians.  Smith  v. 
Wood  (3  Campb.  323).  There  is^either  require- 
ment nor  authority  on  the  fiuie  of  the  letter  to  rrad  it 
at  the  board  under  the  ciroumstances  which  occurred. 
Neither  was  there  any  legal  or  moral  obligation  in  tho 
persons  to  whom  the  letter  was  addrened  to  causa 
that  to  be  done.— -IVclman  v.  AmOie  (10  Exch.  63). 
There  can  be  no  presumpUon  of  an  authority  to  do 
an  illegal  act.  Parkma  v.  SooU  (1  H.  &  Colts.  153) 
somewhat  resembles  this.      No  one  ever  heard  of  an 
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ftction  bekig  brooght  against  the  proprietor  of  a  news- 
paper for  an  article  which  has  been  copied  into  ano- 
ther newspaper,  on  aooonnt  of  that  second  pablioation. 
— TAe  Duke  of  Brumwick  ▼.  Earmer  (14  Q.  B., 
185);  RexY.  Almon{S  Bar.  2686). 

HarrtB^  Q.G.,  and  John  Harria  for  the  plaintiff. — 
The  Poor  Law  Commissioners  eonld  not  bave  pre- 
yented  the  re-election  of  Pope  by  the  guardians,  bat  they 
conld  have  dismissed  him  by  a  sealed  order. — 1  &  2 
Vict,  c  56,  88.  31,  33.  The  discnssion  on  the  19th  of 
Jane  was  as  to  the  re-election  of  Pope,  or  his  non  re- 
election, and  then  it  was  that  Mr.  Bagwell  called  for 
the  reading  of  the  letter.     It  was  not  the  object  of 
Goates,  when  he  wrote  the  letter,  to  obtain  an  inves- 
tigation.     Suppose  the  publication  in  the  board-room 
was  the  first  publication,  would  the  defendant  be  lia- 
ble if  Mr.  Bagwell  read  it,  eren  though  he,  the  defen- 
dant, did  not  authorise  it?      We  say  he  certainly 
would,  and  there  is  a  long  chain  of  authorities  to  sup- 
port that  proposition.    Johnson  ▼.  Hudson  a$id  Mor- 
gan (7  Ad.  &  £11 233,  note  b)  is  very  much  in  point 
ITte  Queen  v.  Lovat  (9  C.  <&  P.  462).  ••The  moment 
a  man  delivers  a  libel  from  his  hands  his  control  over 
it  is  gone.    He  has  shot  his  arrow,  and  it  does  not 
depend  upon  him  whether  it  hits  the  maric  or  not.*' 
Per  Best,  J.,  in  The  King  v.  Burden  (4  B.  A  Aid., 
126).    So  also  Bac.  Abridg.  Libel,  2.     Wherever  a 
man  uses  noxious  and  injurious  means,  he  must  bo 
presumed  to  have  contemplated  and  intended  the  in- 
jurious but  natural  consequence  of  using  such  means. 
— Sterkie  on  Slander,  Prelim.  Disc.  Ixxv.    [^dionct- 
han^  G.  J. — Is  the  appointment  of  a  collector  com- 
plete  until  the  Commissioners  ratify  it?]    No.  Deia- 
croix  V.  Thevenot  (2  SUrL  Rep.  63)  is  also  an  autho- 
rity in  our  favour  on  the  question  of  publication.  The 
malicious  intention  of  the  libel  is  to  be  inferred  from 
the  mischievous  tendency  of  the  publication,  unless 
rebutted. — Hie  King  v.  Harvey  and  Chapman  (2  B. 
&  Or.  257). 

Serjeant  Artnetrong  replied. 

Cur,  adv.  vuli, 

AprU  26.— Lefrot,  C.  J. — ^In  this  case  we  have 
come  unanimously  to  the  conclusion  that  thejudg; 
roent  of  the  Court  of  Exchequer  should  be  reversed. 
We  have  come  to  that  conclusion  unanimously,  but 
with  some  shade  of  variety,  perhaps,  as  to  the  reasons 
by  which  some  of  the  judges  may  have  been  more  or 
less  actuated.  But  the  ground  upon  which  it  appears 
to  myself,  and  I  may  say  to  the  great  majority  of  the 
judges,  that  the  case  should  be  decided,  is  this,  that 
there  was  no  evidence  to  connect  the  defendant  with 
the  publication,  upon  which  the  Court  of  Exchequer 
came  to  the  opinion  that  he  was  guilty  of  publishing 
the  libel  m  question;  that  there  was  nothing  furnished 
by  the  libel  itself  imparting  any  authority  directly  or 
indirectly  to  endBnrage  a  repetition  of  the  publication. 
For  one  publication  he  suffered.  Therefore,  so  fer  as 
the  vindication  of  justice  is  concerned,  he  has  paid 
the  penalty.  The  question  is  now,  is  he  to  suffer  a 
ftirther  penalty  for  a  different  and  another  publication. 
There  was  notiiing  in  the  nature  of  the  UImI  itself  to 
encourage  that  repetition  of  the  offence.  The  libel 
did  not  intimate  a  wish  that  every  one  into  whose 
hands  it  came  i^ouhl  give  it  further  publicity.    It 


was  sent  to  a  public  body,  and  therefore  by  httend- 
ment  it  had  served  its  purpose  of  commumesthig  the 
necessaiy  information  to  that  body;  the  writer  thooght 
it  should  remain  in  their  archives,  when  they  had 
made  use  of  it  as  they  thought  fit.    But  it  ^>pear8 
that  upon  an  occasion  in  which  a  necessary  discus^ 
arose  which  made  it  important  that  one  member  of  the 
Board  of  Guardians  who  was  not  present  at  the  time 
the  letter  had  been  originally  read,  should  know  what 
the  contents  of  it  were,  it  is  desired,  aud  at  his  uh 
stance,  and  for  his  purposes,  to  serve  the  purpose  of  the 
very  party  who  now  complains,  be  desired  to  have  the 
document  removed  from  the  archives  of  the  gnardiaDS, 
where  it  remained  safely  deposited,  and  where  it  woold 
have  rested  for  ever,  if  It  bad  not  been  called  forth  by 
one  of  the  guardians  on  the  occasion  to  which  I  ad* 
vert.     That  became,  therefore,  a  new  and  a  diflferent 
publication;  the  document  was  read  then,  but  ndtber 
directly  nor  indirectly,  from  the  nature  of  the  libel, 
nor  from  any  part  of  the  discnssioos  which  took  place, 
is  there  any  evidence  to  my  mind,  nor  to  the  mind  of 
several  of  the  members  of  this  Court,  to  connect  tbd 
defendant  with  that  publication,  so  as  specially  to 
make  him  answerable  as  for  a  second  publication, 
when  by  no  intendment  or  inference  to  be  collected 
from  the  libel  itself  or  any  of  the  transactions  which 
took  place,  there  could  be  any  substantial  grounds  for 
connecting  him  with  the  second  pnblicadon.    So  far, 
therefore,  as  to  my  own  opinion,  and  so  for  as  it  co« 
incides  with  that  of  any  of  the  other  memberB  of  the 
Court,  that  is  the  ground  which  occurs  to  me  for  re- 
versing the  judgment 

The  other  judges  concurred,  and  the  order  of  the 
Court  of  Exchequer  was  set  aside  without  costs. 


Court  of  Criminal  SIppeal. 

Imported  by  Wlllimn  Woodlook,  Eiq.  BrntotawH-Uw. 

[Before  Lefbot,  CJ.,  Mohahak,  C.J.,  Pioer,  C.B., 
Keooh,  O'Briin,  Hates,  FiizaERALD,  akp  (yflA- 

OAN,  JJ.,  AKD  FiTZaERALD  AND  DeAST,  B.B. 

The  Queen  ».  Kmc— ^tigrtMl  18,  22. 

Indictmer^t^Venue— Boundary— Sl  9  (?.  4,  c  H 
eecUon  26. 

In  an  indictment  under  the  etatuU  9.  G.  4,  c  54,  #. 
26,  enacting  that  offences  committed  on  the  homi' 
daries  of  counties  may  be  tried  in  either,  it  it  net 
necesary  that  the  county  m  which  the  ojeneewat 
actually  commiUed  should  be  sfaied  in  thewdtct- 
ment,  with  an  averment  that  such  offence  (oofcpwoe 
within  600  yards  of  the  county  uMin  whiAthe  «• 
dictment  was  laid  (Hayes,  J.,  dissentients) 

Regina  v.  Brown  (I  Cr.  ^Dix.  Abr.  Notes  of  Cofth 
46)  overruled  {Hayes^  J.,  dissentiente). 


stated  was  u 


This  was  a  case  reserved  by  Lefroy, 
assizes  for  Tullamore.  The  case 
follows: — 

At  tiie  last  Assiaes  for  the  King's  County,  holden 
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at  Tnllamore,  Lawrence  King  tbe  younger,  a  prisoner, 
having  been  arraigned  for  the  mnrder  of  James  Henry 
Clntterback,  a  lientenant  in  the  5th  Fnsiliers,  pleaded 
not  gnOty  to  the  indictment,  which  was  as  follows: — 

King's  Oonnty* )  The  jurors  for  onr  lady  the  Qaeen 
lo  wfL  J  npon  their  oaths  present  that  Law- 
rence King  the  yonnger  on  the  8th  day  of  July,  in 
the  year  of  our  Lord  1865,  feloniously,  wilfully,  and 
of  his  malioe  aforethought,  did  kill  and  mnrder  Jan^es 
Henry  Clntterbuck,  against  the  peace  of  our  lady  the 
Qaeen,  her  crown  and  dignity.  True  bill  for  self  and 
feflowa, 

John  C.  Westenra,  foreman. 

The  said  Lawrence  King  the  younger  was  tried 
before  me  at  an  adjonmment  of  the  said  Assizes,  on 
the  4th  day  of  August  inst.  and  was  convicted  of  the 
said  mnrder,  and  was  sentenced  to  be  hanged  on  the 
6th  day  of  September  next. 

Upon  his  trial  it  was  proved  that  the  jnurder  of 
Lieatenant  Glatterbuek  was  perpetrated  by  Lawrence 
King  the  yonnger,  by  shooting  him  dead  with  his  own 
doable-barrelled  gun,  whilst  Uiey  were  both  in  a  boat 
bdonging  to  Lawrence  King,  on  the  river  Little 
Brosaa,  near  Parsonstown,  on  the  evening  of  the  8th 
of  Jolj  last,  in  which  river,  dose  to  where  he  was 
shot,  his  dead  body  was  found  on  tbe  morning  of  tbe 
II th.  It  was  proved  that  Lieutenant  Clntterbuck 
left  Panonetown  barracks,  in  the  King's  Gonnty,  about 
half-past  fovT  p.m.  on  Saturday,  the  said  8th  July, 
with  Lawrence  King  as  his  attendant,  on  a  shooting 
excnrsion  on  and  along  the  river  Little  Brosna,  and 
in  the  eonrse  of  the  said  eiGCursion  they  had  gone  on 
the  said  river.  Little  Brosna,  which  is  navigable  for 
boata,  in  King's  IxMt,  and  crossed  over  to  the  Tip- 
perary  nde  from  the  King's  Ck>unty  side. 

At  the  place  where  the  mnrder  was  perpetrated, 
and  for  a  considerable  distance  above  and  below  it, 
the  river  Little  Brosna  was  proved  to  be  the  boundary 
between  the  Bang^s  Ck>unty  and  the  county  of  Tipperary, 
and  at  the  place  where  the  murder  was  perpetrated 
the  rirer  was  proved  to  be  only  eighty  five  feet  wide. 
The  evidence  showed  that  Lawrence  King  the  younger, 
when  he  fired  the  fttal  shots,  was  at  one  end^Tthe 
end  nearest  the  King's  County)  of  his  boat,  proved  to 
be  13  feet  9  inches  long,  which  was  at  right  angles 
with  and  up  to  the  Tipperary  bank  of  the  river,  and 
Lieatenant  Clntterbuck  was  at  the  other  end  of  the 
boat,  next  to  the  last-mentioned  bank;  so  that  the 
murder  was  committed  within  a  few  feet  of  the  boun- 
dary of  the  King's  County,  far  within  the  500  yards 
limit  mentioned  in  the  stotute  of  9  Geo.  iV.  c.  54, 
see.  26,  and  in  the  sMd  boat  during  the  said  excnr- 


It  was  contended  on  behalf  of  the  prisoner  that  the 
indictment  was  defective  in  not  containrag  an  aver- 
ment that  tbe  murder  was  committed  in  the  county  of 
Tipperary,  within  500  yards  of  the  King's  County, 
or  in  case  the  Crown  relied  on  the  27th  section  of 
the  said  statote,  an  averment  of  the  special  facts  ne- 
cessary to  bring  the  case  within  such  section;  that 
therefore  the  prisoner  should  be  acquitted.  I  consi- 
dered the  indictment  sufficient,  but  reserved  the  point 
as  to  whether  it  was  necessary  that  the  indictment 
should  contain  the  averments  as  contended  for,  and  I 


respited  execution  till  tbe  decision  of  the  Court  of 
Criminal  Appeal  thereon  was  hsd,  the  convict  remain- 
ing in  .prison  under  the  said  sentence* 

TuQMAS  Lefbot. 

Montgomery  and  ContUmtine  MoUoy  for  the  pri- 
soner.— The  indictment  was  defective.  Tbe  question 
turns  on  the  stat.  9  G.  4,  c.  54,  s.  26.  There  are, 
at  all  events,  no  express  words  in  that  section  en- 
abling the  pleader  to  lay  the  offence  as  having  been 
committed  in  a  connty  in  which  it  was  not  committed. 
The  course  which  ought  to  have  been  taken  in  framing 
the  indictment  is  pointed  out  in  Eex  v.  Ruck{}  Russ. 
on  Crimes,  827,  3rd  ed.)  There  should  have  been 
an  averment  that  the  crime  was  committed  ''  in  the 
County  of  Tipperary  within  600  yards  of  the  boun- 
dary of  the  King's  Conncy."  Begina  v.  Broum  (Cr. 
&  Dix.  Abr.  Notes  of  Cases,  46)  is  an  express  deci- 
sion upon  the  question,  and  establishes  that  such  an 
averment  is  necessary.  There  are  several  statutes 
altering  the  common  law  rule  that  a  prisoner  should 
be  tried  in  the  county  in  which  tbe  offence  was  com- 
mitted, and  that  the  offence  must  be  kid  as  having 
been  committed  in  that  county.  Those  statutes  may  be 
divided  into  two  classes — those  in  which  there  are  ex- 
press words  enabling  the  Court  to  tiy  and  determine 
the  ofience  in  a  county  other  than  that  in  which  it 
was  committed,  and  enabling  the  pleader  to  lay  the 
offsnce  in  such  county,  and  those  which  do  not  con- 
tain any  such  words.  The  Court  will  find  that  the 
authorities  have  held  that  in  cases  arismg  under  the 
former  class  an  averment  similar  to  that  which  we 
contend  for  was  not  necessary,  but  otherwise  in  cases 
arising  under  the  other  c]ass.-^Statates  26  Hen.  8, 
c  6,  s.  6  (Engl);  38  G.  3,  c  52,  s.  2  (EngL);  53 
G.  3,  c  108,  s.  24;  11  G.  4  &  1  Wm.  4,  c  66,  s. 
54;  9  G.  4,  c.  31,  s.  22;  24  &  25  Vict  c  96,  ss. 
41,  64,  70»  98;  24  &  25  Vict.,  c.  99,  s.  28.  Where 
the  Court  finds  the  Legislature  passing  several  sta- 
tutes in  the  same  session  of  Parliament,  enabluig 
Courts  to  deal  with  o£fences  in  counties  other  than 
those  in  which  they  were  committed,  and  in  some 
of  them  enabling  the  pleader  to  lay  the  offence  as 
committed  in  a  county  where  it  was  not  committed, 
and  in  others  not  giving  such  a  power,  we  submit  that 
the  inference  is  that  the  Legislature  meant  to  make  a 
distinction ;  and  the  authorities  shew  that  such  b  the 
inference — Bex  v.  James  (7  C.  &  P.  553} ;  Bex  v. 
SmytMes  (1  Den.  C.  C.  498);  Bex  v.  Fraeer  (1  Moo. 
C.  C.  407);  Bex  v.  Whiley  (2  Moo.  C.  C.  186;  s.a 
1  Car.  &  Ek.  150).  lAfonahanf  C.  J.^Is  it  not 
the  true  construction  of  the  Act  of  Parliament  that 
where  the  real  venue  is  doubtful  tbe  county  is  ex- 
tended for  500  yards  beyond  the  trne  boundary?] 
No;  in  case  of  doubt  there  ought  to  be  two  counts, 
laying  the  venue  in  each  county* — The  Queen  v.  Hit* 
cheU  (2  Q.B.  636);  Rex  v.  AfeUor  (Rus.  <&  By. 
144);  Bex  v.  0ojr(Russ.  &  By.  179);  Bex  v. 
Scully  and  Lynch  (Ale.  &  Nap.  262) ;  Statutes  9  G. 
4,ss.2&3;5&6  Wm.  4,  c.  76;  Bex  v.  Wynd^ 
ham  (Rus.  &  Ry.  197);  Beg.  v.  Loader  (2  Rus.  on 
Crimes,  122)  Noon^s  case  (Ir.  Ciro.  C.  110);  Bex  v. 
Jonee  (1  Den.  C  C.  551). 

The  Attomey-Oeneral  {Lawson)^aad  The  Solickor- 
General  (Sullivan)  for  the  Crown. — ^The  only  question 
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is  whether  the  indictment  should  have  contained  an 
averment  that  the  offence  was  committed  within  500 
yards  of  the  boondarj  of  the  King's  Gonnty.  The 
object  of  ss.  26  and  27  of  ^tat.  9  6.  4,  c.  54,  was 
the  same,  viz.,  to  malce  it  nnnecessarj  for  the  pleader 
to  aver  with  certainty  in  which  county  the  offence 
was  committed.  That  is  shewn  by  the  preamble  of 
tha  Act.  Suppose  two  shots  were  fired,  one  in  the 
ffing's  County  and  the  other  in  Tipperary,  and  it  was 
uncertain  which  of  them  caused  the  death,  if  the  case 
of  Reg»  V.  Brown  is  law,  there  Dcver  conld  be  a  con- 
viction. [Pigctj  G.  B. — It  would  be  consistent  with 
their  argument  that  you  should  aver  in  that  case  that 
it  occurred  in  the  limit  of  500  yards.]  No:  for  if  in 
the  evidence  it  appeared  that  the  parties  never  left  the 
King's  County,  the  indictment  would  fail  unless  there 
was  an  averment  that  the  crime  was  committed  either 
in  the  King's  County  or  in  Tipperary,  within  500 
yards  of  the  King's  County,  and  such  an  averment 
never  was  framed  in  any  indictment  Beg.  v*  Brown 
was  decided  at  a  time  when  every  traversable  averment 
must  have  been  laid  with  time  and  place.  The  effect 
of  the  Act  b  to  extend  the  boundary  of  the  county 
500  yards.— Per  Lord  Denman,  G.  J.,  in  The  Queen 
V.  MitcheU  (2  Q.  B.  at  p.  642).  It  would  be  pleading 
evidence  to  state  the  fact  of  the  offence  having  been 
committed  within  500  yards  of  the  boundary.  Unless 
the  evidence  showed  the  offence  to  have  been  commit- 
ted out  of  the  jurisdiction  of  the  Court  the  convictioD 
must  be  affirmed.  If  the  crime  had  been  averred  to 
have  been  committed  in  Tipperary,  then  an  averment 
that  it  was  committed  within  within  500  yards  would 
be  necessary  to  make  an  indictment  in  the  King's 
County  good  on  the  face  of  it.  The  cases  cited  on 
the  other  side  are  all  distinguishable.  In  cases  of 
bigamy  jurisdiction  must  be  given,  under  the  Act  1 
Wm.  4,  c.  ^6^  t)y  averring  thabtho  offence  was  com- 
mitted out  of  the  jurisdiction,  and  that  the  prisoner 
was  in  custody  within  it.  That  explains  most  of  the 
cases  cited.  The  words  **  dealt  with  "  used  in  the 
Act  which  we  are  considering  is  wider  than  the  word 
«Mudicted."— /?e^.  v.  Hughes  (Bell's  C.  C.  242);  st. 
14  k  15  Vict.  c.  100,  ss.  4,  14. 

Cur.  adv,  trniL 

Aug.  22. — PiGOT,  C.  B.,  delivered  the  judgment 
of  the  majority  of  the  Court. — He  said  that  the  pri- 
soner had  been  convicted  of  wilful  murder  before  the 
Lord  Chief  Justice  at  the  adjourned  sitting  of  the  last 
assizes  for  the  King's  County.  The  indictment  con- 
tained the  usual  marginal  venue,  and  alleged  the  mur- 
der to  have  been  committed  on  a  day  specified,  with- 
out however  making  any  statement  of  the  actual  place 
where  the  deed  was  done.  It  appeared  that  the 
murder  was  committed  by  the  prisoner  shooting  the 
deceased  while  they  were  both  on  a  river  which,  at 
the  pUce,  was  the  boundaiy  between  the  King's 
County  and  the  County  of  Tipperary,  the  river  being 
there  not  more  than  eighty-five  feet  wide.  The  boat 
was  At  the  Tipperary  side  of  the  river.  The  crime 
was  therefore  committed  far  within  the  boundary  of 
500  yards,  the  limit  prescribed  by  the  statute.  It 
»  as  contended  on  behalf  of  the  prisoner  that  the  in- 
dictment wa^  defective  in  not  containrog  an  averment ; 
that  the  morder  was  committed  in  Tipperary,  within 


five  hundred  yards  of  the  bonndary  of  the  ffioffs  - 
County,  or  an  averment  of  the  special  fiiets  to  bring 
the  case  within  the  26th  section  of  the  9th  G.  4,  c. 
54,  and  the  case  of  Beg.  v.  Brown  and  cthere  (Gr.  & 
Dix.  Abr.  Notes  of  Cases,  46)  was  relied  on  in  sap- 
port  of  this  objection.  The  Chief  Justice  considered 
that  the  indictment  was  sufficient,  and  the  prisoner 
was  accordingly  sentenced,  but  in  deference  to  the 
authority  of  the  judge  by  whom  Reg.  v.  Brown  was 
decided,  he  had  reserved  the  point  The  case  had 
been  relied  on  in  this  Court  also,  but  with  the  excep- 
tion of  Hayes,  J.,  the  Conit  was  of  oproion  that  the 
ruling  of  the  Chief  Justice  was  right,  and  that  the 
objection  was  not  sustainable.  It  should  be  admitted 
that  the  decision  of  Joy,  C.  B.  in  Beg,  v.  Brown  wae 
a  direct  authority  in  fovour  of  the  objeetiott.  It  bad 
been  suggested  that  the  report  was  inaccurate,  hot 
there  was  no  reason  for  so  supposing.  Fitxgerald,  J., 
had  found,  on  searching  in  the  Queen's  Bench,  the  file 
of  proceedings  in  that  case  which  bad  been  letnrned 
into  tie  CoorU  It  appeared  that  Brown  with  anom- 
her  of  other  persons,  were  mdicted  for  joining  in  a 
procession  in  violation  of  the  Party  Processions  Act, 
and  the  offence  was  laid  in  the  indictment  as  baring 
been  committed  at  a  place  in  the  County  Monagban, 
From  one  of  the  informations  the  transaction  appeared 
to  have  taken  place  near  the  boundary  ef  Monaghaa 
and  Fermanagh,  within  the  Connty  of  Fennanagb. 
The  case  was  reported  by  a  member  of  the  Bar,  aad 
Joy,  C.B.,  ruled  that  the  indictment  ceald  not  be 
sustained,  upon  the  ground  that  the  averments  in  th» 
indictment  did  not  bring  the  case  within  the  terms  of 
the  Act  of  Parliament  It  had  been  suggested  that 
the  decision  in  Begina  v.  Brown  had  no  applicatioa 
to  an  indictment  fraHied  under  st.  14  &  15  Vict.  c. 
100,  s.  23,  which  rendered  it  unnecessary  to  state  any 
venue  in  the  body  of  the  indictment.  But  the  appli- 
cation of  the  case  could  not  be  avoided  in  that  way, 
for  that  Act  provided  that  the  venue  in  the  margin 
should  be  sufficient,  and  therefore  eveiy  (M  sbodd 
be  taken  as  alleged  to  have  occnrred  in  the  place 
named  in  the  margin.  The  view  which  Joy,  C.  6., 
had  taken  of  the  statute  in  1836  was  said  to  be  sop- 
ported  by  the  course  taken  in  Bex  v.  Buck,  which  is 
referred  to  in  1st  Russell  on  Crimes,  827  (3rd  edit.) 
But  that  case  did  not  apply.  There  the  indictment 
which  was  tried  before  Parke,  J.,  laid  the  ofknf», 
which  was  burglary,  as  having  been  committed  **at 
the  parish  of  English  Blckner,  in  the  Goontj  of 
Gloucester,  within  five  hundred  yards  of  the  boandary 
of  the  County  of  Hereford."  The  indictment  bad 
been  found  by  a  grand  jury  of  the  County  of  Here- 
ford. The  offence  of  bnrglaiy,  however,  had  been 
treated  as  a  local  offence,  and  it  had  been  coosidered 
necessary  to  shew  that  the  dwelling-house  where  the 
offence  was  committed  was  situated  at  some  place 
within  the  jurisdiction  of  the  Court,  and  it  was  con- 
tended  that  the  7  G.  4,  c.  64,  s.  12,  only  applied  to 
transitory  felonies  and  not  to  felonies  that  were  local 
in  their  nature;  it  was,  however,  held  that  the  indirt- 
ment  was  good;  that  the  effect  of  the  7  G.  4,  c  64, 
6.  12,  was  to  give  adjoining  counties  concurrent 
jurisdiction  over  one  thousand  yards;  that  the  words 
•*  dealt  with  "  in  the  statute  applied  to  justices  of  the 
peace,  who  had  consequently  jurisdiction  over  m 
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kundrad  piris  in  th«  tdjoiniBg  coooty  to  that  in 
which  they  were  qoalified  to  act;  that  the  worda 
*«  inquired  of  applied  to  the  grand  jory;  '*  tried  ^ 
to  the  petit  jory ;  and  '*  determined  and  ponished  **  to 
the  Goorta  of  Sessions  atad  Assises.    The  precedent 
afforded  1^  Begina  y.  Buck  eonld  not  afiest  the  case 
before  the  Court.    No  other  aathority  had  been  cited, 
or  oonid  be  found  directly  applying  to  the  Act  of 
Parliament.     The  decision  in  Begina  r.  Brown  had 
reouuned  nnrerersed  since  1 836,  and  the  Gonrt  had  now 
to  determine  whether  the  rule  there  applied  was  to  pre- 
TaO;  that  was,  whether,  where  there  was  an  indictment 
alleging  an  offence  to  have  been  committed  in  a  par 
ticniar  eonnty,  and  proof  that  it  was  committed  within 
five  hundred  yards  of  the  boundary  of  that  county, 
bat  in  a  different  one,  that  proof  would  sustain  an 
indictment  in  the  general  form  containing  no  state- 
ment ahewing  that  the  ofience  was  committed  within 
thoee  timita.     This  question  must  be  determined  by 
the  terms  of  the  enactment,  expounded  by  its  purpose 
as  it  appeared  on  the  Act  itself  and  if  need  was,  by 
the  language  of  the  LegtsUture  applied  to  Acts  made 
inpari  materid.    The  26th  section  of  the  Irish  Act 
9  G.  4,  c  54,  was  in  terms  the  same  as  section  12  of 
the  English  Act,  7  G.  4,  c.  64.    Section  27  of  the 
Irish  Act,  and  section  13  of  the  Englbh  Act  applied  to 
felonies  sjid  misdemeanors  committed  on  any  person, 
or  on  or  in  respect  of  any  property  in  or  upon  any 
coach,  waggon,  cart,  or  other  carriage  whatever  em- 
ployed in  any  journey,  or  on  board  of  any  vessel 
employed  in  any  voyage  or  Journey  upon  any  naviga- 
ble river,  canal,  or  inland  navigation,  and  it  ena<Sed 
that  the  ofienoe  might  be  dealt  with,  iuquired  of,  tried, 
determined,  and  pnnbhed  in  any  county  through  any 
part  of  which  such  coach,  waggon,  cart,  carriage,  or 
vessel  should  have  passed  in  the  course  of  the  journey 
or  voyage  during  which  the  offence  was  committed. 
A  previons  imperial  statute,  59  G.  3,  c  96,  had  been 
pamd  for  similar  objects  te  those  of  the  26th  and 
27th  sectioQS  of  9  G.  4,  c.  64,  and  the  12th  and 
Idth  sections  of  7  G.  4,  c.  64,  but  with  a  more 
limited  range,  conBned  to  felonies,  and  not  extending 
to  misdemeanors.  It  contained  tiro  sections;  the  first 
provided  for  felonies  committed  on  stage  coaches,  stage 
waggona,  stage  carts,  or  other  vehicles ;  the  second  pro  • 
vided  for  the  prosecution  in  the  case  of  felonies,  but  not 
misdemeanora,  committed  on  the  boundary  or  boonda- 
ries  of  two  or  more  counties,  or  within  500  yards  of 
Boch  boundaries.     His  Lordship  thought  it  desirable 
to  collate  the  section  of  the  repealed.  Act  and  the 
section  of  the  Act  now  in  force,  in  order  to  indicate 
the  construction  to  bo  put  on  it.     Section  2  of  the  59 
G.  3,  c.  96,  was  in  these  words — **  Whereas  felonies 
are  sometimes  committed  on  or  so  close  to  the  boun- 
daries of  two  or  more  counties,  that  the  offenders 
escape  unpunished  from  the  defect  of  proof,  that  the 
felony  with  which  they  are  charged  was  actually  com- 
mitted within  the  county  within  which  such  ofienders 
may  be  indicted;  be  it  therefore  enacted  that  fit>m 
sod  after  the  passing  of  this  Act,  in  any  Indictment 
for  any  felony  committed  on  the  boundary  or  bounda- 
ries of  two  or  more  counties,  or  within  the  distance  of 
^fB  hundred  yards  of  any  such  boundary  or  bonnda- 
ries,  it  shall  be  sufficient  to  allege  that  such  felony 
wss  committed  in  either  or  any  of  the  said  counties. 


and  every  snch  felony  shall  and  may  be  inquired  of, 
tried,  and  determhied  in  the  county  within  which  the 
same  felony  shall  be  so  alleged  to  have  been  commit- 
ted; and  all  and  every  person  and  persons  who  shall 
be  convicted  of  any  such  felony  so  to  be  inquired  of, 
tried,  and  determined  as  aforesaid,  shall  be  subject 
and  liable  to  all  snch  pains  of  death,  and  other  pahis, 
penalties,  and  forfeitures,  as  such  person  or  persons,  so 
convicted  of  snch  felony  would  have  been  subject  and 
liable  to,  in  case  snch  felony  had  been  inquired  o( 
tried,  and  determined  in  the  county  in  which  the  same 
felony  was  actually  committed."    Here  there  was  an 
express  provision  that  it  should  be  sufficient  to  allege 
that  the  felony  was  committed  in  either  or  any  of  the 
counties.    The  first  section  of  this  statute  59  G.  3,  c 
96,  contained  simikr  enactments  as  to  felonies  com- 
mitted in  stage  coaches,  &c.    The  statute  59  G.  3, 
c-  96,  was  repealed  as  to  England  by  the  7  G.  4,  c. 
64,  and  as  to  Ireland  by  the  9  G.  4,  c  54,  the  9 
G.  4,  c  54,  coming  into  operation  on  the  1st  Sept. 
1828,  and  the  repealed  statute  being  continued  in 
force  till  the  day  preceding,  the  8 1st  August.     The 
26th  section  of  the  9  G.  4,  c.  54,  was  in  these  words 
— ''  For  the  more  effisctual  prosecution  of  offonces 
committed  near  the  boundaries  of  counties,  or  partly 
in  one  county  and  partly  In  another,  be  it  enacted 
that  where  any  felony  or  misdemeanor  shall  be  com* 
mitted  on  the  boundary  or  boundaries  of  two  or  more 
counties,  or  within  the  distance  of  five  hundred  yards 
of  any  such  boundary  or  boundaries,  or  shall  be  begun 
in  one  county  and  completed  in  another,  every  such 
felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  any  of  the  said 
counties  in  the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein."    No  doubt  could  be 
reasonably  entertained  that  the  purport  of  the  repealed 
section  2  of  the  59  G.  8,  c.  96,  and  the  provisions 
of  the  substituted  section  were  one  and  the  same.  The 
latter  statute  contained  a  variety  of  provisions  to  effect 
this  object,  as  did  also  the  7th  G.  4  in  Engkmd  for  the 
improvement  of  the  administration  of  justice.    It  used 
phraseology  less  extended  and  more  condensed  than 
the  repealed  statute,  and  where  in  the  words  of  the 
section  the  Legislatare  expressed  its  intention  to  be 
for  the  more  effect aal  prosecution  of  offences  commit- 
ted on  boundaries  of  counties,  it  was  manifest  that  it 
must    have  contemplated   the  difficulty  which  the 
Legislature  itself  had  in  the  previons  Act  described  in 
stating  that  felonies  were  sometimes  committed  on  or 
so  close  to  the  boundaries  of  two  or  more  counties, 
that  the  offenders  escaped  unpunished,  from  the  defect 
of  proof  that  the  felony  with  which  they  were  charged 
was  actually  committed  within  the  county  in  which  such 
offenders  might  be  indicted.    We  ought  to  give  it  such 
a  constiuction  consistent  with  these  woi'ds  as  should 
best  express  the  purpose  of  this  enactment.  The  terms 
of  the  26th  section  itoelf  seemed  to  point  to  this  re- 
sult.   The  second  section  of  the  59  G.  3  recited  the 
difficulty,  and  enacted  that  the  offence  might  be  al- 
leged to  have  been  committed  in  either  county,  and 
went  on  then  to  say  that  it  might  be  inquired  of, 
tried,  and  determined  in  that  county.  In  the  26th  sec. 
of  the  9  G.  4,  c  54,  no  snch  words  appeared  as  those 
in  the  59  G.  8,  which  described  what  it  should  be 
sufficient  to  allege,  but  it  uaed  words,  which,  notwith* 
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aUodiiig  the  verbal  criticbm  in  Begina  v,  Buck^  ap- 
peared aafficieat  to  embrape  every  part  of  the  proce* 
dare.    The  term  «•  dealt  with  "  most,  ia  the  fiur  and 
ordinary  meaning,  inclnde  all  that  was  necessary  to 
deal  with  the  case  so  as  to  ripen  it  for  being  triedi 
determined,  and  pnnbhed.    It  coold  not  be  so  triedi 
determined,  and  punished,  withoat  an  indictment.    If 
that  were  so  it  might  at  a  subsequent  stage  be  dealt 
with  in  any  of  the  counties  as  committed  therein, 
and  the  case    might    be  dealt    with    in    pleading 
as  in   proof,  as  if  the  offence  had  been  commit- 
ted  within    the    precincts    of   the    venue    connty. 
The  statute  provided  not  only  for  offences  committed 
Dear  the  boundary  of  a  county,  but  for  ofiences  com- 
mitted partly  in  one  and  paitly  in  another  connty; 
and  it  enacted  as  to  this  that  the  offence  might  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished 
in  any  of  the  coonties  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  therein.   It  would 
go  far  to  frustrate  these  provisions  to  hold  that  the 
indictment  should  specify  the  portion  of  the  transac* 
tion  which  constituted  the  (^ence  as  having  happened 
in  one  county,  should  shew  then  the  portion  which 
happened  in  the  other,  and  trace  the  connection  be- 
tween them  so  as  to  establish  the  statement  that  they 
constituted  one  and  the  same  transaction.    The  ob- 
vious meaning  was  that  the  party  might  be  indicted 
for  the  whole  offence  in  one  county.    It  had  been 
suggested  that  no  serious  difficulty  could  arise  jn  the 
prosecution  because  it  would  always  be  in  the  power 
of  the  prodecntor  to  allege  that  the  offence  was  com- 
mitted in  the  limit  prescribed.     But  this  would  be 
only  to  shift  the  difficulty.    If  the  prosecutor  alleged, 
for  instance,  in  the  indictment  that  the  offence  was 
committed  in  County  B.  within  five  hundred  yards  of 
the  boundary  of  County  A.,  he  bound  himself  to 
prove  that  the  offence  was  committed  in  Connty  B. 
and  not  in  County  A.     He  might  fail  to  do  this  by 
want  of  proof  of  the  exact  spot,  or  by  want  of  proof 
of  the  exact  boundary  between  the  counties,  or  by 
proof  that  the  offence   was  committed  within  the 
county  in  which  it  was  laid  and  beyond  the  limit 
The  probability  was  that  the  accused  would  be  ac- 
quitted.   The  proof  might  in  all  cases,  notwithstand- 
ing the  most  careful  inquiries,  leave  it  doubtful  if  the 
crime  was  committed  within  or  without  the  prescribed 
limits.     Suppose  the  crime  was  committed  on  a  moun- 
tain or  a  bog,  the  line  must  take  the  same  direction 
as  the'  line  to  which  it  ought  to  be  parallel,  and  thus 
the  prosecution  might  ful,  because  the  proof  did  not 
support  the  allegation  that  the  offence  was  committed 
within  the  limits  prescribed,  though  it  established 
that  the  offence  was  committed  within  the  venue 
county.    These  views  seemed  to  shew  that  the  in- 
terpretation of  the  section  was  to  be  found  in  its 
plain  words.    It  said  that  the  offence  may  bft  dealt 
with,  inquired  of,  tried,  determined,  and  punuhed 
in  any  of  the  counties  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein.    It 
could  not  be  dealt  with  in  the  same  manner  if  the  in- 
dictment was  to  be  framed  in  a  different  manner.  Mr. 
Montgomery  and  Mr.  MoUoy  in  their  able  arguments 
had  referred  to  statutes  which  had  relaxed  the  rule  as 
to  venue,  and  they  ranged  them  into  two  classes— 
those  in  which  the  prosecutor  was  by  express  words 


enabled  to  lay  the  offence  in  a  county  different  ftt>a 
that  in  which  it  was  actually  committed,  and  those  ia 
which  110  such  thing  was  in  expreas  terms  oontaiDed; 
and  they  had  argoed  that  the  phrase  m  9  6. 4,  c54, 
**  deal  with,  inquire  of,  determine,  tiy,  and  punish,** 
indicated  that  the  statnte  belouged  to  the  second  class. 
Some  authorities  had  then  been  dted  to  shew  that 
under  sutntes  belonging  to  the  second  cfaua  it  had 
been  held  necessary  to  aver  certam  £uts.    Under  the 
9th  Q.  4,  c.  31,  s.  22,  the  offence  of  bigamy  might 
have  been  dealt  with  in  the  county  where  the  offender 
should  have  been  apprehended;  and  the  prisoner's 
counsel  cited  Eex  v.  Frattr^  in  which  it  was  held 
to  be  necessary  in  aa  indictment  to  shew  that  the 
prisoner  was  in  custody  in  the  county  in  which  he  was 
indicted  and  tried.    But  that  had  been  reviewed  sob* 
seqnently,  and  the  result  seemed  now  to  be  that  where 
the  offence  was  laid  aa  having  been  committed  in  ano- 
ther county  it  should  in  some  way  appear  by  the  same 
record  that  the  prisoner  was  in  enstody  in  the  connty 
where  he  was  indicted  and  tried;  but  it  had  beea 
held  that  this  would  sufficiently  appear  by  the  caption 
of  the  indictment.    So  it  appeared  from  The  Qaem 
▼.  WliUey  explained  by  Th$  Queen  v.  Sm^tkka,  in 
which  a  similar  decision  was  made  in  the  case  of  for* 
gery.    Rex  v.  MeUor  was  also  dted  at  the  bar,  hot 
it  only  decided  that  in  cases  under  the  38  G.  3,  c. 
52,  s.  2,  the  indictment,  though  it  might  be  framed 
in  the  county  adjoining  to  that  in  which  the  offence 
was  committed,  ought  to  state  the  offence  to  have 
been  committed  in  the  county  in  which  it  was  actoallj 
committed.     That  stotute  only  enacted  that  the  IhII  of 
indictment  should  be  valid  and  effectual  as  if  it  had 
been  found  by  a  jury  of  the  covnty  in  which  it  had 
been  committed.     The  Act  contained  no  such  words 
as  those  contained  in  the  9th  G.  4,  c  64.    Rtx  r. 
GofwAS  also  cited.     The  point  there  was,  that  the 
omission  to  aver  in  an  indictmeot  that  the  connty  of 
Hants  was  adjoining  to  the  town  of  Southampton  was 
immaterial,  but  that  when  the  record  wss  regolarlj 
drawn  up  it  might  be  stated  in  the  caption.    Th$ 
Queen  v.  Wyndham  was  also  cited  for  the  purpose  of 
shewing  that  the  course  of  indictittg  in  an  acljoining 
English  county  for  an  offence  committed  in  Wales  was 
to  lay  the  offence  according  to  the  fact  as  having  beea 
committed  in  the  Webb  county;  and,  nadoubtedly,  it 
would  seem  that  such  a  mode  of  pleading  was  adopted 
while  the  statnte  under  which  that  case  arose  was  in 
force.    It  would  be  now  difficult  to  trace  the  cooTBe 
of  precedent  on  this  subject,  but  any  knowledge  on 
that  subject  could  not  control  the  statute  with  which 
the  court  was  dealing,  and.which  had  been  passed  for  a 
different  purpose.  His  Lordship  believed  it  bad  also  beea 
usual  in  indictments  for  bigamy  to  lay  the  marriages 
as  having  been  solemmxed  in  the  counties  in  which 
they  had  actually  taken  place,  although  it  would  seem 
from  the  precedents  in  Starkie  that  this  was  not  al- 
ways the  case.    The  number  of  statutes  was  very 
great;  their  provisions  varied.     In  some,  prorisioa 
was  made  that  the  indictment  might  chaiige  theoflfeoee 
as  having  been  commit  ted  in  the  county  where  the  trial 
took  plaM,  in  others  it  was  not  so.    He  might  advert 
to  this,  that  in  one  of  the  enactments  of  the  24ih  & 
25th  Vict,  the  words  "'try  and  determine"  were 
omitted.    In  others  they  were  retained*    In  others 
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the  woid  *«  indiet  ^  was  omitted*  and  the  words  **  deal 
with  "  einplojed.    Id  ofthen  both  words  were  foand. 
The  object  of  all  appeared  to  be  to  facilitate  pleaders 
bj  imbiiiding  the  chaiiis  imposed  by  tbe  common  law ; 
and  although  no  decision  exactly  in  point  had  been 
firaod  except  Regma  y.  Brawny  instances  oconrred  in 
whidi  the  eonrt  had  endearoared  to  adyance  the  pur- 
pose of  those  atatates.    One  was  the  case  of  The 
Qmsoi  t.  Hinl^  (2  Moo.  &  Rob.  524).    There  the 
mdictment  was  against  George  Hinley  the  elder  and 
George  Hlnley  the  yonnger.    It  charged  in  the  first 
eoant   George  Hinley  the  yonnger  with  larceny  of 
goods,  and  in  a' second  connt  cbu'ged  George  Hinley 
the  elder  with  receiving  tbe  same  goods  knowing  them 
to  be  stolen ;  and  there  was  a  third  connt  also  against 
George  Hinley  the  elder  f<Hr  receiving.    The  indict- 
ment was  preferred,  the  Tcnne  was  laid,  and  the  case 
was  tried  in  Yorkshire.   The  krceny  and  the  receiving 
were  also  stated  to  be  in  Yorkshii'e.    The  proof  was 
receiving  in  Lancashire.    It  was  objected  for  George 
Hinley  the  elder  that  there  was  no  proof  of  receiving 
in  Yorkshire,  where  the  indictment  was  laid ;  and  it 
was  contended  that  the  case  was  not  within  the  sta- 
tnte  7  &  8  G.  4,  c.  29,  s.  56,  which  only  enacted 
that  the  recdver  might  be  dealt  with,  indicted,  and 
tried,  &&     The  King  v.  MeOar  and  The  King  v. 
Ffueer  were  there  cited.    Made,  J.  oyerraled  the 
objection  and  held  that  tbe  statute  justified  this  me- 
thod of  isdictment.     The  hingnage  of  that  enactment 
in  no  way  diflbred  from  that  of  the  9th  G.  4,  c  54, 
esve  that  in  the  former  the  word  'indict"  occurred, 
sod  in  the  other  the  words  '*  inquire  of."    The  differ- 
ence  wss  too  small  to  warrant  different  rules  of  con- 
Btmetion  being  applied  to  the  two  statutes.    In  The 
Queen  v.  MitckeU  the  misdemeanour  charged  was  laid 
to  have  occurred  in  the  borough  of  Stamford.     Stam- 
ford wss  in  Northamptonshire,  and  the  material  facts 
were  proved  to  have  occurred  in  Northamptonshire, 
within  600  yards  of  the  boundary  of  Lincolnshire, 
By  inadvertence  the  venire  was  issued  not  to  North- 
amptonshire but  to  Lincolnshire.     At  the  trial  and 
afterwards  it  was  objected  that  it  was  a  fatal  objection 
to  the  proceeding.    The  Court  of  Queen's  Bench  ar- 
rested judgment  on  the  ground  that  the  venire  had 
isBsed  to  a  wrong  county.    It  was  urged  that  as  the 
offence  waa  committed  within  five  hundred  yards 
of  the  boundary  the  indictment  oould  be  tried  in 
eitber  county.    But  the  Court  held  that  the  award 
of  a  wrong   venire  was  not  cured,  though  they 
offered  an    opinion    that    the    offisnce  might  have 
been  laid  and  tried  in  either  county.    Patterson, 
J.  said—**  The  correct  answer  was  c^ven  to  the  argu- 
ment that  this  ofience  was  committed  within  500 
yards  of  the  boundary  between  the  two  counties ;  in 
soch  cases  you  may  lay  and  try  the  offence  in  which 
of  the  ooundes  you  please,  but  you  must  try  it  where 
yoa  ky  it.'^    Lord  Denman  said  that  the  effect  of  the 
statute  was  merely  to  extend  the  boundary  of  the 
oouity  five  hundred  yards.  These  were  clearly  expressed 
opinions  of  judges  of  high  authority.    In  The  Qfteen  ▼. 
Sharp  (^heyir.  aC. 233X  a  case  under  7  G.  4,  c.  64, 
8, 13,  towhich,  hisLordshipsaid,  O'Brien,  J.hadrderred 
him,  the  marginal  note  stated,  **  The  offence  must  be 
committed  m  or  upon  the  coach  to  bring  it  within  7 
G.  4,  c.  64,  s.  13."    Now,  here  the  venue  was  laid 


in  a  county  in  which  the  act  did  not  appear  to  have 
been  done,  and  it  never  was  suggested  that  any  diffi- 
culty arose  on  that  ground.  On  the  whole  the  Court, 
with  the  exception  of  Hayes,  J.,  were  of  opinion  that 
tbe  objection  made  at  the  trial  could  not  be  sustained, 
and  the  result  would  be  that  the  judgment  should  be 
confirmed.  His  Lordship  wished  to  say  for  himself  that 
if  he  had  not  the  concurrence  of  so  many  of  his  bre- 
thren  he  would  haye  great  diffidence  in  his  own  opi* 
nion  when  he  found  it  confronted  by  that  of  Hayes, 
J.,  whose  acquaintance  with  the  criminal  law  was  so 
well  known. 

Hatks,  J.  said  that  he  stood  alone,  but  that  it  was 
only  due  to  the  proflsssion  and  the  public  that  he 
should  state  tbe  opinion  at  which  he  had  arrived. 
The  difficulty  in  the  present  case  arose  npon  the  true 
constmction  of  the  statute  referred  to  by  Pigot,  G.B., 
the  9th  G.  4,  The  venue  in  the  margin  of  the  in- 
dictment laid  the  offence  in  the  King's  County,  thus 
indicating  that  the  indictment  had  been  found  by  the 
grand  juiy  of  that  county.  Reading  the  indictment 
by  the  light  of  statute  14  &  15  Vic.  c.  100,  it  should 
be  taken  as  averring  and  charging  that  the  offence 
set  forth  had  been  committed  in  the  King's  County. 

\  Following  the  language  of  the  Act,  the  jurisdiction  waa 
to  be  taken  to  be  for  all  the  facts  set  forth  in  the  body 
of  the  indictment.     In  that  there  was  some  difficulty. 

I  The  grand  jury  were  to  present  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.    It  had  been  set 

,  forth  in  the  case  that  the  offence  had  been  committed 
in  Tipperary,  and  as  by  the  common  law  every  offbnce 
should  be  tried  in  the  county  where  it  was  committed, 
it  would  seem  that  a  jury  of  the  King's  County  had 
no  right  to  try  the  offence.  It  was  alleged  that  this 
infirmity  of  the  common  Uw  had  been  aided  by  statute. 
That  statute  appeared  to  be  made  for  the  moreeffoctual 
prosecution  of  certain  offences.  Beyond  that  it  was  not 
for  this  Court  to  go,  unless  they  assumed  to  them- 
selves the  character  of  legislators.  The  26th  section 
of  the  statute  enacted  that  in  the  three  cases  there 
mentioned  an  enlarged  jurisdiction  was  ^ren  to  the 
grand  jury  to  present,  and  to  the  Court  to  try.  In 
the  language  of  the  statutes  *'  every  such  felony  and 
misdemeanor  may  be  dealt  with,  inquired  o^  tried* 
determined,  and  punished  in  any  of  the  said  counties 
in  the  same  manner  as  if  it  bad  been  actually  and 
wholly  committed  therein."  The  29th  section  having 
the  same  object,  namely,  tbe  more  efibetnal  prosecn*- 
tion  of  offences  provided  for  another  set  of  offences, 
namly,  those  committed  on  f  tage  coaches.  In  any  of 
such  cases  the  offiBnce  might  be  dealt  with,  inquired  o^ 
tried,  and  determined  in  any  of  the  coonUes  through 
whidi  tbe  coach  passed.  In  the  cases  which  he  had 
mentioned,  and  in  those  only  did  the  statute  appear 
to  alter  the  common  law  rule.  His  Lordship  saw  no 
difficulty  in  such  cases  m  laying  the  facts  in  such  a 
way  as  that  the  proof  might  meet  the  pleading.  Hay- 
ing regard  to  the  authorities  upon  several  other  sta- 
tutes»  and  OHpecially  having  Tegard  to  the  decision  of 
Joy,  C.B.  in  Regina  y.  Brown^  he  was  of  opinion 
that  th^  conviction  could  not  be  maintuned. 

Conviction  affirmed. 


su 
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The  Qomr  v.  Vamdkbstkin,  Habris,  amd  Somib- 
ynjA— August  18,  19>  22. 

Forgery^  Past  offics  order — Principal  and  aecesaory. 

V.  abstracUd  a  numher  of  Jorma  of  pott  office  orders 
from  a  local  post  offiae^  filled  ihcm  up  for  various 
amoufits^  and  signed  Uum  <'  O.  J.^  pro  postmaster}* 
He  uttered  these  orders  inpayment  for  goods,  and 
signed  them  ae  having  received  the  amounts*  Held, 
that  although  no  letters  of  advice  had  heen  for- 
warded the  orders  were  orders  for  the  payment  of 
money^  and  F.  might  be  indicted  for  uttering  forged 
orders  for  the  payment  of  money* 

At  the  time  of  the  uttering  of  the  orders  by  V^  H. 
and  S.  remained  in  a  cab  outside  the  shop  in  which 
F.  utteted  them^  and  assisted  F.  in  taking  away 
the  goods  which  he  had  purdiased,  but  they  were 
not  in  the  cab  for  the  purpose  of  taking  part  in,  or 
aiding,  or  assisting  in  the  actual  uttering*  H,  and 
S,  were  indicted  tcith  V.Jor  the  uttering  and  were 
convicted. 

Held  that  the  conviction  was  rigM. 

Case  reserred  bj  Monahan,  G.J.  and  O^Brieo,  J.  from 
the  Commission  for  the  conntj  of  the  city  of  Dublin. 
The  case  stated  was  as  follows: — 

John  Vanderstein    alias  John  Hamtlton,   William 
Han  is,  and  Charles  Somerville,  were  tried' at  the  last 
Commission  for  the  oonnty  of  the  citj  of  Dnblin  on  an 
indictment  that  thej,  on  the  28th  of  Jane,  1865,  felo- 
nioosly  did  offer,  utter,  dbpose  of,  and  pot  off  five 
certain  forged  orders  for  the  payment  of  money,  to 
wit,  five  forged  post-office  money  orders,  each  for  the 
payment  of  £10,  with  intent  thereby  then  to  defraud; 
they,  the  said  John  Vanderstein,  William  Hai-ris,  and 
Charles  Somerville,  at  the  time  they  so  offered,  ut- 
tered, and  put  off  the  said  five  forged  orders  for  the 
payment  of  money,  each  for  the  sum  of  £10,  well 
knowing  each  of  same  to  be  feloniously  forged,  against 
peace  and  statute,  &c*     It  was  clearly  proved  that  in 
the  month  of  May  last  the  prisoner  Vanderstein  came 
to  the  post-office  at  Netherstowey,  near  Bridgewater, 
in  Somersetshu-e,  England,  and  by  pretending  to  the 
postmaster,  Mr.  Samuel  Wbedden,  that  he  was  an 
officer  sent  from  the  London  post-office  to  investigate 
some  complaints  alleged  to  have  been  made,  obtained 
from  him,  in  order  that  same  might  be  cancelled,  a 
book  containing  200  blank  money  orders.      He  also 
obtamed  from  him  some  with  the  Nether-stowey  stamp 
affixed,  and  also  one  signed  order  on  Charing  Cross 
Post-office,  for  which  he  paid  the  amount,  2s.  6d. 
It  was  then  proyed  that  on  the  28th  of  June,  about 
two  o^clock  in  the  afternoon,  the  prisoner  Vanderstein 
came  to  the  shop  of  Messrs.  Todd  and  Bums,  in 
Mary-street,  in  this  city,  stating  himself  to  be  Captain 
Hamilton,  and  purchased  a  number  of  silk  dresses, 
which  he  stated  he  wanted  for  his  aster,  and  a  trunk, 
which  he  directed  them  to  be  packed  in,  and  that  he  siUd 
he  would  call,  and  take  them  away,  and  pay  for  them,  in 
the  evenmg.    The  three  prisoners  called  at  the  tavern 
of  Mr.  John  Burgess,  in  Great  Britain-street,  about 
seven  oMock  on  the  same  evening,  and  having  had  a 
•mall  quantity  of  sherry  at  the  bar,  thought  it  so  good 


that  Uiey  sent  fbr  Mr.  Burgess  to  know  whether  be 
could  let  them  have  a  doaen  of  it,  and  on  his  stating 
that  he  ooold,  the  prisoner  Vanderstem  asked  bim  to 
change  a  £10  postoffice  order,  which  he  stated  h« 
had  that  day  reeeived  from  England,  but  was  late  to 
get  the  amount  at  the  post-office.  Mr.  Burgess  hsv- 
ing  stated  he  had  not  sufficient  money,  Vandentein 
ol&red  him  £1  if  he  woukl  get  it  changed  for  him. 
Mr.  Burgess  took  the  ofder  to  some  of  the  neighbour- 
ing shops,  but  none  of  thoee  be  applied  to  wished  to 
take  it^  and  on  his  stating  his  inability  to  get  change 
fbr  it,  Mther  Harris  or  Somerville  said  "  k  was  of  no 
consequence,  as  he  or  I  can  change  it.''  Of  coorse  the 
doaen  of  sherry  was  not  bought.  No  further  eridenoe 
was  given  as  to  the  particulars  of  the  £10  order  so 
attempted  to  be  passed,  and  this  transacdoo  wss  not 
the  subject  of  the  present  indictnenl. 

A  clerk  in  the  employment  of  Todd  and  Boms  hap- 
pened to  be  at  Mr.  Burgesses  while  the  prisoners  were 
there,  and  saw  what  had  oeemrred.    Shortly  after 
learing  Mr.  Burgess's,  about  eight  o'dockin  the  evening, 
the  prisoner  Vanderstein  eame  to  the  shop  of  Todd  and 
Burns,  the  other  two  prisoners  remaining  outside  in  a 
cab,  so  situated  that  they  could  not  see  or  be  seen  by 
the  people  in  the  shop.    Vanderstmn  stated  to  the 
clerk  in  the  shop  that  he  had  come  for  the  goods  laid 
aside  for  him;  that  he  had  thai  day  received  fmmhis 
father,  Mr.  William  Hamilton,  who  resided  near  Ne- 
therstowey, £60  in  post-office  money  orders;  that  on 
inquiring  at  the  post  office  he  found  he  wss  Ute  to 
obtain  payment  of  them  that  day,  and  as  he  wu 
anxious  to  be  able  to  leave  Dublin  early  next  morn- 
ing, he  would  be  much  obliged  by  the  cashier  chaog- 
ing  them  for  him,  who,  thinking  all  was  right,  agreed 
to  do  so,  and  accordingly  the  prisoner  Vauderstein 
gave  to  him  the  five  orders,  the  subject  of  the  present 
indictment,  each  for  £10,  and  having  the  Nether- 
stowey stNmp,  dated  the  26th  of  June,  directed  te 
the  Post-office,  Dublin,  requiring  that  office  "  to  pay  to 
the  person  named  Vs  my  letter  of  advice  the  som  of 
£10/'  purporting  to  be  signed  by  G.  Jones,  pro-post- 
master, with  the  nauM  of  John  Hamilton  signed  to 
the  receipt  for  the  amount,  which  he  stated  was  bis 
name,  and  to  whom  the  orders  were  payable.   In 
exchange  for  the  orders  so  passed,  he  received  from  the 
clerk  at  Todd  and  Bums  the  goods  and  trook  lud 
aside  for  him  in  the  early  part  of  the  day,  and  J^20  is 
gold,  he  having  paid  some  few  shillings  change  to 
balance  the  account  on  one  of  the  orders.    He  wrot^ 
>'  From  Wflliam  Hamilton,"  to  designate  the  person 
who  fbrwarded  them.      Immediately  on  getting  the 
trunk  with  the  purchased  goods  in  it,  Vasderstein 
had  it  brought  to  the  cab  in  which  the  other  two  prh 
soners  were  waiting  fbr  him,  and  immedistelv  the  three 
drove  away;  and  in  the  course  of  the  sane  evening  en- 
deavoured to  have  the  trunk  forwarded  to  Englaod  ftooi 
the  Westland-row  Station;  and  afler  going  from  one 
place  to  another,  at  last^  about  11  o'clock  at  night, 
went  to  Malahide  by  railway,  and  stoyed  at  the  Royal 
Hotel  there  for  the  night,  the  three  prisoners  hsTing 
alternately  taken  Tory  particdar  care  of  the  trunk  fton 
the  time  they  obtained  it  till  it  was  brought  to  the 
bed-room  in  whfeh  Vanderstein  slept  at  the  Hotel  in 
Malahide.     AU  thU  time  they  were  fbUowed  and 
watdied  by  a  deik  hi  the  employmsBt  of  Messi* 
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Todd  and  Burns,  tho  derk,  who  had  seen  the  pri* 
sonera  at  Mr.  Boigesa^s,  having  retamed  to  Messrs. 
Todd  and  Boms  just  as  the  three  prisoners   wore 
drivfog  awaj  in  the  cab|  and  whose  suspicions  were 
eonseqaentlj  excited  when  he  heard  of  the  five  orders 
psssed  at  the  establishment  of  his  employers.     From 
inqmries  made  by  the  prisoners  during  the  night,  at 
Malahide,  it  appeared  to  be  their  intention  to  leave 
for  Belfast  by  the  first  train  the  following  day.    They 
were  arrested  in  the  morning,  when  abont  leaving  for 
Belfast.     In  the  trunk  was  found,  in  addition  to  the 
goods  obtained  from  Messrs.  Todd  and  Burns,  a  great 
Dumber  of  the  blank  money  orders  obtained  in  the 
month  of  May  from  the  postmaster  at  Netherstowej, 
as  also  the  letters  of  advice  belonging  to  the  five  or- 
ders, the  subject  of  the  indictment,  as  also  a  stamp 
die,  with  which  the  Nether-stoway  postmark  had  been 
hnpressed  on  the  orders  in  question.   On  the  prisoner 
Vanderstein  was  found  £20  in  gold,  a  gold  watch, 
chain,  and  other  property;  and  in  the  pocket  of  So- 
menUle  was  found  a  bottle  of  a  peculiar  ink,  said  to 
be  printers'  ink,  and  a  piece  of  chamois,  probably  used 
in  the  process  of  impressing  the  die;  there  were  also 
found  in  the  trunk  letters  and  figures  to  be  used  in 
inserting  the  date  in  the  stamp.     The  postmaster  of 
Netherstowey  proved  that  the  orders  in  question  were 
five  of  the  blank  orders  obtained  hj  the  prisoner 
Vanderstdu  in  the  monthi  of  May,  as  already  stated; 
that  thej  were  not  issued  from  the  office  there;  that 
the  stamp  impressed  was  an  imitation  of  the  genuine 
stamp;  that  there  was  no  such  person  in  the  office  as 
G.  Jones,  bj  whom,  as  pro-postmaster,  thej  purported 
to  be  dgned.    He  also  proved  the  course  of  issuing 
money  orders  to  be:  the  party  applying  for  one  states 
the  name  of  the  party  sending  it,  and  of  the  party  to 
whom  payable,  the  office  on  which  it  is  to  be  drawn, 
and  the  amount;  these  are  all  insetted  in  the  printed 
form  of  the  letter  of  advice,  which  is  stamped  with 
the  stamp  of  the  office  that  day  in  use,  and  is  for- 
warded by  post  to  the  post-office  where  the  order  is 
payable.    The  blank  order  is  then  filled  with  the 
amount,  and  name  of  the  office  where  payable,  and 
signed  by  the  postmaster  or  person  acting  for  him ; 
the  nomber  of  the  order  is  the  same  as  that  of  the 
letter  of  advices      When  the  order  b  presented  for 
payment,  the  person  paying  same  refers  to  the  letter 
of  advice  to  see  that  the  name  subscribed  to  the  re- 
ceipt is  the  name  of  the  person  to  whom  the  order  is 
payable,  and  shonld  he  consider  it  necessary,  also 
ioqoires  the  name  of  the  party  who  obtained  the  or- 
der.   The  amount  of  the  order  is  then  paid  to  the 
person  presenting  it,  whether  the  person  to  whom  it 
is  payable  or  not,  the  officer  being  satisfied  that  the 
receipt  is  signed  by  the  proper  party.     On  the  back 
of  each  ordor  is  a  notice,  that  after  once  paying  a 
money  order,  by  whomsoever  presented,  tho  office  will 
not  be  liable  to  any  farther  claim. 

At  the  close  of  the  case,  for  the  Crown,  Mr.  Cur- 
ran,  on  the  part  of  the  three  prisoners,  submitted  that 
the  orders  in  question  were  not  orders  for  the  pay- 
meat  of  money  within  the  statute,  on  two  grounds: — 
first,  that  there  was  no  snch  person  as  G.  Jones,  by 
whom  the  order  purported  to  be  signed;  and  secondly, 
that  inasmoch  as  no  letter  of  advice  in  relation  to  the 
orders  bad  been  forwarded  to  t|ie  Dublin  office  there 
was  BO  obligation  on  the  part  of  that  office  to  pay 


the  amount,  the  request  being  to  pay  to  the  person 
named  in  the  letter  of  advice.  And  with  respect  to 
the  prisoners  Harris  and  Somerville,  this  further 
question  was  raised — whether  they  could  be  convicted 
of  uttering  the  orders  in  question,  inasmuch  as  at  the 
time  of  uttering  same  they  were  not  actually  present, 
within  sight  or  hearing  of  what  was  going  forward, 
nor  had  they  come  to  the  place  where  they  were  to 
aid  or  assist  in  the  actual  act  of  uttering. 

Chief  Justice  Monahan  informed  the  jury  that  not- 
withstending  Mr.  Cun*an*8  objection,  the  opinion  ef 
the  Court  was,  that  the  orders  in  question  were  or- 
ders for  the  payment  of  money  within  the  statute; 
and  on  the  other  point  informed  them  that  if  the  pri- 
soner, Harris  and  Somerville,  with  the  knowledge  of 
the  orders  being  forged,  accompanied' Vanderstein  to 
the  door  of  the  shop  of  Messrs.  Todd  and  Burns,  in 
order  that  he  might  pass  same,  and  that  he  did  so. 
and  that  while  he  was  so  parsing  same  they  remained 
in  the  cab  outside,  for  the  purpose  of  taking  away  hitn 
and  the  money  and  goods  to  be  obtoined  for  the  or- 
ders, that  they  should  be  convicted,  notwithstanding 
that  from  the  cab  where  they  wore,  they  could  not 
see  or  be  seen  by  the  person  to  whom  the  orders  were 
uttered,  and  notwithstanding  they  were  not  there  for 
the  purpose  of  taking  part  in,  or  aiding  or  assisting 
in  the  actual  act  of  uttering. 

The  jury  convicted  the  throe  prisoners,  who  have 
been  sentenced  to  several  periods  of  penal  servitude — 
Vanderstein  to  twenty  years,  Harris  to  ten  years,  and 
Somerville  to  six  years;  but  execution  of  thesentense 
is  stayed,  the  prisoners  remuning  in  custody  in  the 
meantime. 

The  opinion  of  the  Court  is  required  on  the  follow- 
ing questions: — First — Whether  the  fact  of  there  be- 
ing no  such  person  as  6.  Jones,  by  whom  the  orders 
in  question  purported  to  be  signed,  or  there  having 
been  no  letters  of  advice  forwarded  to  the  Dublin 
Post-office,  prevent  the  orders  in  question  being  orders 
for  the  payment  of  money  within  the  statute.  Should 
the  Court  be  of  opinion  that  they  were  not  such  or- 
ders for  the  payment  of  money,  the  judgment  should  be 
reversed  as  to  the  three  prisoners.  Second — W  hether, 
in  consequence  of  the  prisoners  Han-is  and  Somerville 
having  been  in  the  cab  outside  Messrs.  Todd  and 
Bnms'establbhment,  as  hereinbefore  mentioned,  at  the 
time  of  uttering  the  orders  In  question  by  Vanderstein, 
and  not  being  there  for  the  purpose  of  taking  pai-t  in, 
or  aiding  or  assbting  in  the  actual  uttering  thereof, 
the  jury  should  have  been  directed  to  acquit  them.  If 
the  Court  should  be  of  that  opinion,  the  judgment 
should  be  reversed  as  to  them,  but  be  affirmed  and 
remain  in  force  as  to  the  prisoner  Vanderstein. 

The  money  orders  are  to  the  following  effect: — 


Ketbehstowbt. 


Stakpop 
IssuTNo  OrncB. 

Datk,  dbc. 


1^ 
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No.  67. 


MONET  ORDER. 

Pay  the  person  named  in 
my  letter  of  advice  the  sum 
ofiBlO. 


To  the  Post-office  at  Dtiblm, 
Q.  JiM€9i  pro  Postmaster. 


816 
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Received  the  above-^ 

JokHHamibon.   j^'^jH^J^*' 

A  fac  •simile  of  the  money  order  and  letter  of  ad- 
▼ice  is  in  the  poaaeaeion  of  the  Clerk  of  the  Crown, 
Attached  to  the  original  case. 

J.  H.  MONAHAN. 
JAMES  O'BRIEN. 

Curran,  for  the  prisoners,— First  This  docnment 
was  not  a  warrant  or  order  for  the  payment  of  money 
within  the  statote.  *'G.  Jones,  pro  postmaster'*  u 
not  the  postmaster;  and,  besides,  there  was  no  letter 
of  advice.  There  was  no  eompnlsion  on  the  poet  office 
aothorities  to  pay  this  if  there  was  no  letterof  advice.  A 
warrant  or  order  for  the  payment  of  money  most  pur- 
port or  must  be  shown  by  evidence  to  be  made  by 
flome  person  who  might  command  the  payment  of  the 
money,  and  to  be  made  npon  or  to  a  person  who  was 
compellable  to  pay  it— Archbold,  Pleading  and  Evi- 
dence, 505;  Rex  v.  Clinch  (2  East.  P.  C.  938). 
[^Manahan,  C  J— Is  it  not  decided  in  an  old  case 
that  a  cheqoe  drawn  npon  a  bank  in  a  fictitious  name, 
or  in  the  name  of  a  person  who  had  no  money  in  it, 
is  a  forgery?]  This  is  nothing  more  than  a  receipt. 
ne  Queen  v.  AnseU  (8  Cox,  C.  C.  409);  The  King 
V.  Suahwarth  (Rns.  &  Ry.  317).  The  transaction 
might  be  a  matter  of  indictment  for  obtuning  money 
under  false  pretences,  but  it  cannot  be  the  subject  of 
an  indictment  for  forgery.  The  payment  of  this  was 
only  conditional  on  the  receipt  of  a  letter  of  advice 
which  never  existed — Regina  ▼.  Oikhriet  (2  Moo. 
O.C.  233);  The  King  v.  WiUiam  Baker  (1  Moo. 
0.0.  231);  The  Queen  v.  Vivian  (1  0.  &  Kirw. 
719;  B  a  1  Den.  0.0.  35);  The  Queen  v.  Fer- 
guson (1  Cox,  C.  0.  241).  The  test  applied  in  that 
case  would  at  once  shew  that  this  was  not  a  forged 
arder.  [^Hagee^  J. — Do  you  think  that  two  aections 
of  the  recent  Act  affect  this  case?  One  provides  for 
any  person  forging  **  a  request  for  the  payment  of 
money."  That  wonid  seem  to  extend  the  range  of 
criminal  offences,  so  that  if  this  was  properly  lud 
this  woald  be  beyond  our  inquiry.  Thus  the  only 
question  which  arises  is — whether  Uiis  is  properly  l^d 
as  an  order.  Then  there  is  another  section,  I  think, 
which  says  that  is  not  necessary  to  set  out  an  instru- 
ment by  its  legal  import,  but  to  call  it  by  the  name 
by  which  it  is  generally  known.,  Probably  that  would 
gc:t  rid  of  any  difficulty  in  the  indictment]  Both 
sections  are  really  strongly  in  favour  of  the  pri- 
soiici-^.  The  statute  makes  a  distinction  between 
different  things.  The  instrument  here  is  stated  in  the 
iudictment  to  be  an  order,  and  one  can  only  deal 
with  it  M  mu  order.  The  other  section  referred  to 
only  goes  to  prevent  the  necessity  of  setting  out  the 
whole  instrument  verbatim  or  giving  ayoc  simile  of  it 
The  second  question  in  the  case  affects  only  two  of 
the  prisoners.  It  is  admitted  on  the  case  that  the 
panies  were  not  there  for  the  purpose  of  taking  part 
in  the  forgery.  There  are  four  modes  of  treating  per- 
sona charged  with  felony:  first,  to  indict  them  as 
principals  in  the  first  degree;  secondly  as  principals  in 
the  second  degree;  thirdly,  as  accessories  before  the 
fact;  foui'Uily,  as  accessories  after  the  fact.  These 
mea  could  no^  be  convicted  as  principala  in  the  first 


degre^  nor,  under  the  direction  of  the  judge,  as  prin* 
cipals  in  the  second  degree.  Neither  ooald  they  be 
convicted  as  aooessoriea  before  the  ftct  Ahhongh 
the  law  permits  the  Crown  now  to  indict  an  acce8807 
before  the  fiust  as  a  principal,  yet  the  law  with  respect 
to  the  ofibnoe  itself  is  not  changed;  and  although  tlio 
accessory  may  be  indicted  as  a  principal  felon,  there 
must  be  evidence  to  show  that  he  took  a  certain  part 
in  the  transaction.  There  must  be  evidence  that  he 
abetted  the  priucipal  in  the  commission  of  the  offence. 
Inhere  is  no  evidence  here  that  Somorville  or  Hams 
took  part  in  the  uttering.  The  transaction  in  the 
public  hooae  cannot  be  Imngbt  to  bear  to  make  «ny 
of  them  accessorial  to  this  felony — 7%e  Kmg  v.  K^s 
(Rns.  &  Ry.  421);  Kinfs  case  (Rus.  &  By.  332); 
The  King  v.  Soaree  (Rus.  &  Ry.  25);  The  King  t. 
Davis  (Rus.  &  Ry.  1 13);  I^  Khgr.  Badcoek  (Rqs. 
is  Ry.  249);  The  Queen  v.  Laughran  (3  Cr.  &  Dix. 
Ciro.  Cas.  333). 

J.  E.  WaUhe,  Q.C.and  Barrg,  Q.a  (with  them  Cm- 
eanen)  for  the  Crown. — The  instrument  here  is  properly 
described  as  an  order  to  pay  money.  If  this  b  not  an 
order  witiiin  the  Act  what  is  it  ?  Ail  the  authorities  are 
misunderstood.  The  argnmenu  on  the  other  side  ooom 
to  this — that  there  can  be  no  such  thing  as  a  forgeiy 
at  all  The  document  on  the  face  of  it  represents  that 
there  b  a  letter  of  advice.  [FiUgerald^  •fi.^The 
great  difficulty  in  the  way  of  the  argument  of  the 
counsel  for  the  prisoner  is  'Ilu  Queen  v.  QUekriA  (2 
Mood.  0. 0.  233).  |  [Monahan,  C.J.— What  makes 
me  think  that  th'is  instrument  is  a  forgeiy  is,  that  it 
assumes  on  the  face  of  it  that  there  is  a  letter  of  ad- 
vice.] Suppose  there  is  a  letter  of  advice,  bnt  that 
for  his  own  purposes  the  postmaster  never  forwards  it, 
will  not  the  other  part  of  the  instrument  be  still  an 
order  for  the  pamyent  of  money? — Beg.  v.  QOckni 
(2  Mood.  CO.  233;  S.  C.  Car.  <&  Marsh.  224). 
Whether  a  name  forged  be  that  of  a  merely  fictitioos 
person,  or  of  a  person  actually  existing,  is  immateriaL 
—B.  ▼.  Lockdt  (I  Leach.  94);  B.  v.  WUUm  (1  F. 
&  F.  391);  B.  V.  Baker  (1  Mood.  C.  C.  231).  % 
V.  Vivian  (1  Den.  0. 0.  35,  s.  a  1  C.  ft  K.  719), 
is  not  an  authority  for  the  prisoner.  The  mooej  or- 
der department  of  the  post  office  is  governed  bj  sta- 
tutes 3  &  4  Vic.  c.  96,  and  11  &  12  Vlc.ee.  87,  88. 
By  these  the  docnment  issued  ia,  undoubtedly,  odled 
an  order,  and  there  ia  no  reforence  to  any  letter  of 
advice.  Lettera  of  advice  exist,  and  form  part 
of  the  machinery  by  which  the  matter  is  regulated, 
but  the  thing  which  is  issued  to  the  poblic  is  the 
money  order.  Then  comes  another  questioo— is  thb 
a  complete  money  order.  In  The  King  v.  Ruskworth 
the  document  had  no  ivsemblance  to  the  geooiiie  io- 
strnment.  Here  the  docnment  uttered  is  the  ooly 
one  which  the  public  ever  sees.  How  esn  this  bedis- 
ttngui^hed  in  principle  from  the  ca^e  of  a  cheque  given 
in  the  name  of  a  person  who  does  not  eiist^i^'ft^' 
▼.  Thorn  (2  Mood.  CO.  210).  As  to  tlie  second 
point  the  stat.  11  &  12  Vic.  c  46  puts  an  end  to  it 
^^^ughe^s  case  (Bell's  0.0.242).  What  consti- 
tutea  a  prineipal  in  the  second  degree?  Actual  oo^ 
poreai  presence  is  not  necessary;  mere  mental  pre- 
sence is  enough— Foster's  Crown  Law,  pp.  349, 350; 
2  Hawkins,  P.  0.  c  29.  9.%\  Bex  t.  Else  (Ras  & 
By.  142);  Begina  ▼.  Greenwood  (2  Den.  C.  C  463); 
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Arcblx>ld»  PI.  &  Evid.  pp.  6,  7);  Rex  v.  SkerreU  (2 
CandP.  427). 
CVtrran  replied. 

Cur,  adv,  vuU. 

Atuptsi  22— Lefbot.  C.  J.,  after  stating  the  facta 
of  the  case,  and  the  objections  which  bad  l^n  taken, 
Bud  thai  Bfter  dn\j  considering  the  subject,  the  Court 
were  of  opioion  that  the  first  objection  could  not  be 
sastatned,  and  that  the  post-office  orders  were  money 
orders  within  the  meaning  of  the  statute.  With 
regard  to  the  second  objection,  the  Court  were  of 
opinion  that,  as  the  prisoners,  Harris  and  SomerriUe, 
were  proved  to  have  accompanied  Vanderstein  to  the 
door  of  Messrs.  Todd  and  Bums'  establishment,  and 
to  have  rensained  outside  in  a  cab  while  he  was  ut- 
tering the  forged  orders  with  the  guilty  knowledge  of 
his  intention,  they  were  participators,  and  were  guilty 
of  the  offence  charged  against  them.  The  direction 
of  the  jadge  was,  therefore,  right,  and  the  conviction 
sboohl  be  affirmed. 

Praor,  G.  B.,  said  that  the  only  part  of  the  charge 
of  Monahan,  0.  J.,  to  which  he  felt  inclined  to  take 
exception  was  in  reference  to  the  money  orders. 
Having  regard  to  the  authorities  cited  on  the  subject, 
he  had  doubts  whether  the  orders  in  this  case  wore 
money  orders  within  the  statute;  but  it  was  solely  in 
eonseqnenoe  of  the  authorities,  which  were  what  he 
might  call  vexed,  that  he  felt  inclined  to  doubt. 

MoNABAN,  0.  J.,  said  that  as  the  document  referred 
to  contained  on  the  face  of  it  everything  constituting 
a  money  order,  he  thought  there  should  be  no  doubt 
m  refeimce  to  the  forgery. 

Ckminction  ajbrrned. 


Court  of  ejccj^equer. 

Bnwtrf  Vy  Vtlwitliw  J.  Ooppingttr.  taq,  BmiiUr.at.lAw. 

Wmhpobdslet  v.  O'Connbli — May  1  ^  3, 1865. 

Proctioe  of  Office  for  the  RegieUy  o/Deeds^  ^eea^ 
2  4r3WiiL  IV.  e.  87.  ee.  21,  22,  and  Schedule  B. 

Thej^miUfhamng  lodged  in  the  office Jarthe  Regis- 
try  ofDecde  m  /retoiMf,  a  requisition  for  a  negative 
eeardi  substantially  in  the  form  given  by  the  2  i' S 

wtfefrom,  ^c.  affecting  premises  in  Dawson-street, 
tntheatyof  Dublin,  the  officer  insisted  upon  charg . 
ing  upon  the  search  two  separate  sums  of  foe  shU- 
^  as  being  the  fees  provided  by  Schedule  B.  of 
the  above,  statute  Jor  ofie  negative  search  against 
jower  om^  another  ogainH  landi.  and,  upon  actpm 
^rou^M  to  recover  the  second  sum  of  Jive  shillings 
paid  by  the  plaintiff  under  protest,  it  was  Held, 
fr^h  ^at  the  double  charge  for  this  **  blended  " 
emyh  wasHghtly  made;  secondly,  that  inghing 
^firmof  re^uisiHon  for  the  blended  search,  the 
oeyea  of  the  statute  was  to  save  the  public  from  the 
^ctmvemence  of  having  the  information,  for  which 
they  sought,  modved  in  a  mass  of^  information. 


which  was  useless  to  them;  thirdly,  that  the  doubU 
check  obtained  by  reference  to  the  two  sets  of  boohs, 
instead  oj  one,  afforded  quite  a  sufficient  rea  on 
on  the  part  oJ  the  Legislature  for  imposing  the  dou^ 
ble  charge. 

This  was  a  motion  on  the  part  of  the  defendant  to 
discharge  a  conditional  order  obtained  in  pursuance  of 
leave  reserved,  setting  aside  a  verdict  had  for  the  de- 
fendant at  the  after-sittings  of  Hilary  Term,  1864,  in 
an  action  for  money  pud  and  money  received.  The 
action  had  been  brought  for  the  purpose  of  trying  the 
legality  of  a  fee  for  a  registry  search  enforced  by  the 
defendant  as  a  registrar  of  deeds-H>f  determining,  in 
fact,  whether  the  officer  in  the  office  of  the  registry  of 
deeds  was  entitled  to  more  than  one  fee  of  five  shil- 
lings npoh  a  search  made  upon  a  requisition  for  a 
search  for  acts  of  the  plaintiff  and  his  wife,  Jane 
Wrenfordsley,  otherwise  Morris,  respecting  a  house 
and  premises  in  Dawson-street,  in  the  city  of  Dublin, 
from  the  1st  of  January,  1853,  to  the  Ist  of  July, 
1862.  At  the  trial  the  requisition  was  proved,  the 
payment  under  protest  of  the  sum  demanded,  and  the 
particulars  thereof  as  more  fully  set  forth  in  the 
judgment  of  Pigot,  G.B.  It  was  also  conceded  that 
a  double  search,  that  is,  a  search  bgth  against  names 
and  lands,  had  actually  been  made  in  the  office  in 
pursuance  of  the  requisition.  The  requisition  turned 
out  to  have  almost  followed  the  words  of  the  form 
given  by  the  2  &  3  Will  4,  c  87,  s.  21,  and  the 
substantial  question  was,  whether  under  the  provi- 
sions of  that  statute  a  search  against  names  limited  to 
particular  lands  was  to  be  charged  for  according  to 
the  number  of  surnames  as  in  the  case  of  a  search 
against  names  alone,  or  according  to  the  number  of 
denominations  of  land  in  addition  to  the  number  of 
names — in  other  words,  whether  the  charge  should 
be  for  one  search  against  names,  or  two  searches — the 
one  against  names  and  the  other  against  lands.  Pigot, 
C.B.,  who  tried  the  case,  refused  to  express  any  opi- 
nion at  the  time  on  the  point  of  law,  hnt  upon  its 
being  pointed  out  to*him  that  a  verdict  for  the  plain- 
tiff would  have  the  effect  of  disturbing  the  long-esta- 
blished practice  of  the  office,  had  directed  a  verdict 
for  the  defendant,  reserving  liberty  to  the  plamtiff  to 
move  to  enter  a  verdict  for  himself,  with  five  shillings 
damages  and  costs,  if  the  Court  should  b^  of  opinion 
that  a  verdict  ought  to  be  so  entered — the  Court  to 
be  at  liberty  to  draw  inferences  from  the  facts  and 
evidence. 

The  Attorney- General  (with  him  the  Solicitor- 
General,  and  O  Waters)  now  moved  on  the  part  of  the 
defendant  that  the  order  be  discharged  having  stated 
the  facts  proved  at  the  trial  and  questions  of  law  aris- 
ing thereon. — The  course  of  legislation  on  the  subject 
was  as  follows:— The  6  Anne,  c.  2,  founded  the  of- 
fice.    The  8  Geo.  1,  c.  15.  s.  2,*  gave  for  the  first 


•  Sec.  a.— And  wher«M  by  the  said  recited  Act  it  is  fiiiw 
ther  enacted,  **  that  every  register  or  bis  deputy,  as  often  aa 
is  reqTiired,  shall  make  searches  concerning  all  memorials  ihat 
are  registered  as  aforesaid,  and  give  certificates  concerning 
the  same  under  his  hand,  if  required  bj  any  person:'*  and 
whereas  a  donbt  hath  also  arisen,  whether  the  registrar,  or  his 
deputy,  are  obliged  by  the  said  recited  Act  to  giye  negative 
certificates :  and  whereaa  the  said  Act  would  prove  in  a  great 
measare  ineffeetual,  axid  the  intent  theieof  be  frustrated,  and 
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time  a  form  of  reqoisition  for  a  negatiire  search  against 
names  for  acts  affecting  aU  lands.  The  25  Grea  3,  c. 
47»  s.  2,t  after  reciting  that  the  use  of  this  form  of 


imrohtsen  rendered  precarions  and  inseeafe,  in  cue  negatiye 
eartifioatM  b^  not  given  bj  the  re^i^ster,  or  hiB  deputy,  to  the 
person  or  perrons  requiring  the  aame:  be  it  therefore  further 
enacted  by  the  authority  aforesaid,  that  when  any  person  or 
peisoBS  shall  oome  to  the  said  register  office,  and  require  any 
such  negative  certificate  to  be  given,  he,  she,  or  they,  so  re- 
quiring the  same,  shall  deliver  unto,  and  lodge  with  the  said 
registrars,  Qr  his  deputy,  a  note  in  writing  under  his,  her,  or 
their  hand  or  hands,  and  mentioning  his,  her,  or  their  respec- 
tive plifoes^t  abode,  to  the  following  effect,  (viz.) 

^  I  (or  we)  desire  to  know  what  memorial  or  memorials 
are  entered  in  your  office  of  any  deeds  or  conveyances  made 
to  any,  and  what  person  or  persons;  or  if  any  and  what  wills 
made  by  of  or  ooncemiag  any  and  what  manors, 

lands,  tenements,  or  hereditaments,  since  the  day  of 

in  the  year  of  our  Lord  .** 

And  upon  delivery  of  such  note  in  writing,  as  aforesaid,  the 
laid  regUter,  or  his  deputv,  shall  file  the  said  note,  and  shall 
be  and  is  hereby  required^  as  soon  as  conveniently  may  be, 
to  give  to  such  person  or  persons  requiring  the  same,  a  nega- 
tive oertifioate  or  certificates  to  the  effect  following  (viz.) 
**  Upon  diligent  search  made  In  the  register  office  from  the 
day  in  the  year  of  our  Lord 

I  do  not  find  any  memorial  of  any  deed 
or  oonveyance  made  by  to  any  person  or  per- 

tons,  of  any  manors.  tenement%  or  hereditaments  whatsoever, 
enteied  in  the  said  office  before  the  date  hereof^  except  the 
memorials  hereinafter  mentioned,  viz  ) 
Witness  my  hand  this  day  of  in  the 

year  of  our  Lord  .** 

Which  certificate  shall  be  attested  by  two  or  more  credible 
witnesses;  of  which  the  person,  or  one  of  the  persousb  who 
brings  such  note,  shall  be  one;  and  if  such  register  or  his 
deputy,  shall  be  guilty  of  any  fraud,  collusion,  or  wilful  ne- 
glect, in  making  out  sueh  certificate  or  certificates,  whereby 
Any  person  shaU  be  aggrieved  or  damnified,  such  person  ao 
damnified,  his  heirs,  executors,  or  administrators,  shall  reco- 
ver bis  damages  against  such  officer,  or  his  deputy,  with  fVill 
eoftsofsuit. 

See.  2. — And  whereas  by  an  Act  of  Parliament  passed  in 
the  eighth  year  of  the  reign  of  his  late  Majesty,  Kng  George 
the  First,  entitled,  ^  An  Act  for  explaining  and  amending 
two  several  Acts  in  relation  to  the  publio  registry  of  all  deeds, 
oonveyances,  and  wills,"  it  is  enacted,  that  when  any  person 
or  persons  shall  come  to  the  registeri  and  require  any  nega- 
tive certificate  to  be  given,  the  person  so  requiring  the  same 
•hall  deliver  untA,  and  lodge  with  the  register,  or  bis  deputy, 
%  note  in  writing  under  his  hand,  in  the  words  in  the  said 
recited  Acts  particular]|y  mentioned,  or  to  that  effect,  and 
that  on  delivery  of  such  note,  the  said  register  or  his  depu^ 
shall  file  the  same,  and  give  to  such  person  a  negative  certi- 
ficate in  the  words,  or  to  the  effect  in  the  said  recited  Acts 
also  mentioned;  and  whereas  such  form  as  is  thereby  pre- 
scribed for  giving  and  requiring  certificates,  commonly  called 
negative  certificates,  hath  been  found  by  experience  to  be 
attended  with  so  much  trouble,  delay,  and  expense,  by  reason 
of  the  very  great  increase'  of  memorials  deposited  in  said 
office,  that  the  intent  of  taking  out  such  negative  certificates 
hath  been  in  a  great  measure  frustrated,  and  the  practice 
thereof  very  mu^  disused;  and  it  would  tend  to  the  advan- 
tage and  security  <>f  pnrcbksers  and  mortgagees  if  the  regis- 
trar should  be  at  liberty  to  limit  and  confine  his  search,  and 
audi  negative  certificate  as  is  or  shall  be  Intended  to  be 
founded  thereon  to  partioular  periods  of  time,  lands,  and  per- 
sons; be  it  enacted  by  the  antliority  aforesaid,  that  so  much 
of  the  said  clause  in  the  said  last  recited  Act,  as  prescribes 
the  form  or  tenor  of  such  note  in  writing  to  be  delivered  to, 
and  lodged  with  the  said  register  or  his  deputy,  as  a  founda- 
tion for  a  search  in  the  said  raster  office,  and  which  also 
proscribes  the  form  or  tenor  of  a  negative  certificate  to  be 
given  thereon,  be,  and  the  same  is  hereby  reeled;  and  that 
from  and  afVer  the  time  of  passing  thb  Act,  it  shall  and  may 
be  lawfhl  for  every  person  requiring  any  oertifioate,  commonly 
called  a  negative  certificate,  to  deliver  nnto^  or  lodge  with  this 
siud  fegisier  or  his  deputy  at  the  sidd  ofllee^  a  note  or  memo- 


requisition  had  been  attended  with  ^  trouble,  delay, 
and  expense,"  alters  and  modifies  the  said  form  by 
enabling  parties  to  limit  their  reqaisitions  for  aearches 
*'  to  particalar  periods  of  time,  lands,  and  persons.** 
An  excellent  reading  npon  the  state  of  the  law  upon 
the  snbject  nnder  this  statute  is  to  be  found  ia  tlie 
case  of  WarburUm  v.  tou  (1828),  (1  Hadsoa  and 
Brooke,  p.  659).  The  9  Geo.  4,  c.  57,  a  16,t  for 
the  first  time  gave  to  the  public  a  right  to  a  search 
against  particular  lands  without  any  reference  to  a 
name:  similar  searches  had  been,  before  that  time, 
usual  in  the  office,  although  it  was  not  then  coropulso^ 
upon  the  ofiicer  to  grant  them.  The  charges  pro- 
vided by  Table  A.  of  this  statute  for  negative  searches 
depended  npon  the  number  of  references  occurriDg  in 
the  progress  of  the  search.  Lastly  came  the  2  &  3 
Will.  4,  c  87,  ss.  21  <Sb  22,  and  Schedule  B.,*  which 

randum,  fairly  written  on  parchment,  and  signed  with  hit 
name  in  the  following  words,  viz. 

^^  I  desire  to  know  what  memorial  or  memorials  ars  sntersd 
in  your  office,  of  any  deeds,  oonveyanoes,  or  wills,  msds  by. 
[iiamtfi^  <Ae  jMTfOfs  cr/wrsons]  of  or  oonoeming.  \wmmg  Hi 
manor,  landt,  tenmmi$,  or  heredUamenii]  in  the  coomy  of 

since  the  day  of  .*' 

And  npon  delivery  of  such  note,  the  registrar  or  his  deputy 
shall  file  the  same,  and  shall  as  soon  as  oouTeniently  may  bs, 
give  to  the  person  requiring  the  same,  a  negative  certificstfl 
to  the  following  effect,  via.  -     -_ 

^*  Upon  diligent  search  made  in  the  register's  omoe,  fron 
the  day  of  I  do  not  find  any  memorial  of  snj 

deed,  conveyanoe,  or  will  made  by  [mami^  the  ptntm]  of  or 
oonoeming,  [menfiomn^  the  lamdt,  fetMmaiUs,  or  AerscKtomflUi, J 
in  the  county  of  from  the  day  aforesaid,  until  tbo 

date  hereof,  except  the  memorial  hereinafter  mentioned, 
mtness  my  hand  and  seal  this  day  of  •" 

}  Sec  iS— And  be  it  fbrther  enacted,  that  the  proptr 
officer  or  officers  in  the  said  registry  office,  whenever  thereto 
required  in  writing  by  any  person,  ahali  make  sesithes  for 
the  memorials  of  afi  or  any  acts  done  by  any  person  or  per- 
sons named,  either  concerning  any  lands,  tenements,  or  bere- 
ditamsnts  generally  within  any  specified  period,  or  oonceroing 
any  specified  lands  or  premises  within  any  specified  period,  or 
for  all  or  any  acU  affecting  any  lands  or  premises  nsmed 
within  any  specified  period;  and  whenever  and  so  often  u 
any  officer  shall  be  required  to  make  any  such  search  wch 
officer  shall  make  and  certify  sucli  search,  and  shall  deliTer 
an  authentic  extract  from  the  registry  books  or  absfawt 
books,  seuing  forth  abrtracU  containing  the  eeversl  psrtja- 
lars  (nnder  the  heads  eomprised  in  the  Form  mariied  (&}  to 
this  Act  annexed)  of  all  registered  memorials  coming  wiihm 
the  terms  of  the  requisition  for  such  search,  and  that  lo^ 
officer  shall  keep  and  file  every  such  requidtion  for  a  aeareb; 
and  that  a  true  oopy  of  every  such  requisition  shall  be  msdi 
by  such  officer,  whereunto  the  said  abstraeu  shsU  btm^ 
joined,  with  a  oertifioate  in  the  following  form,  subscnbed  by 
such  officer:  _.      # 

'  Upon  diligent  search  made  in  the  rejpstry  office  oi 
JhMin,  I  certify,  thst no  memorials  coming  within  thetenM 
of  the  above  requisition  are  registered,  whereof  aa  abstrsci » 
not  herein  truly  set  forth.* 

•  Sea  21.— And  be  it  also  enacted,  that  f**"*?^^ 
the  said  thfaty^rst  day  of  December  every  penoo  ^^^^J^ 
require  such  search  and  certificate  to  be  msds  ss  «^!^ 
shall  deliver  note  or  leave  with  the  regUtrar  or  oneoi  we 
assistant  registrars  of  the  ssdd  office  a  note  «  "J«»^ 
fidrly  written  on  parchment,  in  the  words  or  to  m  anew 
foUowing;  (that  is  to  iay,)  ,    «^dsred 

- 1  desire  to  have  an  abstract  of  every  memonsl  rsgirtww 
in  the  office  for  registering  deeda,  conveyances,  wd  wu«i 
Ireland,  of  the  Acts  of  [Aere  saserf  i^^^^/^jV^ 
affecting  [Aers  wserf  the  dem>mmatum  of  *«»»^  *T|j 
ImemffUs,  or  heredilamenii]  in  the  county  of  . 

smd^mthe  day  of  "^V^^lt 

making  certificate  upon  this  requisittoo:  exoH>toftM»^ 
morial  of  the  following  iiiatrum«it[Aers  mttrt  ^nmi^m 
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give  A  new  and  exceedingly  flexible  form  of  requisi- 
tion, and  make  the  charge  for  a  search  agunst  lands 
dependent  upon  the  nnmber  of  denominations  or  alias 


dite  cflk€  BMli'wimit,  amd  <4«  mnm  rf  Cl«  partif  vt  fefftUor.l 
Dated  at  the  daj  of  one  thouaaQd 

eight  hoadnd  tod  and 

*  (S^ed)  A.  B.  [<4«  ptntm  maJnmg  ik$  rs^ninlioii.]'* 
Se&  28— Ptaridad  always  and  ba  it  fhrther  enacted,  that 
the  penoa  mftkiDg  inch  reqniaition  may  limit  or  extend  the 
mich  aad  oertificate  to  one  «r  ieveral  names  of  persons,  and 
to  a  ffeneral  period  only  or  to  any  particnlar  period  in  rsspeot 
of  each  name,  and  to  one  or  sevend  denominations  of  hind, 
and  fbr  a  general  period,  or  for  separate  periods  in  respect  or 
cadi  denomination,  or  to  both  a  name  or  names  and  a  deno- 
mination «ir  denominations,  as  be  or  she  shall  think  fit»  and 
may  also  vaiy  the  terms  of  snch  reqnsition  and  ezoeption,  or 
either  of  them,  to  snit  any  number  and  variety  of  instm- 
raenta,  dates^  parties*  names,  denominations  of  land,  ooonties, 
baronies,  and  pariahea,  and  in  place  of  requiring  an  abstract 
of  every  rsgistiered  memorial  may  require  a  ful  copy  of  a 
particalar  memorial  or  of  any  number  of  particular  memo- 
riab,  or  of  every  memorial  within  any  period  or  periods,  and 
oaly  an  abstract  of  every  other  memorial  coming  within  the 
terms  of  snch  reqnisition,  and,  further,  may  make  and  lod^e 
tach  reqnisition  by  any  attorney  or  solicitor  of  one  of  the 
Superior  Courts  in  IreUnd,  but  in  that  case  such  attorney  or 
soljdtor  siuJl  sign  the  requintion  with  his  own  name,  as  attor- 
ney for  snch  person. 

SCHEDULE  (B.) 

Foa  to  be  taken  in  the  Public  Register  Office  b  DnbUn. 

Upon  eveiy  memorial  received  into  the  office, 
•xeept  the  memorial  next  mentioned,  at  the 
time  of  the  delivery  thereof  to  be  registered  s 
Where  such  memorial  shall  contain  not 
more  than  seven  folios,  each  of  seven- 
ty-two words 

Above  seven, 
For  everv  additional  foUo  or  part 
of  a  folio        .        .        •        . 
And  for  the  name  of  eveiy  grantor 
beyond  the  first  grantor 
For  every  separate  denomination  of  land  which 
shall  have  to  be  separately  entered  in  the 
index  beyond  the  fint        .... 
Vot  eveij  second  certificate  of  registry  or  spe- 
cial ccntificate  of  registry,  if  the  same  shall 
not  exceed  a  fotio  of  seventy  words    . 
Ani  eveiy  additional  folio  thereof,  or  part 

ofafoim 

Upon  ev«7  nemmial  of  a  dvil  bill  decree 
Entering  the  dissolution  of  an    anonymous 

partnership ^ 

Entering  oertificate  of  satisfaction  of  a  mort- 

^^9^ 

From  every  person  making  searches  in  the  of- 
fice, indoding  the  liberty  of  taking  notes  or 
abstracts,  each  di^    •  ... 

For  every  original  memorial  or  affidavit  pro- 
duced tor  inspection  in  the  office 

For  common  eearches  made  b^  the  office  under 
a  requisition,  upon  names,  ror  an^  period  not 
exceeding  ten  yean  for  each  diflbrent  snr- 


For  every  additional  ten  yean  or  fractional 
part  of  ten  yean         .... 
And  upon  hmds,  the  like  fees  for  each  de- 
nomination or  alias  denomination  of  land 
commencing  with  a  difi«Ment   initial 
letter. 
When  both  names  and  lands  are  stated  in 
reqnisiUon,  the  party  desiring  the  search 
may  direct  it  to  be  confined  to  either 
the  lands  or  names. 
For  every  copy  of  an  abstract  of  a  memorial, 
whether  contained  in  a  certificate  of  search 
or  otherwise 
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denominations  commencing  with  different  letters,  and 
that  for  the  search  against  names  dependent  npon  the 
nnmber  of  surnames  commencing  with  different  let- 
ters. The  reqnisition  in  the  present  case,  we  sub- 
mit, appears  from  its  Tery  terms  to  have  been  for  a 
search  against  names  and  a  search  against  lands,  and 
was  therefore  chargeable  with  the  dooble  fbe. 

BM^  Q.G.,  (with  him  Vtn^k«r)  on  the  part  of 
the  pktintiff. — ^The  reqaisltion  in  this  case  was  for 
a  search  against  names  only,  limited,  it  is  true,  to 
certain  lands,  bat  was  not  for  a  search  both  against 
names  and  lands.  The  26  Geo.  3,  c  47»  was  paased 
for  the  purpose  of  saying  trooble  to  the  officer,  by 
limiting  the  search  to  particnlar  lands  and  limited  pe- 
riods. \P\QC^  G.  B. — It  appears  to  me  that  the  only 
saving  of  troable  effected  by  it  was  in  the  mere  copy- 
ing oat.  The  search  was  the  same;  he  had  then  no 
book  to  look  into,  and  he  mast  examine  all  the  me- 
morials relating  to  all  lands  in  order  to  find  ont  the 
particnlar  lands.]  The  same  form  of  search  is  re- 
tained in  the  9  Ueo.  4,  c  57.  The  state  of  the  law 
at  that  time  is  laid  down  by  Jebb,  J.,  in  Warburton 
r,  Ivte  (1  H.  &  B.  p.  62S).  The  9  Geo.  4,  c.  57,  s. 
12,  for  the  first  time  established  an  abstract  book; 
np  to  that  time  there  appears  to  haye  been  only  one 
book.  The  2ttd  &  3rd  Will.  4,  c.  87,  established  a 
day  book,  an  index  of  names,  and  an  index  of 
lands.  From  neither  the  names  index  nor  the  land 
index  do  yon  obtain  the  reqoisite  information,  bat 
either  of  them  gives  the  reference  to  the  abstract 
book,  which  does.  If,  therefore,  the  boolu  be  properly 
kept,  the  search  in  the  second  book  gives  no  addi- 
tional information.  [Pigot  C.Bd — It  seems  to  me  that 
the  fact  that  there  is  doable  troable  in  making  the  search 
in  both  sets  of  books,  two  officers  being  employed  in  the 
one  case  to  do  the  work  which  in  the  other  is  done  by 
one,  taken  in  conjaoction  with  the  fact  that  the  object 
of  the  fees  given  by  the  statute  is  to  pay  the  expenses 
of  the  office,  helps  as  in  the  construction  of  the  sta- 
tnte.] 

Vereker  followed  on  the  same  side. 

The  SoUcUor-Oeneral  in  reply. — ^Where  there  are 
several  denominations  of  land  in  a  deed,  the  Names 
Index  contains  only  the  first  of  them:  sometimes  slso 
the  name  of  a  denomination  is  differently  spelled 
in  different  instroments.     A   search  in  the  Names 

Making  certified  or  negative  search  upon  a  re- 
qnisition, upon  names,  for  any  period  not 
exceeding  ten  years,  for  each  different  sur- 
name required  0    ft    0 
For  every  additional  year  beyond  ten  veaia    0    0    6 
And  npon  lands,  the  like  fees  for  each  de- 
nomination, or  alias  denomination  of 
land  oonunenoing  with  a  different  ini- 
tial letter. 
For  eaoh  oopy  of  any  memorial  or  certificate 
not  exoeedinff  tluree  folios  (inoladiag  the 
search  for  such  memorial  and  oertificate  of 
the  officer  on  the  cojpy)      •        .        .        .016 
And  for  eveiy  additional  folio  or  part  of  a 
folio  beyond  three  folios              .       -.006 
Attending  to  prodooe  anv  memorial  or  memo- 
rials in  Dablin,  each  day,  for  each  oaose    .068 
The  like  out  of  Dublin           .        .        .        .    0  K    4 
And  for  every  day  beyond  a  second  day      .    0  13    4 
And  for  the  expenses  of  travelling  to  and 
from  any  place  at  which  sacli  attend- 
ance Hhall  be  required,  for  ever>  mile  .008 
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Index  aloDe»  or  ia  the  Lands  Index  alone,  would   land,  and  for  a  general  period,  or  for  a  separate  w- 
nnt  akrln-A  »wh  ffcn-n  .-^.       n^  «.r^»-.  .-.  .^.u    ri^  |„  ,^j3p^  ^f  ^,j  denomination,  and  to  botha 

name  or  names,  and  to  a  denomination  or  denomina- 
tions, as  he  or  she  shaU  think  fit,  and  may  ako  yaiy 
the  terms  of  snch  requisition  an<}  exception,  or  either  of 
themi  to  SHit  anj  number  and  Fariety  of  instmmeDts, 
dates,  parties,  names,  denominations  of  land,  coantiea, 
baronies,  parishes,  and,"  &&  It  is  plain  that  this 
22&d  section  empowers  the  person  to  mod^  the  form 
-    _  ,  ^  of  requisition  in  three  ways,  fint,  by  reqairing  a 

fordsley,  made  a  requisition  for  a  search  hi  the  regis-  search  agamst  parties  alone;  secondly,  a  search  anion 


not  disclose  both  those  acts-  By  referring  to  both 
sets  of  books,  not  merely  will  new  fiiets  be  dis- 
closed, but  the  double  search,  by  supplying  a  check, 
ensures  greater  accuracy  in' the  return  of  the  facts  re- 
ferred to  in  both. 

Ctir.  adv.  mtU. 

On  the  3rd  of  May,  Pioot,  O.B.  dellrered  the  judg- 
mentof  theCourt— In  thbcasetbe  plaintifl^  Mr.Wren- 


tiy  office  in  the  following  term»— **I  desire  to  hare 
an  abstract  of  every  memoriid  registered  m  the  Offiee 
for  the  Registering  of  Deeds,  Conveyances,  and  Wills 
in  Ireland,  of  the  acta  of  Joseph  Wrenfordslej  and 
Jane  Wrenfordsley,  bis  wife,  from  the  1st  of  January, 
1863,  to  the  1st  of  July,  1662,  afiecting  a  house  and 
promises  ui  Dawson-street,  in  the  dty  of  DnblhL^' 
For  that  seaivh  the  following  list  of  charges,  which 
purported  to  be  in  pursuance  of  2  &  3  Will  4,  c.  87, 
Schedule  B^  was  presented  to  him  for  payment — 

On  the  name  Wrenfordsley  for  a  pe- 
riod not  exceeding  10  years         .£060 
On  the  knds  against  Dawson-street  .060 
One  abstract         •  .        .010 

Stamp  duty  on  same     •        •        .030 
Ditto  on  certificate        ,  •    0  10    0 

The  plun^  objected  to  the  second  item  on  that  list 
which  was  a  charge  of  fire  shillings,  on  the  ground  that 
the  requisition  was  for  one  search  only,  and  that  the 
Office  was  not  therefore  entitled  to  charge  for  two. 
The  officer,  however,  still  per$isting  in  his  demand, 
the  plamUff  paid  the  amount  under  protest,  and  this 
action  was  brought  for  the  purpose  of  ascertaining  the 
relative  rights  of  the  Office  and  the  Public.  On  the 
part  of  the  defendant  it  was  contended  that  the  officer 
loaa  enUtled  to  charge  for  two  searches,  under  the 
provisions  of  2  &  3  Will.  4,  c.  67*  On  the  part  of 
the  plaintiff  it  was  submitted  that  one  charge  only 
should  have  been  made,  and  this  is  the  issue  of  law 
which  we  are  called  upon  to  determine.  It  was  con- 
ceded that  a  search  in  the  two  sets  of  books  had  been 
made.  It  was  however  urged,  upon  the  part  of  the 
plaintiff,  that  a  double  search  was  not  asked  for  by 
him — was  of  no  nse  to  him,  inasmuch  as  whether  the 
Lands  Index  or  the  Names  Index  were  referred  to, 
both  alike  referred  him  to  the  one  common  soorce 
of  information — ^the  Abstract  Book*  With  reference 
to  this  argument,  it  is  right  to  bear  in  mind  that  the 
system  of  keeping  books  in  the  office  has  been  several 
times  changed— the  present  system  but  dating  from 
the  1st  December,  1632.  This  inquiry  is  not,  as  I 
thmk,  of  much  importance  to  the  present  case.  The 
2  <&  3  Will  4,  c  87,  ss.  21,  22,  and  Schednle  B., 
contain  the  law  upon  the  subject.  By  the  21st  sect 
it  is  provided  that  in  applying  for  a  search  a  requisition 
is  to  be  sent  in,  and  the  section  then  goes  on  to  give  the 
following  form  of  requisition  (reads  the  form).  Next 
comes  the  22nd  section—*'  Provided  always,  and  be  it 
further  enacted,  that  the  person  making  snch  a  requi- 
sition may  limit  or  extend  the  search  or  certificate  to 
one  or  several  names  of  persons,  and  to  a  general  pe- 
riod only,  or  to  any  particular  period  in  respect  of 
each  name,  and  to  one  or  sevend  denominations  of 


lands  alone ;  thirdly,  a  search  for  acts  of  one  or  more  par- 
tieaaffiBOtingparticular  lands.  The  plaintiff m  the  pioeot 
ease  demanded  a  seaich  of  the  third  class.    It  is  con- 
ceded that  if  the  search  had  been  of  the  first  kmd,  he 
would  have  been  merely  liable  for  one  chaige.    As  it 
was,  however,  he  took  advantage  of  the  22nd  sectioQ 
to  extend  his  search  to  both  names  and  lands.     One 
of  the  arguments  of  counsel  was  that  a  search  against 
names  alone  or  against  lands,  alone  would  give  all  the 
information  that  he  reqmred,  inasmuch  as  the  search 
against  names  would  give  all  informadon  with  regard  to 
lands,  and  that  against  lands,  all,  with  regard  to  names, 
and  that  it  could  not  therefore  have  been  the  intention 
of  the  Legislature  to  make  parties  pay  man  money  by 
enabling  them  to  ask  for  and  obtain  le98  information. 
It  is  a  mistake,  however,  to  suppose  that  the  search  of 
a  blended  character  is  merely  a  recent  introdnction. 
In  point  of  fact  something  of  the  kind  existed  for 
many  years,  and  it  is  the  general  search  against  landt 
alone  that  can  be  furly  looked  upon  as  a  modem  inno- 
vation.    From  the  8  Geo.  1,  c  15,  as  observed  by 
Jebb,  J.,  in  Warburion  v.  /t;te,  to  the  25  Geo.  3,  c 
47,  a  period  of  above  sixty  years,  the  only  certificate 
that  could  have  been  required  was  against  the  person, 
and  since  the  25  Geo.  3,  though  it  might  have  been 
required  as  to  certain  lands,  yet  it  should  also  have 
been  as  to  some  certain  person  named  in  the  reqnisl- 
tion,  and  the  officer  could  not  be  compelled  to  give 
a  negative  certificate  against  lands  only.    The  9  Oeo. 
4,  for  the  first  time  gave  the  right  to  the  third  species 
of  search  which  it  had  been  before  that  time  the  prac- 
tice of  the  office  to  give  voluntarily,  gave  a  new  form 
of  requisition,  and  establbhed  a  new  scale  of  charges. 
The  9  Geo.  4  was  repealed  by  the  2  &  3  Will  4,  e. 
87,  which  nfter  reciting  as  part  of  the  mischief  arising 
from  the  law  as  it  stood  under  that  Act;  that  *'some 
of  the  provisions  of  that  statute  had  been  foaod  incon- 
venient, and  others  to  occasion  an  unreasonable  ex- 
pense to  parties  resorting  thereto  for  information,'' 
proceeds  to  make  new  provisions  for  the  pnrpose  of 
remedying  those  defects.     Another  form  of  requisition 
is  substituted  for  the  former  one,  which  extended  tiie 
accommodation  given  thereby,  and  enabled  parties  to 
extend  or  limit  the  search  in  various  ways,  and  in- 
cluded searches  against  both  lands  and  names.    The 
form  of  requisition  given  by  the  Statute  is  evidently 
intended  mereljr  as  an  example  to  frame  others  by. 
It  seems  plain  to  me  then  that  the  effect  of  the  22nd 
section  was  to  give  the  public  the  right  to  require  a 
search  against  names  or  agunst  lands,  or  against  both 
lands  and  names.     For  these  searches  section  5  makes 
certain  fees  payable.     Schedule  B.  determines  thwr 
character  and  amount    In  that  Schednle  we  find  the 
following: — 
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Making  oertified  or  negstive  seardi 
npoa  a  reqniation  upon  naineB  for 
an  J  period  not  exoeeding  ten  yean, 
lor  each  diflfisrent  samame  required  £0    5    0 
And  for  every  additional  yeir 
beyond  ten  years         •        •006' 
And  upon  lands,  the  like  fees  for  each 
denomination  orottwdenomhiatioa 
of  land  commencing  with  a  differ- 
ent initial  letter 
Thns  for  the  scale  of  charges  prorided  by  the  9  Oeo. 
4,  there  is  provided  a  more  eqniuble  set  of  charges* 
Looking  at  those  facts,  I  can  oome  to  no  other  con- 
closion  than  that  the  charge  made  by  the  officer  was 
eorred.      The  requisition  was  phdnly  adopted,  for  the 
parpoee  of  obtaining  information  of  a  certain  character, 
and  it  seems  to  me  that  the  officer  would  not  have  com- 
plied with  his  duty  if  he  had  not  made  the  charge  wUeh 
he  did.     Such  is  the  view  that  I  would  take  upon  the 
terms  of  the  Act  of  Parliament  alone.    The  OTidence 
was  such  as  was  to  be  expected.    One  derk  searched 
m  the  Index  Book  of  Names — another  m  the  Index 
Book  of  Lsnds.  This  factseems  to  me  to  afford  a  plain 
reason  for  the  establishment  of  this  blended  search  in 
•ddition  to  the  two  other  kinds  of  searches ;  for,  as  the 
object  of  the  party  inquiring  is  to  obtain  information 
as  to  allacts  ofcertain  persons  with  regard  to  particular 
laodsi  no  other  information  would  be  of  any  use  to 
hioL    The  other  informadon  would  be  rather  an  im* 
pediment,  and  therefore  there  is  a  great  convenience 
in  rejecting  that  which  is  not  requisite.     As  possibly 
it  may  be  urged  that  a  single  search  either  against 
lands  or  names  should  elicit  in  one  shape  or  another 
the  requisite  information,  it  is  to  be  observed  that  even 
if  this  were  so,  there  is  another  object  to  be  gained  which 
it  would  not  affect,  and  which  i  look  upon  as  the  main 
one.    It  is  true,  as  was  argued  by  Mr,  Vereker  that 
faith  is  to  be  imposed  in  the  good  conduct  of  every 
officer,  and  that  it  is  not  for  the  public  to  doubt  that 
faith ;  but  he  must  recollect  that  the  office  is  composed 
of  men  whose  fidelity  might  by  possibility  fail,  and 
that  it  becomes  very  desirable  that  the  parties  interested 
should  obtain  the  additional  guarantee  which  a  system 
of  checking  and  counter- checking  would  affi>rd.      By 
applying  for  a  search  against  lands  and  another  against 
names,  the  same  information  is  obtmned  from  two  diffinr- 
ent  sources  which  check  each  other. 

The  other  Judges  having  concurred,  the  rule  was 
disebaiged. 


I^Quse  ot  ilorli0« 


[B«poft«lbyJai 


•  Patonon,  Ew}..  of  tha  MMdU  Ttrnp^ 

Barilstar-at-Uw.J 


Aldwobtu  v.  Allbx — Maff  29« 

1^096  for  lives — Demand  of  renewal — Tender  of 
fine^— Delay  of  term — ReUfif  of  tenant  by  court  of 
eqmly — Irieh  tenantry  Act. 

A„  a  lessee  holding  lands  for  lioes^in  1844,  applied 
for  a  renewal  as  he  teas  entitled  to  do^  tendering  the 
proper  amount  of  fines.    The  landlordhein\i  abroad^ 


hMs  solicitor  desired  the  tenant  to  wait  till  the  land- 
lord's return,  hut  in  the  meantime  to  be  ready  to 
prove  his  title  at  a  date  two  months  later.  For 
seoeral  years,  owing  to  the  landlord's  dday,  no  re • 
,newal  waseoer  gremted,  and  no  tide  was  proved, 
thiugh  the  tenant  hadth^means  of  doing  so.  About 
eixteenyearsafierwardsthetenamhamngappliedjbr 
a  renewal:  EM^that^ae  the  landlord,  Jbr  his  own 
eonvenienoe.  had  put  off  the  renewal,  the  tenant  woe 
entitled  to  renewal  on  payment  of  such  fines  only  as 
were  due  in  1844,  and  there  vfas  nothing  in  the 
Irish  Septennial  Act  toaiter  that  conclusion. 

This  was  an  appeal  from  a  decretal  order  of  the  Irish 
Court  of  Chancery.  By  lease,  dated  1722,  Richard 
Aldworth  demised  the  lands  of  Liscongitt  to  one 
James  Hudson  for  t)p^  lives,  with  covenant  for  re- 
newal of  the  same  by  payment  of  certain  fines  on  the 
fall  of  each  life.  In  1818  lessorV  grandson  granted 
a  renewal  to  James  Hudson  for  three  lives.  In 
1841  William  Allen,  sen.,  grandfother  of  the  respon- 
dent, became  owner  of  the  lessee's  estate,  and  was  made 
in  1842,  equitable  tenant  for  life  of  the  lands,  with  re- 
mainder to  the  respondent 

In  1844  the  appellant,  Richard  Oliver  Aldworth 
was  the  person  entitled  to  the  rent  reserved  and  to 
execute  a  renewal  of  the  lease.  In  March  1844  he 
was  absent  from  Ireland,  and  bis  land  agent  was 
Gtoorge  Smith,  and  his  solicitor  was  Noble  Johnson, 
authorised  to  act  in  relation  to  the  lease. 

In  March  1844  two  of  the  Mves  having  died, 
Wniiam  AlleUy  sen.,  directed  his  solicitor,  Mr.  Daniel 
C.  Bastable,  to  obtain  a  renewal,  and  he  tendered  a 
draft  lease  with  the  usual  approval  fee  and  copies  of 
deeds  showing  AUen^s  title  and  wrote  as  follows: 

Kanturk,  April  10,  1S44. 

My  dear  Ste. — ^I  \myt  baen  expecting  to  get  the  draft  re- 
newal settled.  Mr.  Smith  told  me  be  ¥rrote  to  yon  to  aettle 
the  draft  renewal;  the  moment  yon  send  it  to  me  it  shall  be 
engroeaed  and  tendered  for  exeoation.  The  renewal  fines  are 
ready  to  be  paid — Yourt  VAiy  truly,  D.  C.  Bastable. 

N.  Johnson,  Esq.  Sheriff*r^ce,  Cork. 

The  solicitor  for  appellant,  wrote  to  William  Allen, 
sen*,a  letter  on  the  20th  April  1844,  in  the  following 
terms: 

My  dear  Sir,— X  am  requested  by  Mr.  Aldworth  to  say  to  yor, 
that  on  his  return  to  this  oonntry  from  Germany  next  year 
he  will  execute  the  renewal  of  the  lease  of  Liscongill,  pro- 
rided  that  yoQ  on  or  before  the  1st  of  Jane  next  satisQr  me, 
a#  his  agent,  that  you  are  legally  entitled  to  the  same^  by  the 
production  of  suoh  cerUfied  or  compared  documents  as  may  bo 
necessary,  or  the  originals  thereof,  and  he  has  further  directed 
me  to  say  that  he  wm  not  hold  yon  aooountable  for  the  pay- 
ment of  any  ftirther  septennial  or  other  fines  than  those  now 
doe  up  to  and  for  the  preasnt  period,  the  amount  of  which 
appears  to  be  ascertained  by  an  account  this  day  given  to  me 
of  the  same. — Yours  very  truly.  Noble  Jobn^n. 

WUliam  Allen,  Esq* 

*  A  correspondence  went  on  between  the  parties,  but 
no  reply  was  given  to  Mr.  Bastable,  who  on  the  ist 
August,  1815  tendeied  the  correct  amount  of  renewal 
fines,  which  were  refused.  He  also  called  with  Allen's 
title-deeds  at  the  office  of  Aldworth's  attorneys.  At 
last  in  1846  Mr.  Aid  worth's  attorney  called  fur  strict 
legal  evideaoe  of  the  death  of  the  cestuis  que  vie, 
which  request  was  complied  with,  and  every  effort 
was  made  by  Mr.  Bastable  to  get  the  renewal,  but  in 
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vain.  Some  ill<feeling  was  sapposed  to  exist  be- 
tween the  lessor  and  leasee. 

Owiup^  to  piojeedings  in  the  Landed  Estates  Coort 
a  petition  by  the  respondent,  to  have  the  renewal 
eempleted  was  prosmtod  to  the  Coart  of  Ohancerj. 

The  Lord  Cbancellor  of^lreland  hj  decretal  order 
declared  respondent  entitled  to  renewal  on  pa/meptof 
fines,  as  calculated  nt  20th  April  1S44. 

The  lessor  now  appealed  aj^amst  that  order. 

Sir  H.  Cairns,  Q.  C.  and  IVarren,  for  the  appel- 
lant, contended  that  the  right  of  renewal  had  been  for- 
feited by  wUfal  defaal*.  or  laches  on  the  part  of  the 
tenant. 

Ro/t^  Q.C.  and  Murphy^  for  the  respondent,  re- 
ferred to  Leanox  ▼.  Trafard,  (2  Sch  it  L.  689) ; 
Jackson  V.  Saun/lers,  (1  Sch.  &  L.  443);  ULaue  v, 
HamUton,  (I  Ui.lg.  180);  ib.  187,  384,  469.) 

The  Lord   Ciiarcellob  (Westbury) The   Act 

bf  Parliament,  which  is  commonly  known  by  the 
name  of  the  Irish  Tenantry  Act,  was  a  noeasiire  of 
very  liberal  tendency  passed  by  Parliament  with  spe- 
cial reference  to  tho  the  circumstances  of  the  tennrn  of 
land  in  Ireland.  In  that  country  a  great  part  of  the 
land  at  that  time  was  and  still  is  held  npon  very  long 
leases,  sometimes  renewable  for  over  and  generally 
for  a  period  of  three  lives.  Accordingly  that  Act 
introduced  this  principle,  that  the  ri|;bt  of  renewal 
granted  by  those  leases  to  the  tenants,  and  freiiuently 
under  particular  terms  in  point  of  time,  shonld  never 
be  deemed  to  be  lost  or  forfeited  bv  the  simple  neglect 
of  the  tenant.  But  that  liberal  in<liilgenoe  was  subject 
to  two  qualifications:  one  that  the  conduct  of  the 
tenant  should  never  amount  to  that  which  might  be 
deemed  fraud — I  suppose  in  the  estimation  of  a  court 
of  equity;  and  the  other,  that  tf  the  landlord  at  any 
time  discovered  a  default  of  renewal  and  demandecl  a 
fine  and  the  tenant  did  not  pay  the  fine  within  a 
rea  enable  time,  the  right  of  a  renewal  should  be  lost 
and  put  an  end  to.  This  state  of  things  ne  essarily 
led  to  another  rule  which  has  been  also  firmly  estab- 
lished, and  it  is  this,  that  where,  as  in  many  cases,  the 
neglect  of  the  tenant  to  renew  might  extend  over  a 
long  period  of  time,  the  landlord's  right  to  fines 
should  not  bo  lost  during  that  peiiod  of  time,  but  that 
the  landlord  shonld  become  entitled  at  the  expiration 
6f  every  seven  years  to  that  fine  which  he  would  have 
received  if  the  renewal  had  been  granted  and  the  life 
had  dropped  at  the  expiration  of  each  such  septennial 
period.  The  soptODoial  fine  therefore  arises  during 
Ihe  neglect  of  the  tenant,  and  if  there  be  no  neglect 
the  right  to  the  septennial  fine  cannot  arise.  With 
these  few  observations  I  will  beg  leave  to  direct  your 
attention  to  the  fbw  dates  which  alone  are  material 
for  the  determination  of  the  present  case.  In  the 
lease  in  Question  two  lives  had  dropped  anterior  to  the 
year  1844,  and  the  last  of  those  two  lives  ended  in 
the  month  of  November  1837.  Seven  years,  there- 
fore computed  from  the  date  of  the  termination  of  that 
life,  would  bring  us  to  the  month  of  November  1844. 
Now,  in  the  month  of  April  1644,  the  present  tenant, 
or  rather  the  tenant  for  life  under  the  settlement  that 
had  been  made  of  the  lease,  applied  to  the  landlord 
to  renew.  The  fines  that  were  then  payable  were 
tomputed,  and  as  it  now  turns  out  accurately  com- 
puted^ and  the  tenafit,  through  the  medium  of  bis 


agent,  applied  to  the  landlord's  agent  an^  solicitor  by 
a  letter  dated  10th  of  April  1844.  That  letter 
which  is  very  short,  I  will  take  the  liberty  of  reading 
to  yonr  I^rdshipa.  The  solicitor  of  the  teaast, 
addressing  the  landlord's  soKcitor,  says: ''  1  have  been 
expectiog  to  get  the  dnra  renewal  settled.  Mr« 
Smith  told  me  be  wrote  to  jon  to  settle  the  draft  re- 
newal The  moment  you  send  it  to  me  it  shall  he 
engrossed  and  tendered  for  execution.  The  reaewtF 
fines  are  ready.to  be  paid^"  Now  it  is  fanpoisible 
after  tto  letter  t»  impate  to  the  tenant  any  aegiecc 
in  the  application  to  renew  his  lease.  The  teiuuii 
had  ascertained  what  he  was  liable  io  pay,  and  bsT- 
ing  taken  the  necessary  steps  to  obtain  a  renewed 
lease,  the  tenant  tcHs  the  landlord  most  distinctly 
that  the  fines  were  ready  to  be  paid.  For  some  reason 
or  other  the  landlord  waa  disinclined  to  receive  and  to 
meet  the  tenant's  application  with  equal  promptitade« 
The  landlord,  availing  himself  of  the  fact  that  during 
a  considerable  part  of  the  year  bis  residence  was  ge- 
nerally abroad,  wrote  by  his  solicitor  Mr^  Johnaon  (to 
whom  the  former  letter  was  atjdressed)  to  the  tenaiitt 
a  letter  in  which  he  disltuctly  tells  him  that  Mr.  Aid- 
worth  either  was  on  the  Continent,  or  on  hU  way  to 
the  Continent,  and  that  ho  was  requested  by  Mr.  .-^Id- 
worth,  the  landiurd,  to  say  that  on  his  retnm  to  tbi» 
country  from  Germany  next  year,  be  will  execute  the 
i*ene  val  of  the  lease  of  Liscongill.  I  pause  tberti  for 
a  moment  in  citing  the  language  of  the  letter.  It  is 
perfectly  clear,  as  I  apprehend  your  Lord^liips  will  be 
of  opinion,  that  any  imputation  of  neglect  or  laches  oo 
the  part  of  the  tenant  having  been  excluded  bv  tlie 
appligati(Hi  and  the  two  letters  which  bad  passed,  it 
was  impossible  that  any  septennial  fine  could  after- 
wards accrue  to  the  landlord  duiing  the  time  when 
the  landlord  excused  himself  from  com|>lying  witb  the 
application  of  the  tenant.  I  apprehend  that  onvlor 
those  circumstances  your  Lordships  will  approve  of 
this  principle  and  of  its  application  to  this  state  uf 
facts  namely,  that  all  those  things  which  the  teoaui 
could  at  that  time  have  been  required  to  do,  and 
which  we  now  find  he  had  the  means  of  doing,  ought 
to  be  considered  as  things  which  he  wookl  have  done 
if  the  landlord  had  ancwered  his  application  on  tho 
10th  of  April  in  a  similar  spirit  to  that  in  which  tlia 
application  was  made,  and  said,  *'  I  am  willing  to  re- 
ceive your  application  to  renew  and  to  receive  the  finei 
that  are  payable  to  me,  provided  you  show  that  70  d 
are  the  person  who  is  entitled  to  that  renewal."  it 
is  quite  clear  that  the  present  respondent  bad  tht) 
means  of  proving  conclusively  to  the  landlord  that  he 
was  the  person  entitled  to  make  this  application  of  ra- 
newal.  And  it  is  shown  beyond  all  doubt  that  the 
fines  which  had  been  calculated,  and  the  smonnts  of 
which  were  sUted  by  the  tenant  in  his  application, 
were  the  fines  which  at  that  period  of  time,  nunely, 
the  10th  April,  were  all  that  the  landlord  was  entitled 
to  demand.  And  the  tenant,  therefore,  npon  the  or- 
dinary principles  of  law,  had  a  clear  right  to  say. 
••Every  court  of  equity  is  bound  to  take  itforgianted 
that  what  I  desired  to  do,  and  what  I  had  the  meana 
of  doing,  I  should  certainly  have  done,  if  the  landloid 
had  been  willing  to  receive  my  application,  and  had 
not  postponed  the  consideration  of  that  application 
until  a  future  day."     Then  the  landlord,  in  his  I«tier, 
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goe«  OB  to  tell  the  tenant  that  he  reqairea  him  in  the 
iotenral  to  aattafy  his  agent  as  to  bis  legal  title.     And 
Im  n  not  content  with  doing  that,  bat  he  prescribes  a 
parttcalar  day,  namely,  the  Ist  Jane,  before  which 
the  obligation  to  satisfy  his  solicitor  as  to  the  tenant's 
legal  title  most  be  performed.     He  then  goes  on  to 
say  that  the  landlord  will  not  hold  the  tenant  acconnt- 
able  (or  the  payment  of  any  septouoial  or  other  fines 
than  those  aoyr  dnOi     Now,  the  argament  on  the 
part  of  the  appellant  is  this.    The  landlord  has  given 
a  eooditional  engagement  not  to  demand  any  farther 
septennial  fines.     Bat  that  engagement  is  subject  to 
the  proviso  that  the  tenant  shall  prove  his  title  be- 
Ibrethe  Ist  Jane,  a  condition  which  the  tenant  did 
not  peribrm.     And,  tharefore,  it  is  said  that  the  hod- 
locd  became  entitled  to  farther  septennial  fines.     The 
wliole  ailment  is,  I   apprehend,  foanded  on  this 
feUacy,  that  the  landlord  could  have  become  entitled 
to  a  septennial  fine  as  a  matter  of  coarse  if  the  tenant 
had  not  proved  his  title.     It  is  a  fallacy,  becaase  the 
moaeot  that  the  landlord  declined,  for  his  own  con- 
venience, to  entertain  the  tenant's  appltcntion  and 
«rgent  reqoest  to  renew,  all  impotation  of  neglect 
■pon  the  tenant  ceased,  and  conseqnently  all  right  to 
the  septennial  fine  ceased  on  the  part  of  the  landlord. 
And,  in  reality,  that  determines  the  whole  matter, 
for  the  first  two  lines  of  the  landlord's  letter,  post- 
poniag  a  compliance  with  the  tenant's  request  for  his 
own  convenience,  involved  this  necessary  consequence, 
that  the  landlord's  title  to  any  farther  septennial  fine 
ended;  and  the  landlord  had  no  right  to  make  his 
promise  at  a  release  from  a  further  septennial  fine,  to 
which  he  had  no  title,  a  reason  and  gronnd  for  im- 
poamg  upon  the  tenant  an  obligation  of  proving  his 
title  to  a  renewal  before  the  expiration  of  a  particular 
day.     Let  it  be  granted  that  there  was  an  obligation 
«pon  the  tenant  to  prove  his  title  to  daim  the  renewal 
aatenRMr  to  the  time  when  the  landlord  was  to  grant 
the  fenewal,  that  brings  as  to  the  subsequent  part  of 
the  ease  for  the  purpose  of  ascerteining  whether 
there  was  any  refusal,  or  any  wilful  defaolt,  or  gross 
oegltgence  on  the  part  of  the  tenant  in  not  making 
oat  that  title.     An  examination  into  the  subsequent 
circnmstances  shows  clearly  this,   that  the   tenant 
made  several  inefiectual   ^orts  in  order   that    he 
m^ht  obtain  the  means  of  producing  to  the  landlord's 
ageot  the  original  deeds  and  docaments  opon  which 
his  title  depended.    The   effect  |of  those  deeds  and 
docaments  had  been  already  stated,  and  that  state- 
ment in  reality  had  been  accepted  by  the  htndlord. 
Bat,  of  coorse,  the  Undlord  had  a  right  to  have  those 
Btatements  verified  by  the  production  of  the  originals; 
and  if  there  had  been  gross  neglect  or  wilful  default  on 
the  part  of  the  tenant  in  producing  those  original  doca 
oienta,  some  observation  might  have  been  made.     But, 
in  reality,  there  was  none.     We  find  that  on  the  land- 
lord's return  to  this  oonntry  in  tho  subreqnaut  year, 
namely,   in  the  spring  of  1845,  the  landlord  then  de- 
manded the  payment  of  the  fines  which  he  said,  werd 
tbed  due.     The  landlord,  therefore,  treated  the  teitant 
an  being  under  a  continaed  imputsdon  of  neglect  up 
to  that  period  of  time.    That  was  the  only  ground 
opon  which  he  claimed  a  septennial  fine,  as  having 
acemed  in  the  month  of  November,   1844.    He  de- 
maaded   the  fine  accordingly.     After  some  corres- 


pondence the  tenant  falls  back  upon  the  computation 
of  the  fine  that  ha<l  been  made  in  the  month  of  April 
1 844.  The  questiou,  therefore,  is  limited  to  the  sole 
point  of  consideration,  whether  the  application  of  the 
tenant  for  renewal,  which  was  postponed  for  his  own 
conveniauce  by  the  landlord,  is  or  is  not  a  circamstance 
which  disentitles  the  landlord  to  say,  "  Althoagh  I 
have  refused  to  comply  with  yonr  request  for  renewal, 
having  no  reason  for  that  refusal  save  my  own  conve- 
nience, yet  I  will  take  advantage  of  the  delay  pro- 
duced'bf  that  refusal  to  impose  upon  yon  the  obligation 
of  paying  ihe  farther  fine  which  I  know  will  ari^o 
during  that  additional  period  of  delay  which  is  occa- 
sioned by  my  residence  abroad.  Why,  it  is  perfectly 
plain  that  it  would  be  contrary  to  all  fair  dealing,  to 
all  reason  and  justice,  to  allow  the  landlord  to  take 
that  unfair  advantage  of  his  own  act.  If  he  refuses 
to  entertain  the  application  made  to  him  on  the  10th 
April  1844,  because  it  was  convenient  to  liim  so  to 
do,  he  shall  be  compelled  to  receive  that  application 
when  it  is  renewed  to  him  in  the  month  of  April  in 
tho  following  year  precisely  in  the  same  way  in  which 
he  would  have  had  to  receive  it  and  to  deal  with  it  if 
he  had  entertained  it  as  he  ought  to  have  done  in  the 
month  of  AfHril  J  844.  It  is  upon  that  principle  that 
I  think  the  decree  of  the  court  below  is  perfectly  right 
and  just,  and  that  we  ought  to  regard  the  parties  as 
standing  in  the  same  position  to  one  another  relatively 
in  which  they  6too3  on  the  lOth  April  1844.  And  [ 
think  that,  as  the  tenant  at  that  time  clearly  had  the 
means  of  proving  Lis  title,  and  was  beyond  doubt 
the  person  entitled  to  the  renewal,  and  as  he  had 
accnrately  calcuUted  the  amount  of  the  fines  due  from 
him,  and  was  no  doubt  prepared  to  pay  those  fines, 
your  Lordships  ought  to  consider  the  parties  In  tho 
month  of  April  1846  as  if  they  stiK>d  in  the  same  po- 
sition in  which  they  were  in  themonti of  April  1844, 
and  to  make  your  decree,  have  reference  to  that  stiite 
of  circumstances.  For  these  reasons  I  should  move 
your  Lordships  to  affirm  the  judgment  of  the  coart 
below,  and  to  dismiss  this  appeal  with  costji. 

Lord  Ghanwoktb. — My  Lords»  in  the  course  of 
the  argument  at  yonr  Lordship*s  bar,  it  was  contended 
by  the  learned  coans.4  for  the  appellant,  Sir  Hugh 
Cairns,  that  inasmuch  as  the  letter  of  the  1 0th  April 
1844  imposed  certain  terms  and  condition?,  and  as 
those  conditions  were  not  complied  with,  the  ca«e 
must  be  dealt  with  just  as  if  no  such  letter  had  been 
written.  I  am  quite  prepared  to  acoe|it  that  view  of 
this  case,  and  I  will  consider  what  ought  to  have  been 
the  judgment  of  the  court  below,  supposing  there  ha.i 
been  no  answer  at  all  to  the  letter  of  the  lOih  April 
1844,  In  my  opinion,  tho  tenant,  by  the  letter  of  the 
10th  April  put  himself  into  this  position,  that  suppo- 
sing Mr  Johnson  had  put  that  letter  into  the  fire  and 
had  returned  him  no  answer,  he  was  in  a  condition  to 
say  that,  upon  the  payment  of  the  fines,  as  they  had 
tlMu  been  calcalated,  he  was  entitled  to  a  renewal. 
The  tenant  had,  previously  to  wnting  that  Iptter, 
furnished  a  proper  draft  of  the  lease  and  he  waa  iu  a 
condition  to  show  th  it  ho  was  entitled  to  the  leuewal. 
He  had  had  the  fines  calculated  accurate^,  and  he 
sends  to  the  agent  of  the  landlord  a  letter  saying,  **  I 
call  npon  you  to  grant  me  a  renewal.*'  In  my  opinion 
he  was  theu  iu  a  couditiou  to  enforce  that  daim,  and 
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tio  delay  afterwftrda  on  the  part  of  the  landlord  conld 
in  any  way  prejudice  his  claim.  Upon  these  grounds, 
thus  very  shortly  stated,  I  entirely  concur  in  the 
motion  of  my  noble  and  learned  friend  on  the  wool* 
sacL 

Lord  Chelmsfori)^ — Uj  Lords,  I  am  of  the  same 
opinion  with  my  two  noble  and  learned  fiiends.    In 
considering  the  Irish  Tenantry  Act  there  are  two 
things  to  be  carefully  distinguished:  first  the  right  of 
the  tenant  to  relief  in  equity;  and  secondly,  the  loss 
of  the  right  by  his  refusal  or  neglect  to  comply  with 
the  landlord's  demand  of  the  fines.     As  to  the  first, 
if  there  is  nothing  but  mere  lapse  of  time  to  be  urged 
agiunst  the  tenant,  he  is  absolutely  entitled  to  his 
equitable  relief;  the  words  of  the  Act  being,  "  that 
courts  of  equity,   upon  an   adequate  compensation 
being  made,  shall  receive  such  tenants  or  their  assigns 
against  such  lapse  of  time,  if  no  circumstances  of 
fraud  be  proved  against  such  tenants  or  their  assigns." 
And,  as  Lord  Bedesdale  said  in  Lennox  v.  Trafford^ 
(2  Sch.  &  Lef.  688):  *'The  principles  stated  by  Lord 
Thurlow  are  clear  and  plain,  that  equity  will  relieve 
where  there  is  mere  lapse  of  time  unaccounted  for, 
without  misconduct  in  the  lessee,  or  where  the  lessee 
has  lost  his  right  by  fraud  of  the  lessor.     With  respect 
to  the  loss  of  the  right  by  the  neglect  or  refusal  of  the 
tenant  to  pay  the  fines  after  demand,  it  seemed  to  be 
assumed  during  part  of  the  argument  that  a  mere 
intimation  from  the  landlord  to  the  tenant  that  fines 
were  due,  and  that  they  must  be  paid  or  the  right  to 
renew  would  be  lost,  would  be  sufficient  to  produce  a 
forfeiture  of  the  right  of  renewal  if  the  fines  were  not 
afterwards  paid.   This,  I  think  is  not  correct.   In  order 
to  deprive  the  tenant  of  his  equity  it  appears  to  me 
that  there  should  be  a  formal  demand  made  of  the  fines 
though  it  b  not  necessary  to  specify  the  amount  which 
is  due;   and  this  was  the  opinion  of  Lord  Redes- 
dale,  for  in  the  case  of  Jackson  v.  Saunders^  upon  a 
bill  for  renewal  under  the  Act,  he  said:  *^on  the  1st 
March  1799»  the  lease  of  the  other  moiety  of  these  lands 
was  renewed. by  Mr.  Saunders,  and  Mr.  Jackson  was 
then  in  truth  called  on  to  I'enew  for  the  moiety  in 
question,  thoagh  no  formal  demand  was  made  on  him, 
nothing  that  would  operate  to  exclude  him  from  re- 
newal under  this  Act"     And  after  observing  that  an 
actual  though  not  a  formal  demand  had  been  made 
upon  Mr.  Jackson  near  eighteen  months  Vefore,  he 
'added:  '^Then  in  October  1800  a  demand  is  made 
which  I  take  to  be  a  sufficient  demand  under  the 
statute  it  being  a  demand  intended  to  exclude  Jackson 
from  renewal  in  case  of  non  compliance,  and  the  Act 
not  having  prescribed  any  particular  form  for  such 
demand."    Looking  then  first  to  the  acts  of  the 
tenant,  was  there  anything  to  deprive  him  of  his 
equitable  right  to  a  renewal  prior  to  the  time  when  he 
might  have  been  in  default  in  consequence  of  a  formal 
demand  of  payment  of  the  fines  having  been  made 
Bpon  him?    A  great  deal  of  time  was  occupied  in  a 
discussion  of  the  sufficiency  of  the  tender  made  by 
the  respondent,  on  the  1st  August  1845,  and  it  was 
contended  on  the  part  of  the  appellant,  that  the 
tendcY  was,  at  idl  events,  bad,  because  the  interest  on 
the  fines  accmbg  between  the  10th  April  1844  and 
the  "Ume  of  the  tender  was  not  included  in  the  amonnt 
tendered.    The  real  question,  however  on  this  part  of 


the  case  is,  what  was  the  snm  which  was  doe  for  fines 
and  interest  at  this  time,  not  in  order  to  determine  the 
validity  of  the  tender — because  if  no  tender  at  all 
had  been  made,  the  equity  of  the  tenant  would  have 
been  the  same — but  with  reference  to  the  formal  de- 
mand of  ih&  fines,  which  was  afterwards  made.    It 
appears  to  me  that  the  amount  actoally  doe  at  the  time 
upon  payment  of  which  the  tenant  would  have  been  en- 
titled to  his  renewal  was  the  sum  of  £47  lis.  ^d,, 
which  he  was  ready  and  willing  and  offered  to  paj. 
On  the  10th  April  1844  Mr.  Bastoble,  the  attorney  of 
the  respondent,  wrote  to  Mr.  Noble  Johnson,  the  at- 
torney for  the  appellant,  informing  him  that  be  was 
expecting  to  get  the  draft  renewal  settled  and  that  the 
renewal  fines  were  ready  to  be  paid.    This  was  followed 
by  the  letter  of  Mr.  Noble  Johnson  of  the  20th 
April  1644,  upon  whieh  so  mn;:h  observation  has 
been  made  on  both  sides.    Mr.  Johnson  writes:  "  I 
am  requested  by  Mr.  Aldworth  to  say  to  yoo  that  oa 
his  return   to  this  country  from  Germany  next  year 
he  will  execute  the  renewal  of  the  lease  of  Liscoogiil, 
provided  that  you  on  or  before  the   1st  Jane  next 
satisfy  me,  as  his  agent,  that  you  are  legally  entitled 
to  the  same  by  the  production  of  such  certified  or 
compared  documents  as  may   be  necessary,  or  the 
originals  thereof;  and  he  has  further  directed  me  to 
say  that  he  will  not  hold  you  accountable  for  the  pay- 
ment of  any  septennial  or  other  fines  than  those  now 
due  up  to  and  for  the  present  period,  the  amonnt  of 
which  appears  to  be  ascertained  by  an  account  that 
day  given  me  of  the  same."     The    condition  with 
respect  to  Mr.  Allen's  proving  his  title  to  the  renewal 
of  the  lease  on  or  before  the  Ist  June,  was  one  which 
the  appellant  had  no  right  to  impose.    If  he  wanted 
to  prevent  delay,  he  ought  to  have  made  a  fbrmal  de- 
mand of  the  fines,  and  then  the  tenant  must  have  com- 
pleted the  business  within  a  reasonable  time.    With 
respect  to  the  passage  of  this  letter  as  to  the  period  to 
which  Mr.  Allen  was  to  be  accountable  for  the  fines, 
I  do  not  consider  it  as  a  promise  either  conditional  or 
otherwise.     It  amounts,  in  my  opink>n,  merely  to  an 
assurance  that  the  delay  occasioned  by  the  appellant's 
absence  abroad  shonld  not  turn  to  the  prejadioe  of 
Mr.  Allen  so  as  to  render  him  accountable  for  any 
further   fines  than  those  which  were  then  dne.   If 
there  had  afterwards  been  any  improper  delay  on  the 
part  of  the  tenant,  he  might  notwithstand^g  this 
letter,  have  been  rendered  liable  to  pay  additional  sep- 
tennial fines  and  interest,  but  from  the  subeeqaent 
correspondence  it  appears  to  have  been  no  fault  of  his 
that  the  matter  was  not  concluded  upon  the  original 
footing.     So  far  as  I  can  perceive,  therefor^  the 
tenant  had  done  nothing  to  disentitle  him  to  a  renewal 
upon  the  terms  of  paying  the  fines  due  on  the  20th 
April  1844  down  to  the  18th  November  1845,  when 
the  notice  which,  I  think,  must  be  considered  to  be  a 
formal  demand  under  the  Act  was  served  upon  the 
tenant  and  his  attorney  by  the  attorney  for  the  appel* 
lank    This  notice  intimated  the  willingness  of  the 
appellant,  to  renew  the  lease  on  the  tenant  "showing 
his  title  thereto,  and  nominatmg  lives  in  pkoe  of  those 
who  had  died,  and  proving  the  dates  of  the  respective 
deaths  of  such  ceatuis  que  vie  as  had  died  (all  of 
which  the  landlord  had  a  right  to  require),  and  al^ 
npon  his  paying  up  the  fines^  septennial  fioes,  and 
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iaterest  dae  at  the  time  of  compliance  with  the  above 
terms,**  which  was  an  extension  of  the  demand 
beyond  the  fines  and  interest  payable  on  the  20th 
April  1844.  It  having  been  previously  understood 
that  the  claim  of  the  appellant  was  limited  to  the  fines 
doe  on  the  20th  April  1 844,  and  the  tenant  being 
always  ready  and  willing  to  take  the  renewal  on  these 
terms,  the  only  difference  between  the  parties  being, 
whether  the  tenant  was  liable  to  further  septennial 
fines  and  interest,  the  resistance  to  this  increased  de- 
mand, and  the  omission  to  tender  what  was -admitted 
by  the  tenant  to  be  due  for  fines  (it  being  clear,  as 
was  said  in  Grant  v.  Dwytr  that  the  money  won  Id 
not  have  been  accepted  if  offered)  cannot  be  regarded 
as  proof  sufficient  of  neglect  or  refusal  to  pay  the  fines 
within  the  intention  of  the  Act  The  tenant  might 
have  filed  his  cause  petition  immediately  the  appellant 
refused  to  renew  except  upon  the  terms  of  his  paying 
the  additional  septennial  fines  and  further  interest. 
And  a  notice  of  the  intention  to  institute  proceed- 
ings to  compel  a  renewal  was  given  by  the  tenant's 
attorney  on  the  26th  February  1846.  The  delays  in 
commencing  proceedings,  though  very  great,  cannot 
have  the  effect  of  depriving  the  tenant  of  his  right  to 
a  renewal,  and  the  decree  appealed  from  is  therefore 
correct  and  onght  to  be  affirmed. 

Decretal  order  affirmed  with  caete. 

AppiDant**  Kdicitor,  Baxter,  Rose^  iVoHlMH  M^d  Co. 
B«ipoiidantf  a  adiioitor,  E.^  iraWf%. 


Court  ot  Criminal  OppeaU 

Scportod  by  WiUiaa  Woodloek,  Ewt  BnrUtar-ftt-Law. 
[BiFQRI  MONAHAK,    O.J.,    PlOOT,    O.B.,     CHRISTIAN, 

O'BBinr,  Hates,  and  O^HAaAN,  J  J.,  and  Fitz- 

OERALD,  HdGUES,  AND  DeAST^  B.B.] 

The  Queen  v.  Thomas  Galvin,  scnr.,  Thomas  Gal- 
vim,  jUNiu,  AND  Michael  Farbell. — Mai/,  10; 
•Ttindy  1. 

Evidence  —  Deposition  —  Caption  —  Statement  of 
charge^  •Opportunity  of  croea-^aiamination^Sta- 
tuUl4,4rl6  Vict.  c.  93,  9.  14. 

Jn  a  trial  for  mandaughter  the  deposition  of  the 
deceased  was  offered  in  evidence  by  the  Crown. 
The  deposition  had  been  taken^  not  in  the  form  A  b. 
given  in  the  echedtUe  to  the  et.  \A  ^  15  Vict.  c.  93, 
but  in  the  form  A  a.  It  had  no  caption,  and  it 
appeared  that  no  etatement  of  any  particular  charge 
against  him  had  been  made  to  the  prisoner  pre- 
viously to  the  deposition  being  taken.  The  deposi- 
tion itself  however  shewed  that  the  prisoner  had 
stabbed  the  witness. 

Held— (Christian,  Hayes,  and  O'Hagan,  J.J.,  and 
Hughes,  B.,  dissenting)  that  the  deposition  was  not 
admissibte  in  evidence. 

Case  reserved  by  O'Brien,  J.    The  case  stated  for 
the  Court  was  as  follows : — 


In  this  case,  which  was  tried  before  noe,  at  the  last  assizes 
for  the  city  of  Limerick,  the  indictment  was  for  man- 
slaughter. The  first  count  charged  the  three  traver- 
sers with  having  killed  John  Ulckie.  The  second 
count  chnrged  Thomas  Galvin  Junior,  with  killing  him, 
and  charged  the  other  two  traversers  with  aiding  and 
abetting  therein.  On  the  trial  Thomas  Galvin,  senior, 
and  Michael  Farrell  were  acquitted,  and  Thomas  Gal- 
vin, junior,  was  convicted.  The  question  reserved  arose 
on  the  following  information,  which  was  offered  in 
evidence  at  the  trial  on  the  part  of  the  Crown  (viz.): — 

CiTT  OF  Limerick, — to  wit. 

The  Queen,  ^  The  information  of  John 


Hickie,  of  Gridiron  Lane, 
>  in  the  city  of  Limerick, 
fisherman. 


Thomas  Galvin,  senior, 
Thomas  Galvin,  junior, 
Michael  Farrell. 

Informant  being  duly  sworn,  on  his  oath,  sailh  as 
follows:—  That  on  Tuesday,  the  20th  day  of  Septem- 
ber, inst,  I  had  an  argument  with  Thomas  Galvin 
junr.,  at  the  race  course;  he  was  after  striking  James 
M'lnemey,  and  I  struck  him  with  a  stick.  I  returned 
to  Limerick,  and  at  about  seven  o'clock  en  the  same 
evening  when  I  saw  the  prisoners  Thomas  Ghdvln 
senior,  and  Michael  Farrell  in  contaet  with  James 
M'loemey,  I  went  between  them-  to  separate  them ;  I 
made  a  blow  at  the  prisoner,  Thomas  Galvin,  seiuor; 
I  don't  know  whether  I  hit  him  or  not;  the  prisoner 
Michael  Farrell  then  caught  me  and  held  me,  when 
the  prisoner  now  present,  Thomas  Galvin,  junior, 
stabbed  me  with  some  sharp  instrument  under  the 
arm,  then  in  the  belly  at  both  sides.  I  put  down  my 
hand  and  felt  the  blood  coming,  and  immediately  went 
to  the  hospital  Cross-examined  by  the  prisoner 
Michael  Farrell:— Yon  spoke  nothing  to  me  but 
caught  me  by  the  cravat;  you  said  to  me.  Let  go  of 
me,  for  I  respect  your  years;  I  let  go  of  yon ;  you  had 
one  hand  loose,  and  you  had  hold  of  me  with  the 
other.  Thomas  Galvin,  junior,  was  thereat  the  time 
I  had  a  hold  of  you.  Cross-examined  by  Thomas  Gal- 
vin, senr. — I  struck  yon  because  you  struck  M*Inerney. 
Further  examined  by  Michael  Farrell: — It  was  while 
yon  bad  a  bold  of  me  that  I  was  stabbed. 

Sworn  before  me  atfte  oity  of 
Limerick,  this  23rd  day  of 
September,  1864. 

J.  O'SHAUQHNESflT,  J.P. 

Informant  bonnd  in  the ' 
sum  of  Jg50  to  pro-  ^ 
secnte  when  called  on. 

his 

John  X  Hickie. 

mark. 

The  following  evidence  was  given  at  the  trial,  as  to 
said  information.  First  witness  for  the  Crown,  James 
O'SHAuaHNESST,  Esq:-— *'  I  am  a  justice  of  the  peace 
for  the  city  of  Limerick;  I  knew  John  Hickie,  (de- 
ceased); I  saw  him  on  the  evening  of23id  September 
last,  in  Barrington's  Hospital,  in  this  city,  in  bed,  in 
a  bad  state  of  health.  1  took  an  information  fi^m 
him  at  that  time.  I  saw  Hickie  put  his  mark  to  it; 
before  that  the  prisoners  Thomas  Galvin,  senior,  and 
Michael  Farrell  cross-examined  Hickey.  Thomas  Gal- 
vin, junior,  was  present;  I  cannot  state  that  the  three 
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prisonera  wen  preseot  the  whele  of  the  time."  (In- 
ibriDctieo  produced  to  witness).  *«  That  was  the  docu- 
ment that  was  signed  on  that  occasion  bj  Hickie  as  a 
narksmau  in  my  presence.  I  cannot  state  from  my 
reooHectioQ  whether  I  read  it  to  Hickie  or  not.'* 

Second  witness,  Edwabc  M.  Bbaucbaiip,  Esq **I  am 

«lerk  of  petty  sessieas."  {Information  produced.) 
**  I  was  present  when  that  was  taken,  Hickie  was 
then  in  bed.  The  information  was  written  out  by 
me.  Mr.  OShangbnessy,  J.P.,  head  constable  0'  Con- 
ner, the  three  prisoners,  and  some  others  were  present 
in  the  room  the  entire  time  that  I  was  writing  the  in- 
formation. I  had  gone  mto  the  room  with  Bfr. 
O'Shaaghoessy  and  the  three  prisoners  ap  to  the  bed 
where  Hi<±ie  was;  I  then  swore  Hickie  in  the  pre- 
aence  of  and  before  Mr.  O'Shaoghnessy,  that  the  evi- 
dence he  would  give,  before  the  magistrate,  in  the 
charge  he  had  against  the  prisoners,  should  be  the 
troth,  the  whole  truth,  and  uechiag  bat  the  truth, — 
but  £  did  not  mention  what  the  charge  was.  I  then 
asked  Hickie  certain  questions,  and  I  took  down  his 
answers  truly,  and  read  over  each  answer  to  him  after 
I  had  taken  it  down,  as  I  went  on.  I  did  that  with 
all  the  questions  that  I  put  and  the  answers-— and 
when  I  had  taken  down  the  whole  of  his  answers  to 
my  questions  I  read  the  whole  over  to  him  truly,  and 
I  told  the  three  prisoners  then  that  they  were  at 
liberty  to  cross-examine  him  and  ask  him  any  ques- 
tions they  liked.  All  the  answers  given  by  Hickie 
ani  what  I  took  down,  as  above-mentioned,  were  given 
by  him,  and  read  by  me  in  the  presence  and  hearing  of 
the  three  prisoners.  The  prisoners,  Michael  Farrell 
and  Thomas  Galvin,  senior,  then  cross-examined 
Hickie.  And  I  took  down  truly  the  answers  he  gave 
to  their  questions.  And  I  read  them  truly  for  Hickie 
in  the  presence  and  hearing  of  the  prisoners.  And 
when  those  answers  were  taken  down,  I  then  read 
over  truly  the  entire  iofonaation  agaiu  for  Hickie  in 
thj  presence  and  hearing  of  the  prisoners.  After  that 
was  done  I  put  the  paper  before  Hickie  and  gave  him 
a  pen.  He  held  the  pen,  with  which  I  put  bis  mark 
while  he  heM  it.  He  then  acknowledged  it  to  be  his 
mark,  and  I  then  handed  it  to  Mr.  O'Shaughnessy, 
who  signed  it  in  my  presence.  The  signature  of  his 
name  to  it  is  in  his  handwriting,  and  the  mark  is 
Hickie's  mark.  I  did  not  read  it  again  to  or  in  the 
hearing  of  the  prisoners  after  it  was  so  signed.  Mr. 
O'Shaughnessy  was  present  and  quite  near  me  the 
whole  time.  Hickie  died  the  following  morning  in 
my  presence.  It  was  not,  on  the  occasion  of  tsking 
down  the  information,  stated  at  any  time  in  the  pre- 
sence of  the  prisoners  or  any  of  them,  either  by  me  or 
by  any  other  person,  what  the  charge  against  the 
pi-isoners  was.  I  merely  swore  Hickie  as  above 
mentioned,  that  the  evidence  he  should  give  in  the 
charge  he  had  against  the  prisoners  should  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 
Nothing  was  said  by  Hickie  in  the  presence  of  the 
prisoners,  either  before  or  after  I  swore  him,  about 
bis  state  of  health".  Cross-examined  by  prisoner's 
counsel: — *'Whea  I  took  the  information  on  23rd  of 
September  I  knew  that  Mr.  £IIaid  the  attorney  was 
coucemed  for  the  prisoners.  I  did  not  communicate 
with  him  on  the  subject,  or  send  him  word  that  f  was 
going  to  take  the  information.      Hickie  was  very  ill 


at  the  time."     Mr.  Brereton,  Q.C.,  for  the  Crown, 
proposed  to  read  the  information  in  evidence.     Mr. 
O'Loghlen,  counsel  for  the  prisoners,  objected  that 
the  document  was  not  admissible  or  legal  evidence 
against  them,  and  relied  particularly  on  the  foUowiag 
objections:— I.  That  there  was  no  caption  to  it. 
(Regina  v.  Newton,  1  F.F.,  64l^Ro8coe,  p.  68.) 
2nd.  That  it  did  not  appear  that  Hiekie  was  sworn 
by  Mr.  O'Shaughnessy,  and  that  on  the  contrary  it 
appeared  he  was  not.      3rd.  That  the  document  did 
not  sUte  what  the  charge  against  the  prisoners  was, 
and  that  the  document  was  not  in  conformity  with 
the  Petty  Sessions  Act  of  1851,  14  &  15  Vic.  c.  93. 
4tb.  That  the  charge  against  the  prisoners  wu  not 
stated  in  the  caption  of  the  document,  and  was  not 
stated  to  Hickie  or  in  the  presence  of  any  of  the  pri- 
soners, either  at  the  time  of  Hickie  being  sworn,  or 
of  taking  the  information,  or  at  all  on  that  occasion. 
5th.  That  the  document  was  not  read  over  to  or  for 
the  prisoners  after  it  was  completed  by  the  mark  of 
Hickie  and   the  signature  of  Mr.    O'Sbangbuessj. 
Mr.  Brereton,  Q.C.,  lor  the  Grown,  cited  "the  Qoeeo 
V.  Langbridge"  (1  Den.  G.G.  448,  2  C.  &  K,  975, 
and  Archbold's  Oriminal  Practice,  p.  220).    And  be 
further  contended  that  the  document  was  admissible 
in  evidence  independent  of  the  statute.     I  stated  to 
Mr.  Brereton  that  if  I  admitted  the  document  in  evi- 
dence I  would  reserve  the  question  for  the  Court  of 
Griminal  AppeaL     He  stated  that  he  would  neverthe- 
less press  for  its  reception  in  evidence,  as  he  considered 
that  without  it  the  case  for  the  Grown  could  not  be 
sustained.      I  then  allowed  the  document  to  be  read 
in  evidence,  subject  to  the  objection  that  it  was  not 
legally  admissible    in   evidence,   and  reserving  the 
question  for  the  Court  of  Criminal  AppeaL     The 
document  was  accordingly  read.      Several  other  wit- 
nesses were  examined  for  the  Grown,  but  it  is  not 
necessary  for  the  purposes  of  thia  case  to  give  their 
evidence  in  deUiL     With  respect  to  Thomas  Gatvia, 
senior,  it  appeared  that  the  conflict  between  him  and 
M^Inerney  (which  is  stated  in  Hickie's  information), 
took  placo  some  time  previous  to  the  stabbing  of 
Hickie.      And  at  the  close  of  the  case  for  the  Orovn 
it  was  contended  that  there  was  not  sufficient  evidence 
to  go  to  the  jury  to  sustain  the  charge  against 
Thomas  Galvin,  senior.      I  was  of  that  opinion,  and 
the  Grown  Counsel  did  not  press  the  case  against 
him.     I  therefore  du«cted  the  jury  to  acquit  him, 
which  they  accordingly  did.     With  respect  to  Thomas 
Galvin,  junior,  the  evidence  of  some  of  the  Grown 
witnesses  corroborated  that  appearing  against  him  on 
the  information.      As  to  Farrell  it  was  questionable 
upon  the  enture  of  the  evidence  whether  he  held  Hickie 
at  the  time  of  the  stabbing  (as  would  appear  fivm  the 
information),  or  whether  he  in  any  way  abetted  or 
aided  in  the  stabbing.     Mr.  O^Loghleu  addressed  the 
jury  for  Thomas  Gidvin,  junior,  and  Farrell,  and  eiL- 
amined  seveiul  witnesses.      One  of  them  (head  oon- 
stable  O'Connor)  sUted  that  on  the  night  of  the 
stabbing  (20th  of  September  last)  he  sa^  Hickie  in 
Barriogton's  Hospital,  and  that  Hickie  (who  was  then 
collect^  and  able  to  answer  witness's  questions)  told 
witness  it  was  Thomas   Galvin,  senior  (father  of 
Thomas  Galvin,  junior),  who  stabbed  him,  and  that 
Thomas  Galvhi,  junior,  and  Miohael  FaireJl  were 
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sidiag  and  assisting.  This  coatrsdictioQ  between  the 
statement  of  Hickie  to  the  constable  and  that  in  his 
information,  was  relied  on  by  prisoner's  connsel  in  his 
address  to  the  jniy.  Other  witnesses  gave  Thomas 
Galvin,  jnnior,  and  Farreil,  a  very  go^  eharacter. 
The  Jniy  acquitted  Michael  Farreil,  and  found  Thomas 
Galvhit  jnnior,  gnilty  on  both  coants,  and  I  sea- 
tenoed  him  to  one  year  and  nine  months  imprisonment, 
from  the  time  of  his  committal,  with  bard  labour, 
Qoder  which  sentence  he  is  now  in  gaoL  I  therefore 
request  the  opinion  of  the  Court  whether  such  infor- 
mation was  legally  and  properly  admisuble  and  re- 
ceived in  evidence.  If  it  was  not  legally  and  properly 
admissible  and  received  in  evidence,  then  the  convic- 
don  of  Thomas  Galvin,  junior,  is  to  be  reversed. 

JAMES  O'BRIEN. 

Michael  ffLoghkn  for  the  prisoner. — ^The  Quesn 
T.  Newton  (I  F.  &  F.  641)  is  a  direct  authority  upon  | 
the  necessity  of  the  caption  which  is  absent  from  this 
deposition.     In  addition  to  this,  the  form  A  b.  in  the 
Schedule  to  stot.  13  d);  14  Vict.  c.  93,  s.  14,  shews 
that  it  is  necessary.     Tho  sectiou  directs  that  the 
depositions  shall  be  in  the  form  given  in  the  Schedule. 
The  Qtum  v.  Langbridge  (i  Den.  G.  G.  448)  will  be 
cited  on  the  other  side.    But  in  the  first  place  it  is 
not  dear  whether  that  is  a  decision  of  the  Gourt  of 
Criminal  Appeal  at  alL   Next,  the  English  Act  1 1  & 
12  Vict,  c  42,  analogous  to  sUt.   14  &  15  Vict.  c.  ^ 
9^  and  which  was  in  force  at  the  time  of  the  decision, 
was  not  referred  to.      In  the  next  place  there  was  a 
f^ption  to  the  deposition  in  that  case,  and  the  objec- 
tion was  merely  to  the  form  of  it.      Then,  also,  it 
appeared  that  there  the  prisoner  was  informed  of  the 
nature  of  the  charge  against  him,  and  had  a  full 
opportunity  of  cross-ezamiaatioo.    Here  it  cannot  be 
said  that  he  bad  that  opportunity.    The  real  princi- 
ple upon  which  these  depositions  are  ever  received  in 
evidence  is  that  the  prisoner,  st  the  time  when  he 
hears  the  statement  made  in  his  presence,  had  a  full 
opportunity  of  cross-examining  the  witness;  and  if  a 
prisoner  is  brought  in,  and  an  information  is  made  in 
hb  preseoie,  he  being  ignorant  of  the  charge  made 
against  him,  how  can  he  besaid  to  have  had  an  opportu- 
nity of  Cross-examination,  he  not  knowing  what  the 
charge  against  him  is.  Beg.  v.  Johnston  (2  Oar.  &  Kir. 
355)  will  becitedontheotherside,  but  thatcase  only  de- 
cides that  there  need  not  be  a  separate  caption  to  each 
deposition,  but  that  one  caption  to  the  whole  body  of 
depositions  is  sufficient.     Another  objection  hero  is, 
that  the  deposition  was  taken,  not  by  the  magistrate, 
but  by  the  clerk  of  Petty  Session3.^14  &  15  Vict.  o. 
93, s.  14,  par.  I. 

Brereton,  Q.G.,  and  De  Molegns,  Q.O.,  for  the 
Crown. — ^There  has  been  a  substantial  compliance 
with  the  Act  of  Parliament.  With  respect  to  the 
objeaion  last  made,  par.  3  of  section  5  of  the  st  14 
&  15  Vict.  c.  93,  shews  that  the  preparation  of  infor- 
mations, etc.,  under  the  direction  of  the  justices  is 
part  of  the  duty  of  the  clerk  of  Petty  Sessions.  It 
clearly  appears  that  the  prisoner  stood  charged  with 
an  offence  when  the  depositions  were  taken.  The 
very  word  **  stab  "  carries  with  it  a  criminal  charge. 
The  prisoner  was  perfectly  well  aware  of  what  the 
Charge  was  when  fho  time  for  cross  examluing  came. 


There  is  nothing  in  the  Act  of  Parliament  to  make  it 
necessary  that  the  charge  shoold  be  stated  to  the 
prisoner  before  the  witness  opens  his  lips.  It  is  not 
necessary  that  in  every  case  the  nature  of  the  case 
itself  should  in  the  first  instance,  and  as  a  preliminary 
to  the  evidence  of  the  witness,  be  stated  in  distinct 
terms  to  the  prisoner. — The  Qfteen  v»  A£uUen  (9  Goz* 
0.  C.  339);  The  King  v.  Smith  {2  StarL  Rep.  208). 
The  Queen  v.  Langbrtdge  (1  Den.  G.  G»408;  s.  cv 
2  Car.  &  Ker.  975)  is  a  direct  authority  that  a  cap- 
tion  is  not  necessary.  That  is  a  decision  of  the  Gourt 
of  Criminal  Appeal  The  Queen  v.  Newton^  cited  on 
the  other  side,  i»  the  decision  of  a  single  judge,  and 
the  previous  decision  in  The  Queen  v.  Langbridge  waa 
not  referred  to.  Taylor  on  Evidence,  par.  455,  shews 
that  the  opinion  of  the  profession  in  England  is,  that 
The  Queen  v.  Langbridge  contains  the  true  statement 
of  what  the  law  is. 

Michael  O^LoghUn  in  reply. — Reg.  v.  Michael 
Walsh  (3  Ir.  Jur.  N. S.  40;  s. c.  5  Gox.  0.  C.  1 15) 
is  an  important  case  upon  the  reception  of  depositions 
in  evidence;  it  also  contains  important  observations 
on  the  case  of  The  King  v.  Smith  (2  Stark.  Rep. 
210).  Reg.  v.  Beeston  (1  DearsL  0.  0.  405;  s.  a  6 
Gox.  C.  C.  425).  The  deposition,  on  the  face  of  it, 
does  not  shew  an  indictable  offence,  and  so  is  not  ad- 
missible under  the  statute.  To  make  stabbing  an 
offence  it  must  be  stated  to  be  done  with  an  intent. 
The  clerk  of  Petty  Sessions  is  clerk  to  the  jastices  in 
Petty  Sessions  assembled,  and  not  to  any  single  ma- 
gistrate. On  the  point  of  the  deposition  having  been 
taken  by  the  clerk,  and  not  by  the  justice,  see  Gaudle 
V.  Seymour  (1  Q.  B.  8S9).  As  to  the  necessity  of 
the  caption  stating  the  precise  charge  against  the 
prisoner,  see  Regina  v.  Clarke  (2  F.  &  F.  2). 

Cur.  €ub,  vulL 

June  1.— O^Hagan,  J ,  after  reading  the  evidence, 
in  the  case,  and  stating  the  offer  of  the  deposition  in 
evidence,  and  the  objections  made  by  the  prisoner*s 
counsel,  said  that  the  Court  was  now  to  dispose  of 
the  question  reserved.  The  points  relied  oft  in  argu- 
ment were  three.  First,  that  the  information  was  not 
taken  by  a  magistrate,  but  by  a  cleik.  Secondly, 
that  there  was  no  caption  to  the  infocmation»  Thirdly, 
that  no  charge  was  stated  to  the  prisoner.  lie 
thought  these  points  exhausted  the  case.  As  to  the 
first,  the  evidence  seemed  to  him  to  shew  that  there 
was  no  foundation  for  it.  The  Petty  Sessions  clerk 
swore  the  witness,  examined  him,  and  wrote  out  the 
evidence  in  presence  of  the  prisoner  and  of  the  ma- 
gistrate. The  magistrate  was  quite  near  the  clerk ; 
the  maxim  quijacit  per  aUum  facit  per  ae  applied, 
and  it  seemed  to  him  that  the  acts  of  the  clerk  were 
the  acts  of  the  magistrate.  This  was  not  the  case  of 
the  preparation  of  the  deposition  in  the  prisoner's 
absence,  and  reading  it  in  his  presence.  His  Lord* 
ship  thought  that  such  a  course  of  proceeding  would 
have  been  a  wrong  to  the  prisoner,  and  a  fraud  on 
the  law.  The  cross-examination  might  be  qualified 
by  the  examination.  The  prisoner  was  entitled  to 
see  the  demeanour  of  the  witness,  and  if  any  magis- 
terial practice  existed  which  deprived  him  of  that  ad- 
vantage, that  practice  was  wrong.  But  that  did  nut 
exbt  in  this  case.      The  second  and  third  points  of 
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objection  sboald  be  considdred  together.     Thej  arose  . 
on  the  first  clanse  of  the  14th  section  of  the  14  &  15  j 
Vict.  c.  93.  That  clanse  was  as  follows: — **  In  every  ; 
case  where  any  person  shall  appear  or  be  brought ' 
before  any  justice  or  justices  charged  w:th  any  indict- 
able crime  or  offence,  such  justice  or  justices,  before 
committing  such  person  for  trial,  or  admitting  him  to 
bail,  shall  in  the  presence  of  such  person,  who  shall 
be  at  liberty  to  put  questions  to  any  witness  produced 
against  him,  take  the  depositions  (A  b.)  on  oath  and  | 
in  writing,  of  tho8e  who  shall  know  the  facts  of  the  ! 
caae,  and  such  depositions  shall  be  read  over  to,  and 
signed  respectively  by  the  witnesses  who  shall  have 
been  so  examined,  and  shall  also  be  signed  by  the 
justice  or  one  of  the  justices  who  shall  take  the  same; 
and  if  upon  the  trial  of  the  person  so  accused  it  shall 
be  proved  by  the  oath  of  any  credible  witness,  that 
any  person  whose  deposition  shall  have  been  so  taken 
is  dead,  and  that  such  deposition  was  taken  in  the 
presence  or  hearing  of  the  person  accused,  and  that 
he  or  his  counsel  or  attorney  had  an  opportunity  of 
cross-examining  such  witness,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  on  the  trial  without 
further  proof  thereof,  unless  it  shall  be  proved  that 
the  same  was  not  signed  by  the  justice  purporting  to 
have  signed  the  same."     The  information  received  in 
evidence  had  not  the  caption,  as  it  was  improperly 
called,  contemplated  by  the  Schedule  A  b.,  and  it  did 
not  appear  that  any  formal  statement  of  the  charge 
against  him  was  made  to  the  prisoner.     For  the  pri- 
soner the  case  of  The  Queen  v.  Newton  was  relied 
upon,  and  for  the  Crown  The  Queen  v.  Langhridge, 
The  latter  case  was  prior  to  tbefoimer;  tbe  objection 
there  was  that  no  offence  was  shown  in  the  charge 
set  forth  in  the  caption  of  the  deposition  received  in 
evidence,  and  the  judgoient  of  the  Court  was  in  terms 
an  express  aathority  on  the  question  before  the  pre- 
sent Court.    The  Chief  Justice  stated  that  there  was 
no  authority  requiring  any  title,  or,  as  it  was  called, 
caption,  to  the  examination.      It  had  been  said  that 
this  authority  should  not  guide  the  Court — ^first,  be- 
cause it  was  said  that  the  question  was  not  argued, 
and  next  because  the  attention  of  the  judges  was  not 
called  to  the  stat.  11  &  12  Vict,  c  42,  s.  17,  which 
was  analogous  to  the  Irish  Act,  14  &  15  Vict.  c.  93, 
B.  14.    Both  observations  had  great  force,  but  on  the 
other  hand  it  was  said  that  the  Chief  Justice  delivered 
a  written  judgment,  and  that  it  was  difficult  to  suppose 
that  the  English  judges  who  decided  that  case  should 
have  been  ignorant  of  a  piece  of  legislation  which 
had  then  been  in  force  for  nine  months.     But  it  must 
be  taken  at  all  events  that  such  an  information  would 
have  been  proper.    The  Quebn  v.  Newton  was  a  de- 
cision the  other  way,  but  that  was  merely  the  decision 
of  one  judge,  Hill  J.    No  discussion  took  place,  and 
there  was  no  reference  to  the  decision  of  the  Court  of 
Criminal  Appeal  in  The  Queen  v.  Langhridge,     He 
did  not  therefore  think  the  Court  could  be  guided  by 
the  opinion  of  a  judge  given  under  such  circumstances. 
It  seemed  to  him  that  the  weight  of  authority  was  with 
the  Crown.      The  Queen  v.  Langhridge  appeared 
from  Taylor  on  Evidence,  par.  455,  to  express  the 
vi:w  of  the  question  adopted  by  the  profession  in 
England.     Assuming  that  the  question  was  still  open 
it  appeared  to  him  that  the  effect  of  the  statute  was 


this.  If  a  person  was  charged  with  an  indictable 
offence  a  justice  might  take  evidence  against  him. 
The  charge  might  be  made  in  a  warrant  or  a  summons 
to  appear  or  a  charge  sheet,  or  by  the  verbal  state- 
ment of  a  police  officer,  or  of  the  prosecutor  himself. 
If  the  charge  was  once  made,  the  right  to  take  the 
deposition  was  established.  The  magistrate,  as  hav- 
ing received  the  charge,  was  anthoriMd  to  take  the 
deposition  in  the  form  prescribed  by  the  Schedule  to 
the  Act.  The  Act  contained  a  Schedule  of  which  the 
Form  A  b.  was  the  one  material  In  the  present  case. 
That  Form  commenced  by  a  statement  that  it  was 
*'  the  deposition  of  X.  Y.  of  M.  N.  taken  in  the  pre- 
sence and  hearing  of  C.  D.,  who  stands  charged  that,'' 
and  then  provided  for  the  statement  of  the  witness. 
There  was  no  direction  that  the  recital  of  the  charge 
should  be  read  to  the  prisoner.  What  was  really 
material  to  the  accused  was  that  the  deposition  should 
be  taken  in  his  presence  and  hearing,  and  that  he 
should  have  an  opportunity  of  crossexamining  the 
witness.  Both  these  requisites  seemed  to  have  been 
complied  with  in  this  case.  It  was  for  the  judge  who 
tried  the  case  to  say  had  he  the  opportunity  of  cross- 
examination.  The  condition  of  the  admissibility  of 
the  evidence  seemed  to  have  been  a  (air  ability  of 
hearing  the  charge,  and  not  a  mero  formal  recital  of  it 
in  the  heading  of  the  deposition.  The  question  as  to 
the  statement  of  the  cause  of  complaint  to  the  prisoner 
was  material  as  introductory  to  the  consideration  of 
the  question  which  regarded  the  admissibility  of  the 
inf^^rmation.  He  saw  no  reason  for  holding  that  an 
imperfect  recital,  or  the  want  of  a  recital,  should 
make  it  inadmissible.  The  36th  section  of  the  Act 
enacted  that  the  several  forms  contained  in  the  Sche- 
dule should  be  sufficient,  but  it  also  enacted  that  oo 
departure  from  any  form  should  vitiate  or  make  void 
any  proceedings  if  the  form  used  was  otherwise  suffi- 
cient in  substance  and  effect.  In  his  view  of  the  sta- 
tute the  departure  and  omission  in  this  deposition 
from  the  form  given  in  the  Schednle  did  not  make  it 
void.  If  the  statute  had  been  intended  to  make  a 
recital  of  the  charge  necessaiy  in  the  deposition,  it 
would  have  positively  enacted  it.  He  therefore  thought 
that  the  deposition  was  admissible,  and  that  the  con- 
viction should  be  affirmed. 

Deast,  B.,  said  that  he  had  come  to  a  contra7 
conclusion.  His  Lordship  referred  to  the  facts  as  sUted 
in  the  case  reserved,  to  clause  1  of  at.  14  &  15  Vict. 
c  93,  s.  14,  to  the  Form  A  b.  in  the  Schedule  to 
the  Act,  and  said  that  the  question  was  whether  the 
deposition  taken  under  the  circumstances  in  the  case 
was  admissible.  The  stateme  Jt  shewed  that  no  cbai^ge 
was  read  to  the  accused.  He  was  of  opinion  that  t\i9 
objection  to  the  admissibility  of  the  deposition  was 
well-founded.  Looking  to  the  Act,  he  had  nodoobt 
that  the  Legislature  intended  that  the  deposition  of 
the  witness  should  contain  a  statement  of  the  charge, 
for  the  double  purpose  of  apprising  the  prisoner  of  tiie 
object  with  which  the  evidence  was  given,  and  ot 
apprising  the  Court  also  of  the  nature  of  the  charge 
made.  A  party  oould  not  cross-examine  in  many 
cases  if  he  did  not  know  the  charge  against  him.  It 
was  also  important  that  the  Court  should  be  informed 
by  the  contents  of  the  deposition  of  the  occasion  on 
which,  and  the  purpose  for  which  the  evidence  was 
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taken,  so  as  to  see  if  the  prisoner  had  the  fall  benefit 
of  an  opportunity  of  cross-examining.  It  was  plain 
that  the  Legislature  intended  that  the  statement  of 
the  witness  should  be  preceded  by  a  statement  of  the 
charge.  He  did  not  consider  that  The  Queen  v.  Lang- 
bridge  decided  the  point.  The  Queen  v.  Newton 
shewed  that  it  was  not  looked  upon  as  a  decision.  He 
was  of  (pinion  that  the  document  was  not  admissible 
!n  evidence.  He  was  of  opinion  that  the  deposition 
was  not  taken  in  conformity  with  the  provisions  of 
the  statute. 

Hughes,  B.,  said  that  he  was  of  opinion  that  the 
deposition  had  been  properly  admitted.  Before  the 
Court  eonld  allow  it  to  be  received,  it  must  be  satis- 
fied of  some  things — first,  that  the  person  who  had 
made  the  deposition  was  dead ;  and  secondly,  that  the 
deposition  was  taken  in  the  presence  and  hearing  of 
the  party  deceased ;  and  thirdly,  that  the  prisoner  had 
bad  an  opportunity  of  cross-examiuing  the  witness.  It 
should  also  appear  that  the  prisoner  stood  charged 
with  an  offence,  but  once  these  matters  appeared,  the 
14th  section  made  the  deposition  admissible,  unless  it 
was  proved  that  the  informatiou  was  not  signed  by 
the  justice  purporting  to  have  signed  the  same.  The 
only  value  that  could  be  attached  to  the  caption  was. 


9  G.  I,  c,  54.  This  provision  applied  to  cases  of 
misdemeanor  as  well  as  of  felony.  None  of  these 
Acts  contain  provisions  making  the  deposition  evidence 
in  case  of  the  death  or  absence  of  the  person  making 
it.  On  the  principle  of  the  common  law,  depositions 
taken  under  the  statutes  were  in  practice  admitted 
in  evidence  hi  the  event  of  the  death  of  the  witnesses, 
but  then  as  in  every  case  direct  proof  was  required  of 
the  death,  and  also  first,  that  the  depositions  had 
been  taken  on  oath;  secondly,  that  they  had  been 
taken  in  a  judicial  proceediug,  and  thirdly,  that  the 
psrson  charged  had  an  opportunity  of  cross-examining 
the  witnesses.  The  result  was  that  the  statute  law 
was  to  be  found  wholly  in  the  Act  of  14  &  15  Vict. 
c.  93.  By  the  first  clause  of  the  14th  section  of  that 
Act  the  deposition  was  to  be  made,  first,  on  oath ; 
secondly,  in  a  judicial  proceeding;  thirdly,  in  the 
presence  of  the  prisoner,  who  was  to  have  an  oppor- 
tunity of  cross-examination ;  and  in  the  event  of  death 
then  one  only  of  the  three  matters  need  be  proved. 
A  form,  however,  was  referred  to,  and  according  to  it 
the  deposition  purported  to  have  been  taken,  first,  on 
oath ;  secondly,  in  a  judicial  proceeding  In  presence  of 
the  person  charged;  thirdly,  it  purported  to  have  the 
signature  of  the  magistrate.     Having  regard  to  the 


that  it  showed  there  was  a  charge  in  existence.     It   state  of  the  law  at  the  time  the  Act  was  passed,  no 
was  not  required  that  a  formal  statement  of  the  charge  ,  form  could  be  good  which  did  not  purport  to  have 


aiionld  be  read  to  the  prisoner,  but  the  depositions  of 
those  who  knew  the  facts  of  the  case.  But  the  language  j 
of  the  statute  was  dificrent  when  it  came  to  provide  ' 
lor  the  statement  of  the  prisoner  himself.  In  that 
case,  the  Legislature  had  provided  in  terms  by  the 
ibrm  that  it  bad  supplied,  for  the  charge  being  actually 
read  to  the  prisoner — See  Form  Ac  It  seemed  to 
him  that  the  caption  was  no  part  of  the  deposition. 
When  the  Court  was  informed  by  proper  evidence 
t\iat  the  matters  required  by  the  14th  section  had 
been  taken  care  of,  he  was  of  opinion  that  the  dispo- 
sition was  properly  received  in  evidence. 

Fitzgerald,  B.,  said  that  the  only  question  was 
whether  the  deposition  was  properly  received  in  evi- 
dence.    It  purported  to  be  drawn  in  the  case  of  The 
Qusm  V.  Thomas  Oalvin,  senior,  Thomas  Galvin, 
junior,  and  Michael  Farrell,  to  be  sworn  before  and 
signed  by  J.  O'Shaugnessy,  J.  P.     His  Lordship  then 
read  the  evidence  as  stated  in  the  case  reserved,  and 
proceeded  to  say  that  it  seemed  the  fair  result  of  the 
evidence  that  the  three  prisoners  were  in  custody  at 
the  time  of  the  examination.      The  charge  was  not 
stated  to  them  on  that  occasion.    Hickie  died  next 
day,  and  he  presumed,  from  the  efiect  of  the  wounds 
which  had  been  inflicted  on  him.     From  the  fact  of 
the  names  of  the  three  prisoners  appearing  in  the  title, 
from  the  heading  of  the  paper,  and  the  form  of  oath 
administered  to  Hickie,  it  would  appear  that  some 
charge  was  made  by  Hickie  against  the  prisoners. 
The  question  on  the  whole  was  whetiier  the  paper  was 
allowed  rightly  to  go  to  the  jury  against  Thomas  Gal- 
vin  the  younger.     The  first  obligation  by  statute  in 
Ireland  on  magistrates  to  take  informations,  was  by 
the  10th  Charles  1,  sec.  2,  c.  18,  corresponding  to 
the  English  statutes  of  1  i&  2  Ph.  &  Mar.  c.  13,  and 
2  &  3  Ph.  &  Mar.  c  10.     Lord  Mansfield  seemed  to 
have  been  of  opinion  that  there  was  a  similar  obliga- 
tion upon  them  at  common  law.    Then  came  the  st. 


been  taken,  first,  on  oath;  secondly,  in  a  judicial  pro- 
ceeding; thirdly,  to  have  the  signature  of  the  justic^. 
He  cQiild  not  conjecture  any  more  reasonable  mode  of 
finding  the  requisites  of  a  statute  than  by  looking  to 
the  old  kw.  His  Lordship  then  referred  to  2Vie 
Queen  v.  Newton,  which  he  did  not  think  reconcile- 
able  with  The  Queen  v.  Langbridge.  As  in  the  pre- 
sent case  there  was  not  any  ground  for  saying  that 
a  charge  was  antecedently  made  and  stated  to  the 
prisoner,  he  was  unwilling,  without  necessity,  to  decide 
that  extrinsic  proof  of  that  was  not  admissible.  One 
matter  essential  was  not  observed ;  that  was  that  the 
accused  had  not  an  opportunity  of  cross-examination. 
His  Lordship  thought  he  ought  to  be  apprised  of  the 
charge  against  him  otherwise  than  by  the  statement 
of  facts  made  in  his  presence  by  the  witness.  If  that 
state  of  &cts  was  to  be  considered  as  a  charge  on 
oath,  it  ought  to  be  read  over  to  him  before  he  could 
be  called  on  to  cross-examine.  He  was  to  be  ap* 
prised  of  the  charge  in  order  that  he  might  attend  to 
the  witness.  In  this  case  he  was  not  so  apprised. 
His  Lordship  did  not  wish  my  decision  to  rest  on  any 
other  ground  than  that,  and  was  of  opinion  that  the 
evidence  was  not  admissible. 

Hafss,  J.,  was  of  opinion  that  the  evidence  was 
properly  received. 

O'Bbien,  J.,  said  that  on  consideration  he  was  of 
opinion  that  the  depositi9n  was  not  properly  received. 
He  referred  to  sec  14  of  the  statute,  14  &  15  Vict.,  c. 
93,  and  said  that  it  had  been  contended  that  parol 
evidence  was  properly  admissible  to  shew  that  the 
substantial  requisites  of  the  statute  were  in  fact  com- 
plied with:  it  was  proved  however,  in  this  case  that 
the  ofience  charged  against  the  prisoner  was  not  stated 
to  him,  or  in  his  presence,  and  he  thought  that  with- 
out a  statement  of  the  charge  being  made  before  the 
examination  the  prisoner  could  not  be  said  to  have 
had  an  opportunity  of  cross-examination.     The  other 
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groaDtl  relied  apon  was  that  it  was  essential  under 
the  Act  that  the  deposition  should  shew  what  the 
charge  was.     Now,  one  would  say  from  looking  at 
the  St  itute  itself,  considering  the  state  of  the  law  at 
that  time,  the  particular  directions  ^ven  by  the  sta 
lute,  the  care  that  the  Legislature  had  taken  in  giv- 
ing the  forms  to  be  used  by  the  magistrates,  that  it 
was  their  intention  that  much  care  and  caution  shoold 
be  adopted  before  evidence  of  this  sort  should  be  ad- 
mitted.    The  form  in  Schednle  A  b.  stated  that  the 
deposition  was  taken  in  the  presence  and  bearing  of 
C.  D.  who  stood  charged,  <&c.     It  was  said  that  that 
direction  is  not  given  in  the  section  of  the  Act  itself; 
A  similar  observation  would  apply  to  the  very  next 
p  iragraph  of  the  section,  and  the  form  to  which  it 
applied;  when  the  accused  was  called  on  to  make  h's 
statement  the  form  A  c.   in  the  Schedule  assumed 
that  he  was  told  what  the  charge  was,  and  his  Lord- 
ship thought  it  would  be  difficult  to  say  that  the 
Legislature  did  not  contemplate  that  the  prisoner 
should  be  apprised  of  the  nature  of  the  charge,  and  the 
second  paragraph  did  not  require  that  the  witness 
should  be  present  when  their  depositions  were  read 
over.    That  being  so  on  the  Act  iiself,  the  authorities 
were  very  few.     The  Que«»  v.  Newton  was  a  decision 
of  two  judges.     As  to  Langhridge^a  caae^  the  facts  of 
the  case  and  the  observatioiis  of  Wilde,  0.  J.,  shewed 
that  the  case  did  not  apply  here,  and  that  the  prisoner 
was    in    point    of   fact    appprised    of  the    nature 
of   the    charge    against    him.     There,    too,    there 
was  a  caption,  which  only  omitted  to  use  the  wprd 
'*  unlawfully."    The  objection  there  was  not  one  of 
substance.     If  it  were  unnecessary  that  there  should 
be  any  caption,  and  that  the  prisoner  should  be  ap 
'  prised,  before  the  examiuation,  of  the  charge  against 
him,  what  should  they  have  to  say  to  a  case  in  which 
it  had  been  objected  that  depositions  were  inadmissi- 
ble because  they  stated  a  charge  differont  from  that 
on  which  the  prisoner  was  tried.  Taylor  on  Evidence, 
par.  455,  had  been  referred  to,  to  show  the  opinion  of 
the  profession  as  concurring  in  the  view  expressed  in 
The  Queen  v.  Langbridge,  but  in  a  note  upon  the 
subject  Mr.  Taylor  said,  ''  See,  however.  The  Queen 
V.  Newton^^^  and  he  only  referred  to  The  Queen  v. 
Langhridge  to  show  that  no  objection  can  be  sus- 
tained on  the  ground  that  the  title  did  not   state 
with  sufficient  p;'ecision  the  chargo  against  the  ac- 
cused.    On  these  grounds  his  Lordship  had  come  to 
the  conclusion  that  the  deposition  was  not  properly 
receivable  in  evidence. 

Christian,  J.,  regretted  that  he  was  about  to  dis 
turb  again  the  balance  which  had  already  been  so  of  en 
disturbed  and  again  restored  in  this  case.  The  depo- 
sition had  been  objected  to  in  this  case,  first,  upon 
the  ground  of  the  necessity  of  a  caption ;  secondly, 
because  the  accused  did  not  hear .  the  nature  of  the 
case  stated  till  he  heard  it  from  the  lips  of  the  ac- 
cuser. He  thought  these  two  questions  should  be 
kept  distinct,  though  they  both  depended  uu  the  1 4th 
section  of  the  statute,  with  such  illustration  as  was  thrown 
upon  it  by  the  form  A  b.  The  document  in  question 
was  drawn  up  as  a  deposition  under  the  14th  section, 
but  it  was  called  an  information;  but  is  was  clear  that 
if  it  was  not  a  deoosition  under  section  1 4  of  the  Act 
it  was  of  no  value.     In  order  to  make  it  admissible  in 


evidence  under  the  14th  section,  evety thing  that  watf 
required  by  that  section  must  be  proved  to  have  been 
done.     If  we  found  that  sudi  was  the  case,  we  bad  tto 
right  to  call  for  a  fhrther  requirement,  even  if  wa 
were  satisfied  that  that  further  requirement  woold 
have  the  effect  of  Improving  our  law.    What  were  the 
requirements  of  the  section  itself  apart  from  the  form 7 
He  was  of  opinion  that  the  first  sentence  of  this  firft 
clause  did  not  touch  the  matter  of  the  deposition  at 
all;  that  is,  not  the  contents  of  the  deposition.    It 
touched  matter  preliminary  to  It.     It  was  the  fnst^l^ 
tion  to  the  magistrate  as  to  the  occasion  on  which  bs 
was  at  liberty  to  proceed  to  take  evidence.    When 
the  preliminary  of  jurisdiction  was  founded,  then  came 
the  business  of  taking  the  deposition.    The  clause 
pointed  ont  what  thtt  magistrate  was  to  do.     ^  Such 
justice  or  justices,  before  committing  such  person  for 
tnal,  or  admitting  him  to  bail,  shall  in  the  presence  of 
such  person,  who  shall  be  at  liberty  to  put  questbiu 
to  any  witness  produced  against  him,  take  the  depo- 
sitions (A  b.)  on  oath  and  in  writing  of  those  who 
a'lall  koow  the  facts  of  the  case,  and  such  depositioos 
shall  be  read  over  to,  and  signed  respectively  by  the 
witnesses  who  shall  have  been  so  examined,  and  shall 
also  be  signed  by  the  justice  or  one  of  the  justices 
who  shall  take  the  same.''    He  thought  there  were 
eight  distinct  requirements  to  be  complied  with  in  the 
taking  of  a  deposition — ^first,  the  deposition  must  Im 
taken  by  a  justice  before  committing  the  prisoner  or 
admitting  him  to  bail ;  secondly,  it  must  be  taken  is 
the  presi  n^e  of  the  accused ;  thirdly,  the  accused  must 
be  at  liberty  to  put  questions  to  the  witness;  fonrtbl;-, 
the  deposition  must  be  on  oath ;  fifthly,  it  most  be 
put  into  writing;  sixthly,  it  must  be  read  over  to  the 
witness;  seventhly,  it  must  be  signed  by  the  witness;   . 
eighthly,  it  must  be  signed  by  the  justice.  ButthoDgb 
the  statute  required  that  in  fact  all  these  things  should 
accompany    the   taking  of   the   deposition,  it  did 
not    require    them    to    appear   on    the   deposition, 
or  from  the  matter  of  any  statement  by  the  jus- 
tice to  the  prisoner.     Some  of  them  must,  in  their 
nature,  appear  on  the  face  of  the  depoution,  but 
but  that  was  not  the  case  with  others.    It  woold  be 
very  important  to  bear  that  In  mind  when  we  foood 
the  language  attributed  to  Hill,  J.,  In  the  case  in  1st 
Foster  and  Finlayson.     Half  of  the  requirements  were 
in  their  nature  matter  of  extrinsic  evidence,  and  coold 
all  be  proved  by  parol  evidence,  but  for  the  seqoel  of 
the  clause  that  on  proof  of  two  of  them  it  would  be 
presumed  that  all  the  others  had  been  complied  with. 
He  did  not  think  that  there  was  full  proof,  bat  be 
thought  it  was  prima  facie  proof.     If  the  witness  was 
in  a  position  to  prove  that  he  was  not  present,  be  had 
not  an  opportunity  of  cross-examination.    Weil,  it 
so  happened  that  every  one  of  the  eight  reqainm^j^ 
which  he  had  mentioned  had  been  compli^  with  in 
this  case.    The  parol  evidence  shewed  that.    With 
respect  to  the  caption,  the  proper  meaning  of  the  word 
was  the  taking  of  the  deposition  by  the  aagistraie. 
The  words  of  the  Act  were,  "shall  take  the  deposi- 
tions," but  by  a  'very  common  figure  of  speech,  the 
Jottnula^  which  was  the  evidence  of  the  act  of  caption, 
had  come  to  be  called  the  caption.     The  signature  of 
the  magistrate  was  what  evidenced  the  act  of  caption. 
Caption  and  all  the  other  requirements  did  plaint; 
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tdootnpimy  tbo  deposition.    Bat  it  was  said  that  by 
refersDce  to  the  form  We  woald  see  that  there   ras 
somelbing  which  did  Hot  appear  Id  this  case.    That 
waa  so,  bot  it  was  an  abase  of  speech  to  call  that 
something  a  caption.    What  waa  called  the  caption 
was  nothing  bat  the  title  or  heading  of  the  document. 
Did  the  absence  of  that  ▼itiate  the  deposition?     The 
proper  force  of  these  forms  was  stated  in  the  statnte. 
Hie  d6tb  section  of  the  Act  said  that  *'  in  all  pro- 
ceedings under  this  Act,  the  several  forms  in  the 
Schednle  to  this  Act  contained,  or  forms  to  the  like 
effect,  shall  be  deemed  good,  valid,  and  safficient  in 
law."    The  corresponding  section  of  the  English  Act 
flopped  there,  and  all  the  rest  tliat  was  contained  in 
this  section  was  wanting  in  the  English  Act.     Look- 
ing outside  the  form  to  the  statote  itself  we  woald 
come  to  the  condasion  that  that  heading  was  one  of 
the  things  dispensed  with  by  the  36th  section.     He 
did  not  think  we  were  to  go  back  either  to  the  com- 
laon  law,  or  to  the  earlier  statutes.    We  were  to  look 
to  the  Act  itself.      Ihe  authority  of  The  Queen  r. 
Lan^l^ridge  was  cited  on  the  part  of  the  Crown. 
Some  observations  were  made  on  that  case.     It  was 
saggested  that  it  was  not  argned.     That  would  apply 
to  half  the  decisions  of  the  Court  of  Criminal  Appeal 
in  England.      The  English  Act  was  passed  on  the 
Hthof  Angnst,  1848.    This  case  was  decided  on 
the  23rd  'une,  1849*     A  circuit  had  intervened  since 
the  Aa  came  into  force,  and  it  could  not  be  supposed 
that  the  judges  were  ignorant  of  an  Act  of  Parliament 
like  this.    This  report  in  2nd  Carrington  &  Kirwan, 
975,  gave  ns  the  title  of  the  deposition.    Compare  it 
with  the  caption  in  form  M.  of  the  Act  of  Parliament. 
It  was  taken  as  a  deposition  under  the  English  Act. 
Under  those  circumstances  it  appeared  to  be  impossi- 
ble to  treat  the  case  otherwise  than  as  a  solemn  deci 
Bton  of  the  Conrt  of  Criminal  Appeal  on  the  point 
whether  the  heading  in  the  Act  most  be  given.  Wilde, 
C.  J.,  in  delivering  judgment,  had  said,  *'Tbe  ob- 
jeetiAo  is,  not  that  the  evidence,  as  set  forth  in  the 
examination  did  not  sufficiently  appear  to  relate  to 
the  charge  npon  which  the  prisoner  was  being  tried, 
so  aa  to  warn  and  apprise  her  of  the  matter  to  which 
her  cross-examination  should  be  directed,  but  only 
thftt  the  title  of  the  examination  did  not  with  suffi- 
cimt  distinctness  state  the  charge  against  her.     The 
title  of  the  deposition  states  the  occasion  of  its  being 
uken,  and  the  matters  to  which  it  refers,  and  there  is 
DO  anthority  requiring  any  title,  or,  as  it  is  called, 
caption,  to  the  examination ;  and  it  is  sufficient  if  it 
be  described  as  the  examination  of  the  witness,  and 
that  the  evidence  referred  to  the  charge  upon  which 
the  prisoner  may  be  npon  his  trial."     He  took  that  to 
be  a  clear  authority  on  the  first  objection.   But  it  was 
said  that  this  case  of  Ike  Queen  v.  Langhridge  was 
at  variance  with  The  Queen  v.  Sewton.     it  appeared 
to  him  on  reading  this  latter  case,  that  the  real  ob- 
jection to  the  document  in  it  was  that  it  was  not 
signed  by  a  magistrate  at  alL      The  statement  of  the 
case  showed  that  the  real  caption,  the  signature  of 
the  magistrate,  was  wanting  in  that  case.   The  report 
contained  an  observation  by  Uill,  J.,  that  **  the  sta 
tute  11  &  12  Vict.  c.  42,  s.   17,  anthorises  taking 
deposftiotis  in  a  particular  way.  and  unless  it  appears 
upon  the  caption  that  the  prisoners  are  charged  with 


an  indictable  offbnce,  fon  cUnnot  eke  that  out  by  parol 
evidence."  He  had  pointed  out  the  section  of  th« 
English  Act  0orre8tK)ndirrg  with  the  36(b  section  of 
ours,  and  he  thought  it  wonld  be  unjust  to  Hill,  J.,  to 
say  that  he  was  responsible  for  everything  he  waa 
made  to  say  in  a  report  which  he  did  not  see.  He 
thought  the  only  true  caption  was  found  In  this  case, 
and  the  want  of  a  heading  was  dispensed  with  by  s. 
36.  The  other  objection  had  more  substance;  it  was 
that  the  prisoner  did  not  hear  the  charge  against  him 
till  he  heard  It  from  the  lips  of  the  witness.  If  this 
meant  anything,  it  meant  that  ihe  Judge  was  to  state 
in  his  own  language  to  the  prisoner  the  charge  against 
him,  and  that  co  matter  how  clear  it  might  be,  as  in 
this  case,  that  be  did  know  from  the  mouth  of  the 
accuser  the  charge  against  him,  yet  from  the  want  of 
compliance  with  this  rigid  formula  the  deposition  la 
bad.  Of  course  the  jndges  Were  all  agreed  that  the 
essence  of  the  deposition  was  the  presence  of  the  ac- 
cused, and  the  opportunity  of  cross-examination.  The 
question  was,  what  were  the  methods  for  attaining 
this.  What  was  it  that  the  Act  of  Parliament  re- 
quired. The  requirements  were  comprised  in  two 
sentences — first,  that  the  party  should  be  at  liberty  to 
cross-examine;  secondly,  that  he  shoold  have  an  op- 
portunity of  doing  80.  It  must  be  conceded  that  if  he 
did  not  know  the  nature  of  the  charge  against  him  at 
the  time  of  the  cross-examination,  he  had  not  an  op- 
portunity of  doing  it.  On  the  other  hand.  If  he  knew 
it,  he  had  so  far  the  opportunity.  What  was  the 
time  for  cross-examining?  Not  till  the  direct  exami- 
nation was  closed.  If  when  it  was  closed  he  had  be- 
fore him  in  the  plain  language  of  his  accuser  the 
nature  of  the  charge  which  was  made  against  him,  he 
had  all  the  knowledge  necessary  to  enable  him  to  cross- 
examine.  There  was  nothing  in  the  Act  requiring 
the  justice  to  state  the  nature  of  the  charge  at  all.  It 
might  be  said  that  it  would  be  more  regular  that  the 
justice  should  state  it.  All  he  could  scy  was,  that 
the  statute  did  not  require  that ;  provided  that  the 
party  had  the  knowledge  of  the  nature  of  the  charge 
against  him,  the  statute  made  no  difference  between 
his  getting  the  knowledge  from  the  month  of  the 
witness  or  the  mouth  of  the  justice.  This  construo- 
tion  was  very  strongly  aided  by  the  second  clause  of 
the  14th  section,  which  was  in  these  words — *'  When- 
ever the  examination  of  the  witnesses  on  the  part  of 
the  prosecution  shall  have  been  completed,  the  justice 
or  one  of  the  justices  present,  shall  (without  requiring 
the  attendance  of  the  witnesses)  read  or  cause  to  be 
read  to  the  person  accused  the  several  depositions,  and 
then  take  down  in  writing  the  statement  (A  c.)  of 
such  person  (having  first  cautioned  him  that  he  is  not 
obliged  to  say  anything  unless  he  desires  to  do  so^ 
but  that  whatever  he  does  say  will  be  taken  don  n  in 
writing,  and  may  be  given  in  evidence  against  him  on 
his  trial);  and  whatever  statement  the  said  person 
shall  then  make  in  answer  to  the  charge  shall,  when 
taken  down  in  writing,  be  read  over  to  him,  and  shall 
bo  signed  by  the  said  justice  or  one  of  the  justices 
present,  and  shall  be  transmitted  to  the  clerk  of  the 
crown  or  peace,  as  the  case  may  be,  along  with  the 
depositions,  and  afterwards,  upon  the  triaJ,  may,  if 
necessary,  and  if  so  signed,  be  given  in  evidence 
against  the  person  accused,  without  further  proof  there- 
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of,  nnleas  it  shall  be  proved  thai  it  was  not  signed 
by  the  jastice  parportlng  to  sign  the  same."  ThL  lie 
read  as  shewing  that  in  the  contemplation  of  the 
Legislature  the  charge  was  the  depositions,  and  that 
on  the  first  occasion  on  which  the  justice  was  called 
on  to  pat  the  charge  to  the  accasod,  the  method  pre- 
scribed was  by  reading  the  depositions.  Reading  to 
him  the  depositions  was  the  charge.  It  appeared  to 
me  that  taking  the  two  cUnses  together,  the  matter 
that  the  Legislature  contemplated  was  this:  the  jus- 
tice was  first  to  satisfy  himself  that  the  party  was 
before  him  charged  with  an  indictable  offence.  Then 
as  jurisdiction  to  tike  evidence  was  founded,  he  shonld 
go  on  to  take  evidence.  These  two  were  all  the  re- 
quirements pointed  out  by  the  first  part  of  the  section. 
He  was  then  to  proceed  to  the  second  part  of  faia 
duty,  that  of  interrogating  the  prisoner,  which  he  was 
to  do  by  reading  to  him  the  depositions  of  the  wit- 
nesses, and  asking  him  whether  he  had  anything  to 
say  to  that  charge,  and  quite  in  conformity  with  that 
was  the  language  of  Wilde,  C.  J.,  in  The  Queen  v. 
Langbridge^  as  it  showed  clearly  that  his  view  was 
what  he  (Christian  J.)  had  been  endeavouring  to  ex- 
press, that  whether  the  prisoner  was  to  learn  the 
charge  for  the  purpose  of  crotf -examination,  or  for 
his  own  examination,  it  was  from  the  language  of  the  wit- 
ness, and  not  from  that  of  the  justice,  that  he  was  to 
learn  it.  Wilde,  C.  J.,  referred  merely  as  an  addi- 
tional circnmstance  to  the  fact  that  the  prisoner  had 
beeen  informed  of  the  charge  against  her  by  the  com- 
mtting  justice.  For  these  reasons  his  Lordship 
thought  that  the  deposition  ought  to  have  been  re- 
ceived, and  that  the  conviction  should  be  affirmed. 

PiQOT,  G.  B.,  said  he  supposed  he  ought  to  rejoice 
that  be  was  about  to  restore  the  balance  whicb^  m 
Christian,  J.,  had  said,  had  been  so  often  disturbed  in 
tills  case.     In  bis  opinion  this  deposition  ought  not  to 
be  received.    He  concurred  not  only  in  the  opinion  of 
•  Fitzgerald,  B.,  but  also  in  the  proposition  to  which  he 
incline  1,  but  he  was  also  of  opinion  that  not  only  was  it 
essential  that  the  prisoner  should  be  apprised  by  some- 
thingextrinsic  to  the  evidence  of  the  charge  against  him, 
but  also  that  the  fact  of  such  a  charge  having  been  made 
independently  of  the  evidence  should  appear  on  the  face 
of  the  deposition.      With  respect  to  the  expression 
which  had  been  used  throughout  the  argument,  and 
which,  he  thought,  was  a  loose  expression — be  meant 
the  term  **  caption," — he  rather  believed  that  the  ex- 
pression arose  from  the  use  of  the  phrase  as  applied 
to  the  commencement  of  ipdictments  at  Quarter  Ses- 
sions; the  object  was  to  show  the  existence  of  juris- 
diction to  do  the  acts,  and  he  should  use  the  expres- 
sion in  that  loose  popular  sense,  and  treat  it  simply 
as  that  part  of  the  deposition  which  shewed  what  was 
nsked  with  reference  to  the  individual  against  whom 
the  deposition  was  sought  to  be  read,  and  whish  gave 
jurisdiction  to  the  magistrate.      In  any  view  that 
might  be  taken  of  the  case,  this  was  plain,  that  unless 
a  person  was  charged  with  a  criminal  offence,  a  jus- 
tice of  the  peace  had  no  jurisdiction  to  receive  evi- 
dence on  oath  against  him.     But  without  going  into 
the  former  history  of  the  law,  he  shonld  just  for  a 
very  few  moments  advert  to  what  he  thought  useful 
to  this  question,  to  the  words  by  which  the  Legisiar 
ture  seemed  to  him,  not  in  one  cUuse  only,  or  one 


form,  but  in  several  portions  of  the  Act  of  Parliament, 
to  indicate  their  intention  with  respect  to  the  ve^ 
subject  now  before  the  Court.    It  Imd  been  duriog  a 
portion  of  the  discussion  suggested  that  great  diffi- 
culty would  exist  in  complying  with  a  requirement 
that  the  magistrate  should  state  in  terms  the  charge 
on  which  the  party  was  brooght  before  him,  and  that 
might  be  extracted  from  the  evidence*     He  thought 
that  the  Legislature  had  acted  as  if  such  an  appre- 
hension was  groundless,  and  ought  not  to  prevail.  In 
several  parts  of  the  statute  the  Legislature  contempla- 
ted the  absolute  necessity  of  indicating  what  the  charge 
was  against  the  prisoner,  and  indicated  in  predsely  tbe 
same  terms  as  where  it  was  said  to  be  impossible  to 
execute  what  the  Legislature  directed.    He  turned  to 
the  sections  13,  par.  6,  and  16,  par.  1,  providing  for 
witnesses  and  parties  charged  with  indictable  offences 
respectively  being  bound  by  recognizance  to  appear  at 
the  trial,  and  on  referring  to  tbe  form  of  recognizance 
C.  given  in  the  Schedule  to  the  Act,  he  found  that  in 
the  recognizance  the  cause  of  complaint  was  to  be 
stated,  and  that,  in  the  case  of  prosecutors  and  wit- 
nesses, the  obligation  was  to  attend  the  Court,  aod 
there  *'  to  prefer  (or  prosecute,  or  give  evidence  npoo) 
a  bill  of  indictment  against  the  said  CD. /or  tlietaid 
offence^^  and  that  in  the  case  of  the  party  char|ed  the 
obUgation  was  to  surrender  himself,  *'  aoid  pcad  to 
any  indictment  found  against  him  Jor  said  offence, 
and  take  his  trinl  for  the  same.*'      So  in  respect  to 
the  examination  of  the  party  accused,  the  form  (A  c.) 
given  in  that  case  indicated  in  the  same  manner  that 
the  document  which  the  magistrate  was  to  sign  as  the 
statement  of  the  accused  was  to  be  preceded  bj  a 
statement  of  the  charge.     But  there  was  another  pari 
of  the  statute  which  furnished  a  conclusive  answer,  for 
in  the  1  Ith  section  it  was  enacted  that  *'  m  all  cases 
of  indictable  crimes  and  offences  (where  an  informa- 
tion that  any  person  has  committed  the  same  shall 
have  been  taken  in  writing  and  on  oath)  the  justice 
shall  issue  a  warrant  (B  b.)  to  arrest  and  bring  snch 
person  before  him  or  some  other  justice  of  tbe  same 
county,  to  answer  to  the  complaint  made  in  tbe  infor- 
mation; or  if  he  shall  think  that  the  encU  of  justice 
would  be  thereby  sufficiently  answered,  it  shall  be 
Uwful  for  him,  instead  of  issuing  such  warnnt,  to 
issue  a  summons  in  the  first  instance  to  sacb  person, 
requiring  him  to  appear  and  answer  to  the  swd  com- 
plaint"   That  seemed  to  place  upon  the  magistrate 
an  obligation  to  sUte  in  the  summons  the  snbstonce 
of  the  charge.     He  referred  to  these  passages  of  the 
Act,  to  shew  that  the  Legislature  contempUted  that 
a  statement  of  the  charge  should  be  made  in  ere^ 
oase.    Now,  coming  to  the  14th  section,  be  confessed 
that  he  could  not  give  to  the  words  "id  «^«r7  «^ 
where  any  person  shaU  appear  or  be  brought  betoie 
any  justice  or  justices  charged  with  "7  wdi^^ 
crime  or  offence  *»  any  meaning  but  this,  tbtt  we 
jurUdiction  of  the  magistrate  should  beexerciaeaonij 
where  the  prisoner  stood  charged  with  a  cn^"**'^^, 
fence,  and  that  by  those  words  he  most  nnderstana 
that  the  prisoner  himself  had  that  charge  conim«D»- 
catedtohim.    What  succeeded  in  that  secuon  was  a 
description  of  what  was  to  be  done  in  his  presenw, 
I  •'  Buoh  justice  or  justices,  before  <»«»f!j'^*n„P^:*^ 
son  for  trial,  or  admitting  him  to  bad,  %W\  ^  '"^^ 
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presence  of  encb  person,  who  shall  be  at  liberty  to  pat 
qoestioiiB  to  any  witne^  produced  agiunst  him,  take 
the  depositions  (A  b.)  on  oath  and  in  writiog  of 
those  who  shall  know  Uie  facts  of  the  case^  and  such 
depositions  shall  be  read  over  to,  and  signed  respec- 
tirdy  by  the  witnesses  who  shall  have  been  so  exa- 
inifled,  and  shall  also  be  signed  by  the  justice  or  one 
of  the  justices  who  shall  take  the  same."    The  Legis- 
liture  evidently  intended  that  the  prisoner  should  be 
apprised  of  the  charge.      The  first  form  in  the  Sche- 
doie  was  that  of  an  information,  which  was  preceded 
by  DO  such  indncemeut  as  that  given  in  the  form  of  a 
deposition  of  a  witness,  because  it  preceded  the  pre- 
%eiice  of  the  prisoner,  and  everything  but  the  issuhig 
of  the  warrant,  bnt  when  the  thing  called  a  deposition 
of  a  witness  and  so  described  in  the  Schedule,  came 
to  be  given,  the  L^isktnre  in  the  form  which  it  gave 
used  the  words,  "The  deposition  of  X.  Y.  of  M.  N*, 
taken  in  the  presence  and  hearing  of  G.  D.,  who 
^aods  charged  that."      How  would  that  be  read  in 
common  parlance?     A  person  "stands  charged  with 
as  offence."     That  implied  that  to  himself  the  charge 
was  made  that  he  was  guilty  of  the  particular  offence. 
So  in  the  form  of  statement  of  the  accused  ( A  c)  the 
iadocement  was  contained  "a  charge  having  been 
made  against  C.  D.  before  the  undersigned  justice 
that."    Here  there  was  no  statement  of  evidence, 
nothing  that  had  fallen  from  the  lips  of  the  witness, 
nothing  bnt  the  statement  "  a  charge  having  been 
made?"     What  was  the  plain  meaning  of  all  that? 
This  examination  of  the  prisoner,  just  as  the  exami- 
nation of  the  witness,  was  all  stated  as  a  transaction 
happening  at  the  time,  and  what  was  most  important 
with  reference  to  the  case  before  the  Court,  as  record- 
log  what  was  done  before  the  magistrate.     It  was 
perfectfy  true  that  the  reading  of  the  charge  was  not 
contained  in  the  form  of  the  deposition  of  a  witness, 
bat  he  waa  using  the  examination  of  the  prisoner  for 
the  purpose  of  showing  that  in  the  passage  corre- 
sponding with  that  in  the  deposition  precisely  the  same 
expressions  were  used.    Section  35  of  the  Act  seemed 
also  to  him  to  remove  all  reasonable  ground  of  doubt 
a^to  wliat  the  Legislature  meant.     After  enacting 
that  the  forms  in  the  Schedule  should  be  deemed 
good,  valid,  and  sufficient  in  law,  and  should  be  the 
proper  forms  to  be  used,  it  went  on  to  say,  "  But  no 
departure  from  any  of  the  said  first-mentioned  forms, 
or  omission  of  any  of  the  particulars  required  thereby, 
or  Qse  of  any  other  wonis  than  those  indicated  in 
such  forms  shall  vitiate  or  make  void  the  proceeding 
or  matter  to  which  the  same  shall  relate,  if  the  form 
Qied  be  otherwise  sufficient  in  substance  and  effect, 
sad  the  words  used  clearly  express  the  meaning  of 
the  person  who  shall  use  the  same."   In  his  judgment 
these  expressions,   "if  the  form  used  be  otherwise 
safficient  in  substonce  and  effect,"  clearly  shewed  that 
in  each  part  of  the  form  there  was  something  substan- 
tial and  effective;  the  mere  form  might  be  changed, 
bat  firom  that  which  the  form  was  intended  to  convey, 
tLere  was  no  power  to  depart.     It  appeared  to  him  to 
be  impossible  to  hold  that  the  stotement  in  the  form 
of  deposition  that  the  prisoner  "stands  charged"  was 
not  a  necessary  pait  of  the  deposition.     Upon  that 
view  of  tho  Act  of  Parliament  it  appeared  to  him  that 
wUtever  might  be  the  consequence  the  Act  of  Par 
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liaroent  prescribed  the  necessity  of  having  its  require* 
ments  complied  with,  and  that  unless  that  waa  done 
the  deposition  could  not  be  read.  With  respect  to 
The  Queen  v.  Langhidge  he  would  feel  bound  to 
treat  it.  with  great  respect.  It  was,  however,  a  deci- 
sion on  another  Act  which  did  not  contain  the  words 
which  were  in  this  one.  It  was  not  the  same  with 
that  upon  which  the  other  judges  decided;  it  was 
made  immediately  after  the  passing  of  the  Act  of  Par- 
liament, With  respect  to  The  Queen  v.  Newton^  in 
the  first  place  he  regarded  it  as  a  very  clearly  re« 
ported,  well*established  statement  of  the  decbion  of. 
the  judge,  and  bis  reason  for  saying  that  was  this, 
that  Mr.  Foster  who  was  responsible  foi*  the  report  on 
this  case  was  himself  engaged  in  it^  and  engaged  aa 
prosecuting  counsel,  and  it  was  he  who  argued  the 
question  as  to  the  caption.  We  had  therefore  a  mem- 
ber of  the  Bar  condncting  the  prosecntioa,  raising  the 
objection,  and  receiving  the  decbion  of  the  Court . 
against  it.  He  thought,  therefbre,  that  we  could  not 
consider  that  other  than  as  a  deliberate  report.  Hill, 
J.,  himself  made  the  objection  as  to  the  caption. 
What  was  the  meaning  of  bis  reference  to  Mr.  Bai* 
ley?  It  was  that  he  was  not  the  magistrate  who 
took  the  deposition  in  question.  It  was  be  who  took 
the  other  informations.  The  caption  which  was  an- 
nexed to  the  depositions  signed  by  Mr.  Bailey  could 
not  cure  the  want  of  a  caption  to  the  deposition  taken 
by  Mr.  Jeficocki  the  other  magistrate.  Then  Mr. 
Foster  argued  the  case^  and  Hill,  J„  decided  that  the 
deposition  was  not  admissible  as  a  dying  declaratioD. 
Now  that  was  a  binding  decision;  and  what  was  the 
ground  of  it?  It  waa  this  as  stated  by  Hill,  J.,  "  Tho 
statute  11  &  12  Vict,  c.42,  s.  17,  authorizes  taking 
depositions  in  a  particular  way,  and  unless  it  appears 
upon  the  caption  that  the  prisonera  are  charged  with 
an  indictable  offence,  you  cannot  eke  that  out  by  parol 
evidence.  It  woald  be  opening  a  very  dangerous 
door  to  false  accusations  if  parol  evidence  of  what  was 
the  nature  of  the  charge  on  which  the  evidence  against 
a  prisoner  was  given  in  the  depositions  could  be  sup- 
plied." This  therefore  was  a  document  admissible  on 
the  ground  that  it  was  made  in  a  judicial  proceeding* 
and  it  was  so  made  admissible  by  the  Legislature  on 
certaiti  conditions  which  the  Legislature  prescribed* 
He  could  not  understand  that  this  document  could  be 
treated  as  admis#iblo  otherwise  than  nnder  the  Act  of 
Parliament.  This  statute  repealed  the  former  sta- 
tutes, and  the  document  could  only  be  receivable  nnder 
the  Act  of  Parliament  itself.  In  the  present  instance 
the  conditions  were  prescribed  by  the  Act  of  Parlia* 
ment;  the  deposition  was  to  be  used  on  the  conditions 
being  fulfilled,  and  he  thought  that  the  ordinary  rule 
applied  that  where  it  was  essential  that  that  which 
gave  jurisdiction  should  be  shewn,  where  the  juris- 
diction came  in  question  at  all,  it  ought  to  be  shewn 
on  the  face  of  the  document.  It  appeared  to  him, 
therefore,  that  the  view  taken  by  Hill,  J*,  was  the 
true  and  sound  view,  that  that  which  alone  gave  tho 
magistrate  jurisdiction  ought  to  appear  on  the  deposi- 
tion itself.  It  ought  to  be  so  with  a  view  to  the  ge* 
neral  provisions  of  law ;  he  thought  it  was  so  with 
respect  to  this  Act  of  Parliament.  It  appeared  to 
him  to  be  clear  and  essential  that  the  document  should 
shew  that  the  party  was  charged  by  its  shewing  on 
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the  responaibilitjr  of  the  nagitlimto  in  writing,  and 
•igoed  bjT  tiim  tbH  tlie  joriadicdon  did  tltaeh.  Now, 
lie  would  my  one  word  as  to  ne  Queem  t.  BeeHon 
(1  DearaL  0.  C.  405),  which  seemed  to  him  to  l>e  a 
stnmg  aachoritj.  That  ease  was  dedded  In  1854, 
and  the  laagnage  of  Jervis,  C.  J.,  seemed  to  assnme 
that  the  deposition  ooght  to  hare  been  taken  on  a 
charge  I  the  language  with  which  he  dosed  his  judg- 
ment shewed  oonclodyelj  his  view  of  the  subject 
Martin,  B.,  and  Crowder,  J«,  need  expressions  which, 
for  his  patt,  he  did  not  understand.  If  he  were  called 
upon  to  select  between  thai  opinion  of  Martin,  B«,  as 
applicable  to  the  case  now  bcrifore  the  Court  and  ano- 
ther, he  would  without  doubt,  though  with  great  re- 
spect, dissent  from  that  opinion  of  Martin,  B.  That 
opinion  was  not  the  judgment  of  the  Court;  he  looked 
npon  it  thai  we  had  the  authority  of  Jervis,  C. 
J.,  for  holding  that  a  charge  ought  to  precede  the 
deposition,  and  he  did  not  think  that  I^  Queen  v 
Langbridge  governed  the  case*  He  was  therefore  of 
opinion  that  the  conviction  should  be  quashed* 

MovAHAM,  C.  J.,  said  that  the  cinmmstance  of  the 
other  members  of  the  Court  being  equally  divided  as 
to  the  point  in  question,  a  matter  of  which  he  had 
been  aware  a  conuderable  time  ago,  made  the  judg- 
ment of  the  Conrt  ultimately  rest  upon  himself;  what' 


the  deposition  was  properly  rsceived  iaeiidenos.  Th« 
objection  Is  not  that  the  evidence  as  sol  forth  to  th« 
examination  did  not  sufldentiy  appear  to  relate  to 
the  charge  upon  wUch  the  prisoner  wss  being  tried, 
BO  as  to  warn  and  apprise  her  of  the  matter  to  which 
her  cross-examination  should  be  directed,  but  only 
that  the  title  of  that  examination  did  not  with  eaffl- 
dent  distinctness  state  the  ehaige  against  her.'*  fle 
(Monahan,  C.  J^)  asked  if  the  objection  which  wu 
considered  was  this,  If  the  question  under  considen- 
tion  was  the  effect  of  a  deviation  from  the  Act  of 
Parilament,  would  Wilde,  C.  J^  not  have  referred  to 
the  Act?  Well,  then,  to  oome  to  the  case  in  which 
there  was  no  doubt  that  the  question  arose  ss  in  the 
present  cas^  the  case  of  The  Queen  v.  Neuian,  Ooe 
of  the  reporters  of  that  case  was  one  of  the  prosecat- 
Ing  ooansd  in  the  case.  There  it  was  soaght  to  pot 
In  evidence  a  deposition  taken  by  a  magistme,  t  Mr. 
Jeffbock,  which  had  no  caption.  It  was  attached  to 
the  depositions  of  other  witnesses  taken  before  a  Mr. 
Bmky  another  magistrate,  which  depositions  vera 
preceded  by  a  caption.  Hill,  J.,  said,  *«How  m  I 
;  admit  it?  This  is  a  deposition  which  has  no  ciptioo, 
taken  as  a  separate  paper;  andtf  taken  with  the  other 
I  depotitions,  it  appears  from  the  caption  to  whicb  they 
'  are  attached  to  have  been  taken  before  Mr.  Baiie)-, 


ever  opinion  he  formed  would  be  the  judgment  of  the  the  magistrate,  which  was  not  the  foot.  How,  iathu 
Court.  He  did  not  take  to  himself  any  credit  for  stote  of  focts.  Is  it  proposed  to  make  it  endeoce? 
having  carefully  considered  any  case;  but,  knowing  Without  the  eaptbn  it  is  not  shewn  on  what  charge 
in  this  particnUr  case  that  Tt  was  one  in  which  the  the  evidence  was  given."  He  referred  to  this  ca.^ 
members  of  the  Conrt  had  come  to  different  condu-  merely  for  the  purpose  of  saying  that  be  coold  oot 
sions,  he  was  apprised  that  the  case  was  one  of  great  come  to  the  oondnnon  that  Hill,  J.,  did  oot  decide 
difficulty,  and  whether  he  was  right  or  wrong  in  his  against  the  admissibitity  of  the  document  opon  the 
conclusion,  he  oertoinly  never  considered  a  case  with  |  ground  which  arose  here.    He  confessed  j^o^^^^^ 

more  attention,  or  with  more  considerable  doubt  for ...    ^» 

a  considerable  time  as  to  the  conclusion  to  which  he 
shonld  come.      The  first  question  which  he  had  had 
to  consider  was  whether  the  case  was  concluded  by 
authority,  for  if  he  had  fonnd  that  it  was,  such  was 
the  uncertointy  in  his  own  mind  as  to  the  proper  con- 
clusion to  come  to.  that  he  should  consider  himself 
as  bound  by  the  authority,  if  there  were  any;  bnt 
after  considering  the  matter  he  had  come  to  the  con- 
clusion that  the  question   now  considered  by  this 
Court  was  not  considered  in  The  Queen  v.  Lang- 
bridge.    The  question  that  arose  in  that  case  was 
not  whether  a  deviation  from  the  form  prescribed  by 
the  Act  of  Pariiament  rendered  invalid  the  deposition 
which  was  tendered  in  evidence.     He  could  not  sup- 
pose that  if  the  attention  of  the  Conrt  had  been  called 
to  the  Act  of  Pariiament  and  the  Schedule  to  it,  they 
would  not  in  their  judgment  have  referred  to  the  Act, 
and  stated  that  in  their  opinion  there  had  been  a  sub- 
sUntial  compliance  with  its  requirements.      But  in- 
stead of  that  the  judgment  of  the  Chief  Justice  did 
not  do  so;  it  was  a  case  that  arose  very  recently  af- 
ter the  Act  was  passed  in  England.  He  did  not  think 
it  a  matter  so  very  improbable  that  a  judge  shonld 
not  recollect  that  a  particular  Act  was  passed  unless 
his  attention  was  called  to  it.    The  objection  taken  to 
tiie  deposition  in  that  case  was  merely  that  the  eut- 
mination  stated  that  the  charge  was  for  obtaining 
money,  not  adding  '*  unlawfully.'*    That  being  so, 
Wilde,  C.  J.,  steted  that  *Hhe  judges  are  unanimously 
of  opinion  that  the  objection  Is  not  valid,  and  that 


him  that  if  we  were  to  suppose  Wilde,  CJn  recollected 
the  Act  of  Parliament,  it  was  just  as  likely  thatHilU 
recollected  tiie  case  of  TAeQu^env.Xo^M^  ^"^ 
he  did  not  conceive  that  either  of  the  esses  was  co- 
ercive or  binding,  and  he  thought  tiiat  we  should  oi^« 
out  what  was  the  meaning  of  the  Act  itself.  He 
concurred  with  Pigot,  C.  B.,  O'Brien,  J.,  FitigenlJ, 
and  Deasy,  B.  B.  He  would  be  wiUiag  to  alloir  bis 
judgment  to  rest  on  the  reasons  given  by  them,  bat 
that  as  he  was  to  decide  the  case  he  tiiongbt  that  he 
shonld  stote  the  reasons  which  influenced  him.  >ojr 
the  question  must  turn  npon  the  14th  section  of  the 
statute  1 4  &  15  Vict,  c  93.  The  first  daoae  of  that 
section  was  as  foltows:— *•  In  every  case  where  any 
pefson  shall  appear,  or  be  brought  before  snj  jastiw 
or  justices  charged  with  any  indictoble  crim<  oroi- 
fence,  such  justice  or  justices,  before  committing  sqcb 
person  for  trial,  or  admitting  him  to  bail,  shafl  m  too 
presence  of  such  peraon,  who  shaU  best  liberty  to  put 
questions  to  any  person  produced  agslosl  !»»»"•?• 
the  deposition  (A  b.)  on  oath  and  in  writing  of  tno.e 
who  shall  know  the  facts  of  tiie  case,  snd  ^»«^3; 
sitions  shall  be  read  over  to,  and  signed  «»P^!^^ 


by  the  witnesses  who  shall  have  been  so 
and  shall  also  be  signed  by  the  justice  or  o-.^^ 
justices  who  ShaU  take  the  same;  and  if  »po^w 
trial  of  tiie  person  so  accused,  it  sha^l  be  pwv^J 
the  oath  of  any  credible  witness,  tiiat  •»/  PJ^ 
whose  deposition  shaU  have  been  sotskeni*^ 
and  tiiat  such  deposition  was  taken  hi  J«I««J^ 
hearing  of  the  person  accused,  and  that  ns  «• 
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comisel  CM*  sttorne^r  had  sa  opportnmtj  of  cross- 
ezaminiiis  saeh  witness,  it  shall  be  lawful  to  read  such 
depositioQ  aa  eridence  at  the  trial,  withoat  farther 
proof  thereof,  unless  it  ahaH  be  proved  that  the  same 
Wis  not  ngned  by  the  justice  purporting  to  have 
sigDed  the  same.^    The  first  quest  ion  was.  What  was 
the  neaning  of  the  words  ^  charged  with  aay  indict- 
able crime  or  oSence.''      He  was  of  opinion  that  it 
was  thi8»  that  the  party  mast  be  brought  before  the 
jnsdees,  and  that  he  roust  be  there  to  answer  a  charge. 
He  did  not  think  that  the  party  was  charged  within 
the  meaning  of  the  section  till  he  was  apprised  of 
what  it  was  he  was  called  upon  to  answer,  and  he 
had  come  to  that  condnsion  from  the  words  of  the 
14th  aectien  itself,  from  the  form  A  b.  in  the  schedule, 
and  finom  the  jother  portions  of  the  Act.     Well,  then, 
what  was  the  magistrate  desired  to  do  before  commit- 
ting this  person  for  trial  or  admitting  him  to  bail? 
He  **ahall  m  the  presence  of  soch  person,  who  shall 
%e  at  liberty  to  pat  qaestions  to  any  witness  prodnced 
against  him,  take  the  deposi^ns  (A  b.)  on  oath  and 
in  writing  of  uose  who  shall  know  the  facts  of  the 
case.^  Now,  what  were ''  the  depositions  (  A  b.")  ?  He 
ahoold  first  refer  to  the  form  A  a.     The  failure  of  jus- 
tice woold  arise  in  this  case  from  the  fault  of  those 
who  were  employed  in  the  preliminary  stage  of  the  pro 
eeeding:  the  fault  here  was  that  the  Petty  Sessions 
fksk  and  the  magistrate  had  naoAt  not  the  form  A  b.  re- 
quired bgr  the  14ch  section,  bat  another,  the  form  A  a. 
Thefisnn  A  a.  was  that  to  be  used  in  the  absence  of  the 
accnaed,  when  no  charge  was  made  against  him,  ex- 
eept  thiU  contained  in  the  information  itself.     It  was 
aafbOowa:**  The  mfiirmatienof  A.&of  IL  N.whoaaith 
<en  his  (oath  or  aflfamation)  that  **  giving  the  eause  of 
eofflfilaint.     What  was  the  reason,  and  was  it  for  no 
pnrpoee  that  these  forms  were  different?     One  form 
was  thai  oaed,  not  at  the  trial,  bat  before  it;  theotber 
waa  that  oaed  at  a  qwui  triaL    The  evidence  mast  be 
gireo  at  a  thing  in  the  natare  of  a  trial.      The  party 
flnnat  be  hrtNight  np,  and  have  an  opportunity  of  cross- 
esamkatiett,  and  therefore  it  was  that  the  difeent 
fimia  were  given,  one  to  be  need  on  one  occasion,  and 
the  other  on  another.      The  seetion  then  provided 
for  otiier  matters;  one  was  that  **if  apon  the  trial  of 
the  person  so  accused,  it  shaU  be  proved  by  the  oath 
ef  any  credible  witness  that  any  person  whose  de- 
position shall  he  so  taken,  is  dead;  and  that  such 
depowtion  was  taken  m  the  presence  or  hearing  of 
the  person  aoensed;  and  that  he  or  his  coansel  or 
attorney  had  an  opportunity  of  cross-examining  such 
witueaa,1t  shall  be  Uwfol  to  read  sack  deposition  as 
evideoee  on  the  trial,  withoat  fVirther  proof  thereof, 
oalen  It  aball  be  proved  that  the  same  was  not  signed 
by  the  joatiee  purporting  to  have  signed  the  same.** 
Ilera  waa  no  doubt  that  if  the  Justice  signed  the  pro- 
per form,  that  was  a  certificate  ef  the  justice  that 
eveiyalMng  stated  in  the  form  had  been  done.      To 
eotmbqiaCe  the  view  of  the  necessity  of  the  prisoner 
bemgcharged,  and  that  the  ftct  of  the  charge  having  been 
made,  onght  to  appear  in  the  caption  of  the  deposition ; 
he  would  mention  this.    The  Act  of  Parliament  pie- 
acribed  that  befbrethe  jontice  committed  the  party  for 
trial  **  whenever  the  examinatioa  of  the  witnesses  on 
the  part  of  the  prooecation  shall  have  been  completed; 
the  jnstiee^  or  one  of  the  joatioee  present  ahall  (with- 


out requiring  the  attendance  of  the  witnesses)  read  or 
cause  to  be  read  to  the  persons  accused  the  several 
depositions,  and  then  take  down  in  wriiiog  the  state- 
ment (A  a)  of  such  person.''  He  was  aware  that 
that  clause  required  that  the  depositions  should  bo 
read  over  to  the  party  accused;  but  let  us  look  to  the 
form  of  declaration  which  the  prisoner  was  to  make. 
It  was  this: — '*  Statement  of  the  accused.  com- 

plainant,       defendant.  Petty  Sessions  District 

ef  coanty  of  A  charge  having  been 

made  agmnst  CD.,  by  the  undersigned  justice  that." 
Now  the  question  was,  when  was  the  charge  made? 
It  appeared  to  him  that  that  was  a  statement  that 
the  charge  had  been  formally  made  before  the  evi- 
dence in  support  of  the  charge  was  given.  The  form 
went  farther  on  to  state:  ^'and  the  said  charge 
having  been  read  to  the  said  CD.,  and  the  witnesses 
for  the  prosecution  having  been  severally  examined 
in  his  presence."  He  confessed  that  from  that  he 
had  come  to  the  conclusion  that  the  Legislature  in- 
tended that  when  the  party  was  brought  before  the 
magistrate,  the  charge  shonld  be  read,  and  then  the 
evidence  taken  against  him.  From  the  words  of  the 
section,  and  from  the  forms  attached  to  the 
Act,  it  was  plain  that  the  intention  of  the  Legis- 
latore,  was  that  the  party  should  be  made  aware  of 
the  charge  before  the  evidence  was  given  against  him, 
and  also,  that  the  intention  was  that  the  charge  so 
made  ehonld  have  been  read  to  him;  and  he  betieved 
that  in  point  of  fact  that  was  the  general  practice. 
He  could  only  say  that  if  a  fmlnre  of  justice  occurred 
in  any  partienlar  case  the  fanlt  was  with  those  who 
did  not  perform  the  daty  which  they  were  paid  for 
doing.  These  were  some  of  the  reasons,  in  addition 
to  those  which  had  already  been  stated,  for  which  he 
had  come  to  the  conclusion  that  the  conviction- should 
be  quashed. 

Canvidian  quoAed. 


Court  of  ^x^tqutt. 

B«portad  by  T«l«ntliM  J.  Copplngw,  Xtq.  BMi1ittt-ai-Law. 

[BxroBi  TBI  Fuxx  Court.] 
Morgan  t^.  Orat* 

Taxation  of  cMU—Ofhriefs—bf  pUadmgs^Feea— 
Refrtahtr9 — Apportionmeid — Tkne — JDtducUona^ 
haw  to  be  made— 16  4r  17   Vict.  o.  ilB,  e.  60. 

On  motion  that  it  ie  rtferredhack  to  the  Taxing  Mae- 
ter  to  re-coneider  hie  taxation  of  certain  bilte  of 
costs^  it  appeared  that  after  the  trial  of  an  action 
coneisUng  of  eight  different  eounte^  had  bun  had  at 
^Niei  Priue^  and  had^  after  lasting  for  eleven  dage^ 
'resulted  ina  diedgveemeni  ofihejurg,  it  had  been 
referred  to  arbitnOore  to  adjudioaU  upon  the  eeve-^ 
ral  differences  existing  between  the  parties;  that  the 
arbitrators  had  made  an  awards  the  terms  of  which 
were  construed  by  the  Court  to  amount  to  a  decision 
that  the  costs  of  Aerespectitgf  parties  should  be  taxed 
asifthe  dtfendasU  had  mocoededupon  the  trial. 
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upo^Jive  of  thi  counts  spedficaUif  fnentinned,  and 
aai/ths  piainiiff  had  succeeded  upon  aUtheoth^r 
eowUe^  and  had  obtaimd  a  general  verdict^  and 
thai  thg  dijirence  letween  the  amounte  should  be 
paid  to}fhe  party  entitled  thereto.  The  Taxing  Mas- 
ter hadt  upon  the  one  hand,  disallowed  the  plaintiff 
the  costs  of  these  portions  of  the  briefs  and  pleadings^ 
which  ioers  exclusively  applicable  to  the  issues  upon 
which  he  had  failed,  and  also  such  portion  of  the 
fees  and  refreshers  to  his  counsel  at  the  trialy  as  he 
considered  would  not  have  been  incurred  if  the 
counts  upon  which  the  plaintiff  failed  had  never  been 
introduced  into  the  writ  of  summons  and  plaint,-  and 
upon  the  other  hand,  had  allowed  the  defendant  the 
costs  oj  the  entire  of  those  pot  tions  of  his  Mrfa  and 
pleadings  as  were  exclusively  applicable  to  the  issues 
upon  uihich  he  had  succeeded,  as  well  as  all  that  por- 
tion oJ  the  fees  and  refreshers  to  his  counselt  which 
he  considered  would  not  have  been  incurred,  had 
the  issues  which  were  found  in  his  favor  never  been 
introduced  into  the  writ  of  summons  and  plaint. 
Held  l^^hat  where  on  a  truU  by  jury,  certain 
issues  are  found  for  the  plaintiff,  and  certain  issues 
for  the  defendant,  and  a  general  verdict  is  given 
for  the  plaintiff,  the  general  rule,  since  the  passing 
of  16  j*  17  Viet.  «.  1 13,  c.  60,  as  well  as  before 
that  statute,  has  been^  thai  thepUdntiff  should  be 
declared  sntided  to  all  the  costs  which  were  fwt  as- 
certained  to  be  exclnsivelj  applicable  to  the  issues 
upon  which  he  had  failed^  whUe  the  d^endant  is 
Ofdy  entitled  to  the  costs  ascertained  to  be  exclusively 
appUoable  to  the  issues  upon  which  he  had  succeeded; 
hut  in  no  su<^  case  can  the  defendant  be  entitled  to 
an  apportionment  of  any  costs^  unless  the  taxing 
officer  has,  within  his  reach,  reasonable  and  satis^ 
factory  means  of  ascertaining  the  costs  excloaiyelj 
applicable  to  the  portion  of  the  case  upon  which  he 
hae  succeeded, 

2.  That  in  such  a  case  the  taxing  officer  has  a  reason- 
able  and  satisfactory  means  of  ascertaining  the 
portion  of  the  costs  of  the  briefs,  the  pleadings,  and 
the  fees  to  counsel  on  the  trial,  as  weU  on  the  side 
of  the  plaintiff  as  oj  the  defendant,  which  are  ex- 
dusively  applicable  to  the  issues  upon  which  the 
parties  respectively  succeeded;  but  that  he  has  no 
such  means  of  apportioning  the  amount  of  the  re- 
freshers, payable  either  to  pknnt^^s  or  defendant's 
ctunael  at  the  trial,  which  are  exdusively  applicable 
to  the  issues  upon  which  each  party  succeeded,  and 
there  can  therefore  bene  apportionment  thereof. 

.  Ihe  amount  of  the  ^i^ifTBfees  to  counsel  on  the  trial 
t^  should  be  disallowed  when  some  of  the  issues 
are  found  against  him,  is  found  by  subtracting  ths 
fees,  that  would  have  been  payable  thereon,  if  the 
writ  of  summons  and  plaint  had  not  contained  the 
c(mnts  on  which  hefailed^from  the  aidual  fees  pay- 
able thereon. 

The  asnouni  of  Hhe  defendant's /mu  to  o(^neel^  on  the 
trial  that  AouU  be  allowed  to  him  when  he  has 
sueeeeded  on  some  of  the  counts  and  faUsd  on 
others  and  had  the  general  verdict  against  him,  is 
to  he  asosrlained  by  deducting  the  fees  that  would 
hone  been  payable  thereon^  had  the  summons  and 
plaint  originally  contained  only  those  counts  on 


which  the  defendant  had  JaUed,  from  the  sum  thm 
would  have  be^n  payable^  supposing  him  to  hari 
succeeded  on  all  the  counts  which  the  summoiu  and 
plaint  actually  did  contain. 

Tbi9  was  a  motion  to  reriew  the  Uxatioo  of  both  tbc 
plaintiff's  and  the  defendant's  costs  of  an  action  foi 
libel,  the  trial  of  which,  after  having  lasted  for  niae 
days,  had  resulted  in  a  disagreement  of  tlie  joiy; 
and  having  snbseqnentlj  been  referred  to  arbitration, 
had  been  determined  by  an  award  allowing  to  tha 
plaintiff  and  defendant  respectively,  as  a<;aiQst  one 
another,  certain  portions  of  the  costs  of  the  trial  there- 
in described  in  general  terms,  bat  the  respective 
amonnts  of  which  were  to  be  ascertained  by  thetixing 
master  in  the  nsnal  coarse  of  taxation.  The  terms  of 
the  award  were  as  follows:-^ 

Whereas  a  consent  was  execnted  by  pUbtiifaod  de- 
fendant in  thisaction,  bearing  date  the  1 1th day  of  Jone, 
1863,  whereby  it  was  referred  to  the  oudcrsigoed 
Richard  Armstrong  and  Edward  SoUivan,  two  of  ber 
Majesty's  serjeants-at-law  to  settle  and  detcroioethe 
sabject-matter  of  the  salt  between  the  said  iiarties  in 
sneL  way  aa  they  shoald  think  proper,  and  to  nuke 
any  award  which  to  them  should  seem  fit,  indepeodant 
of  any  finding  on  the  issnes  or  any  of  them,  or  vitii- 
oat  any  finding  on  said  iasoes  or  any  of  them,  with 
liberty  in  case  of  any  difference  between  them  to  call 
in  any  member  of  the  Irish  bar,  who  sbooldharetbe 
like  power  and  anthority  aa  was  thereby  conferred  on 
said  arbitrators.  And  it  was  by  said  consent  prarided 
that  the  decision  of  said  arbitrators  or  ampire,  or  loj 
two  of  them,  aboald  be  final  and  conclasire,  and  that 
they  shoald  have  absolnte  powers  to  detennioe  e?ei7 
qaestion  and  matter  existing,  or  which  shoold  arise 
in  the  case  in  order  to  its  fnU  and  final  adjostoeot; 
and  that  it  should  not  be  incumbent  on  them  to  bear 
or  go  into  evidence;  bat  that  they  shoald  be  at  libert; 
in  determining  the  premiaes  to  act  on  the  evideooe 
which  had  been  given  on  the  trial  And  i\  was  thereby 
farther  provided,  that  said  consent  shoold  be  made 
an  order  of  said  GonrU  And  whereas  said  eooaent 
was  accordingly  made  an  order  of  said  Goart,  oa  tbe 
22nd  day  of  June,  1863.  And  whereas  tbe  aaid  ar- 
bitrators beiog  unable  to  agree,  did  in  pors^ance  of 
the  power  so  reserved  to  them  as  aforesaid,  appoint 
Matthew  O'Oonnell,  Esq.  one  of  her  Majestj'd  coqd- 
sel  as  umpire.  Now  we  the  said  Matthew  O'Doiuiell, 
Edward  Snllivan,  and  Hicbard  Armstrong,  having  a- 
amined  and  heard>  and  daly  considered  aod  veigM 
as  well  the  evidence  given  at  tbe  trial  of  this  action, 
as  the  observations  made  thereon  before  os  by  ooacs  1 1 
forplwtiff'and  defendant,  do  in  porsosooe  o(  s&id 
Inference  make  and  pablish  this  oar  award  in  writingi 
of  and  concerning  the  premises,  that  is  to  sajf  ve  ^<^ 
awanithat  the  costs  of  the  issues  srisiDg  opon  the 
first,  jMCond,  third,  fourth,  and  seyeoth  countB  of  the 
sommons  and  plaint  be  aUowed  when  taxed  to  defen- 
dant, and  that  the  cosU  of  aU  the  issoes  arismg  oa 
the  fiflh,  sixth,  and  eighth  counts  of  ssid  saoooni 
and  plwnt,  and  of  the  caiise  geneiaUy,  sa?e  as  tfom- 
aaid,  to  be  taxed  as  upon  a  verdia  for  the  pUintmon 
said  fifth,  sixth,  and  eighth  counts,  and  tbe  b^«cc  to 
be  paid  by  the  defendant  to  the  pUintiff.  And  we 
ruither  award,  that  ewOi  party  shall  abide  hiaowD 


THB  IBISH  JURIST. 


837 


eosta  of  the  reference  and  of  the  demurrer,  and  that 
upon  pajment  of  said  balance  by  defeodant  to  plain- 
dff  a  jM  proceanu  shall  be  entered. 

Matthew  O'Domnell. 

Edward  Sullivan. 

Richard  Abmstrgng. 

It  thus  appears,  thatwithont  any  special  findings  upon 
the  iasnea  sabmitted  to  them,  it  was  provided  that  the 
differences  between  the  parties  shoold  be  finally  adjasted 
by  the  defendant's  paying  to  the  plaintiff,  the  excess  of 
the  costs  to  which  he  woald  have  been  entitled  over  that 
to  which  the  defendant  woald  have  been  entitled,  if  the 
plaintiff  had,  at  the  trial,sacceeded  upon  the  fifth,seventh, 
and  eighth  coants  of  the  writ  of  summons  and  pUiut, 
and  hi^  obtained  a  general  verdict,  while  the  defen- 
dant had  succeeded  npon  the  first,  second,  third, 
fourth,  and  seventh  counts  thereof.  In  pursuance  of 
said  award,  the  matter  had  been  referred  to  the  Taxing 
Masler,  The  plaintiff's  costs  were  fhmished  to  the 
aaoant  of  £426  2s.  lOd.,  of  which  the  Master  struck 
off  items  to  the  amount  of  £311,  making  the  sum 
payable  to  the  plaintiff  £  11 5  2s.  1  Od.  The  defendant's 
orsts  werefnmi8bedtotheamonntof£515  13s.  lOd., 
of  which  the  master  struck  off  items  to  the  amount  of 
£74  Qb.  2d.,  making  the  sum  payable  to  the  defen- 
dant,  £441  48. 8d.  •  The  result  would  be,  that  tbecosts 
payable  to  the  defendant  exceeded  those  payable  to 
the  plaintiff;  by  the  sum  of  £326  Is.  lOd.,  and  that 
there  would  be  no  balance  of  monies  payable  by  the 
defendant  to  the  plaintifl^  as  conten^lated  by  the  award. 
In  making  thoae  deductions  from  the  plaintiff's  costs, 
the  master,  who  had  a  verbatim  report  of  the  trial 
twfote  him,  appears  to  have  calculated  from  the  ma* 
teriais  within  his  reach,  that  the  result  of  the  insertion 
in  the  summons  and  plaint  of  the  counts  on  which  the 
plaintiff  was  to  be  considered  as  having  failed,  had  the 
effect  of  pattiog  the  defendant  to  that  additional  ex- 
pense; and  he  had  therefore  disallowed  the  pUintiff 
4he  costs  of  considerable  portions  of  his  briefs,  of  his 
pleadings,  of  his  fees  to  counsel  at  the  trial,  as  well  as 
of  his  refreshers  to  his  counsel  for  seven  out  of  the 
nine  days  which  the  trial  had  lasted,  while  he  had 
allowed  the  defendant  the  greater  portk>ns  of  his  costi 
of  briefs,  pleadings,  and  fees  to  counsel  on  the  trial, 
Mad  allowed  him  the  refveshers  to  his  counsel  for  seven 
days  of  the  trial. 

Macdanogh^  Q.C. — ^We  are  entitled  to  the  ^gene- 
ral costs  of  the  cause.  See  Hibberi  v.  Fox  (5  Taunt. 
Bep.  660);  Janes  v.  Cuthbert  (Ex.  Oh.  Ver.  &  Scr. 
505),  referring  to  MUea  v.  Jacob  (Hob.  6);  Blam  ▼. 
WOttm  (3  Ir.  0.  L.  R.  134);  2  Ferguson's  Practice, 
1191,  ''What  the  Statute  of  Gloucester  gave  the 
plaint^,  in  addition  to  his  damages,  are  the  eoats  of 
his  writ,  that  is,  all  legal  coats  of  the  cuit  which  he  is 
therefore  entitled  to,  though  he  recover  but  a  portion 
of  his  demand;  and  it  is  the  Court,  and  not  the  jury, 
that  is  directed  by  tibe  statute  to  award  the  costs;  ^' 
2  Tidd's  P^Mtioe^  last  edit.  973-4,  this  was  prior  to 
English  Boles  of  HiUiy  Term,  1834;  2  Aixstibold, 
1376,  (8Ui  edit.  1847):  the  Bnles  of  WilL  4  were  in 
being  at  that  time.  [Piffoty  CB, — My  impression  is 
that  the  BuJes  made  under  the  statute  that  bears  my 
same  did  not  make  any  alteration  in  the  practice 
ezisthig  in  th^  Court  before  the  passing  of  that  Act: 


see  Ferguson's  Practice,  vol.  2,  p.  1209.  Fitzgerald^ 
B,— The  defendant  must  satisfy  the  Court  that  some 
effect  has  been  given  to  the  provision  of  the  award  that 
the  plaintiff  was  to  have  the  general  costs  of  the  cause. 
I  am  aware  of  no  rules  by  which  a  distribntlon  of 
that  time  can  subsequently  be  made  into  that  occu- 
pied by  one  issue  and  that  Qccnpied  by  another;  you 
cannot,  therefore,  approach  the  subject  of  deduction 
until  yon  have  been  furnished  with  a  principle  upon 
which  to  act  in  making  that  dednction,  and  this  I  chal- 
lenge the  defendant's  counsel  to  do.] 

Sidney^  Q.C.  was  about  to  address  the  Court  on 
behalf  of  the  defendant,  when  the  Court  intimated  a 
wish  that  the  case  should  ptand  over  until  the  next  term, 
for  the  purpose  of  obtaining  the  report  of  the  Master, 
and  thus  ascertaining  the  principles  on  which  he  had 
acted.    The  case  accordingly  stood  over. 

May  30. — Sidney^  Q.C.  having  read  the  Master's 
report,  as  follows; — 

Toihe  Lord  Chief  Baron  and  the  Barons  of  the  Court 
of  Exchequer. 

Mt  Lobds— In  obedience  to  the  direction  of  your 
Lordship's  that  I  should  *'  report  ta  the  Court  the  prin- 
ciple which  I  applied  in  the  taxation  of  the  costs  in 
this  cause  and  the  reasons  upon  which  I  founded  my 
decision  as  well  as  any  course  of  practice  in  the  taxing 
and  any  precedent  or  authority  I  may  have  acted  upon," 
I  beg  leave  to  submit  the  following  as  my  report  of 
the  matters  so  referred  to  me.  In  the  first  place  a 
principle  of  taxation  of  costs  settled  by  a  long  course 
of  authority,  is  that  the  respective  rights  of  the  parties 
to  costs  mnst  depend  entirely  on  and  be  co-extensive  with 
the  success  obtained  by  them  respectively  as  the  result 
of  the  litigation  as  appears  on  the  record  when  finally 
made  up;  and  the  rule  has  been  peremptorily  laid 
down  that  the  taxing  officer  has  no  authority  to  admit 
any  other  ingredient  into  his  consideration  in  deter- 
ming  the  rights  of  parties  to  costs.  In  the  present 
case  the  extent  of  the  respective  rights  of  the  pUun- 
tiff  and  defendant  to  costs  depend  on  the  award  of  the 
arbitrators  in  this  cause  (standing  in  place  of  a  judg- 
ment of  this  Court),  and  on  the  construction  that  may 
be  put  on  that  award.  In  construing  and  can7ing 
ont  that  award,  I  have  allowed  to  the  plainUff  the 
costs  of  the  issues,  founded  on  the  5th  6th  and  6th 
counts  of  the  summons  and  plaint,  as  if  he  had  ob- 
tained a  verdict  thereon,  including  ^as  a  matter  of 
right  consequent  thereon),  the  general  costs  m  this 
canse,  and  to  the  defendant  the  costs  of  the  issues, 
founded  on  the  Ist  2nd  3rd  4th  and  7th  oonnts  of 
the  summons  and  plaint,  excluding  every  portion  of 
the  general  costs  of  the  canse,  and  confijung  the 
defendant's  costs  exclusively  to  those .  incurred  in 
respect  of  the  issues  so  last  specified.  On  perusal  ef 
the  record,  I  find  that  the  several  eonnts  or  paragraphs 
of  the  summons  and  phuBt^  deal  with  separate  and 
distinct  causes  of  action,  that  to  these  coiats  separate 
and  distmct  defences  are.made,  and  that  the  parties 
join  in  distinct  issues  on  the  pleadings  so  fnimed,  and 
that  the  arbitrators  in  their  award  properiy  reoogniae 
and  act  upon  that  frame  of  the  record,  and  canys 
out  that.distinction.  I  then  s€|>arated  the  portionaof 
the  costs  of  so  much  of  the  pleadings,  preparation  of 
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isaaes,  statemeots  of  caae,  briefk,  proofs,  and  evidence, 
mad  of  the  tine  coasamed  by  tlie  trial  of  the  lasnw 
so  reepectiTely  allotted  to  each   party,  giving  to  the 
plaintiff  in  addition  thereto,  the  general  costs  of  the 
caose,  and  depriving  the  defendant  of  every  item  or 
portion  of  item,  that  ooald  be  considered  as  costs  in 
the  caase.     The  terms  *' costs  in  the  cause,"  and 
**  costs  of  issue  **  are  known  to  the  profession,  and  through 
a  very  long  course  of  practice  and  authority,  both  in 
England  and  Treland,  are  well  and  clearly  defined  aa 
classes  of  costs,  and  any  confudion  of  this  distinction 
would  lead  to  much  injustice.     The  costs  of  the  cause 
for  the  plaintiff,  are  all  the  costs  necessarily  incnrred 
by  him  in  obtaining  the  extent  of  success  which  he 
has  achieved,  and  as  if  the  portion  of  the  summons 
mad  plaint  on  which  he  has  succeeded,  stood  alone  on 
the  record.   Including  in  such  costs  all  term  fees, 
attendances  on  counsel,  marking  judgment,  and  com- 
pleting the  record,  being  in  the  nature  of  ^  costs  in 
the  cause.'*    The  costs  of  issues  for  the  defendant 
are  the  **  extra  costs,"  the  plaintiff  has  compelled 
the  defendant,  to  incur  by  including  in  bis  summons 
and  plaint,  a  cause  of  action,  which  the  resnit  shews 
be  could  not  sastain,  and  shonld  not  have  set  np-*but 
excluding  all  **  costs  in  the  cause."  On  repemsal  of  the  two 
bills  of  costs  in  this  cause,  it  seems  to  me,  that  I  have  given 
to  the  plaintiff  every  item  of  costs  in  the  canse,  and 
also  of  costs  of  pleadings,  issues,  proofs,  case,  and  so 
much  of  the  time  occupied  by  the  trial,  and  making  his 
award  a  rule  of  court,  and  taxing  his  costs  there- 
under.   And  that  I  allowed  the  defendant,  excluding 
sueh  portion  of  the  costs  of  the  case,  for  proofs  of  the 
briefh,  and  of  the  time  occupied  on  the  trial  of  the 
issues,  founded  on  the  1st,  2nd,  3rd,  4th,  and  7th, 
counts,  excluding  all  items  and  portions  of  items  as 
could  be  held  in  any  way  to  be  costs  in  the  cause. 
For  the  pnrpo:«e  of  dividing  the  time  of  the  trial 
between  the  parties,  I  carefully  read  the  report  of  the 
trial,  and  the  Nbt  Prius  briefs    of  both  sides,  and 
beard    the  parties    and  their  counsel.      The  duty 
of  dividing  the  time  occupied  by  the  trial  is  one  of 
old  standing,  and  now  of  very  constant  occurrence, 
and  the  respecive  parties  can  be  approximated  very 
closely,  and  the  practice  of  the  office  in  cases  of  divi- 
ded finding  is  to  lean  liberally  in  measurement  and 
In  questions  of  doubt  as  to  fact  to  the  plaintiff  who 
has  the  verdict,  which  I  endeavoured  to  do  in  this 
case.     As  to  the  briefs  in  this  case,  I  think  it  right 
to  add,  that  when  they  were  under  examination,  an 
application  was  made  by  the  plaintiff  that  the  defen- 
dant's brief  shonld  be  submitted  to  his  attorney,  and 
that  I  shonld  make  a  rule  or  order  to  that  efl^t;  I 
declined  to  do  so.      Very  weighty  reasons  will  occur 
to  the  minds  of  the  Court  as  to  the  inexpediency,  or 
even  impossibility  ofadopting  such  a  course  of  practice, 
6vea  where  all  parties  desire  mutually  to  examine 
and  agree  aa  to  the  briefh.  I  consider  it  my  dnty  very 
respectfiilly  to  examine  and  measure  them  both  as  to 
the  perttnenee  of  the  natters  of  which  they  are  com- 
posed, and  as  to  their  length,  and  that  I  have  no 
anthority  to  transfer  the  adjudication  of  a  matter  so 
maturely  affecting  the  interests  of  the  suitors  to  any 
other  authority.      As  to  the  fees  to  counsel,  I  have 
aoeording  to  practice  reduced  them  to  such  a  scale  as 
I  tbiok  would  according  to  the  general  avera503f  the 


amount  of  money  requisite  for  the  trial  of  each  set 
of  issues  be  fair  and  full,  as  applied  to  the  respective 
success  of  the  parties.  The  taxing  officers  both  in 
England  and  Ireland,  are  greatly  averse  to  interfere 
with  connsels*  fees,  considering  it  a  portion  of  the 
money  fairly  expended  by  the  attorney;  and  they  are 
never  reduced  with  reference  to  each  individual  coaneel, 
but  so  as  to  keep  the  amount  paid  to  each  bar  within 
the  scale  ordinarily  allotted  to  the  trial  according  to 
the  nature  of  the  case,  and  merely  avoiding  anything 
in  the  nature  of  special  fees.  In  my  opinion,  the  in- 
equality appearing  in  the  results  of  the  taxation  u  to 
the  amount  of  costs,  arises  not  from  any  coofasion  u 
to  the  classes  of  costs  to  be  allocated  to  each  party. 
but  from  the  very  great  inequality  of  the  expenses 
attending  the  pleadings,  statements,  prooft,  and  trial 
of  the  respective  sets  of  issues,  the  costs  whereof  ira 
allotted  by  the  award  of  the  arbitrators.  Itwu 
pressed  upon  me  in  argument  that  the  words  nsed 
towards  the  close  of  the  award  **  that  the  balaoee 
shonld  be  paid  by  the  defendant  to  theplaintiC 
should  govern  the  construction  of  the  awa^  to  extend 
the  costs  of  the  plaintiff.  It  seemed  to  me  that  the 
arbitrators  having  ascertained  and  fixed  the  right  of 
each  party,  any  miscalculation  as  to  the  effects  which 
their  finding  might  have  over  the  pecnuiaiy  interst 
of  the  parties,  could  not  alter  the  rights  so  ascerUined. 
And  it  further  appeared  to  me  from  what  was  stated 
on  the  disonssion,  that  the  arbitrators  nsed  those  words 
as  matter  of  form  enabling  the  plaintiff  to  reoover  bis 
costs  more  easily  if  thero  shonld  be  a  balance  in  his 
fiavour,  all  which  I  respectfully  submit  as  my  report. 

Hdyrt  Oollo. 

The  case  of  Jbfies  v.  Ouihbert  (I  Yer.  &  Scr.R  505) 
is  no  authority  in  the  present  case,  fbr  there  the  de- 
Jbndant  got  no  costs  at  all.     TFiUgerjId,  B.— Bat  the 
plaintiff  there  lost  some  of  his  costs.]    At  that  tine, 
if  the  plaintiff  succeeded  substantially  upon  the  whole, 
he  was  entitled  to  his  full  costs,  although  he  hadftiled 
on  some  of  the  counts.     General  Rules,  Easter  Term* 
1832,  Rule  40,  altered  the  law  on  this  subject-^ 
Moore  and  Lowry's  Rules,  p.  277.    In  1841.  when 
the  case  of  BUun  v.  Wilson  (3  Fr.  L  R.  134)  was 
decided,  the  taxing  officer  could  therefore  onl/  redoce 
from  the  plaintiff's  costs,  tbe  costs  of  those  pleas  on 
which  he  had  failed.    The  Court  had  then  no  power  to 
make  the  plaintiff  pay  the  defendant  the  costs  of  defend- 
ing those  counts  on  which  hehad  failed.  Then  camo 
the  Common  Law  Procedure  Act(lreland)  1 858,  §.  60. 
For  meaning  of  ••  general  costs  of  the  canse,**  «• 
Gray's  Uw  of  Costs,  pp.  36,  37.    The  defendant  in 
entitled  to  tbe  costs  of  the  issues  fbaod  fbr  him,  in- 
cluding that  of  a  portion  of  the  briefs  and  fees  to  conn. 
sel,  as  well  aa  those  of  the  mere  ptesdingi,  «««*- 
fvood  V.  Buck  (9  M.  and  W.  page  1);  this  wa 
was  subsequent  to  the  Rules  of  Hflaiy  Term,  4th  wm. 
4.    The  number  of  counsel  to  be  allowed  is  pecnliinj 
within  tbe  discretion  of  the  MuMr^Locbione  v.  T« 
London,  Brigldon,  and  South  CoaH  ^fl*^^* 
pan9  (12  C.B..  N.&.  243.)    In  Ma^  r.  T*  fl^ 
Southern  and  Wosiem  RaSwa^,  m  unreported  a» 
decided  in  this  Court  a  few  years  since,  upon  woiion 
that  it  should  be  referred  back  to  Master  Colics  to  'e- 
considcr  his  taxation,  this  Court  made  the  order,  in» 
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c^rtfin  oObU  tfridtng  from  the  tetni  time  occopied  by 
tbe  case  afaoald  be  tUowed,  the  Master  haying  pre- 
Tioiialy  disillowed  them.  1  have  here  the  original  of 
the  00018  as  originally  tazed^  and  also  the  amended 
eoika.  Another  portion  of  the  same  ease  is  reported 
4  Ir.  Jnr.  N.S.  93,  which  contoins  the  pleadings. 
^Thether  particnlar  costSi  incurred  in  relalion  to  the 
trial  of  a  eaase,  are  referrabie  to  one  issue  or  to  an- 
otlier,  is  a  qnestion  of  fact  for  the  decision  of  the  tax- 
ing  officer,  and  being  so,  cannot  be  called  in  qnestion 
by  this  Coort— iS^Sa  ▼.  Webher  (4  Nev.  &M.  881.) 
[Pigci,  C.R— la  the  ease  of  Mam  v.  Ortat  SbfUhem 
Railway  Company  we  have  no  means  of  ascertaining 
the  grounds  of  the  alterations  made,  nnless  we  can 
»ee  the  MasteFs  report.] 

i>e>iMe,  Q.G<  on  same  side. — If  the  Master  be  right 
ia  pnndple,  he  cannot  be  interfered  with  in  a  mere 
matter  of  detoiL  IPigot,  C.B.— That  is  trne.]  The 
plaintiff  has  not  been  disallowed  a  single  item  that  falls 
under  the  head  of  ^*  costs  in  the  canse  generally." 
What  are  ^*  costs  in  the  canse  generally  7"  They  are 
tbe  costs  which  he  would  have  got  if  the  counts  upon 
which  he  failed  had  not  been  inserted  in  tbe  writ  of  snm- 
mons  and  plaint  Morgan  would  have  got  £80  less,  if  he 
bad  not  been  entitled  to  **  costs  in  the  cause  generally." 
[FiUgerald^  B.^^The  costs  of  the  cause  generally 
(seem  to  me  to  be  the  costs  of  the  whole  case }  it  is 
from  this,  that  the  deductions  are  to  be  made;  and 
ihiTxi  is  a  distinction  between  tbe  deductions  whidi  the 
plaintiff  and  defendant  respectively  are  entitled  to 
makcy  inasmuch  as  the  defendant  is  to  be  allowed 
those  only  which  are  exclusively  applicable  to  the 
i^tsnes  upon  which  he  has  succeeded.]  As  to  the 
different  classes  of  costs  to  be  allowed  to  defendant, 
see  Bird  v.  Higginsan  (5  Ad.  &  E.  93) ;  Reynolds  v. 
Harris  {i^  C.  B.  N.S.,  267);  AfUner  v.  Grakan  (2 
DowU  P.C  422);  Fraherney  v.  Gardner  (8  E  &  B. 
161);  HazUwood  v.  Buck  (9  M.  &  W.,  1.)  CosU 
of  issues  include  costs  of  the  trial  of  them. — Eyre  v. 
TAorp  (6  Dow.  P.  C,  768.  What  are  coste  of  the 
can;^  a  qnestion  for  the  Master  (29  L.  J.,  Exch. 
293.  IFffzgerald,  B.— The  real  qnedtion  is,  has  the 
Master  made  an  apportionment  where  there  is  no 
principle  of  apportionment  applicable.] 

Byrne  in  reply. — ^The  case  of  Pearson  v.  Lee  (2  B. 
&  P.,  330),  taken  in  conjunction  with  Blain  v. 
Wilson  (3  Ir.  L.  B.,  134),  gives  weight  to  the  argu- 
ment fonnded  on  the  absence  of  authority,  on  the  sub- 
ject of  costs  of  counsels'  briefs;  observe  particulariy 
tbe  observations  of  Chambre,  J.  The  observation  of 
Mr.  Gray  in  his  Book  on  Costs  is  not  founded  on 
authority;  and  it  is  to  be  borne  in  mind  that  the  book 
was  published  rery  soon  after  the  passing  of  the 
EagUdh  Common  Law  Procedure  Act,  and  before  the 
rabject  could  be  much  mooted;  observe  however  the 
later  text  books.  1  Chitty's  Archbold,  1 1  th  ed.  50 1 ; 
Ln^'s  pracUce  (1866)  691 ;  Marshall  on  Costs,  191, 
292. 

Cur.  adv.  vult. 

On  the  1st  Jaly,  1865,  Fitagerald,  B.  delivered 
tbe  judgment  of  the  Court. 

FrrzGXSALB.  B. — 1  his  is  an  action  for  libel.  The 
summons  and  plaint  contained  eight  counts,  each  of 
which  alleged  a  distiua  libel,  and  to  each  count  there 


were  several  pleadings  by  way  of  defence,  to  one  ot 
which  the^piaintiff  demurred.  Though  the  libels  alleged 
ia  each  count  were  ^tinct  publications,  yet  tbos« 
mentioned  in  the  first,  second,  third,  fourth,  and 
seventh  counts  were  conversant  irith  the  same  snb- 
ject-matter,  via.  the  conduct  of  the  plaintiff,  who  is 
one  of  the  law  agents  of  the  corporation  of  Dublin  in 
relation  to  a  Parliamentary  measure  for  supplying 
Dublin  with  water,  wbtoh  wae  promoted  by  the  Cor- 
poration. The  libel  alleged  in  the  fifth  count  waa 
conversant  with  tbe  conduct  of  the  plaintiff  in  relation 
to  the  appoitttnieDt  of  a  medical  officer  to  one  of  the 
Dublin  prisons,  and  the  distinct  lioels  alleged  in  the 
sixth  and  eighth  counts  were  conversant  with  the 
conduct  of  the  pIiMntiff  with  reUtion  to  a  bill  before 
Parliament  for  the  creation  of  a  new  market  in  Pub- 
lin,  which  was  opposed  by  the  Corporation.  Thd 
action  was  tried  in  tbe  Court  of  Exchequer  in  the 
month  of  February,  1863.  The  trial  occupied  nine 
days,  and  the  jury  were  discharged  without  having 
come  to  any  agreement.  On  the  11th  of  June, 
1863,  the  parties  entered  into  an  agreement  whereby 
it  was  referred  to  two  gentlemen  of  eminence  at  the 
Bar  "  to  settle  and  determine  the  subject-matter  of 
the  suit  between  the  said  parties  in  such  way  as  they 
should  think  proper,  and  to  make  any  award  which  to 
them  should  seem  fit,  independent  of  any  findings  on 
the  issues  or  any  of  them,  or  without  any  finding  on 
the  said  issues,  or  any  of  them,  with  liberty,  in  case 
of  any  difference  between  them,  to  call  in  any  member 
of  tlie  Irish  Bar  who  should  have  the  like  power  and 
authority  as  was  thereby  conferred  on  the  said  arbi- 
trators.'* It  was  further  provided  that  **  the  decision 
of  the  said  arbitrators  or  umpire,  or  any  two  of  them, 
should  be  final  and  conclusive,  and  that  they  should 
have  absolute  power  to  determine  every  qnestion  and 
matter  existing,  or  which  should  arise  in  the  case  in 
order  to  its  full  and  final  adjustment,^'  <&c.  The  arbitra- 
tors having  called  in  an  umpire,  a  final  award  was 
made  ou  the  ilth  of  December,  1864,  ''that  the 
costs  of  the  issues  arising  on  the  first,  second,  third, 
fourth,  and  seventh  counts  of  the  summons  and  plaint 
be  allowed,  when  taxed,  to  the  defendant,  and  that  the 
cost  of  all  the  issues  arisiug  on  the  fifth,  Hxth.  and 
eighth  counts  of  said  summons  and  plaint,  aud  of 
the  canse  geucrally,  save  as  aforesaid,  be  taxed  as 
upon  a  verdict  for  the  plaintiff,  on  said  fifth,  sixth, 
and  eighth  counts,  and  the  balance  be  paid  by 
the  defendant  to  the  plaintiff."  It  was  further 
awarded  that  each  party  should  abide  his  own  cost  of 
the  reference  and  of  the  demurrer,  and  thst  upon 
payment  of  the  said  balance  by  the  defendant  to  the 
plaintiff,  a  *  stet  processus  *  should  be  entered."  The 
parties  having  proceeded  to  tax  their  costs  under  this 
award,  the  plaintiff ^s  costs  were  furnished  to  the 
amount  of  £426  2s.  lOd.  of  which  the  Master  struck 
off  items  to  the  amount  of  £311,  making  the  sum 
payab.e  to  the  plaintiff  £1 15  2.^.  lOd.  The  defen- 
dant's costs  were  furnished  to  the  amount  of  £516 
Ids.  lOd.,  of  which  the  Master  struck  off  items  to 
the  amount  of  £74  9s.  2d.,  making  the  sum  payable 
to  tbe  defendant  £iAi  4s.  8d.  The  result  would  be 
that  the  cost  payable  to  the  defendant  exceeded  those 
payable  to  the  plaintiff  by  the  sum  of  £326  Is.  lOd., 
and  there  would  be  no  balance  of  monies  payable  by 
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the  defendant  to  the  plaiotifi;  is  tppean  to  hare  been 
oontempUted  by  the  award.  1  am,  howerer,  of  opi- 
nion that  if  the  Master  has  proeeeded  opon  correct 
principles  in  malcing  the  taxation  directed  by  the 
award,  the  ^t  that  the  result  of  that  proceedfaig 
is  different  fipom  that  eonCemplated  cannot  m  anj  waj 
affect  the  taxation.  On  the  twentj-eighth  of  April, 
1865,  the  defendant  senred  notice  of  a  modon  that 
the  plaintiff  ahoold,  wfthm  the  time  fixed  bj  the^ 
Goort,  pay  to  the  defendant  the  said  sum  Of  jB3t6  Is. 
lOd.  On  the  let  of  May,  1865,  the  plaintiff  served 
notice  of  a  cross-motion  that  it  should  be  refhrrod 
back  to  the  taxing  master  to  re-consider  his  taxation, 
and  that  the  same  might  be  reriewed,  and  that  the 
said  Master's  miings  might  be  altered  by  allowing  to 
the  plaintiff  the  seyeral  items  in  his  bill  of  costs,  which 
the  sud  Master  disallowed,  and  which  are  particnia- 
rised  lit  the  first  schedale  to  the  notice,  and  by  die- 
allowi(|g  to  the  defendant  Ine  seferal  items  ui  his 
bill  of  costs,  mentione  I  and  set  forth  in  the  second 
schedale  to  the  notice,  and  that  the  Taxing 
Master  be  directed  to  apply  to  the  taxation  the  prin- 
ciple that  the  defendant  should  only  be  allowed  such 
costs  as  were  exdusi  vely  applicable  to  the  issues  on  which 
he  succeeded.  The  question  upon  the  cross  motion 
has  been  argued  before  us.  The  cost  mentioned  in 
the  two  schedules  to  the  plaintiff's  notice  of  motion, 
so  far  as  they  involve  any  principle  of  taxation,  may 
be  reduced  to  four  heads — first,  cost  of  briels ;  second, 
cost  of  pleadings;  thhd,  fees  payable  to  counsel  with 
the  briefs  for  trial;  fourth,  the  refreshers  payable  to 
counsel  during  the  trial.  Under  each  of  these  heads, 
tbe^  Master  has,  having  regard  to  the  issues  upon 
which  the  parties  respectively  succeeded,  made  an  ap- 
portionment of  the  cost  which  each  each  party  would 
have  been  properly  eutitlcd  to,  if  he  had  succeeded  m 
toto^  Mllowing  so  much  as  he  considered  applicable  to 
the  issues  D|.on  which  such  parties  failed.  If  thcMaster 
be  right  iu  making  the  apportionment,  and  if  also  in 
making  that  apportionment  he  has  proceeded  upon  the 
right  priudple,  ihe  Court  cannot  interfere  with  the 
amouuu  allowed  or  disallowed  to  each  party.  I  think 
there  can  be  no  doubt  that,  by  the  award,  the  arbi- 
trator and  umpire  intended,  as  they  were  empowered, 
to  do  without  an/  fiudings  on  the  issues  aiising  on  the 
first,  second,  third,  fourth,  and  seventh  counts,  to 
determine  that  for  the  purpose  of  taxation  of  cost  the 
defendant  should  be  dealt  with  as  if  he  had  succeeded 
at  the  trial  on  all  the  issaes  arising  on  these  counts, 
and  that  the  plaintiff  should  b^  y^oalt  with  as  if  he 
had  succeeded  at  the  trial  on  all  the* issues  arising  on 
the  other  counts,  and  that  the  plaiotiff  should  be  en- 
titled to  the  general  costs  of  the  action.  The  rights, 
therefore,  of  the  plaintiff  and  defendant  respecUvely 
seem  to  me  to  be  identically  what  they  would  have 
been  if  the  plaintiff  had  actually  succeeded  on  the 
fifth,  sixth,  and  eighth  coonts,  and  as  if  the  defendant 
had  entirely  succe^cd  on  the  other  counts  at  the  trial 
lyjary.  If  in  the  case  of  an  actual  trial,  and  of 
actual  findings  by  a  jary,  (here  be  any  distinction 
applicable  to  the  taxation  of  the  costs  between  those 
cases  in  which  all  the  several  counts  are  for  distinct 
causes  of  action,  and  those  in  which  the  counts  are 
only  different  forms  of  stating  the  same  cause  of  ac- 
tion, the  provision  in  the  award  that  the  plaintiff 


should  have  the  costs  of  the  cause  generally  would 
seem  to  exclude  the  applica^n  of  any  such  dlstioc- 
tion  to  the  case  before  ub«    I  am  far  fin>ra  mesaiog  to 
intimate  that  any  such  distinction  does  exist  ia  casea 
in  which  the  Court  has  not  exercised  its  power  under 
the  54th  section  of  the  Common  Law  Procedne  Act, 
1853,  of  permitting  different   causes  of  action  to 
be  tried  in  the  same  record.       It  seems  to  ma^ 
tberafora,  that  the  case  is  to  be  treated  asan  ordinuj 
case  of  trial  by  jury,  in  which  the  phdntiff  soocaeds 
upon  some  issues,  and  fidls  on  others.    The  present 
law  applicable  to  this  case  is  to  be  found  in  tha  60th 
aeotion  of  the  Common  Law  Procedure  Act  of  1853, 
which  enacts  **thal  the  costs  of  every  issue,  whether 
of  foct  or  Uw,  shall  follow  the  finding  or  judgment  npon 
such  issue,  and  be  adjudged  to  the  suoeessfol  part/, 
whatever  may  be  the  result  of  the  other  issues,  and  the 
costs  of  all  issues  found  for  the  defendant  sballbe 
deducted  finom  the  plaintiff's  costs,  if  the  defendui 
shall,  proceed  with  due  (filigeoce  to  tax  the  same;  sod 
the  costs  of  all  issues  found  for  the  plmntiff,  shall  be 
deducted  from  the  defendant's  costs  if  the  plaintiff 
shall  proceed  with  due  diligence  to  tax  the  same;  and 
if  said  costs,  so  to  be  deducted,  shall  not,  in  either 
case,  be  Uxed  in  time  for  the  ^purpose  of  dedoctiog 
the  same  from  the  costs  of  the  oppo^ts  party,  the; 
shall  be  separately  recoverable  by  execatiou  when 
taxed  and  ascertained.''     In  truth,  however,  the  sta- 
tute made  no  substantial  alteration  in  the  law  as  rego- 
Uted  by  former  statutes,  and  the  rules  and  practice  of 
the  Courts,  and  in  applymg  this  power  of  the  stitote, 
regard  is  to  be  had  to  antecedent  decisions.    I  think 
it  may  be  treated  as  being  the  settled  practice,  both 
before  and  since  the  Act,  that  the  party  who  is  enti- 
tled to  costs  of  the  canse  is  entitled  to  the  ooets  of 
the  issues  found  for  him,  though  such  costs  were  ap- 
plicable to  the  issues  found  against  him,  while  the 
other  party  is  entitled  only  to  the  costs  applicable 
exclusively  to  the  issues  on  which  he  has  sncoeeded. 
Now,  with  respect  to  the  first  two  classes  of  items, 
which  are  the  subject  of  the  plaintiff's  objection  to 
t'le  taxation — those  for  briefs  and  pleadmgA,  it  is  ma- 
nifest that  there  is  no  difficulty  in  ascertaining  how 
much  of  them  exclusively  relate  to  the  Usussnpon  which 
the  parties  have  respectively  succe:  ded.   It  is  not  dis- 
puted that  the  Master  has,  in  his  taxation  of  those 
branchesof  the  costs,  proceeded  on  the  principle  of  ascer- 
taining the  portionsof  briefs  and  pleadings  so  applicable, 
and  no  ca^e  has  been  found  in  which  an  apportionment 
of  the  costs  of  briefs  and  pleadings  has  not  been  made 
upon  this  principle.     I  think  therefore  that  the  obj«J- 
tion  with  reference  to  those  two  classoB  fcib.    J*»« 
third  class  of  items  objected  to  consisto  of  the  fe^ 
payable  to  counsel  with  the  briefs  for  the  IriaL    Ot 
those  the  master  has  made  an  apportionment  disal- 
lowing a  part  of  those  claimed  by  the  pWniiff  on  tue 
ground  that  such  part  was  exclusively  applicMleio 
the  issues  on  which  the  plaintiff  failed;  andbchaJ 
allowal  a  part  of  those  claimed  by  the  defendant,  on 
the  ground  that  such  part  is  exdunvdy  applicable  tu 
the  i^sue  on  which  the  defendant  snccceded.    nie 
objection  ifr— that  there  is  no  principle  or  general  rnie 
according  to  which  any  such  apportionment  can  w 
correctly  made.     The  objection  does  not^^*PP«;^^  "^ 
me  well  founded.     The  real  question  * 
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texing  master  em,  on  reasonable  groondsy  ascertain 
bj  hovr  mnch  the  fees  on  either  side  were  increased 
by  reason  of  what'  was  ezclosivelj  applieable  to  the 
issnes  opon  which  either  party  failed.     If  this  can  be 
done,  I  am  very  clearly  of  opinion  that  it  ou/^  to  be 
done;  and  without  meaning  at  all  to  lay  down  that 
the  master  is  to  be  called  upon  in  eyery  case  to  enter 
into  a  minute  mathematical  calculation,  but  being,  on 
the  eontraiy,  quite  prepared  to  confide  in  the  master's 
ezperie9ce  applied  on  principle  to  the  drcumstances 
of  eadi  particular  case,  I  think  that  I  can  point  out 
the  maimer  in  which,  without  going  one  step  beyond  his 
ordinaiy  duties,  an  apportionment  of  the  fees  in  ques- 
tion can  be  made.  It  seems  to  me  quite  within  the  Mas- 
ter's ordinaiy  duties  to  ascertain,  in  the  first  instance, 
what  the  proper  amount  of  fees  payable  to  the  plam- 
tiff's  counsel  would  be,  supposing  him  to  have  suc- 
eeeded  on  aD  the  issues,  and  in  the  next  place  to  as- 
certain what  the  proper  fees  would  have  been,  sup- 
posing that  the  action  had  been  brought  on  those 
counts  only  on  which  the  pUuntiff  had  failed,  and  the 
fifoence  between  those  two  amounts  will  represent 
the  fees  exclusively  applicable  to  the  issues  on  which 
the  defendant  has  succeeded.    As  I  understand  the 
master's  report,  this  is  substantially  the  rule  which  he 
has  adopted,  though,  I  dare  say,  the  sums  arrived  at 
are  not  the  result  of  working  out  a  sum  in  arithmetic, 
but  of  experience  accurately  applied.  I  think  therefore 
that  the  objection  to  the  third  class  of  items  also  falls, 
lliere  remains  the  fourth  class  of  items — ^the  refreshers 
of  counsel  during  the  trial;  and  I  confess  there  ap- 
pears to  me  to  be  no  reasonable  or  satisfactory  mode 
of  approadiing  the  subject  of  those  fees  in  such  a  man- 
ner aa  to  ascertain  how  much  was  or  was  not  ex^ymody 
applicable  to  the  issues  on  whieh  the  parties  respectively 
soooeeded  or  fmled.    In  point  of  feet  the  master  had 
aUowed  refreshers  for  seven  days  of  the  trial  to  the 
defendant's  counsel,  and  for  two  days  only  to  the 
plaintiff's  counsel;  but  I  am  unable  to  discover  any- 
thing Jike  a  principle  upon  which  this  has  been  done; 
and  it  18  not  pretended  that  in  point  of  feet  any  one 
day  of  the  trial  was  exclusively  devoted  to  the  parti- 
eahtf  issue  or  issues.    What  the  'Master  appears  to 
have  done  is  from  the  materials  which  were  before 
boa,  including  a  printed  report  of  the  trial,  to  have 
fermed  the  best  calculation  he  could  of  the  Ume  which  the 
trial  would  probably  have  taken  had  it  been  tried  on  those 
iMies  only  on  which  the  pfeinttff  has  succeeded  and 
to  have  oonndered  the  rest  of  the  time  which  it  iid 
ooenpy  as  applicable  exdnsively  to  the  issues  on  which 
the  defendant  succeeded.     In  the  case  of  the  fees  to 
dtfewiants  counsel,  the  principle  is  not  perhaps  so 
dvect  in  its  application;  however,  it  seems  to  me 
aqnaOy  intelligible  and  reasonable  that  the  proper 
fees  payable  to  d^endant's  counsel,  supposing  that  the 
defendant  had  succeeded  on  all  the   issues,  may  be 
asoertained,  and  m  the  same  manner  the  proper  fees 
payable,  supposing  the  action  to  have  been  brought 
only  on  the  counts  on  which  the  defendant  failed,  and 
the  difference  between  those  two  amounts  will  repre- 
sent the  feeflJeaRo^MtM/j^ applicable  to  the  issues  on  which 
the  defendant  succeeded      I  cannot  persuade  myself 
that  this  is  a  reasonable  or  satisfactory  mode  of  pro- 
ceeding, or  at  all  consbtent  with  the  general  rule, 
vUch  gives  the  plamtiff  the  costs  applicable  to  the 


issues  on  which  he  feils,  if  applicable  also  to  those 
on  which  be  succeeds,  and  deprives  the  defendant  of 
the  costs  applicable  to  the  issues  on  which  he  suc- 
ceeds, if  also  applicable  to  the  i^ues  on  which  he  fells. 
I  think  therefore  that  the  refreshers  for  all  the  days 
ought  to  be  allowed  on  the  costs  of  the  plainti£^  be- 
cause applicable  to  the  issues  on  which  he  has  suc- 
ceeded, though  also  applicable  to  those^  on  which  he 
has  felled;  and  that  all  refreshers  in  the  case  of  the 
defendant  ought  to  be  disallowed,  whether  applicable 
to  the  issues  on  which  he  has  failed,  or  to  those 
on  which  he  has  succeeded.  I  presume  that  in  form 
the  taxation  must  be  set  right  in  this  respect  by  the 
master;  but  it  seems  to  me  that  the  reference  will  be 
merely  of  a  formal  character,  as  the  bilb  of  costs  af- 
ford means  ahnost  sufficient  to  enable  the  Court  itself  to 
perform  the  operation.  With  reference  to  what  was 
said  in  the  course  of  the  argument  as  to  the  practice  in 
England  with  regard  to  the  apportionment  of  the  costs 
of  a  trial  according  to  the  time  which  suph  trial  occu- 
pied, I  may  add,  that  although  enquiry  has  been  made 
by  the  Chief  Baron,  we  have  not  been  able  to  learn  that 
such  an  apportionment  has  in  fact  been  made  in  the 
taxation  of  the  costs  of  a  trial  at  nwt  priua  in  any 
case  that  has  yet  occurred,  though  we  believe  such 
an  apportionment  has  been  made  by  some  of  the  tax- 
ing officers  in  reference  to  the  attendance  of  counsel 
and  attorneys  in  taxing  the  costs  of  different  issues 
after  a  reference,  when  certain  days  had  been  ascer- 
tained to  have  been  exclusively  devoted  to  the  trial 
of  those  issues  which  had  been  found  fer  the  party 
not  entitled  to  the  general  costs  of  the  cause. 


H^ouse  of  KorUs.  * 

CReportod  \rf  JamM  PaUnon,  Eoq..  of  Um  Middle  Tcmpto, 
Bartlatoi^At-Uw.J 

Spbsad  v.  MoBOAir.— Jtrns  12. 

WiOt — EU^ion-^  Continuing  in  possession  of  both 
estaUs^'lntention — Decree  to  enforce  trusts — Ad* 
mission  of  ownership. 

Though  knowledge  of  the  law  is  imputed  to  every  per- 
son^  yet  knowledge  of  the  rule  of  equity  as  to  the 
doctrine  ofdection  is  not.  Election  is  a  question 
of  intention,  and  is  generally  to  be  inferred  only 
from  a  series  ofuneguioocal  acts. 

Thusj  where  S.  continued  in  the  possession  and  enjoy- 
ment  of  settled  estates  till  his  death,  but  he  had 
mortgaged  the  lands  to  H.  in  fee-simple,  these  facU 
did  not  prove  an  intention  to  elect  under  the  se^ 
ment;  nor,  on  the  other  hand,  did  theJacU  that  3. 
had  disentailed  the  estates  and  mortgaged  them 
afford  proof  of  an  inUntion  to  take  against  the  set- 
tlement. 

If  a  party,  who  is  bound  to  eUct  between  two  estates, 
continues,  without  being  required  to  elect,  inpos- 
session  of  both,  such  possession  and  enjoymaU^  inas- 
nuich  as  &  affords  no  proof  of  prefuinee,  cannot 

*  From  the  Ltm  Times,  by  ponniMion. 


3^? 


TBB  arSH  J^CTBIBT* 


h  hdfi  to  be  afi  dtction  to  take  0j^  an4  ny'iust  th4 
ofher. 

H.,  the  divm$  inttim  under  the  wOl  oj  &,  who  had 
bmm  hound  fti  eleei  betwem  tw»  eOateg,  and  con- 
tinued in  poisesmn  of  ho^  till  his  death,  insHMed 
a  mit  t»  ascertain  which  of  the  estates  of  S.  teere 
charged  with  d^ts  and  k^aeiee,  and  A,  consented 
to  a  decree: 

J5eW  (reversing  the  9rder  oJ  ihe  IrU^  Court  of  Chanr 
ceryj^  that  A.^s  consent  to  sucl^  a  decree  did  not 
impliedly. affmit  that  S.  had  pomr  to  devise  all.the^ 
estates  ^hkti  his  will  purported  to  devise,  M  thai 
it  merely  admited  tM  validity  qf  the  tpilf  ancl  0/ 
the  trust  so  far  as  ther^  u^ere  mean^  <^  cap^ng  it 
into  execution^ 

Senbk  a  party  having  an  equity  to  eempel  an  dec^ 
Hon,  dees  not/orjeie  that  equity  by  dehy  in  enforc- 
ing it:  {per  Lord  Oh^msford) 

This  ^as  au  appeal  from  a  decree  of  the  Lorda  Jas- 
tices  of  Appeal  iu  Ireland. 

John  Spread,  being  seised  in  foe,  of  the  lands  of 
Ballynoran  and  Springfield,  by  wiil,  dated  I6th  Jan, 
1745,  devised  the  si^me  to  his  son,  William  Spread 
the  elder  (who  was  great-grandfather  of  the  present 
appellant)  for  life^  with  remainder  to  the  first  and 
Other  sous  succe^ivelj  in  tail  male.  Under  that  will 
William  Spread  the  elder  went  into  possession,  and, 
being  seised  in  fee  of  the  lands  of  BaHjcannon, 
Kilbeg,  and  others,,  he  bj  indenture  of  settleweni, 
dated  27th  April,  1763,  executed  upon  bis  marriage, 
conveyed  the  same  lands  to  the  use  of  himself  for 
life,  with  remainder  after  his  death  to  the  nse  of  trus- 
tees for  a  term  of  300  jears,  upon  trnst  to  raise  a 
sum  of  £1,000  for  younger  children,  and  snbject 
thereto  to  the  use  of  his  first  and  other  sons  sncces- 
aively  in  tail  male. 

Richard  Spread  was  the  eldest  son  of  the  mar- 
riage, and  00  the  death  of  bia  father  went  iato  pos- 
session of  the  lands  comprised  in  the  settlement  of 
1763  as  tenant  in  tail^  and  also  went  Into  possession 
of  the  lands  of  Ballynoran  and  Springfield  as  tenaiil 
in  tail  tinder  the  will  of  John  Spread.  In  1793 
Richard  Spread  suffered  a  recovery  of  the  lands  of 
Ballycannon,  Eilbeg,  and  others,  thereby  converting 
his  estate  tail  into  a  fbe-simple;  bnt  be  sever 
Buffered  a  recovery  of  the  lands  of  Ballynoran  and 
Springfield. 

On  Not.  26,  1794,  Richard  Spread,  after  the 
birth  of  his  eldest  son,  Wiiiia,iii  Spread,  jnn.,  exe- 
cnted  a  post-nuptial  settlement  recitmg  that  he  was 
seised  in  fee-simple  of  the  lands  of  Ballynoran  and 
Springfield,  and  also  of  Ballycannon,  Kilbeg,  ^d 
others,  and  purported  to  convey  all  the  said  land^  to 
the  nse  pf  himself  for  life,  with  remainder  to  the  use 
of  John  Westrop  and  Henry  Peard  for  a  term  of  500 
years,  and  subject  thereto  to  the  use  of  his  son  William 
Spread,  jun.,  for  life,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  William  Spread, 
aiiccesaivalf  10  tail  male,  with  other  remainders, 
with  powttr  to  the  said  Richard  Spread  to  charge 
the  lands<  with  the  sum  of  £1,000.  ia  pnr- 
aaaace  of  th»  power  Ricbar4  ^read  raised  the  sum 
^£1,000  by  mortgage  dated  d^h  Ajpril,  1819. 


¥2«i^d,9ifi«^>  hii4  im»  chiidnNi^  via^  \mm 
Spreads  jaa.^  his  eld^ft^soB}  a  WWA  m  Ricbart 
$f  refkd,  vf\^  died  ifHthom  i#s«e  on  2ad  Kay,  1823.; 
%  third  4Qa  Palmes  %readk  who  died  without  issim  ii 
1844 1  %  fourth  son  Tlioaias  ^9mi^  the  father  «| 
the  i|ppe]lant  William  Spflepd.  By  a  deed  ef  1819 
Biehai?!  SpreM  grimM  tP  hto  eldest,  soa  WiUiaQ 
Spraad.  Ij^a  eider»  anwiities  which  ha  ehai|^  on  th« 
Uada  of  ^^allycannoi),  and  bjr  lease  of  1B24,  he  de* 
mised  to  the  said  William  Spread  the  kods  of  Bi  Uj* 
i|orau  fpr  the  lifo  of  Kichavd  SpreeA  tt  a  rout  of 
i^Op,  Richard  Spr^d  quaver  sqffn?^  a  reoovery  of 
the  Hods  of  Q«|l)yQOFaA  ai^dt  Spriqgfifd4  smI  disd  ia 
1831. 

WlUiaq  Spread,  jun.,  thereupon  eutered  inte  pei- 
session  of  the  lands  of  Ballynaraa  and  SpriuggelA 

The  younger  childrea  filed,  a  bill  ia  ObasoeQ^ 
praying  for  a  sale  of  the  premises  for  p^ymeat  tf 
charges  in  their  favour,  and  the  biU  changed  tM 
Richard  Spread  was  seised  in,  faa-si^ple  of  aU  tbe 
hinds,  and  William  Spread,  119  hjs  aaswer,  adinittod 
that  his  father  had  died  seized  in  ^simple.  Tbei 
trustees  of  the  younger  children  sued  out  elegits  oa 
the  foot  of  the  judgments  obtained,  and  eoatlDoqi 
In  possession  of  Bal^noran  and  other  lands  till  1339^ 
Ultimately  a  decree  was  made  in  the  suit  6>r  a  sale  of 
the  premises. 

In  1838  WiUiam  Spread,  jnn.,  caused  a  caaefoc 
opinioQ  to  be  h^id  before  eoansel  as  to  his  titlQ  W 
the  lands  of  BaUynoran  and  Spri^itgfield,  and  oa  tin 
2nd  Jan.  1839  he  executed  a  disentattiog  Ml  of 
Ballynoran  aj»d  Springfield.  In  1845  he  wortgagod 
those  lands  to  Heney  in  fee-aimple.  He  died  la 
1849^  and  thjs  appellant  waa  bis  heir-at-hiw,  Wil- 
liam Spread  jun.,  also  dayi^  his  hinds  oa  trost  to 
pay  cj^rtaiif  charges. 

X  snit  of  Newe  v.  Spread  was  commenced  ia  18S0, 
for  the  puq^ose  of  having  the  trusts  of  this  will  car- 
ried out,  and  of  declaring  on  what  estates  of  the  tes- 
tator certaip  ^gacies  and[  annuities  were  charged. 

The  appeljlant,  in  August,  1868,  executed  a  disen- 
tailing deed  of  the  lands  of  Ballynoran  and  Spring* 
field,  and  in  Sept.  1858  filed  hie  petition  in  this  caos^ 
praying  the  Court  to  declare  that  William  Spread, 
jun*,  had  in  his  lifetime,  bj  hia  acts  andoondact, 
elected  to  confirm  tha  indenture  of  settlemeot  of 
26th  Nov.  (794,  aud  to  take  the  Uads  of  Ball^ 
noraQ  and  Springfield  under  the  same  settlooMot, 
and  ti^a,!  the  persons  who  represented  his  estate  were 
precluded  from  refusing  to  give  effeci  to  such  settle* 
ment,  and  that  accordingly  the  said  lands  of  BaUy- 
noran and  Springfield  were  bound  by  aod  sahject  ia 
equity  to  the  trusts  of  the  same  indentare,  aod  that 
the  appelkint,  as  being  the  only  son  of  Tbooiaa 
Spread,  the  fourth  son  of  Richard  Spread,  sen.* 
might  be  declared  to  be  entitled  in  equity  to  the 
said  lands  for  a.n  estate  in  fee-siopiple,  and  in  case 
the  Court  should  be  of  opinion  that  the  said  W» 
Spread,  jun.,  had  not  in  his  lifetime  elected  whether 
he  would  take  under  or  against  the  settlemeot  of 
26th  November,  1794,  aud  that  it  waa  still  open  to 
the  respondents  to  make  suchj  election,  then  that  the 
said  respondents  should  be  directed  to  make  soch  elee- 
tion.  The  Lord  Chancellor  of  Ireland,  hj  his  decree, 
decUred  that  the  late  W.  Spread  JQB-s  had  made  hit 
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dection  in  his  lifetime  to  confirm  the  settlement  of 
26th  Not.  1794. 

The  respondent  appealed  to  the  Court  of  Appeal 
in  Chancery  in  Ireland,  when  the  decree  was  reversed 
without  prejudice  to  the  appellant  to  take  proceed- 
ings to  vary  or  alter  the  decree  in  Newe  v.  Spread, 
The  present  appeal  was  then  brought  to  the  House  of 
Lords  against  the  latter  decree. 

The  Attorney- Oeneral  (Palmer),  Solicitor- Oeneral 
oflrdand^  and  Macmahouy  for  the  appellant  con- 
tended that  on  the  death  of  Richard  Spread. in  1831 
a  case  of  election  arose  against  William  Spread  the 
jonnger  to  accept  the  life-estate  granted  to  him  by  the 
settlement  of  26th  Nov.  1796.  That  he  knew,  or 
mnst  be  assumed  in  a  court  of  equity  to  have  known, 
that  be  was  bound  to  elect.  From  1831  to  1849  he 
enjoyed  the  interest  for  life  given  by  the  settlement, 
and  asserted  his  claim  as  such  tenant  for  life  by  mort- 
gaging bis  life-estate  in  Ballycannon  and  Eilbeg,  and 
other  acts.  Even  if  there  had  been  no  concluded 
election,  his  representatives  are  now  bound  to  elect. 
The  decree  in  Newe  v.  Spread  was  the  common  decree 
to  account  and  to  carry  the  trusts  of  the  will  of  Wil- 
liam Spread  the  younger  into  execution,  and  was  not 
incoa^istent  with  the  decretal  order  of  the  Lord  Chan- 
cellor:— Butricke  v.  Broadhurat,  (1  Ves.  jun.,  71); 
Wake  V.  Wake,  (1  Ves.  jun,  335)  Giddings  v.  Gid- 
dings,  (S  Russ.  241);  Worthitigton  v.  Wiginton  (20 
Beav.  67);  Briscoe  v.  Briscoe  (I  J.  <&  L.  334);  Tib- 
hits  Y.  Tibbits  (19  Ves.  662);  Greenwood  v.  Fenny 
(12  Beav.  403);  Dukeof  Leeds  v.  Amherst  (14  Sim. 
357):   Green  v.  Green  (19  Ves.  665). 

Sir  IT.  Cairns,  Q.C.,  and  Chatterton,  Q.C.  for  the 
respondent. 

Bolt,  Q.C,  and  Andrews,  Q.C,  for  other  respon- 
dents. 

Cases  referred  to: — Dillon  v.  Parker  (I  Swanst. 
359;  Jac.  505;  1  CI.  &  F.  318);  Edwards  v.  Mor- 
gan (McCl.  541);  Bathbone  v.  Lord  Aldborough 
(Hayes,  216);  Padbury  v.  Clarke  (2  Mac.  &  C 
298);  Brice  v.  Bnce  (2  Moll.  21). 

Thb  Lord  Chancellor  (Westbuiy), — My  Lords, 
this  is  an  appeal  from  an  order  of  the  Lords  Justices 
of  Appeal  in  Ireland,  reversing  the  decree  of  Lord 
Chancellor  Napier,  made  in  the  suit  instituted  by  the 
appellant.  By  that  decree  dated  the  7th  Nov.  1859, 
it  was  declared  that  William  Spread  did  in  his  life- 
time elect  to  confirm  the  settlement  of  1794,  and  to 
take  the  lands  of  Ballyuoran  and  Springfield  under 
that  settlement.  This  was  reversed  by  the  Lords 
Justices  of  Appeal,  on  the  ground  solely  of  a  prior 
decree  in  a  cause  of  Newe  v.  Spread,  in  which  the 
appellant  was  a  defendant,  and  by  which  decree  the 
Lords  Justices  considered  that  the  appellant  was  pre- 
daded  from  raising  a  case  of  election  against  William 
Spread  and  those  claiming  under  him.  The  facts  are 
of  a  complicated  nature,  and  some  short  statement  of 
them  is  necessary  to  render  an  opinion  intelligible.  In 
the  year  1794  a  settlement  was  made  by  Richard 
Spread,  the  father  of  William  Spread.  It  proceeded 
on  a  recital,  that  Richard  Spread  was  then  seised  in 
fee  of  the  lands  of  Ballyuoran  and  Springfield,  in  the 
County  of  Cork,  and  also  of  several  other  estates  in 
the  same  county,  and  it  conveyed  all  these  lands  to 
the  use  of  Richard  Spread  for  life,  with  remainder. 


subject  to  an  annuity  for  his  widow,  to  trustees  for  a 
term  of  years  upon  trust  to  raise  £3,000  for  younger 
children,  with  remainder  to  W.  Spread  for  lile,  with 
remainder  to  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  his  daughters  as  tenants 
in  common  in  tail,  with  remainder  to  the  first  and 
other  sons  of  Richard  Spread  by  Snsanah  his  wife 
successively  in  tail,  with  remainders  over.  The  whole 
of  these  lands,  exclusive  of  Ballyuoran  and  Spring- 
field, were  subject  to  judgment-debts  and  some  prior 
incumbrances.  Richard  Spread,  the  settlor,  died  in 
1831.  On  his  death  W.  Spread  entered  into  posses* 
sion  of  all  the  estates  comprised  in  the  settlement.  In 
1832  a  suit  was  instituted  for  the  purpose  of  raising 
the  portions  for  younger  children,  and  in  1 836  a  de- 
cree was  made  for  the  sale  of  a  portion  of  the  settled 
estates.  It  was  then  discovered  that  Richard  Spread, 
the  settlor,  was  at  the  time  of  the  settlement  tenant 
in  tail  male  of  the  lands  of  Ballynoran  and  Springfield. 
A  case  of  election  therefore  arose  against  W.  Spread. 
If  he  determined  to  withdraw  from  the  lands  of  Bal- 
lynoran and  Springfield,  and  not  to  confirm  the  set- 
tlement of  179^9  he  became  bound  to  make  compen- 
sation to  the  parties  entitled  under  that  settlement  to 
the  extent  of  the  value  of  his  own  interest  under  the 
same,  provided  the  value  thereof  did  not  exceed 
the  value  of  the  lands  of  Ballynoran  and  Springfield. 
The  question  which  then  arises  is,  did  W.  Spread 
make  any  election  daring  bis  life?  And  this  must  be 
answered  by  considering  the  efiect  of  his  acts  and 
conduct  subsequently  to  the  discovery  of  the  entaiL 
W.  Spread  continued  in  possession  of  all  the  lands  com- 
prised in  the  settlement  which  remained  unsold,  and 
in  Jan.  1839  he  executed  a  disentailing  deed  of 
Springfield  and  Ballynoran  and  declared  the  uses  to 
himself  in  fee.  In  the  month  of  Jan.  1845,  he  exe- 
cuted a  mortgage  of  the  fee-simple  of  the  lands  of 
Ballynoran  anJ  Springfield,  and  of  his  life  estate  in  a 
certain  portion  of  the  other  lauds  comprised  in  the 
settlement  of  1 794,  to  one  James  Ueney  to  secure 
JS500  and  interest;  and  this  mortgage  was  afterwards 
transferred  to  one  William  Morgan,  who  advanced  to 
W.  Spread  the  further  sum  of  ;£  1,200  on  the  same 
security.  This,  mortgage  deed  recited  the  entail  of 
Ballynoran  and  Springfield,  and  the  disentailing  deed. 
By  various  other  acts  William  Spread  asserted  his 
right  and  interest  as  tenant  for  life  of  all  the  estates 
comprised  in  the  deed  of  1794,  and  he  continued  in 
possession  and  enjoyment  of  those  estates  until  the 
time  of  his  decease  on  the  20th  Sept.  1849.  It  is 
material  to  ob^^erve  that  there  Is  nothing  to  prove 
that  William  Spread  was  informed  of  his  equitable 
obligation  to  elect  between  the  entailed  estates  and 
the  other  estates  comprised  in  the  settlement.  In 
the  opinion  of  Mr.  Warren,  which  first  stated  the 
tenancy  in  tail,  nothing  is  said  of  the  obligation  to 
elect.  It  is  true,  as  a  general  proposition,  that  know- 
ledge of  the  law  must  be  imputed  to  every  person, 
but  it  would  be  too  much  to  impute  knowledge  of  this 
rule  of  equity.  Election  a  a  question  of  intention, 
and  of  course  implies  knowledge.  There  may  be  a 
series  of  unequivocal  acts  ^rom  which  an  intention  to 
elect,  and  the  fact  of  an  actual  election,  may  be  infer- 
red. But  under  the  circumstances  of  the  present  case-, 
it  does  not  appear  to  me  that  any  such  inference  cac 
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be  drawn.  William  Spread  continaed  in  the  posses- 
sion and  enjoyment  of  the  settled  estates  nntil  the 
time  of  his  death,  bat  this  circamstance  famishes  no 
conclasire  proof  of  any  intention  of  taking  the  lands 
of  Springfield  and  Ballynoran  ander  the  settlement, 
inasmach  as  he  had  mortgaged  these  lands  to  Mr. 
Henry  as  tenant  thereof  in  fee  simple,  and  still  less 
do  the  facts  of  the  disentailing  deed  and  mortgage 
afford  proof  of  an  intention  to  take  against  the  settle- 
ment, inasmach  as  he  continaed  to  enjoy,  and  to  act  as 
the  owner  of,  all  the  other  estates  which  were  com- 
prised in  it.  The  first  inference  was  much  pressed, 
and  it  was  nrged  that,  having  continaed  in  the  enjoy- 
ment of  the  settled  estates  for  many  years  after  the 
discovery  of  the  real  natnre  of  his  title,  W.  Spread 
coold  not  be  heard  to  say  that  he  had  not  elected  to 
Cake  ander  the  settlement.  Bat  I  concar  with  Lord 
Cottenham  in  opinion  that  if  a  party  who  is  bound  to 
elect  between  two  estates,  continues,  without  being 
required  to  elect  in  possession  of  both,  such  possession 
and  enjoyment,  inasmach  as  it  affords  no  proof  of 
preference,  cannot  be  held  to  be  an  election  to  take 
one  of  the  estates  and  to  reject  the  other.  My  opi- 
nion is  that  W.  Spread  believed  he  was  entitled  to  the 
enjoyment  of  both  estates;  that  he  was  ignorant  of 
the  equity  to  which  he  was  in  fact  subject,  and  that 
he  did  not  Intend  to  take  either  of  the  estates  in  pre- 
ference to  the  other.  The  conclusion  therefore  is, 
first,  that  a  case  for  election  existed,  and  still  exists; 
but,  secondly,  that  W.  Spread  cannot  be  taken  to 
have  made  any  election;  and  thirdly,  that  those  who 
claim  under  his  will  an  interest  in  the  estates  of  Bal- 
lynoran and  Springfield  are  bound  to  make  a  compen- 
sation for  the  value  of  the  interest  so  claimed  by  them 
to  the  parties  who  are  entitled  under  the  settlement. 
But  before  effect  is  given  to  this  conclusion  it  is  ne- 
cessary to  consider  the  grounds  on  which  the  Lords 
Justices  of  Appeal  have  reversed  the  decree  of  Lord 
Chancellor  Napier.  For  this  purpose  it  is  necessary 
to  sUte  that  W.  Spread  by  his  will,  dated  6th  July, 
1849,  and  which  was  duly  executed  and  attested  for 
the  devise  of  real  estates,  charged  the  estate  of  Bally- 
noran and  Springfield  with  the  payment  of  his  debts 
and  legacies,  and  also  with  a  perpetual  annuity  of 
£100  to  his  daughter  Mrs.  Sullivan  and  her  issue, 
and  subject  thereto  he  gave  the  same  estates  to  the 
appellant,  and  he  appointed  one  Frederick  Newe  and 
another  person  to  be  the  trustees  and  executors  of  his 
will  At  the  time  of  the  death  of  W.  Spread,  who 
died  without  leaving  issue,  the  appellant  being  the 
eldest  son  of  Thomas,  who  was  the  fourth  son  of 
Richard  Spread  his  first,  second,  and  third  sons  being 
dead  without  issue,  became  and  was  entitled  as  tenant 
in  tail  male  in  possession  to  the  estates  comprised  in 
the  setttlement  of  1794.  Shortly  afler  the  death  of 
W.  Spread  a  suit  was  institnted  by  Mr.  Newe  as 
trustee  and  executor  against  the  appellant,  and  others 
entitled  under  the  will  of  W.  Spread,  for  the  purpose 
of  having  his  estate  administered  and  the  trusts  of 
hi  swill  carried  into  execution  by  and  under  the  direc- 
tion of  the  Court.  The  answer  of  the  appellant,  who 
was  then  an  infant,  was  put  in  by  his  guardian,  and 
it  raised  an  issne  as  to  the  sanity  of  the  testator,  W. 
Spread.  Bnt  on  the  appellant  attaining  the  age  of 
twenty-one  years,  he  admitted  the  sanity  of  the  tes- 


tator, and  assented  to  a  decree  for  the  administratioa 
of  his  estate.     That  decree  was  in  the  usual  form,  aad 
it  directed  an  inquiry  as  to  the  estates  of  the  testator 
which  passed  under  his  will  and  were  charged  with 
the  payment  of  his  debts  and  legacies.    There  was 
no  adjudication  therefore  as  to  the  estates  of  Ballyno- 
ran and  Springfield  having  passed  under  the  will  of 
W.  Spread.     That  was  the  subject  of  inquiry  only, 
and  under  that  inquiry  the  case  of  election  might  have 
been  raised,  and  the  appellant  might  have  contended 
that  W.  Spread  had  no  title  to  devise  the  lands  of 
Ballynoran  and  Sprirgfield,  inasmuch  as  they  were 
bound  by  the  trusts  of  the  settlements.     Bnt  the 
Lords  Justices  of  Appeal  appeared  to  have  held  that 
the  appellant,  by  consenting  to  the  decree  in  Newev, 
Spread,  had  condosively  admitted  that  thetestator  had 
power  to  dispose  of  the  lands  of  Ballynoran  and 
Springfield,  and  that  they  passed  both  at  law  and 
in  equity  under  his  will,  and  were  subject  to  the 
trusts  thereof.    This,  however,  is  not  the  result,  or 
the  legal  effect  of  the  decree,  and,  as  I  have  already 
observed,  there  is  nothipg  in  the  decree  which  in- 
volves any  judicial  determination  as  to  the  testator's 
ownership  of  the  lands  in  question.     I  am  of  opinion, 
therefore,  that  this  decree  was  no  bar  to  the  relief 
sought  by  the  appellant  in  the  present  suit,  and  that 
it  contains  no  judicial  determination  of  any  of  the 
questions  now  raised  by  the  appellant.    I  must,  there- 
fore, advise  your  Lordships  to  reverse  the  decree  of 
the  Lords  Justices  of  Appeal.     This  reversal  brings 
us  to  consider  whether  the  decree  of  Lord  Chancellor 
Napier  ought  to  be  affirmed,  and  for  the  reasons 
which  I  have  already  given  I  must  advise  your  Lord- 
ships that  that  decree  also  ought  to  be  reversed. 
Lord  Chancellor  Napier  came  to  the  condnsion  that 
W.    Spread  did  in  fact  elect  and   take  under  the 
settlements.    The  Lord  Chancellor  appears  to  have 
considered  that  the  fact  of  the  election  must  he  infe^ 
red  from  from  his  continuing  in  the  enjoyment  of  the 
settled  estates.     But,  in  my  opinion,  the  better  prin- 
ciple is  that  which  is  furnished  by  the  judgment  of 
Lord  Cottenham.     Groat  iujustioe  might  be  done  if 
it  were  presumed  from  the  fact  of  continuing  in  pos- 
session that  a  party  intended  to  decide  a  question 
which  it  does  not  appear  that  he  was  ever  required  to 
consider.     I  must,  therefore,  advise  your  Lordships 
to  reverse  the  order  of  the  Lords  Justices,  and  also 
the  decree  of  the  Lord  Chancellor.     The  proper  form 
of  your  Lordship's  order  remains  to  be  considered.   I 
tliink  it  should  reverse  the  decree  of  the  Lords  Jns- 
tices  and  of  the  Lord  Chancellor,  and  should  then 
declare  that  W.  Spread  became,  and  was  on  the 
death  of  his  father,  Richard  Spread,  bound  to  elect 
between  his  title  as  tenant  in  tail  to  the  lands  of  Bal- 
lynoran and  Springfield,  and  his  title  as  tenant  for  life 
of  those  lands  comprised  in  the  settlement  of  1794; 
and  dedare  that,  inasmuch  as,  in  the  judgment  of 
this  House  W.  Spread  did  not  make  any  election  dur- 
ing his  lifetime,  it  is  competent  to  the  defendant,  W. 
Morgan,  and  the  other  defendants  claiming  under  the 
will  of  W.  Spread,  to  make  such  dection ;  and  if  they 
shaU  elect  to  take  the  estetes  of  Ballynoran  and 
Springfield  to  tiie  extent  of  their  interest  m  the  same 
agsunst  the  settlement,  declare  that  the  real  and  per- 
sonal estate  of  W,  Spread  is  applicable  to  the  extent 
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of  the  amoant  of  the  receipts  of  W.  Spread  as  tenaat 
for  life  of  the  other  estates  under  the  settlement,  to 
make  good  to  the  parties  entitled  nnder  sach  settle- 
ment the  fall  valae  of  the  lands  of  Ballynoran  and 
Springfield,  and  that  all  proper  accounts  ought  to  be 
directed  for  the  purpose,  inclading  the  accounts  of  the 
real  and  personal  estate  of  W.  Spread,  and  of  the 
moneys  received  bj  him  as  tenant  for  life  of  the  other 
estates  in  such  settlement:  and  with  these  declara- 
tions remit  the  cause  to  the  Court  below. 

Lord  Cbanworth. — My  Lords,  the  principal  question 
raised  in  this  cause,  was  whether  W.  Spread,  the  son  of 
R.  Spread,  the  late  grandfather  of  the  appellant,  did  or 
did  not  make  his  election  to  take  a  life  interest  in  cer- 
tun  lands  comprised  in  a  post-buptial  settlement  exe- 
eated  bj  the  said  R.  Spixad,  instead  of  in  interest  as 
tenant  in  tail  male  of  certain  other  lands  which 
had  descended  to  him  under  the  will  of  his  great 
grandfather.  The  said  R.  Spread  mairied  in  the  year 
1793*  and  had  a  son,  the  said  W.  Spread,  born  before 
Nov.  1794.  By  a  settlement  bearing  date  the  26th 
Not.  1794,  and  made  between  the  said  R  Spread, 
Susanna  his  wife,  of  the  first  part,  Thomas  Westropp 
and  Henry  Westropp  of  the  second  part,  and  John 
Westropn  and  Henry  Pcard  of  the  third  part,  reciting 
that  the  said  R.  Spread  was  then  seised  in  fee  of  the 
lands  of  Ballynoran,  in  the  county  of  Cork,  and  of  the 
lands  of  Springfield,  in  the  north  liberties  of  the  city 
of  Cork,  and  also  of  the  lands  of  Ballycannon  and 
Eilbeg,  in  the  said  north  liberties  of  the  said  city  of 
Cork,  and  of  the  lands  of  Coolnegrab  and  Belivah, 
Knockerogery,  Shanvaghy  and  Carrigatan,  in  the  said 
county  of  Cork,  it  is  witnessed  that  for  the  consider- 
ations therein  mentioned  the  said  R.  Spread  did  grant, 
release,  and  confirm  to  the  said  T]iomas  Westroop 
and  Mrs.  Westropp,  and  their  heirs,  to  the  use  of  the 
said  R.  Spread  for  his  life,  and  after  his  decease  sub- 
ject to  a  provision  for  the  said  Susanna  his  wife,  for 
her  life,  and  to  a  trust  term  of  500  years  for  raising  a 
sum  of  £3,000  as  poitions  for  the  younger  children 
of  the  man-iage,  to  the  use  of  the  said  W.  Spread  for 
life,  without  impeachment  of  waste,  and  afler  hisde 
ceaso  to  the  use  of  his  first  and  other  sons  suc- 
cessively in  tail  male,  with  remainder  to  the  use  of 
bb  daughters  as  tenants  in  common  in  tail,  and  for 
default  of  such  issue  to  the  use  of  the  first  and 
other  after-bom  sons  of  the  said  Richard  Spread  by 
the  said  Snsinnah,  his  wife,  severally  and  successively 
in  tail  male,  with  divers  remainders  over.  The  set- 
tlement then  contained  powers  enabling  the  said  W. 
Spread  to  charge  the  settled  property  with  a  jointure 
not  exceeding  £300  per  annum,  and  with  portions  for 
jonnger  children  not  exceeding  £4,000>  and  also  a 
power  enabling  the  said  R.  Spread  to  charge  the 
whole  by  way  of  mortgage,  with  any  sum  not  ex- 
ceeding £  1,000  and  interest.  The  whole  of  the  pro- 
perty then  settled,  except  Ballynoran  and  Springfield, 
was,  nnder  the  settlement  made  on  the  marriage 
of  the  parents  of  Richard  Spread,  subject  to  a  charge  of 
£1,000  in  favour  of  his  brothers  and  sisters.  It  was 
also  liable  to  several  judgment- debts,  as  well  of  the 
said  Richard  Spread  as  of  his  ancestors.  R.  Spread 
liad  nine  children  by  the  said  Susanna  his  wife^  t>., 
the  said  W.  Spread,  his  eldest  son  R.  Spread,  his  se- 
cond  son,  Palmes  Spread  his  third  soi^  Thomas  Spread 


his  fourth  son,  and  five  younger  children.  R.  Spread, 
the  second  son,  died  without  issue  in  his  father's  life- 
time, and  Thomas,  the  fourth  son,  also  died  in  his 
father's  lifetime,  on  the  10th  Feb.  1831,  leaving  the 
appellant  his  son  and  heir.  Richard,  the  father,  hav- 
ing survived  the  said  Susannah,  his  wife,  died  on  the 
15ch  May,  1H3I,  three  months  after  the  death  of  his 
son  Thomas  In  Feb.  1832,  a  suit  was  instituted  in 
the  Irish  Court  of  Chanceiy  against  the  said  W. 
Spread  and  other  necessary  parties  by  persons  claim- 
ing a  share  as  well  of  the  £3,000  portions  charged  by 
the  settlement  of  Nov.  1794  as  of  the  £1,000  due 
under  the  older  settlement,  for  the  purpose  of  having 
those  sums  as  well  as  the  amount  of  several  prior 
charges  raised  and  paid.  To  the  detail  of  these  pro- 
ceedings it  is  unnecessary  to  advert.  It  is  sufficient 
to  say  that  by  a  decretal  order  of  the  1  Itb  of  Jane, 
1836,  the  amounts  due  on  the  several  charges  affect- 
ing the  settled  lauds  having  been  ascertained  it  was 
ordered  that  these  lands,  or  a  competent  part  of  them, 
should  be  sold  for  the  purpose  of  raising  what  had 
been  so  found  due.  On  investigating  the  title  of  the 
lands  thus  ordered  to  he  sold,  it  was  discovered  that 
R.  Spread,  the  settlor,  in  1794  was,  as  to  the  lands  uf 
Ballynoran  and  Springfield,  not  seised  in  fee-simple, 
but  was  only  seised  as  tenant  in  tail  male  nnder  the 
will  of  his  grandfather  John  Spread,  dated  in  1745. 
As  to  these  lands,  therefore,  the  settlement  of  1794 
was  inoperative,  and  William,  as  the  eldest  son  of 
Richard,  became  on  his  father's  death  tenant  thereof 
in  tail  male.  The  charges  ascertained  by  the  decree 
of  June,  1836,  were  all  raised  by  sale  of  the  lands 
included  in  the  settlement  exclusive  of  Ballynoran  and 
Springfield,  and  exclusive  also  of  Ballycannon,  part 
of  the  lands  of  which  Richard  was  seised  in  fee  at  the 
date  of  the  settlement.  From  the  time  of  the  sale 
W.  Spread  continued  in  possession  of  all  the  unsold 
lands,  and  on  the  2nd  Jan.  1839,  he  executed  a  dis- 
entailing deed  of  Ballynoran  and  Springfield,  declaring 
the  uses  to  himself  in  fee.  William  had  married  in 
1 826,  and  there  was  an  issue  of  the  marriage,  an  only 
child,  Elizabeth,  but  she  died  without  issne  in  1844. 
Palmes  Spread,  the  third  son  of  Richard,  the  settlor, 
also  died  without  issne  in  1843.  On  the  28th  Jan» 
1845,  W.  Spread,  by  a  deed,  reciting  his  title  to  the 
lands  of  Ballynoran  and  Springfield,  as  tenant  in  fee 
simple  under  the  whole  entail,  and  his  disentailing 
deed,  and  his  title  to  the  lands  of  Ballycannon  as  te- 
nant for  life  under  the  settlement  of  1794,  mortgaged 
all  those  estates  to  James  Heney,  for  securing  to  him 
a  sum  of  £500  and  interest,  and  on  the  15th  Nov. 
1845,  W.  Spread  and  James  Heney  concurred  in 
transferring  the  mortgage  to  W.  Morgan,  in  consider- 
ation of  £500  paid  by  him  to  Heney,  and  of  a  further 
advance  of  £1,200  made  by  him  to  W.  Spread.  On 
the  6th  July,  1849,  W.  Spread  executed  a  will  duly 
attested  for  passing  real  estates,  and  thereby  directed 
his  debts  and  legacies  to  be  raised  out  of  his  estate 
and  lands  of  Ballynoran  and  Springfield  thereinafter 
mentioned,  aud  he  bequeathed  to  his  natural  daughter 
Eliza,  the  wife  of  William  Sullivan,  and  her  issue  for 
ever,  an  annuity  of  £  100  chargeable  on  the  said  lands; 
and  after  giving  some  small  legacies,  he  bequeathed 
his  estates  and  lauds  of  Ballynoran,  situate  in  the 
barony  of  Orrery  and  Kilmore,   in  the  county  of 
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Cork,  and  his  lands  of  Springfield,  in  the  north  liber- 
ties of  the  city  of  Cork,  to  the  appellant  and  his 
Issne  subject  to  the  said  annnitj;  and  he  appointed 
Frederick  Newe  and  another  gentleman  to  be  execu- 
tors and  tmstees  of  his  will.      On  the  20th  of  Sept. 

1849,  the  said  W.  Spread  died  without  having  re- 
Toked  or  altered  his  said  will,  leaving  the  appellant 
his  nephew  and  heir-at-law.  The  said  Frederick 
Newe  alone  proved  the  will,  and  undertook  to  execute 
the  trusts  thereof.  The  appellant  is  the  eldest 
son  of  Thomas,  the  fourth  son  of  Richard,  and  was 
the  person  entitled  on  the  death  of  William  as 
tenant  in  tail  male  in  possession  to  the  lands  included 
in  the  settlement  of  1794.      In  the  month  of  April, 

1850,  the  said  Frederick  Newe  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  appellant 
and  other  persons  claimmg  nnder  the  will  of  the  said 
W.  Spread  praying  amongst  other  things  that  the  trusts 
thereof  might  be  carried  into  execution  under  the 
direction  of  the  Court.  The  appellant,  being  an  hi- 
fant  under  the  age  of  21  years,  answered  the  bill  by 
his  guardian,  and  stated  that  he  had  been  informed 
and  believed  that  the  said  W.  Spread  was  not  of  dis* 
posing  mind  at  the  date  of  the  said  will,  and  he  sub- 
mitted his  rights  to  the  protection  of  the  Court.  In 
March,  1851,  the  appellant  attained  his  age  of  twen- 
tyone,  and  abandoned  all  questions  as  to  the  sound- 
ness of  mind  of  the  said  W.  Spread,  and  by  a  decree 
in  the  said  suit  of  Newe  ▼.  Spread  and  others  it  was 
by  consent  ordered  and  decreed  that  the  trusts  of  the 
sud  will  should  be  performed  and  carried  into  execu- 
tion, and  it  was  referred  to  the  Master  to  inquune  and 
report  on  what  estates  of  the  testator  the  legacies  and 
annuities  given  by  His  will,  and  his  debts  were 
charged;  and  further  dir^tions  were  reserved.  In 
these  circumstances,  and  before  the  Master  had  made 
his  report,  the  appellant,  on  the  31st  of  Aug.  1858, 
executed  a  disentailing  deed  of  the  lands  of  Ballyno* 
noran  and  Springfield,  and  the  14th  Sept.  1858,  he 
filed  his  cause  petition  against  the  said  Frederick 
Newe,  William  Sullivan,  and  Eliza  his  wife,  and  W. 
Morgan,  who  claimed  title  as  mortgagees  by  virtue 
of  a  mortgage  executed  by  the  said  W.  Spread  in  his 
lifetime,  and  against  other  formal  parties,  praying  a 
declaration  that  the  said  W.  Spread  did  in  his  life- 
time elect,  by  his  acts  and  conduct,  to  confirm  the 
settlement  of  1794,  or  if  the  Court  should  be  of  opi- 
nion that  no  such  election  was  made,  then  that  the  par- 
ties claiming  nnder  him  might  be  ordered  to  make  theur 
election ;  and,  in  case  they  should  elect  to  take  agunst 
the  settlement,  then  that  the  lands  of  Ballynoran  and 
Springfield,  and  other  real  and  personal  estate  of  the 
said  W.  Spread,  might  be  declared  liable  to  compen- 
sate to  the  appellant  and  to  the  representatives  of 
Palmes  Spread  all  the  benefit  which  the  said  W. 
Spread  took  in  the  settled  lands,  exclusive  of  the 
Ballynoran  and  Springfield  estates.  The  said  Frede- 
rick Newe,  Mr.  and  Mrs.  Sullivan,  and  W.  Morgan, 
filed  affidavits  in  answer  to  the  said  petition,  thereby 
insisting  in  substance  that  the  said  William  Spread, 
deceased)  had  not  made  any  election,  and  that  he 
was  not  bound  to  elect,  and  further  that  the  pro- 
ceedings in  the  suit  of  Newe  v.  Spread  were  a  bar  to 
the  relief  sought  against  them.  Further  affidavits 
having  been  filed,  the  cause  came  on  to  be  heard  by 


Lord  Chancellor  Napier,  who  by  his  decretal  order, 
dated  the  7th  of  February,  1859.  declared  that  ths 
said  W.  Spread,  deceased,  In  his  lifetime,  elected  to 
confirm  the  settlement  of  1794,  and  to  take  Ballyno- 
ran and  Springfield  thereunder,  and  that  the  sp- 
pellant,  the  only  son  of  ThomaSi  the  fourth  son  of 
Richard,  was  entitled  in  equity  to  those  lands,  sod 
proper  conveyances  of  the  said  lands  were  ordered  to 
be  made  to  the  appellants  by  all  necessary  parties. 
The  respondents,  considering  themselves  aggrieved  by 
this  order,  appealed  to  the  Court  of  Appeal,  and  that 
Court,  without  gomg  into  the  question  of  election, 
held  that  the  appellant  was  condnded  by  the  de* 
cree  in  Newe  v.  Spread^  whidi  they  held  to  present 
an  insuperable  bar  to  the  relief  sought  by  him  in  his 
cause  petition.  They,  therefore,  reversed  the  order 
of  Lord  Chancellor  Napier,  and  dismissed  the  appel- 
lant's cause  petition  with  costs.  Against  this  order 
appellant  appealed  to  this  House.  The  appeal  wis 
heard  at  the  latter  part  of  the  last  session,  and  it  now 
remains  for  the  House  to  pronounce  its  decision.  In 
the  first  place,  it  is  necessary  to  dispose  of  the  qaes- 
tion  arising  out  of  the  prior  decree  in  Newe  v.  Spread^ 
for  if  the  Lords  Justices  were  right  in  treatmg  that  as 
a  bar  to  any  relief  whatever  instituted  by  the  appel- 
lant, it  is  unnecessary  to  consider  whether  the  rdief 
given  by  Lord  Chancellor  Napier  in  that  suit  was  or 
was  not  warranted.  But  I  cannot  concur  with  the 
Court  of  Appeal  in  the  view  which  they  took  of  the 
case.  Where  a  question  has  once  been  decided  by  a 
Court  of  competent  jurisdiction,  the  same  question 
cannot  be  again  raised  between  the  same  parties  in 
the  same  way,  or  indeed  in  any  other  Court,  unless 
by  way  of  appeaL  The  Court  of  Appeal  in  Ireland 
thought  that  this  principle  precluded  them  from  look- 
ing into  the  question  raised  by  the  appellant  in  bis 
cause  petition.  But  this,  I  thmk,  was  a  mistake. 
The  question  raised  by  the  appellant  in  his  canse  pe- 
tition was,  whether  W.  Spread,  his  nude,  was  not 
bound  to  elect  between  his  title  as  hdr  in  tail  male 
under  the  will  of  1745,  to  the  lands  of  Ballynoran 
and  Springfield,  and  his  title  as  tenant  for  life  of  these 
same  lands,  with  several  other  estates  under  the  set- 
tlement of  1794,  and  further  whether,  being  bonnd  to 
elect,  he  had  not  in  his  lifetime  elected  to  take  nn- 
der the  latter  title?  It  surely  cannot  be  contended 
that  these  questions  were  concluded  or  even  afiected 
by  the  decree  in  Newe  v.  Spread,  By  that  decree 
the  appellant  is  certainly  bound,  for  he  was  a  consent- 
ing party  to  it;  but  all  which  it  decided  was  that  the 
trusts  of  tJie  will  of  W.  Spread  should  be  perfonned, 
and  that,  with  that  view,  the  necessary  accounts 
should  be  taken,  and  that  the  Master  sboild  in- 
quire and  state  out  of  what  estates  of  the  testa- 
tor the  debts,  legacies,  and  annuities  of  the  tes- 
tator ought  to  be  raised.  On  that  reference  it  was 
open  to  appellants  to  show  before  the  Master  that  no 
debts,  legacies,  or  annuities  ought  to  be  raised  or  paid 
out  of  the  estates  of  Ballynoran  and  Springfield,  which 
Richard  Spread  included,  or  purported  to  indnde,  m 
his  settlement  of  1794,  on  the  ground  that  the  testae 
tor  had  no  power  so  to  charge  thes?  lands.  The 
Court  below  seems  to  have  proceeded  on  the  ground 
that  the  appellant  must  be  taken,  by  consenting  to  the 
desree,  to  have  admitted  that  the  tesutor  had  power 
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to  &pofte  of  the  lands  of  Balljaoran  and  Springfield,  | 
which  wereincJaded  in  the  settlement  of  1794,  inas-  I 
much  «S  there  were  no  other  lands  on  which  his  will  ' 
eoQld  operate.     Bat  there  was  judicial  consiai  that  > 
the  testator  had  no  other  lands  of  Balljnoran  and 
Springfield  besides  those  included  in  the  settlement  of 
1 794,  and  the  language  of  the  decree  is  properly  and 
cantionslj  worded  according  to  the  form  in  ordinary 
use,  so  as  to  bind  no  one  to  anything  except  the  ya- 
lidity  of  the  will  and  of  the  trust,  so  far  as  there 
might  exist  property  by  means  of  which  those  tmsts 
ooald  be  carried  into  execution.     To  this  extent  the 
iq^MUant  was  bonnd  when  he  filed  his  cause  petition, 
bat  be  was  bound  no  further,  and  therefore  he  was 
at  fall  liberty  to  raise  a  question  not  touched  by  what 
alone  had  been  decided.     I  may  remark,  though  that 
la  hardly  material,  that  the  Master  had  not  made  his 
report  when  the  appellant  instituted  his  proceedings, 
and  the  decree  founded  on  that  report,  and  for  the 
&Bt  time  declaring  that  the  debts  and  legacies  under 
the  will  of  the  testator  were  validly  charged  on  the 
lands  in  question,  was  not  made  till  four  months 
after  the  decree  of  the  Court  of  Appeal  dismissing  the 
appellant's  salt,  and  considerably  more  than  a  year 
*  after  the  decree  of  Lord  Chancellor  Napier.     Bieing 
'  ibas  of  opinion  that  the  decree  of  the  Coart  of  Ap- 
peal cannot  be  supported,  I  will  next  consider  whether 
the  decree  of  Lord  Chancellor  Napier  was  correct. 
Two  questions  were  raised  before  him:  first,  whether 
the  facts  were  such  as  to  raise  against  the  said  W. 
Spread,  deceased,  a  case  of  election;  and,  secondly, 
if  they  were,  then  whether  he  did  elect  to  take  under 
the  settlement.     We  are  relieved  from  any  difficulty 
as  to  the  first  poiiit,   for  at  the  hearing  at  the  bar  it 
was  admitted  that  a  case  of  election  was  raised,  and 
tbe  only  question,  therefore  is  whether  Spread  did  in 
fKt  make  his  election  to  take  under  the  settlement. 
Lord  Chancellor  Napier  decided  that  he  did.      In  or- 
der to  determine  whether  that  decision  was  right  we 
iDttft  look  to  all  the  facts  of  the  case  with  reference 
to  tbe  acts  and  deeds  of  the  party  bonnd  to  elect 
Tbe  obligation  to  elect  arose  on  the  death  of  Richard 
Spread  in  May,  1831,  when  W.  Spread  became  enti- 
tled in  possession  to  Ballynoran  and  Springfield  as 
tenant  in  tail  male  if  he  claimed  under  the  will  in 
1845,  or  to  those  lands  with  Ballycannon  and  the 
others  as  tenant  for  life  if  be  claimed  nnder  the  set- 
tlemeot  of  1794.      Immediately  on  the  death  of 
Bicbard,  William  entered  into  possession  of  the  whole 
of  tbe  lands  which  Richard  his  father  settled  or  pur- 
ported to  settle,  in  1794,  believing  that  he  was  seised 
in  fee  of  the  whole.     William,  however,  did  not  long 
retain  possession,  for  in  1832  a  creditor  who  bad  ol^ 
tained  a  judgment  against  bim  issued  writs  of  elegU^ 
aod  thereby  obtained  possession  of  certain  parts  of  the 
settled  lands,  of  which  the  sheriff  pot  him  in  posses- 
sion as  being  one-  half  of  lands  to  which  William  was 
entitled,  and  about  the  same  time  the  Court  of  Chan- 
cery  by  the  receiver  took  possession  of  the  rest  of  the 
lands  in  the  cause  which  had  been  instituted  in  Febru- 
ary, 1 832,  for  raising  the  sums  charged  on  the  set- 
tleid  estates,  including  Ballynoran  and  Springfield.  So 
jnatters  continued  till  the  sale,   which,  as  I  have 
stated,  was  made  pursuant  to  the  decree  of  the  1 1th 
Jane,  1836.     That  sale  jndnded  a  part  of  the  lauds 


held  by  the  elegit  creditor,  whose  demand  was  finally 
satisfied.  It  did  not  not  include  Ballynoran  or  Spring- 
field, nor  did  it  include  Ballycannon,  which  was  part 
of  tbe  lands  of  which  Richard  wsj  seised  in  fee  when 
he  made  the  settlement  of  November,  1794.  From 
the  time  when  the  sale  was  completed,  William 
Spread  remained  in  possession,  till  his  death,  as  well  as 
of  Ballynoran  and  Springfield,  as  also  of  Ballycannon. 
He  also  obtained  an  order  dated  the  30th  November^ 
1843,  for  payment  to  him  of  the  dividends  to  accrue 
due  on  a  sum  of  £507  Us.  2d,  Three-and-a-Half 
per  Cent.  Stock,  standing  in  Court  to  the  credit  of 
the  cause  in  which  the  sale  was  made,  being  the  ba- 
lance of  the  purchase-money  which  remained  after 
satisfying  all  charges  and  costs.  The  true  state  of 
the  title  had  been  ascertained  by  the  opinion  of  Ser^ 
jeant  Warren,  given  on  investigating  the  abstract  of 
title  prepared  with  a  view  to  the  sale  nnder  the  decree 
of  the  4th  June,  1 836.  That  opinion  bears  date  the 
17th  July,  1937,  and  on  the  2nd  Jan.  1839,  Wil- 
liam Spread,  acting,  no  doubt,  on  that  opinion,  exe* 
euted,  as  I  have  already  stated,  a  disentailing  deed 
of  Ballynoran  and  Springfield,  declaring  the  uses  ta 
himself  in  fee.  The  result  of  all  these  facts  is,  that 
from  the  time  when  Serjeant  Warren  gave  bis  opinion 
m  July,  1837,  William  Spread  was  cerUinly  aware 
of  his  title,  and  with  full  knowledge  of  it  he  claimed! 
to  retain  and  did  during  the  whole  of  his  life  retain^ 
all  the  benefits  created  in  his  favour  by  the  settle* 
ment  of  1794.  If,  therefore,  this  is  sufficient  to  en- 
able the  Court  to  declare  that  he  made  his  election  to 
accept  the  settlement  in  lien  of  his  title  nnder  the 
whole  entail,  the  decree  of  Lord  Chancellor  Napier 
was  right ;  but  the  circumstances  seem  to  me  to  show 
that  W.  Spread  acted  in  ignorance  of  tbe  law  which 
bound  him  to  elect.  He  thought  he  had  a  right  to 
claim,  and  he  intended  to  claim  both  estates;  and 
the  question  is,  whether  in  these  circumstances  the 
Conrt  can  say  that  it  will  understand  him  to  have 
made  any  election  at  all.  The  ground  on  which  the 
Court  holds  a  person  in  the  position  of  W.  Spread 
bonnd  to  make  his  election  is,  that  he  reads  the  set- 
tlement as  if  it  contained  a  condition  that  all  persona 
taking  benefits  under  it  should  give  effect  to  its  provi- 
sions as  to  the  whole  of  the  property  over  which  the 
settlor  purported  to  exercise  dominion.  If  such  a 
condition  b  expressed,  then  no  injustice  can  be  done 
by  holding  that  a  person  taking  the  benefits  of  the 
settlements  shall  not  set  up  a  title  to  any  part  of  tbe 
settled  property  adverse  to  the  title  of  the  settlor.  He 
knows  the  conditions  on  which  alone  he  can  enjoy  the 
settled  property,  and  knowing  them  he  chooses  to 
enjoy  it.  He  is  therefore,  plainly  bound  by  the  con- 
diUons.  But  when  no  such  condition  is  expressed, 
i^  in  fact,  be  is  ignorant  of  tbe  rule  of  equity  which 
implies  it,  can  the  Conrt  treat  him  as  if  he  bad  known 
it,  and  say  that  he  has  made  an  election  which  he  did 
not  intend  to  make?  I  think  not.  It  is  true  that 
he  knows,  or  may  know,  the  state  of  his  title,  and 
that  title  may  be  such  as  imposes  on  bim  the  duty^ 
of  electing.  But  unless  he  is  acqnunted  with  tbe 
mle  of  law  which  obliges  him  to  elect,  I  do  not  see 
how  it  is  possible  to  say  with  truth  that  he  has  made 
an  elecUon.  He  cannot  have  done  that,  if  he  vaa 
unaware  that  he  was  nnder  any  obligation  to  make> 
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k.     The  iojnstiee  of  holding  a  party  to  have  made  an 
dection  m  eooh  a  case  might  be  extreme  in  cases 
where  the  diflEerence  in  value  between  the  two  pro- 
perties is  very  great.     That  W.  Spread  did  Dot  in- 
tend to  elect  to  take  the  benefits  conferred  on  him  by 
the  settlement,  and  to  give  np  his  title  as  tenant  in 
tail  afterwards  converted  into  a  fee^simple  in  Bally- 
noran  and  Springfidd,  seems  to  me  dear,  not  oulj 
from  the  mortgage  he  made  to  Heney  and  afterwards 
to  Morgan,  m  which  he  expressly  asserts  his  title  In 
Ihe-simple  to  those  lands,  and  deals  with  them  accord- 
ingly, bnt  also  from  his  will,  whereby  he  treats  him- 
idf  as  absdnte  owner  of  them,  and  devises  them  as 
being  the  owner.     It  is,  however,  cartatniy  trne  that 
he  remained  in  possession  of  the  or.sold  settled  lands 
up  to  the  time  of  his  death,  as  wdl  as  of  the  di  Wdend 
arising  from  the  small  balance  prodnced  on  the  sale 
beyond  what  was  reqnured  for  satisfying  its  objects, 
and  it  was  argned  that  on  the  authorities  this  mnst 
be  taken  as  condosively  showing  that  he  had  made  his 
election,  it  bemg  certain  that  for  the  hut  twelve  years 
iof  his  life  and  upwards,  while  he  was  thus  in  pbsees- 
aion,  he  had  become  aware,  from  Serjeant  Warren^s 
iOpinion,  that  he  had  a  title  nnder  the  will  of  1745, 
to  Ballynoran  and  Spiingfield,  paramount  to  that  nn* 
der  the  settlement  of  £704.      I  do  hot,  ho«rever, 
think  that  t£e  anthorides  establish  any  such  general 
proposition.    There  are  nndoubtedly  many  eases  ia 
which,  from  the  drcunistance  that  the  person  bound 
to  elect  has  for  a  lojg  series  of  years  taken  that  to 
which  he  was  only  entitled  if  he  daimed  under  the 
will  or  settlement  in  question,  he  has  been  held  to 
have  made  his  dection.      These  dedsions  may  have 
been  quite  correct,  for  the  Oonrt  may  have  properly 
Inferred  from  the  facts  of  these  cases  that  the  person 
bound  to  eleot  knew  the  obligation  wUch  the  doctrme 
of  equity  cast  upon  him,  and  then  bts  conduct  might 
show  cottdusively  that  he  intended  to  make  an  elec- 
tion.    On  no  other  principle  can  they  be  supported. 
This  was,  as  I  understand  the  case^  the  ground  on 
which  the  Master  of  the  Rclls  founded  his  decision  in 
Worthington  v.  Wigginion  (20  Beav.  67),  on  which 
ao  much  stress  was  laid  in  the  argument  at  your  Lord- 
ships* bar.      It  was  merely  that  the  widow  accepted 
the  benefits  given  to  her  by  the  will  of  her  husband, 
but  that  she  did  so  knowing  that  she  could  not  con- 
dstently  with  that  enjoyment  set  up  her  own  adverse 
title  to  the  stock.     His  Honor  took  pains  to  show  that 
the  widow  had  not  by  the  mode  in  which  she  dedt 
with  the  stock  intended  to  assert  any  title  to  it  ad- 
verse to  her  husband's  will.     The  true  doctrine  is 
yery  correctly  stated  by  Lord  Gottenham  in  Padbury 
T.  Clark  (2  Mac  &  Gor.  306).     His  Lordship  there 
sajB — '*  if  a  party  being  bound  to  elect  between 
two  properties,  not  being  called  upon  so  to  elect,  con- 
tinues in  the  receipt  of  the  rents  and  profits  of  both, 
auch  receipt  afibrding  no  proof  of  preference  cannot 
be  an  dection  to  take  the  one  and  reject  the  other." 
That  was  exactly  what  was  done  by  W.  Spread  in 
this  case,  and  I  am  unable,  therefore,  to  concur  with 
liOrd  Ghancdlor  Napier  in  his  view  of  this  case.      I 
OOQcnr,  therefore,  with  my  noble  and  learned  friend 
on  the  woolsack  in  thinking  that  the  decree  of  Lord 
OhanceUor  Napier  and  that  of  the  Court  of  Apped 
must  both  be  reversed^  and  that  the  case  must  be  re- 


mitted back  to  the  Court  of  Chancery  in  Irehmd,  with 
a  dedaratlon  to  the  eftet  that  has  been  stated^by  the 
Lord  Chancellor. 

Lord  Chslusforix — My  Lorda,   my  noble   and 
learned  friend  on  the  woolsack  has  so  fully  stated  the 
Aicts  and  circumstances  of  this  ease,   that,  agreeiQ| 
with  him  and  my  noUe  and  learned  friend  (Lnd 
Cranworth)  arl  do^  it  will  be  neoeesaiy  to  make  odj 
a  few  additiond  observations.      It  being  admitted 
that  William  Spread  was  put  to  his  dection  to  tal^e 
under  or  agdnst  the  deed  of  Si6th  November,  1794, 
the  materid  qnestion  to  be  determined  isi  whether  he 
did  in  fact  make  such  eleetion?      Lord  Ghancdlor 
Napier,  by  his  decretd  order  apon  the  cauf  e  petition 
iied  by  the  appellant,  dedared  that  WOliam  Spred 
in  his  lifethne  elected  to  confirm  the  indenture  of  set- 
tlement of  the  a6th  November,   1704,  and  to  tal^e 
the  lands  of  Bdly noran  and  Spring^d;  that  the  ap- 
pellant was  entitled  in  equi^  to  those  lands,  and  A^ 
such  of  the  re^ndeuts  as  were  necessary  parties 
should   ezecnte  proper  conveyanoea  of  the  same. 
Upon  an  wppeeX  from  this  order  the  Conit  of  Appeal, 
without  iondimg  the  question  of  dection,  bdd  that 
the  decree  in  the  case  of  Newe  v.  Spread  was  a  oon^ 
dustve  bar  to  the  rdief  sought  by  the  appellant  in  hb 
cause  petition,  which  they  dismissed  with  costs.  WiA 
great  respect  to  the  learned  judges  of  the  Gonit 
of  Appeal,  I  see  no  ground  for  this  summary  mode  of 
disposing  of  the  case.  The  decree  in  Newe  v.  Spread, 
according  to  the  opinion  of  Lord  Gottenham  in  Bak- 
hrigg§  v.  Badddty^  would  ody  be  a  bar  to  the  app^ 
lant's  dum  in  his  cause  petition  if  the  subject-matter 
adjudicated  upon  were  the  same  in  both  proceediDgs. 
fint  the  decree  in  the  former  case  was  merely  that 
the  trusts  of  William  Spread's  will  be  performed,  and 
that  it  be  referred  to  the  Master  to  inqdre  and  report 
on  what  estates  the  legades,  annuities,  and  debts  of 
the  testator  were  charged,  and  out  of  which  they 
ought  to  he  raised  and  pdd.     It  is  true  thatibo 
prayer  of  the  bill  in  this  suit  prayed  that  sach  of  the 
debts,  legacies,  and  annuities  as  the  lands  of  Spring- 
field  and  Ballynoran  should  appear  to  be  sabject  to 
might  be  paid  thereout  in  such  manner  as  to  the  said 
Gonrt  shodd  seem  fit.      But  how,  even,  with  this 
proof,  thatr  upon  the  reference  to  the  Master,  be 
wodd  have  to  consider  whether  amongst  the  estates 
to  be  charged  with  the  debts  and  legades  Spriogfeld 
and  Ballynoran  were  to  be  induded,  it-codd  be  said 
that  the  decree  adjudicated  upon  the  qnestion  of  elee- 
tion under  the  deed  <^  the  26th  November,  1794, 1 
am  at  a  loss  to  understand.      In  the  words  of  Lod 
Gottenham  in  Bainbrigge  v.  BaddeUy,  **  ^® J[°S" 
tion  to  be  considered  is,  whether  the  former  proceed- 
ings could  have  been  pleaded  in  bar  to  tbe  P^^ 
bill.     For  this  purpose  the  plea  must  hsfe  averred 
that  the  former  suit  was  for  the  same  matter."   The 
Court  of   Appeal,   therefore,  ought   not  to  ban 
held  the  appellant  to  be  conduded  by  the  decree  in 
Newe  V.  Spread,  but  ought  to  have  considered  and 
determined  the  question  whether  Lord  CbanceUor 
Napier  was  right  in  holding  W.  Spread  had,  withftU 
knowledge  of  the  state  of  the  title,  elected  to  take 
under  the  settlement  of  1794.      In  order  tJ>*^  *  P^' 
son  who  is  put  to  his  election  should  he  oondoded  oy 
it,  two  things  ace  necessary,  first,  a  faU  knowledge  of 
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tiie  nntate  of  the  Inconsistent  rights,  and  of  the  ne- 
eessitj  of  electing  between  them:  second,  an  intention 
to  elect  manifested  either  expresslj  or  by  acts  which 
iiD|>l/  choice  and  acquiescence.     In  this  case  William 
Spmid  was  ignorant  of  his  title  to  the  lands  of  Ballj- 
Doraa  and  Springfield  till  after  Serjeant   Warren's 
opimon  in  1B37;  therefore  any  proof  of  acquiescence 
In  the  settlement  of  1794  whieh  conld  amount  to 
eieckion  must  be  sought  for  subsequently.     But  I  do 
Bot  find  any  unequivocal  act  done  by  Wilfiam  Spread 
sfter  that  period  which  indicates  his  intention  to  claim 
under  the  settlement,  instead  of  insisting  upon  his  pa- 
ramount title  to  the  lands  of  Ballynoran  and  Spring 
field.      On  the  contrary,  eyerything  done  by  him 
afterwards  appears  to  show  that  he  considered  himself 
entitled  to  have  the  benefit  both  of  the  settlement  and 
of  his  own  entailed  lauds.   The  language  of  Sir  Thomas 
Flnmer  in  the  case  of  IMan  v.  Parker  (1  Swanst 
&S9)  may  with  some  slight  alteration  be  applied  to 
Ihis  case:  **  Taking  both  estates,  enjoying  that  which 
was  bis  own,  and  also  that  given  to  him  by  hid  son, 
how  can  it  be  siud  that  he  relinquishes  one  and  elects 
to  take  the  other?    Has  he  not  rather  elected  to  take 
both?"    And  again:  "  With  reference  to  intention, 
tiierefore,  the  evidence  contained  in  these  transactions 
of  his  Intention  to  retain  his  own  estate  is  at  least  as 
strong  as  the  evidence  of  his  intention  to  accept  the 
ph>perty  given  to  him  by  his  sOn,  derived  from  the 
mortgage  and  other  acts  of  own6tship  e±6roised  over 
it    How  then  can  the  Court  declare  that  he  elected 
to  take  the  one  and  renounce  the  other  7^*     Thd  doc- 
trme  on  the  subject  is  very  clearly  and  correctly  stated , 
by  Lord  Cottenham  in  the  passage  cited  from  his  i 
judgment  in  Padhury  v.  Clark  by  my  noble  and 
learned  friend.  Lord  Cranwortti.     There  are  two  mi- 
nor points  which  were  raised  in  the  argument  for  the 
respondents  which,  as  the  case  Is  to  be  remitted  back 
to  the  Court  of  Chancery  in  Ireland,  may  be  shortly 
noticed.    It  was  insisted  that  the  appellant  waa  pre- 
vented by  his  laches  from  now  insisting  upon  an  elec- 
tion.    No  authority  was  produced  for  the  position 
that  a  party  having  an  equity  to  compel  an  election 
forfeited  that  equity  by  delay  in  Enforcing  it.    The 
cases  which  Were  cited  upon  this  point  applied  to  the 
person  who  has  the  right  of  election  losing  it  by  ac- 
qaiescence,  and  not  to  the  person  who  has  a  right  to 
compel  an  election.     Again  it  was  said  that  the  right 
of  the  appellant  at  the  utmost  was  to  receive  compen- 
sation; that  this  was  a  simple  contract  debt,  and 
that  therefore  the  Statute  of  Limitations  had  run 
agtinat  it     To  which  it  was  answered  that  the 
right  to  compensation  was  a  charge  upon  ^  the  real 
ttUte,  and  therefore  the  Statute  of  Limitations  was 
0041^  of  the  question.     But  even  supposing  the  compen- 
nttott  to  be  in  the  hature  of  a  simple  contract -debt, 
the  claim  to  it  can  only  arise  where  an  election  is 
made,  smd  the  statute  can  only  begin  to  run  from  that 
time,     ifo  Section  has  hitherto  been  made,  and  there- 
£)re  no  debt  at  present  exists  upon  which  the  statute 
am  attach.    I  ^^gree  that  the  decrees  of  Lord  Chan- 
cellor Nafrier  aod  of  the  Court  of  Appeal  ought  to  be 
reversed^  and  the  case  remitted  back  to  the  Court  of 
Chancery  in  Irehuid,  with  the  declaration  suggested 
by  my  noble  and  lean^ed  friend  pn  the  woolsack. 
The  Attorn^' Cfeneral. — Before  your  Lordship  puts 


the  question,  will  your  Lordships  allow  me  to  mention 
two  points?  First,  that  under  the  decree  of  the  Lords 
Justices  which  your  Lordships  reversed  when  the 
cause  petition  of  the  appellants  was  dismissed  with 
costs,  the  payment  of  these  costs  has  been  exacte(L 
Of  course  your  Lordships  will  direct  the  costs  which 
have  been  paid  under  that  reversed  decree  to  be  re- 
paid. Theother  point  is  this:  the  respondents  pre- 
sented a  joint  supplemental  appendix  in  thiis  case  in 
addition  to^the  original  joint  appendix,  in  which  the^ 
printed  various  documents,  some  of  which  were  of  a 
subsequent  date  to  the  institution  of  this  suit,  and 
which,  therefore,  were  not  properly  evidence  in  the 
case.  A  petition  was  presented  to  your  Lordships  to 
expunge  those  alleged  immaterial  documenta  so  im- 
properiy  Introduced  from  the  supplemental  appendix, 
and  your  Lordships  ordered  those  costs  to  be  reserved 
until  the  decision  upon  this  appeal  and  of  course  we 
now  ask  for  those  costs  to  be  repaid. 

The  Lobd  Chancellor. — ^Yonr  Lordships,  I  think, 
will  agree  with  me,  that  it  is  extremely  desirable 
that  questions  such  as  that  which  has  now  been 
raised  with  regard  to  the  costs  of  this  supplemental 
appendix  shoiUd  not  be  brought  before  your  Lord- 
ships. I  may  state,  however,  that  it  was  almost  hn- 
possible  to  determine  that  question  in  the  appeal  com<- 
mittee  without  hearing  the  appeal.  It  was  then 
stated  that  many  documents  were  included  in  the 
supplemental  appendix  which  were  irrelevant  and 
unnecessary.  To  determine  whether  they  were  rele- 
vant or  necessary  would  have  been  beyond  the  usual 
scope  of  ih6  inquiry  of  the  appeal  committee.  There- 
fore they  had  hardly  any  other  course  to  adopt  than 
that  which  has  been  adopted.  But  I  think  it  is  a 
matter  of  regret  that  as  the  principal  part  of  the  ap- 
peal was  of  the  nature  of  a  reference,  thii  point,  with 
respect  to  the  relevancy  of  the  documents  printed  in 
the  supplemental  appendix,  should  not  have  been 
brought  to  your  Lordships'  attention  during  the  argu- 
ment at  the  bar.  And  1  think  that  your  Lord^ipe 
will  agree  with  me  that  we  cannot  now  hare  a  sup- 
plemental i^gument  upon  this  matter.  Upon  theaa 
grounds,  therefore,  your  Lordships  will  make  no  order 
as  to  the  snbject  of  costs  upon  that  point  With  re- 
gard to  the  other  point  mentioned  by  the  Attorney- 
General,  namely,  ^  to  the  costs  of  the  appdlants  on 
their  petition  of  appeal,  as  we  have  reversed  the  orders 
t  take  it  that  It  follows  as  a  matter  of  course  that  the 
repaytnient  of  those  costs  would  be  directed  in  this 
usual  way;  but  the  order  as  to  the  costs  is  alwaya 
left  to  be  taiade  by  the  Court  below,  following  the 
declaration  of  your  Lordshipi  With  regard  to  la 
third  point,  namely,  the  co:^  of  tfa6  moitgagee^  I 
think  it  must  be  left  to  him,  when  the  respondent 
makes  his  election  to  apply  to  the  Court  below.  I 
would  therefore  submit  to  your  Lordships  that  beyond 
the  order  which  1  have  proposed,  there  shonld  be  ia 
declsration  that  any  costs  which  have  been  paid  under 
the  order  which  Is  now  reversed  ought  to  be 
re'paid. 

Decreee  and  Gosu  remiUed. 

Solioitor  for  AppeUant— C.  0.  Horn. 
.  Solicitors  for  rMpondentt— Djion  and  Ca|  Ewhsnk  and 
J^artiDgtbn. 
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Court  of  STppeal  in  eTDancrrfi. 

rReport«d  fay  Olivar  J.  Barke.  Esq^  BanlBUr-ftt-Law.] 

f  Before  the  Lord  CHAKCELLoik  and  the  Lord  Jus- 
tice OP  Appbau] 

In  re  the  estate  of  Mathew  Gabsak,  owner; 
jAMEd  Tyrrell,  fetittonkr. — June  29* 

Tenant  fir  life — Right  to  redeem  chcurgei  on  the 
fie — Creditor  on  lifie^cUe — Paramount  right  to  re- 
deem charges  on  the  fie. 

A  judgment  creditor  on  the  lifi  estate  having  procured 
an  assignment  of  certain  incumbrances  on  the  fie^ 
the  tenant  for  life  sought  to  enforce  his  right  to  re- 
deem  thefee^  as  against  said  creditor*  Held,  affirm- 
ing the  order  of  Judge  Hargreave,  that  the  right  of 
the  creditor  in  this  respect  was  paramount  to  that 
of  the  tenant  Jor  life. 

This  case  came  before  the  court  on  appeal  taken  by 
the  owner,  who  was  tenant  for  life  of  the  lands  or- 
dered to  be  sold  in  this  matter,  against  an  order  made 
by  Judge  Hargreave  refusing,  with  costs,  an  applica- 
tion of  said  owner  that  further  proceedings  under  an 
order  for  sale  of  the  fee  simple  of  the  lands  might  be 
stayed,  the  owner  undertaking  to  pay  the  full  amount 
of  the  petitioner's  charges  thereon,  upon  the  petitioner's 
executing  an  assignment  of  those  charges,  and  also  of 
a  policy  of  insurance  collateral  thereto.  The  facts  of  the 
case  are  shortly  as  follows: — On  the  18th  of  March 
1863,  the  petitioner  obtained  an  absolute  order  for 
the  sale  of  the  life  interest  of  tlie  owner  upon  foot  of 
a  certain  judgment  for  £300,  bearing  date  the  2drd  of 
August  1849,  affecting  said  interest.  After  said  or- 
der for  the  sale  of  the  life  interest,  petitioner  did  on  2nd 
June  1 864,  obtain  an  order  for  the  sale  of  the  fee  simple 
of  the  lands  upon  foot  of  another  judgment  for  £700, 
which  affected  the  fee,  and  of  which  petitioner  had  in 
the  meantime  procured  an  assignment,  for  the  purpose 
of  enhancing,  as  was  alleged,  the  value  ofthelife  interest 
BO  ordered  to  be  sold,  and  also  to  secure  a  fund  suffi- 
cient to  discharge  the  sum  so  charged  as  aforesaid  on 
said  life  estate;  there  was  also  another  judgment 
which  affected  the  fee,  and  of  this  also  petitioner  had 
for  the  same  purpose  obtained  an  assignment.  In 
addition  to  the  securities  afforded  by  those  two 
charges,  an  insurance  had  also  been  effected  on  the  life 
of  the  owner,  who  was  tenant  for  life  of  the  lands, 
and  the  applicatipon  to  Judge  Hargreave  was  made  by 
the  said  owner,  that  the  pet'tioner  might  be  ordered, 
upon  payment  to  him  of  the  charges  on  the  fee,  to  ex- 
ecute an  assignment  of  the  policy  of  insurance  and  of 
the  last-mentioned  judgments;  and  the  appellant  fur- 
ther sought  to  discontinue  all  proceedin;^s  under  the 
order  made  for  the  sale  of  the  fee  simple.  This  ap- 
plication Judge  Hargreave  refused  with  costs — and 
from  this  decision  the  present  appeal  was  brought. 

Warren  Q  C,  with  R.  W,  Gamble,  appeared  in 
support  of  the  appeal.— Judge  Hargreave  was  clearly 
wrong  in  refusing  this  application,  because  a  tenant 
for  life  has  no  doubt  a  right  to  redeem  the  incumbrance 
affociing  the  fee;  here  the  application  is  on  behalf  of 
the  owner  to.  stay  the  sale  of  the  fee  on  the  judgment 
creditor  being' paid  off  his  charges,  whicH  affect  the 


fee,  and  those  two  charges  were  the  judgments  for 
£300  and  £700.  Clearly  the  owner  of  the  life  estate 
has  the  power  of  redeeming  the  mortgages  and  judg- 
ments which  affect  the  fee. 

Flanagan^  Q.C.,  with  Chaworih  Ferguson^  contn. 
Judge  Hargreave  was  perfectly  correct  in  refu-ing  thig 
application.  Here  a  judgment  creditor  on  the  life  estate 
procured  an  assignment  of  these  several  incumbrances 
OQ  the  fee,  and  the  tenant  for  life  seeks  to  enforce  hia 
right  to  redeem  the  fee  as  against  his  creditor.  We 
submit  that  the  right  of  the  creditor  on  the  life  interest 
to  procure  an  assignment  of  incnmbranceB  on  the  fee, 
is  paramount  to  that  of  the  tenant  for  life.  Here  an 
order  has  been  made  for  the  sale  of  the  fee  simple, 
and  that  order  should  be  carried  out.  In  re  tk 
Earl  of  Limerick's  estate;  ex  parte  Turner  (7  Ir.Jur. 
N.S.,  65.) 

The  Lord  Chancellor. — The  court  is  of  opinion, 
that  the  order  of  Judge  Hargreave  must  be  affirmed 
with  costs.  This  is  an  application  on  behalf  of  the 
owner,  in  the  terms  of  the  notice,  to  stay  proceedings 
to  sell  the  fee  on  being  paid  off  his  charges,  which 
affect  the  fee.  Beyond  a  doubt,  the  owner  of  the  life 
estate  had  the  power  of  redeeming  the  mortgages  and 
judgments  which  affect  the  fee.  But  how  can  it  be 
contended  that  he  is  entitled  ta  use  that  power  so  as 
to  prejudice  an  incumbrancer  who  has  a  charge  also  on 
that  life  estate  as  well  as  on  the  fee?  He  is  not  en- 
titled to  use  that  power  to  prejudice  one  whose  charge 
is  on  the  very  mtcrest  which  gives  the  owner  the 
power  of  redemption.  There  cannot  be  a  shadow  of 
a  doubt  that  the  owner  before  he  is  at  liberty  to  canse 
those  charges  to  be  redeemed,  must  himself  first  pay 
off  the  charge  on  the  life  estate,  because  as  long  as 
that  charge  remains,  the  owner  of  it  has  a  prior  right 
to  take  an  assignment  of  the  charges  on  the  fe&  Now 
the  petitioner  in  this  case  has  a  charge  *afiectmg  the 
owner's  life  estate,  and  upon  these  grounds  be  objects 
to  the  proceedings  being  stayed.  I  am  then  of  opinion 
that  the  petitioner  is  entitled  to  go  on  with  the  sale,  as 
between  the  tenant  for  life  and  the  petitioner  who  is 
an  incumbrancer  on  the  life  estate.  The  petitioner  has  a 
paramount  right  to  redeem  the  charges  on  the  fee. 
The  order  of  the  court  below  must  be  affirmed. 
The  Lord  Justice  of  Appeal  concurred. 


Court  of  Ctaiirrrp. 

Reported  by  Oiiver  J.  Borke,  Esq.,  B■lTitt6^8t-IAw. 

Sherlock  v.  Blake — June  15,  16, 17>  ^ 

Will — Bequest  of  moneys  charged  on  lands  fir  chart- 
table  uses — 7  ^  8  Vict.  c.  97,  s,  16. 

Testator,  who  died  18M  July,  1864,  by  his  wiU  made 
within  three  months  previous  to  his  death,  having  ae- 
knowledged  that  he  held  in  trust  a  sum  oj  £7,650 
for  the  convent  of  Olasnevin,  charged  his  Gort  estate 
therewith^  which  estate  he  directed  to  be  sold,  and  the 
money  to  be  raised  out  of  the  produce  thereof  as  also 
out  of  certain  other  Junds.  Held,  that  inasmuch 
as  the  testator  was  a  debtor  to  said  convent,  suck 
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a  hegwst  was  not  within  the  meaning  of  the  7  j"  B 
Ficf.,  c.  97,  *.  16. 
Hestator  hy  his  said  wiU  direded  his  Bockfidd property 
to  he  sold^  and  gave  out  oftheproduce  of  his  Fountain 
Hill  and  Rochfield  properties  a  sum  of£2fi00Jor 
certain  charitable  purposes.  He  also  directed  his 
Fountain  HiU  property  to  he  subject  to  a  perpetual 
annuity  of  £100,  which,  with  two  acres  of  land, 
he  bequeathed  for  other  charitable  purposes,  vtz, 
for  the  support  of  certain  Boman  Catholic  Schools, 
He  also  gave  £1,000,  pari  of  the  produce  oj  his 
estates^  to  a  Roman  Catholic  school  at  Dalkey. 
Held,  that  these  bequests  were  bad  within  the  mean- 
ing of  the  \6th  section  of  said  Act,  the  will  being 
iMde  within  three  months  previous  to  testator's 
decease. 

This  was  a  caose  petition  presented  by  J)avid  Sherlock, 
Esq-,  Q.C.,  against  Edward  Blake,  Eliza  Blake,  Jane 
M^Dowel,  the  Right  Honourable  James  A.  Lawson,  the 
Attorney-General  for  Ireland,  and  Jalia  Scully,  re- 
spondents.  The  petition  stated  that  Patrick  Blake,  of 
Meant  Alverno,   Dalkey,  in  the  county  of  Dubliu, 
"being  seised  and  possessed  of  considerable  fee-simple 
and  freehold  estates  and  chattels  real  in  the  counties 
of  Dablin,  Roscommon,  Galway,  and  Mayo,  and  pos- 
seaaed  of  and  entitled  to  considerable  personal  pro- 
perly, made  and  published  his  last  will  and  testament 
in  writing  duly  attested,   and  he  thereby  appointed 
ffaid  David  Sherlock  the  sole  trnatee  and  executor  of 
Wis  Ust  will  and  testament.    This  will  was  as  fol- 
1ow8_*'  This  is  my  last  will  and  testament.     1  hold 
In  trost  for  the  Glasnevin  Convent  the  sum  of  £7,000 
sterling,  which   I  direct  shall  be  paid  over  to  the 
«Dperioress  of  the  Sacred  Heart  Convent,  Glasnevin. 
I  hold  also   in  trust  the  sum  of  £650  for  the  Infant 
School  which  the  said  community  are  about  to  esta- 
1:>\iih.      I  hold    also    for   charitable  purposes    the 
snros  which  I  am   about  to  receive  in  the  cause  of 
Hynes  v.  Bedington,  Hynes  v.  Commins,^^  and  seve- 
ral other  causes  in  said  will  meniiooed,  *'  and  over 
which  I  have  an  absolute  power  of  disponing.     I 
therefore  charge  that  part  of  my  property  called  the 
Gort  estate  with  the  sum  of  £7,650,  aud  I  direct 
same  to  be  raised  by  my  trustee  and  executor  by  sale  of 
a  competent  portion  of  the  said  estate,  and  after  de- 
ducting costs  and  expenses  of  such  sale,  I  direct  him 
to  pay  the  sum   of  £7,650  to  the  superioress  of  the 
said  Convent  of  the  Sacred   Heart,    Glasnevin.     I 
direct  my  trustee  and  executor  to  apply  all  the  monies 

to  be  received  out  of  said  causes  of after  deducting 

the  necessary  costs  and  expenses,  for  such  charitable 
purposes  as  he  shall  think  proper.  I  direct  the 
purchase  of  the  Kilmacduagh  piopcrty,  and  the  release 
of  the  Dowell  estate,  to  be  completed.  I  devise  the 
Ellmacdnagh  property  to  my  sister  for  life,  with  re- 
mainder to  my  brother  and  his  heirs  for  ever.  And 
I  device  the  property  called  the  Gort  estate  to  Jane 
Dowell  for  life,  the  rents  and  profits  thereof,  after  the 
costs  and  expenses  of  collecting,  to  be  paid  foPher 
benefit  during  her  life  by  my  trustee  and  executor, 
with  remainder  to  my  sister  and  brother,  share  and 
share  alike  in  fee.  And  as  to  Rockfield  and  my 
other  property  in  Galway,  I  direct  same  to  be  sold 
ty  my   trustee  as  soon  as    he  conveniently  can. 


and  the  proceeds  to  be  applied  for  the  purposes  here- 
inafter mentioned.  I  direct  the  property  of  Fountain 
Hill  to  be  sold  by  my  trustee,  subject  to  a  perpetual 
annuity  of  £100,  and  subject  to  a  reservation  of  tho 
two  acres  of  land  already  pointed  out  by  Mr.  Carson 
for  a  poor  school  for  Roman  Catholic  children,  and  I 
charge  said  property  with  said  annuity  of  £100  for 
the  said  school,  the  parish  priest  for  the  time  being  to 
be  patron  thereof,  and  I  direct  the  £2,000,  part  of 
the  produce  of  Fountain  Hill  and  Bockfield,  shall  be 
expended  in  the  establishment  of  said  school- houses 
and  the  balance  of  the  produce  of  said  sales  to  be  paid 
to  my  sister.  I  direct  all  my  property  at  Dalkey  to 
be  sold  by  my  trustee  and  executor,  and  £1,000,  part 
of  the  purchase-money  thereof  to  be  laid  out  by  my 
said  trustee  for  the  poor  at  Dalkey  of  the  Roman 
Catholic  religion.  I  direct  that  the  balance  of  the 
'  purchase  money  of  my  Dalkey  property  and  effects  to 
be  retained  by  my  trustee  and  applied  as  I  shall  di- 
rect by  a  paper  to  be  hereafter  signed  by  me;  and  if 
no  such  paper  be  signed,  I  leave  the  balance  to  him 

absolutely I  bequeath  to  the  Rev.  Mr.  Duggan, 

P.P.  of  Cumner,  £100,  free  from  legacy  duty.  I 
give  my  executor  £500  to  be  laid  out  in  Masses  for 
the  repose  of  my  soul.  I  give  the  Rev.  John  O'Boyle 
of  Kilmaine,  £100  for  the  like  purposes,  and  also 
£200  to  be  applied  by  him  in  completion  of  the 

Roman  Catholic  chapel  at  Kilmaine I   appoint 

David  Sherlock,  Esq.,  Q.C.,  my  sole  trustee  and  exe- 
cutor, to  whom  I  beqoeath  absolutely  a  sum  of  £300, 
and  I  devise  to  him,  upon  the  trusts  aforesaid  all  my 
real  estates,  and  I  appoint  my  sister  to  be  my  residu- 
ary legatee. — Dated  17th  July,  1864.— Patrick  John 
Blake."      . 

The  petition  then  stated  that  testator  died  on  the 
18th  July,  1861.  That  at  the  time  of  the  death  of 
the  said  testator  his  only  next  of  kin  were  his  said 
brother,  Edward  Blake,  who  was  also  his  heir-at-law, 
and  Eliza  Blake,  spinster,  his  only  sister.  That  Edwd. 
Blake,  the  heir-at-law  of  thed  eceased,  disputed  the  di- 
rection in  the  aforesaid  will,  whereby  the  testator  charged 
that  part  of  the  property  called  the  Gort  estate  with  the 
sum  of  £7,650  so  faras  relates  to  £7,000,  portionofthe 
said  sum,  on  the  ground  that  the  nuns  of  the  convent 
of  Glasnevin  have  no  valid  demand  against  the  said 
testator's  estates  capable  of  being  enforced,  and  that 
said  sum  of  £7,000  was  a  mere  gift,  and,  so  far  as  it 
affected  lands,  not  capable  of  being  enforced.  Said 
Edward  Blake  also  disputed  the  validity  of  the  charge 
of  a  perpetual  annuity  of  £100  on  the  lands  of  Foun- 
tain.Uiil;  and  said  heir-at-law  likewise  disputed  the 
reservation  of  said  lands  for  a  poor  school  for  the 
Roman  Catholic  children,  and  the  direction  to  apply 
£2,000,  part  of  the  produce  of  the  said  Fountain  Uill 
and  Rockfield,  in  the  establishment  of  said  schooli^ 
and  also  the  direction  to  apply  £1,000  part  of  the 
purchase  money  of  the  testator's  property  at  Dalkey 
in  poor  schools  at  Dalkey  for  Roman  Catholic  chil- 
dren, and  the  said  Edward  Blake  also  claimed  at 
heir-at  law  of  the  testator,  to  be  entitled  to  the  lands 
out  of  which  the  said  several  bequests  purported  to 
be  made,  or  so  much  interest  therein  as  should  be 
equivalent  to  them,  or  to  the  bequests  themselves. 
The  petition  then  stated  that  said  Julia  Scully,  the 
superioress  of  the  convent  of  Glasnevin  on  behalf  of 
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tbe  said  consent  was  interestetl  io  opposing  the 
^ms  of  said  Edward  Blake  in  reference  to  said  snm 
of  Jg7,000,  and  also  that  her  Majesty's  Attorney-Ge- 
neral was  interested  in  the  charitable  bequests  and 
charges,  ^he  validity  of  which  was  dispated  by  said 
Edward  Blake.  That  said  Edward  Blake  claimed  the 
iSTeral  lands  oat  of  which  said  charges  and  bequests 
^if  the  same  wer«  void)  were  proposed  to  be  raised, 
fr  so  mnch  interest  in  the  said  knds  as  should  be 
equivalent  to  said  charges  and  bequests.  The  several 
parties  to  whom  said  lands,  or  the  produce  thereof 
respectively,  subject  to  said  charges  and  bequests, 
were  devised  and  bequeathed,  were  interested  in  op- 
posing the  claims  made  by  the  said  Edward  Blake. 

It  appeared  also  that  the  testator  had  deposited  the 
^tle  deeds  of  his  property  at  Dalkey  with  the  Provin- 
cial Bank,  by  way  of  equitable  mortgage,  to  secure  ^ 
fnm  of  £1,700  advanced  to  him  by  that  bank,  and 
be,  by  his  will,  devised  that  property  to  certain  per* 
eons;  and  the  question  now  arose  as  to  whether  the 
personal  estate  was  liable  to  discharge  the  equitable 
mortgage  for  £1,704  to  the  Provincial  Bank,  or 
whether  the  devisees  of  the  Dalkey  property  did  not 
take  that  property  subject  to  the  £1,700,  and  with- 
out any  charge  on  the  personalty  to  discharge  same. 
.  The  petition  then  prayed  that  an  account  might  be 
$aken  of  the  real  and  personal  estate  of  said  testator, 
and  that  the  property  might  be  applied  in  due  course 
of  administration  according  to  the  trusts  in  said  will. 

The  Attorney- Oeneral  (Lawson)^  with  Flanagan^ 
<2.G.,  and  Edward  BeytagK  appeared  for  the  peti- 
tioner. 

,  The  Solicitor-Oeneral  (SuUivanX  BaU,  Q.C., 
Bourke^  Q.C.,  and  Walter  B.  BuOer,  were  for  Ed- 
ward Blake,  the  heir-at-law,  to  whom,  as  tenant  in 
common  with  his  sister,  a  remainder  after  a  life 
^tate  to  Miss  Jane  Dowel,  ^n  the  Gort  estate  was  de- 
▼ised.  The  beqnest  of  £7,660  to  the  Glasoevin 
nuns  is  clearly  void,  because  to  stand,  it  should  have 
been  made  three  months  before  the  death  of  the  tes- 
totor.  By  the  7  &  8  Vict.  e.  97,  s.  16,  it  is  enacted 
*'  that  after  the  commencement  of  this  Act  no  dona- 
tion, devise,  or  bequest  for  pious  or  charitable  uses  in 
Ireland  shall  be  valid,  to  create  or  convey  any  estate 
in  lands,  tenements,  or  hereditaments,  for  such  uses, 
nnless  the  deed,  will,  or  other  instrument  containing 
the  same  shall  be  duly  executed  three  calendar  months 
f^t  the  least  before  the  death  of  the  survivor  executing 
ihe  same^  and  unless  every  sucli  deed  or  instrument 
npt  being  a  will,  shall  be  duly  registered  in  the 
oQce  for  regbterinx  deeds  in  the  city  of  Dublin 
within  three  calendar  months  after  the  execution 
thereof."  The  bequest  is  void.  The  moneyi  namely, 
t)ie  £7,650  which  the  testator  has  attempted  "to 
charge  on  the  Gort  estate  (and  to  wbich  estate  we  are 
entitle^  in- remainder  after  the  death  of  Jane  Dowel), 
is  in  truth  under  the  Charitable  Bequests  Act  no 
^arge  whatever  on  the  lands.  It  may  ^  and  is  a 
•harge  on  the  personalty,  but  it  being  for  charitable 
nses,  beyond  a  doubt  this  bequest  .^ooc?  the  lands  is 
yoid.  [I%e  Lord  C/Aamre/Zor.^-Suppose  he  owed 
this  money  secured  by  a  promissory  note,  could  he 
fu>t  have  charged  his  lands  therewith?  Here  is  a 
mi^  plainly  a  debtor  to  a  large  amount  to  a  charitable 
institution;  the  nuns  here  entrusted  hinii  with  their 


money,  and  mnst  not  he  pay  it  the  best  way  he  cai^ 
which  way  is  out  of  his  lands?  Paying  a  debt  is  one 
thing,  and  bequeathing  in  charity  is  quite  another 
thing.]     Jefrejfs  v.  AiexaruUr  (8  H.  L  C.  595.; 

Barry,  Q.  C,  John  (TBayan,  Q.  C,  and  P. 
WhiU,  appeared  for  the  nnns  of  the  convent  of  Glas^ 
nevin. — It  is  submitted  that  this  beqnest  to  the  oans 
is  not  a  charitable  bequest,  in  fact  it  is  not  a  beqoest 
at  all;  it  is  merely  a  declaration  by  the  deceased  tes* 
tator  that  he  holds,  that  he  has  in  his  possession^  as 
their  trustee,  a  snm  of  £7,000,  and  he  directs  their 
money,  not  his,  to  be  paid  to  them,  and  so  also  with 
the  snm  of  £650  of  their  money,  which  he  held  in 
trust  for  that  convent's  infant  school,  and  having  those 
sums,  lest  there  be  any  deficiency  or  otherwise  in  his 
assets  (personal)  he  charges  those  several  two  sams, 
making  together  £7,650,  on  that  part  of  his  real  es- 
tate called  the  Gort  estate,  which  estate  he,  in  a  sab- 
sequent  portion  of  hb  will,  devised  to  Jane  Dowel,  k^ 
but  supposing  it  is  an  absolute  bequest,  yet  even  so, 
in  Pollock  V.  Day  f  1 4  Ir.  Ch.  297,  a.a  and  afirmed  oa 
appeal,  14  Ir.  Ch.  371)  it  was  held  that  a  bequest  of 
money  for  the  purpose  of  building  a  church  in  Ireknd 
is  not  within  the  7  &  8  Vict,  c  §7,  s.  16,  and  there- 
fore was  valid,  though  the  will  be  made  within  three 
months  of  the  tesUtor's  death.  The  Chariuble  Be- 
quests Acts,.  7tb  <&  6th  Vict.  cap.  97*  sectioo  16^ 
relied  upon  by  Mr.  Warren,  Q.G.,  the  coansel  for 
Miss  Dowel,  does  not  apply  here,  inasmuch  isoo 
estate  was  to  be  created  in  lands,  but  merely  a  som 
of  money  was  charged  upon  lands  for  the  paq)Ojes 
mentioned  in  the  will.  The  Incorporated  Societj/  r. 
Bicharde  (1  Drury  &  Warren,  320),  was  where  a  be- 
qnest for  erecting  a  holding  for  charitable  purposes  was 
held  valid  in  iTeltLud.-^Philpot  v  St.  Oeorg^s  Hofpi- 
tal  (6  H.  D.  G.  338);  1  Janpan  on  Wills  (3rd  ed. 
221.) 

Owen,  Q.G,  (nith  Mills)  appeared  for  the  Attorney- 
General. — Having  regard  to  the  Irish  Act  (bharitable 
Bequests  Act),  the  £2,000  which  was  to  be  raised 
out  of  the  produce  of  the  Fountain  Hill  property,  anS 
also  the  perpetual  annuity  of  £100  a  year  cbar^on 
Fountain  Hi)l,  is  nc^t  void.  Had  this  bequest  been 
made  before  the  7&  d  Vict,  c.  ^7,  it  would  be  clearly 
good,  and  the  l6tb  section  is  the  only  one  that  appa- 
rently renders  these  bequests  void.  It  is  perfectly 
true  that  Jeffreys  v.  Alexander^  (S  Bobse  of  Loitb 
Gases,  page  ^95,)  relied  npon  bj  the  counsel  fbr  heir* 
at-law  IS  against  ns»  that  Is,  if  thb  were  an  £ng!ish 
case,  and  argued  in  Westminster  Hall,  becaose  it 
would.be  within  the  purview  of  the  Mortmain  Act,  ^ 
Geo.  2,  ch.  36  (finelish),  but  the  7  ,&  8  Vict,  is  not 
analogous  to  that  Act.  The  English  Act  contains 
expressions  not  used  in  the  Irish  Act»  the  i6tb  aect. 
of  which  latter  Act  does  not  contain  the  vorde  io  the 
Englbh,  name^,  "any  snm.or  aoms  of  money,  &Cn 
to  be  laid  out  or  disposed  of  in  the  purchase  of  laods^ 
tenements,  %nd  hereditaments,'*  and  your  Lordship,  u^ 
Pollock  V.  Day  (14  Ir.  Ch.  373)  held  that  a  beqnest 
of  £12,000  to  build  churches  was  good,  altbongh  the 
churches  could  not  be  built  without  getting  land  to 
build  them  upon.  It  is  absOrd  to  say  that  the  I6ch 
section  redfiers  void  the  annuity  or  tiie  charges  on  the 
lands.  Conld  it  be  said  t^t  if  we  have  JBSOO  charged 
upon  lands^  we  ^ave  an  estate  in  the  lands.    What^ 
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%  IS  estate?  Ao  estate  in  landa  b  tl^QS  defined  Igr 
-Cew  Utt  345,  a. — "  An  estate  ajgnifiedi  /incli  inherl  . 
teioib  freehold,  tenne  for  jeares,  tenancif^  bf  s^tnta, 
ipercbant.  staple,  elegit,  or  the  like,  as  aaj  maa  hath 
3j9  lands  or  teqements.  d&».  And  by  grant  of  his  es- 
iate,  £c.,  as  much  as  ne  can  grant  shall  pssse.*'  The 
iFord  **  estate,"  then,  in  the  1 6th  sect,  canppt  control 
^lose  bequests  to  charitable  pnrposesl  having  regard 
to  the  meaning  of  the  word  '*  estate*'  as  jnst  laid 
<doirn  in  Co.  Litt  Jf^ers  v.  Ferigal  (2  De  Gex, 
H'H.  &  Qord.  599)  is  in  point  to  shew  that  a  be- 
quest in  a  joint  stod^  bank,  whose  property  consisted 
«f  freehold  estates  and  money  dne  upon  mortgage, 
iras  held  not  to  be  within  the  Statute  of  Mortmain. 
Lastly,  the  giving  the  £2,000,  and  also  the  £1,000 
proceeds  of  an  estate  to  be  sold  was  not  even  under 
the  Statute  of  Mortmain  in  fi^gland,  which  Act  did 
not  apply  here,  bat  which  was  much  more  stringent, 
«  gift  void  under  that  statute^— Afar^A  v.  The 
AUomey-General  (7  Jurist,  N.  S.,  184).  There 
the  marginal  note  is  as  follows:  '*An  interest  in  the 
proceeds  of  lands  directed  to  be  sold  is  not  an  interest 
within  the  Mortmain  Act,  9  Geo.  2,  c  36,  even 
ihoagh  the  land  be  in  fact  unconverted  by  reason  of  a 
preceding  tenant  for  life,  entitled  to  eqjoy  it  as  land, 
lieiDg  sliU  living." 

Warren^  Q.G.,  and  Jackson  appeared  for  Miss 
I>oweL— 

The  Lord  Ghancellob. — This  was  a  suit  filed  by 
the  petitioner,  as  trostee  and  executor  of  the  late 
Patrick  John  Blske,  of  Monnt  Alverno,  Dalkey,  and 
Rockfield,  county  Galway,  to  administer  the  trusts  of 
that  will,  and  tske  an  account  of  his  real  and  personal 
property.  By  the  will  which  was  dated  the  17  th 
July,  1864,  the  testator  acknowledged  that  he  hefd 
io  trust  for  the  Gonvent  of  the  Sacred  Heart  at  GUs- 
nevin,  the  sum  of  £7,000,  which  he  directed  his 
executor  to  pay  over  to  the  superioress  of  that  con- 
vent; and  also  a  further  snm  of  £650  for  the  infant 
schools  which  that  convent  was  about  to  establish; 
and  he  charged  his  Govt  estate  with  the  fall  sum  of 
^7»650,  which  estate  he  directed  to  be  sold,  and  the 
money  to  be  raised  out  of  the  produce,  as  also  out  of 
eertain  fdnds  realized  in  the  Goart  of  Ghancery  in 
certain  causes.  He  also  directed  a  property  at  Kil- 
juftcdnagh  to  be  purchased,  and  he  gave  same  to  his 
eister  for  life,  remainder  to  his  brother  and  his  h^irs 
.  £>r  ever.  He  then  directed  his  Rockfield  property 
to  be  sold,  and  gave  out  of  t^eprodace  of  his  Fountain 
Hill  property  a  sum  of  £2,000  for  certain  charitable 
purposes.  He  also  directed  his  Fountain  Hill  pro- 
perty to  be  subject  to  a  perpetual  annuity  of  £100, 
which,  with  two  acres  of  land,  he  bequeathed  for 
other  charitable  purposes,  vis.,  for  the  support  of  cer- 
tain Roman  Gatholic  sehools.  He  also  gave  £1000, 
part  of  the  produce  of  his  estates  to  a  Roman  Gatholic 
eebool  at  Dalkey.  It  appeared,  also,  that  the  testator 
bad  deposited  the  title-deeds  of  his  propei^yat  Dalkey 
with  the  Provincial  Bank,  by  way  of  equitable  mort- 
ga|^  to  secure  a  sum  of  £l,?00,  advanced  to  him 
by  that  bank,  and  he  by  his  will,  devised  that  pro- 
perty to  certain  persons.  Mr.  Blake  died  on  the  18th 
of  July,  1864,  the  day  after  the  date  of  his  will,  and 
that  will  was  disputed  by  Mr.  Edward  Blake,  who 
-was  hb  eldest  brother  and  heir-at-law,  and  who  with 


h^  ^ter,  was  next  of  kin.  The  questions  that  now 
arpse  were — 1st  whether  the  bequests  of  £7,000 
apd  £650  to  the  convent  of  the  Sacred  Heart  and 
schools  at  Glasnevin  were  valid,  having  regard  to  the 
provisions  of  the  Gharitable  Bequests  Act,  the  will 
having  been  made  within  three  months  of  the  testsr 
tor's  decease.  2ndly. — Whether  the  annuity  of  £100 
a-year  charged  on  land,  and  the  bequests  of  £2,000 
and  other  sums  out  of  the  produce  of  the  Fountain 
Hill  property,  were  valid,  or  whether  they  irere  ?iot 
also  within  the  meaning  of  the  Gharitable  Bequests 
Act,  as  the  produce  of  land;  and,  if  same  were  void, 
to  whom  the  money  went,  whether  to  the  heirat-law, 
the  devisee  of  Fountain  Hill,  or  the  residuary  legatee 
as  converted  pei-sonalty ;  as  also  whether  the  personal 
estate  was  liable  to  cHsic^rge  the  equitable  niortgagi 
for  £1,700  to  the  Provincial  Bank,  or  whether  the 
devisees  of  the  Dalkey  property  did  not  take  that  pro- 
perty subject  to  the  £1,700,  and  without  any  claim 
on  the  personalty  to  discharge  sums.  Now  as  to  the 
first  question,  inasmuch  as  the  testator  was  a  trustee 
for,  or  a  debtor  to  the  Gonvent  of  the  Sacred  Heart, 
in  the  amount  of  the  gifts  to  that  convent,  such  gifts 
were  not  bequests  within  the  meaning  of  tlxe  Charita- 
ble Bequests  Act,*and  were  therefore  good.  A  ad  as  to 
the  second  question,  with  reference  to  the  bequests  of 
the  various  sums,  portions  of  the  produce  of  the  estatea 
directed  to  be  sold,  and  given  to  the  charities  in  the 
will  mentioned,  as  also  the  gift  to  charity  of  the  an- 
nuity of  £100  a-year,  they  were  clearly  bad  within  the 
meaning  of  that  Act,  for  I  do  not  see  any  distinction 
between  charges  on  land,  and  lands  themselves.  Now 
an  annuity  is  clearly  an  estate  in  lands;  the  questioa 
m  fact  is  whether  those  bequests  are  within  the  Acta 
7  &  8  Vict,  chap*  97,  sec.  16.  Now,  it  is  manifest 
that  those  bequests  were  for  charitable  purposes,  an4 
that  this  Act  was  designed  for  the  purpose  of  th^ 
recital,  and  that  recital  recites  that  the  object  of  the  Act 
was  for  the  management  of  such  charitable  donation/i 
and  bequests,  as  might  be  t,hereafter  made ;  and  as  t9 
the  equitable  mortgage  for  £1,700, 1  am  inclined  to 
think,  that  it  was  primarily  chargeable  on  the  rei^ 
estate,  but  I  do  not  decide  that  matter  at  presraj^ 
and  refer  the  matter  to  the  Master  to  report  on  tl^ 
questions  involved. 


Lanadze  t;.  BsTNOLDS — Juns  19,  20. 

Deed — Construction  of-^Attomment — 7  &  8  fief., 
c,  90—13  4r  14  VicL  ck.  29,  see.  3. 

J,  P.  was  entitled  under  a  sub-lease  of  certain  lande 
for  the  lives  of  himself  and  wife^  the  reversion  qf 
which  sub-lecue  was  in  C,  and  C.  was  entitled 
under  a  lease  in  quasi  fee^  the  reversion  of  which 
lease  was  in  J.  P.  /.  F.  hy  indenture  of  mortgqgf, 
bearing  date  30  Sq)t.  1844,  conveyed  the  lands  th 
fee  wih  all  his  *^  estate  and  interest  therein  ''  to  the 
mot  tgageeSf  the  petitioners.  Petitioners  insisted  thai 
a  general  grant  of  this  hind  will  carry  every  kk- 
terest  of  the  grantor^  and  consequently  that  the  st^ 
tease  wjos  conveyed  and  granted  by  satd  deedqf 
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moi-tgage.  Held,  that  the  getieral  words  of  a  deed 
will  pass  the  entire  estate  of  the  grantor^  urdeee  it 
shall  appear  by  other  parte  ofeaid  deed  that  it  wae 
the  intention  of  the  parties  that  same  should  not 
pass. 

The  Jee  of  the  lands  of  which  said  J.  P.  ff^as  seised, 
having  been  set  up  and  sold  in  the  Landed  Estates 
Court  to  one  J.  Reynolds^  and  the  said  C.  refusing 
to  attorn^  an  injunction  was  granted  by  the  said 
Court  to  put  J,  Reynolds  into  possession. 

'ReXd,  following  the  cass  0/ FiUpatrick  v.  Hagbes  (12 
L  C.  L.  488)  that  the  injunction  against  the  tenant 
for  not  attorning  did  not  cause  said  tenant  to  lose 
his  said  lease. 

In  1844,  before  the  passing  of  the  Judgment  Act,  IS 
^  14  Vict.  ch.  29,  sec.  3,  a  judgment  was  entered 
up  as  a  security  collateral  with  said  mortgage, 
against  J.  P.  whose  interest  in  the  said  sub-lease 
J.  B,  had  purchased  prior  to  the  passing  of  said 
Act. 

Held,  applying  Hicksoa  v.  Colles  (10  /.  E.  R.  447), 
that  J.  R.  had  no  protection  against  said  judg- 
ment, though  not  registered  withi§  Jive  years  from 
1860. 

This  wm  a  cause  petitioa  preseated  by  Robert  Lan- 
aaze,  Arthar  MoDejpeDay,  and  Richard  Laoaase  against 
John  Reynolds  and  John  Prendergast.     The  facts  of 
this  case  as  stated  in  the  caase  petition  were  these: 
The  Rev.  Charles  Kelly  being  seised  in  fee  of  the  lands 
of  Kiltormcr,  by  an  indenture  of  lease  bearing  date  the 
4th  of  May,   1832,  demised  said  laads  unto  James 
Oostello  his  heirs  and  assigns  in  quasi  fee.     By  in- 
denture of  sub  lease  bearing  date  the  9th  of  August, 
1832,  the  said  James  Gostello   granted  and  demised 
nnto  John  Prendergast,  his  heirs  and  assigns  for  the 
life  and  lives  of  said  John  Prendergast  and  Alicia  his 
wife,  all  the  said  Unds  comprised  in  the  said  lease 
of  the  4th  May,  1832,  which  lauds  contained  merely 
3  roods  and  29  perches,  subject  to  the  yearly  rent  of 
£3;  the  said  lease  was  still  subsisting.  The  fee  of  tne 
lands  afterwards,  and  before  the  mortgage,  hereinafter- 
mentioned,  of  the  30th  September,   1844,  became 
vested  in  said  John   Preudergaat.       The  petition 
then  stated  that  by  an  indenture  of  mortgage  of  the 
6lhof  June,    1844,  (reciting  a  ceruin  indenture  of 
mortgage  of  the  9th  of  October,   1835.  whereby  cer- 
tain lauds  and  prembes  were  granted  on  mortgage 
for  the  sum  of  £1000  by  said  John  Prendergast  unto 
one  Andrew  Blake,  and  reciting  an  agreement  by  peti- 
tioners, Richard  Lanauae  and  Sarah  Lanauae,  to  lend 
m  Fum  of  £1600  for  the  purpose  among  other  things 
of  paying  off  said  sum  of  i6 1000)  the  representative 
of  the  said  Andrew  Blake  thereby  granted,  assigned, 
and  made  over  all  said  mortgage  for  £1000,  and  said 
mortgaged  premises  unto  said  Richard  Lanauae  and 
Sarah  H.  Lanauae,  and  also  said  John  Prendergast, 
and  the  represenUtive  of  said  Andrew  Blake  thereby 
granted  and  released  the  said  lands  of  KUtormer,  and 
all  the  estate  right,  title,  and  interest  of  the  re- 
presentative of  the  said  Andrew  Blake  and  John 
Prendergast  nuto  the  said  Richard  Lanauze  and  Sarah 
H.  Lanauze,  their  heirs  and  assigns  for  ever,  subject 
to  redemption  as  therem  mentioned.     That  the  said 


sum  of  £1600  80  agreed  to  be  lent  upon  saidl&st- 
mentioned  mortgage,  bad  previously  thereto  been  put  in 
settlement  upon  the  murriage  of  the  petitioner  Richard 
Lanauze  with  said  Sarah,  and  was  then  vested  io  the 
trustees  of  said  settlement — Robert  Lanauze  and 
Arthur  Moneypenny.  That  by  an  indenture  of  mort- 
gage, bearing  date  the  30th  of  September,  1844, 
Prendergast  for  the  like  sum,  and  for  carrying  oat  the 
mortgage  in  a  more  formal  manner,  mortgaged  the 
lands,  '*  and  all  his  estate  and  interest  therein''  to  the 
trustees  of  Mrs.  Lananze's  said  marriage  settlement; 
and  he  then  also  gave  a  judgment  as  a  collateral  seen- 
rity  therewith.  This  mortgage  of  September,  1 844, 
recited  the  intention  of  John  Prendergast  to  mortgage 
only  his  equity  of  redemption  in  the  lands,  this  being 
an  equity  of  redemption  in  the  fee  only,  but  by  the  opera- 
tive part  of  the  deed  he  conveyed  the  lands  by  name,. 
and  aU  equity  of  redemption  in  the  lands  to  the  mort- 
gagees. The  fee  simple  of  the  lands,  sabjoct  to 
the  indenture  of  lease  of  the  4th  May,  1832,  was  set 
up  and  sold  in  the  Incumbered  Estates  C!oart,  and 
after  the  produce  thereof  being  distributed,  there 
still  remained  due  to  the  petitioners,  a  sum  of  1000. 
Mr.  Reynolds  became  the  purchaser  of  the  fee  in  the 
Incumbered  Estates  Court,  and  the  owner  of  the 
lease  of  1832,  having  refused  to  attorn,  Mr.  Reynolds 
obtained  an  injunction  from  the  Incumbered  Estates 
Court  to  put  him  into  possession.  On  the  pfi't  of  the 
mortgagees,  the  trustees  of  Mrs.  Lananze's  settlement, 
it  was  contended  that  upon  the  true  oonstrnction  of 
the  deed  of  mortgage  of  September,  1 844,  the  interest 
of  John  Prendergast  in  the  lease  of  August,  1 832,  was 
made  subject  to  the  mortgage,  and  at  all  events 
that  it  was  liable  to  the  judgment.  Oq  the  p&rt 
of  the  respondents  it  was  contended  that  the  mort- 
gage of  September,  1844,  should  be  constmed  along 
with  the  prior  mortgages,  and  that  ^m  the  recital 
above-mentioned  contained  in  the  mortgage  of  Sep- 
tember, 1844,  it  was  plain  that  John  Prendergast 
never  intended  to  mortgage  his  interest  in  the 
lease  of  August,  1832,  but  only  his  equity  of  redemp- 
tion in  the  fee  of  the  lands,  and  this  having  been  sold 
in  the  Landed  EsUtes  Court,  that  all  claim  thereon 
was  gone,  and  having  been  purchased  by  Mr. 
Reynolds,  he  Mr.  Reynolds  claimed  to  hold  the 
lands  discharged  from  the  mortgage.  Mr.  Reynolds 
was  also  the  assignee  of  said  sub- lease  prior  to  1850. 
Said  judgment  of  1844  was  registered  in  I860,  nnder  • 
the  Redocketing  Act  of  1828. 

John  Edward  Walsh^  Q.O.  was  heard  in  support 
of  the  petitioner. 

Brewster,  Q.C.,  with  whom  was  J.  S.  Townsend, 
submitted  that  the  fair  meaning  of  the  mortgage  deed 
was  that  the  parties  only  intended  to  mortgage  the 
fee — FawceU  v.  Carpenter  (2  Dow.  A  CI.  H.  L.  C., 
232^;  Doe  v.  Meyrick{2  Crompton  &  Jerria,  223); 
Roche  T.  Lord  Kensington  (2  K.  &  John,  753); 
that  the  injunction  order  of  the  Landed  Estates 
Court  destroyed  Costello's  lease,  and  consequently  the 
subleaso,  and  that  the  judgmtnt  did  not  affect  the 
lands,  not  having  been  registered  within  five  years^ 
from  the  passing  of  the  13  &  14  Vict  c  29. 

OambU  in  reply.— The  cases  relied  on  at  the  other 
side  are  nearly  all  cases  respecting  personal  estat^ 
where  there  are  doubtful  words  of  description,  sflo. 
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do  not    apply  to  this    case    vhere   theie    is  no 
qnestion  as  to  the  lands,  bat  only  as  to  the  estate 
in  the  lands  which   the  grantor  intended  to  convey. 
The  conyeyance  of  the    "  lands ''  and   *'  all    the 
esUte,"  &c.  by  the  mortgage  of  September,  1844, 
is  sufficient  to  carry  both  the  equity  of  redemption  in 
the  fee  and  the  snb-interest  under  the  lease  of  A  ngnst, 
1 832.     The  effect  of  these  words  cannot  be  controlled 
by  the  other  parts  of  the  deed — Walsh  y.  Irevenion 
(16  Q.B.  734);  nor  cut  down  by  the  recitals— JEToZt- 
day  ▼.  Overton  (14  Bear.  467).    Even  though  the 
deed  recite  an  intention  not  to  convey  certain  lands, 
if  they  are  conveyed  by  the  operative  part  of  the  deed 
they  pass — Alexander  v.  Crosbie  (U  &  6.  145);  and 
80  if  the  recital  omit  part  of  the  lands  conveyed.-— 
Ex  parU  Glynn  (1.  M.  D.  &  De  G.  29).     The  opera- 
tive words  in  the  mortgage  deed  of  September,  1844, 
therefore  did  pass  the  leasehold  interest,  and  the  mort- 
gage is  well  charged  ^hereon.    But  if  there  was  any- 
thing doubtful  in  the  deed,  the  Court  may  look  at  the 
sanoundiog    circumstances — Attorney    Oeneral    v. 
Prummoyu/ (Con.  &  L.  210);  and  if  a  party  by  hb 
own  acts  has  put  a  construction  on  the  deed,  he  cannot 
afterwards  dispute  li—Cholmonddy  v.  Clinton  (4  Bl. 
1);  and  in  such  case  the  best  way  is  to  refer  to  the 
acts  of  the  parties. — Bayle  v.  Lynch  (1  Ridg.  P.  G. 
384);  Atkinson  v.  Pilsworth  (1   lUdg.  P.  G.  449). 
Bere  the  mortgagor  allowed  the  agent  of  the  mort- 
gagee to  receive  the  rents  of  the  leasehold  premises 
^r  two  years  and  appropriate  them  to  the  payment  of 
the  interest,  thus  admitting  that  the  mortgage  was 
charged  on  the  leasehold.      The  leasehold  interest  is 
at  an  events  affected  by  the  judgment  which  was  en- 
tered up  in   1844,  and  registered  in  1860,   under 
the Bedocketing  Act,  1828  (9  Geo.  4,  c.  36.)    Judg- 
ments not  revived  or  redocketed  within  twenty  years 
fromentry,were  made  void  against  purchaser  for  value; 
and  this  has  been  construed  to  mean  purchasers  be- 
coming such,  after  the  twenty  years  from  entry  of 
judgment.      Hickaon  v.  Collie  (10  L  E.  R.,  447); 
by  the  7  &  8  Vict.,  c.  90,  s.  1,  registry  within  the 
same  period  of  twenty  years  is  substituted  for  re- 
docketing,  and  by  the  1 3  &  14  Vict  cap.  29,  sec  3, 
jadgments  entered  up  before  the  Act  are  rendered 
void  against  purchasers,  unless  registered  within  five 
years  from  the  passing  of  the  Act.      This  only  ap- 
plies to  purchasers  becoming  such,  after  the  five  years 
(after  1855);  Hickaon  v.  CoUia  {ante,)  and  does  not 
^ply  here. 

The  &ct8  of  tlus  case,  also  the  arguments,  are  more 
My  considered  in  the  following  judgment: — 

The  Lobd  Ghahcellob. — The  question  to  be  de- 
cided here  is  one  of  considerable  importance.  The 
Now  the  first  question  we  have  to  consider  is  this — 
whether  on  the  true  construction  of  the  deed  of  Sept., 
1844,  the  partial  interest  passed  to  the  mortgagee? 
Now  it  does  appear  that  at  the  date  of  that  deed, 
John  Prendergast  was  seised  in  fee,  subject  to  a 
mortgage  of  the  9th  of  October,  1835;  and  he  had 
also  a  lease  for  lives  under  Gostello,  namely,  the 
lease  of  August,  1832.  And  then  the  question  re- 
nuuns  whether  Uie  petitioners  are  entitled  to  claim  a 
charge  upon  that  sub  interest  by  virtue  of  a  judgment 
given  by  John  Prendergast,  collateral  with  the  mort- 
gage.    At  to  the  first  question  which  turns  upon  the 


construction  of  the  mortgage  deed  of  September,  1844» 
it  appears  that  at  the  date  of  that  deed,  John  Prender- 
gast was  sdsed  in  fee  of  the  lauds  of  Kiltormer,  sub- 
ject to  a  mortgage  of  £1000  of  October,  1832. 
Mr.  Prendersast^s  legal  position  then  was,  that  he  was 
entitled  undei:  the  sub- lease  for  the  lives  of  himself  and 
wife,  under  that  lease  the  reversion  of  which  was  in 
Oostello,  and  the  reversion  of  Costello's  lease  was  in 
John  Prendeigast  in  fee.  The  proper  conveyance  by 
him  in  those  interests  would  have  been  a  conveyance 
of  his  life  estate,  and  of  his  remainder  in  the  lands, 
and  that,  whether  the  deed  recited  the  prior  ipterest  in 
the  lands  or  not.  The  frame  of  the  deed  is  to  hold 
the  lands  in  fee  with  all  the  estate  and  interest 
therein;  and  it  was  contended  by  the  petitioner  that 
under  these  words  the  lessees  interest  also  passed. 
The  question  of  how  far  a  general  grant  of  thb  kind 
will  carry  every  interest  of  the  grantor  in  the  lands, 
was  discussed  in  the  case  of  Fawaaet  v.  Carpenter 
(2  Dow.  &  Clarke,  H.  L.  C.  232);  it  that  case 
the  House  of  Lords,  confirming  the  decision  of  the. 
Court  of  Exchequer  Chamber  in  Ireland,  as  reported 
in  5  Bligh.,  14;  held,  that  when  a  person  having 
a  legal  estate  in  certain  premises,  as  trustee,  and  an 
equitable  and  beneficial  interest  in  the  same  estate, 
executes  a  deed  which  might  be  construed  either  as 
purporting  to  pass  both  estates,  or  only  the  equitable 
estate,  which  alone  he  had  a  right  to  convey;  it  was 
held,  that  the  instrument  should  be  construed  as  in- 
tending  to  pass  only  the  estate  which  he  had  a  right 
to  convey;  for  a  party  shall  be  presumed  to  have  in- 
tended to  do  only  that  which  he  had  a  right  to  do, 
provided  the  instrument  bo  fairly  and  reasonably 
capable  of  that  construction.  Tbat  case  has  been 
dissented  from  by  Lord  St.  Leonards  m  his  book  on 
Vendors  and  Purchasers,  14th  ed.  p.  743.  His  Lord- 
ship there  says  that  it  was  intended  to  bring  in  an 
Act  of  Parliament,  to  repeal  that  judgment  of  the 
House  of  Lords.  Well  that  Act  was  never  passed.  I 
was  referred  in  the  argument  to  a  case  in  which  one  of 
the  j  ndges  found  fault  with  this  case  of  Fawcdt  v.  Car- 
penter; be  that  as  it  may,  this  case  is  law — Walah  v. 
Trevanion  (15  Ad.  &  £1L  N.  S.  733) — was  a  case  sent 
by  the  Vice  Chancellor  of  England  (Sir.  L.  Shaldwdl} 
for  the  opinion  of  the  Couit  of  Queen's  Bench.  In 
'  that  case  the  marginal  note  is  as  follows: — '*A  and 
his  eldest  son  B,  had  a  general  power  of  appointment 
over  estates  lying  in  eight  parishes,  and,  subject 
thereto,  had  between  them  the  whole  interest.  Bj 
deeds  of  appointment  and  release,  dated  the  19th  of 
July,  1824,  they  appointed  and  conveyed  to  the  Bank 
of  England,  by  way  of  mortgage  in  fee,  premises  de- 
scribed in  the  deeds  as  *^  all  the  lands  ^  of  A  and 
B,  in  the  eight  parishes  (naming  them)  '*  which  were 
specified  and  described  in  a  schedule  "  to  said  deeds; 
well  the  schedule  specified  a  part  only  of  the  first 
mentioned  estates.  Subject  to  this  charge  on  part, 
A  and  B  retamed  the  entire  interest  in  the  whole 
estates.  By  deed  of  appointment  and  release  of 
the  13th  of  June,  1827*  being  the  marriage  settle- 
ment of  B,  after  reciting  the  creation  of  the  power , 
as  extending  to  the  lands  thereinafter  settled,  amongst 
other  hereditaments,  and  reciting  the  mortgage  of 
the  19th  of  July,  1824,  and  that  on  the  treaty  for 
the  marriage  it  was  agreed  that  auch  hereditaments^ 
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mibjeet  to  the  power  ae  were  comprieed  in  the  mort- 
gage, and  the  whole  of  the  lady's  fortane  shoald  be 
settled  to  certain  uses,  A  and  B  appointed  that  the 
lands  thereinafter  released  or  expresed  so  to  be, 
should  (bat  subject  to  the  charge  thereinbefore  men- 
tioned), go  to  certain  uses;  and  A  and  B  also  bj  the 
same  deed,  conveyed  and  released  to  the  same  nses 
lands  described  as  all  the  lands  of  them,  A  and  B 
aituaie  in  the  eight  parishes  (naming  them),  and  which 
are  intended  to  be  specijic,  and  described  tn  the  sche- 
dule hereunder  written,  hut  which  schedule  is  not  in- 
tended to  abridge  or  affect  the  generality  of  the  de- 
scription hereinbefore  expressed  and  contained.  -The 
uses  were  these  amongst  others,  to  the  nse  of  the 
sons  of  the  marriage  in  tail  male.  The  schedule  there 
was  a  precise  copy  of  that  aunexed  to  the  mortgage 

deed  of  1824 The  first  tenant  in  tail, 

under  the  deed,  claimed  the  lands  not  comprised  in 
the  mortgage  deed,  and  the  question  was  whether 
those  lands  passed  by  th<t  indenture  of  the  1 3th  of 
July,  1827.  Held,  that  no  other  lands  than  those 
comprised  in  the  mortgage  passed  by  that  indenture." 
Now  all  the  cases  decide  this,  that  the  recitals  and 
other  parts  of  the  deed  may  be  used  as  a  test  to  dis- 
cover the  intention  of  the  parties,  and  to  fix  the  true 
meaning  of  the  words  of  the  operative  part  of  the  deed 

Doe  V.  Meyrick  (2  Gromp.  and  Jarv.  223J  and  many 

other  cases-^/?ocA«  V.  Lord  Kensington  (2  Kay  &  Johns. 
753).     The  case  of  ex  parte  Olynn  ( 1  Montag.  Dea- 
con, and  Dc  G.,  29)  was  referred  to  by  Mr.  Gamble. 
There  it  was  held  that  the  recital  in  the  agreement  lid 
not  restrain  the  f^eueral  words  in  the  operative  parts 
thereof,  and  that  the  security  extends  to  a  property 
which  was  not  subject  to  any  previous  charge.     In 
Gray  v.  The  Earl  oj  Limerick,  an  assignment  of  one 
equal  part  or  share,  parts  or  shares,  to  which  the 
assignor,'^became  entitled;  upon  the  construction  of  the 
recitals,  and  of  the  whole  instrument  was  held  to  pass 
only  one  eight,  althoagh  the  assignor  wascntitled  to  a 
larger  share.    The  proper  way  then  to  put  the  rule  of 
law,  appears  to  roe  to  be  this,  that  the  general  words 
of  the  deed  should  pass  the  entire  estate  of  the  grantor 
unless  it  appears  by  the  other  parts  of  the  deed  that  it 
was  the  intention  of  the  parties  that  it  should  not  pass. 
Now,  as  to  the  question  whether,  in  this  deed  of  Sep- 
tember, 1841,  it  does  or  does  not  appear  that  there 
was  an  intention  expressed  upon  the  face  of  the 
deed,  not  to  convey  anything  to  the  mortgagor  except 
the  fee  of  the  lands;  the  former  dealing  with  the 
property  must   be   taken  into   consideration.      The 
mortgage  of  October,  1835,  by  the  former  owner  to 
Blake,  was  only  a  mortgage  of  the  fee.      Then  the 
deed  of  June,  1844,  is  a  conveyance  by  the  represen- 
tative of  Blake,  with  the  consent  of,  thongh  there  is 
no  direct  conveyance  by  Prendergast  himself.     Well, 
the  deed  of  September,  1844,  recites  an  agreement  for 
a  loan,  as  mentioned  in  the  deed  of  June,  1844,  and 
states  it  as  an  agreement  only  to  mortgage  the  equity 
of  redemption  in  the  lands  of  Kiltormer,  together  with 
other   land,  and   all   the  estate  therein:  and   from 
'the  rest  of  the  instrument  it  appears  there  never  was 
any  intention  to  pass  the  sub -interest.     The  mort 
gagors  covenant  to  convey  the  equity  of  redomptiom 
in  the  lands,  and  not  the  lands  themselves.      Again, 
^bere  is  a  covenant   that  the  trustees  may  enter 


into  possession  and  keep  down  the  head  renti, 
payable  out  of  the  other  lands,  but  there  is  no 
mention  of  the  head  rents,  payable  out  of  Kil- 
tormer, which  should  have  been  if  same  was  subject 
to  the  mortgage.  Again*  Prendergast  covenaots 
for  title,  save  as  to  tenants  leases,  mentioning  the 
lease  to  Gostello,  but  not  alluding  to  the  under  lease 
to  Prendergast  I  am  thereof  of  opinion  that  the 
mortgage  did  not  charge  the  sub-lease. 

It  is  alleged  for  the  petitioners,  that  at  the  time  of  the 
sale  in  the  Incumbered  Estates  Court  there  was  no  power 
to  sell  for  two  lives ;  but  a  question  might  arise  as  to  the 
effect  of  a  conveyance  from  the  Incumbered  Estates 
Court  upon  the  sub-interest  purporting  to  convej  the 
estate  of  Prendergast  in  the  lands,  it  was  then  con- 
tended by  the  respondents  that  the  injunction  obtained 
by  Mr.  Reynolds  from  the  Incumbered  Estates  Cooit 
to  put  him  into  possession  of  the  lands  upon  the  owners 
of  Costcllo's  lease,  and  the  person  then  in  podsesaon 
of  that  part  of  the  lands  refusing  to  attorn,  that  that 
refusing  to  attorn  had  the  eff.ct  of  destroying  Costello^s 
lease*aud  consequently  the  >ub-lea8e  of  August,  1832. 
Attornment  is  now  almost  unkhown  to  the  law:  ten- 
ants had  formerly  to  attoiu  to  the  receiver.  The 
29th  section  of  the  IncumbL*red  Estates  Act,  12  &  13 
Vict,  ch.  77,  gave  the  commissioners  power  to  de- 
liver possession  to  the  purchaser,  and  the  Court  re- 
quired tenants  to  attorn,  and  in  the  event  of  their  not 
attorning,  gave  an  injnnciion  for  a  possession,  Bat 
it  never  was  intended  that  when  an  injunction  was 
granted  to  put  a  purchaser  into  possession  that  ilie 
tenant  should  lose  his  lease  because  he  does  not  atlora. 
That  question  was  dtcided  by  the  Court  of  Common 
Pleas  in  the  case  ef  Fitzpalrick  v.  Hughes  (12  I.  C. 
L  488)  and  I  am  bound  by  the  judgment  in  that  case. 

It  remains  now  to  con«idor  the  effect  of  the  jndg- 
ment,  which  was  given  collateral  with  the  mortgage. 
This  turns  upon  the  construction  of  the  7  &  8  Vice 
29,  by  the  third  section  of  the  latter  Act;  judgments 
entered  up  ajter  the  passing  of  that  Act  arc  rendered 
void  as  against  purchasers,  unless  registered  wilhm 
five  years  from  the  passing  of  the  Act;  the  Act  was 
in  1850,  and  the  purchase  here  was  within  five  years 
after  the  passing  of  the  Act;  and  the  petitioner  con- 
tends that  such  a  purchaser  does  not  come  within  the 
protection  of  the  Act;  with  regard  to  judgments  en- 
tered up  be/ore  the  Act,  and  not  registered  wirbia 
five  years  after  the  AcU  I  think  the  principle  deci- 
ded iu  the  case  of  Hickson  v.  Collis  (10  I.  E.  K., 
447)  applies  to  the  13  &  14  Vic  a  29.  and  ^hat 
therefore,  the  judgment  is  charged  upon  the  snb-lease 
of  August,  1832;  and  that  Mr.  Reynolds  as  a  Pur- 
chaser of  that  sub-lease,  has  no  protection  apmst  tne 
judgment  as  not  being  registered  within  the  fivff  years- 
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Court  of  Common  ^leas* 

£Bcpfltted  ^  J.  FMd  JbbaHoB,  bq..  Burtoterart-Ltw.] 

Sktih  V,  Delacheboui.— Jfay  4. 

PleadSn(f — Amendments — Costs, 

In  cm  action  Irought  for  injury  to  the  wall  of  a  dweU- 
inff'house^  and  for  the  erectum  of  a  ntdaance;  the 
plaintiffs  oovnsd,  after  notice  of  trial  had  been 
eervedy  deemed  U  necessary  to  have  the  summons 
and  plaint  amended^  by  adding  to  it  several 
counts;  amd  a  notice  was  served  on  the  defend- 
anVs  cOtorney^  requesting  him  to  sign  a  consent  to 
have  such  counts  addedj  and  undertaking  to  pay 
the  costs  incurred  by  such  amendments^  and  re- 
questing  him^  if  he  required  any  other  terms^  to 
state  ^leroj  in  order  to  avoid  the  necessity  of  an 
applkation  to  the  Court.  The  defendants  attorney 
relied  that  he  could  not  advise  his  client  to  signthe 
consent.  Upon  motion  by  the  plaintiff  to  amend 
the  summons  and  plaint^  the  Court  made  the  order 
and  refused  to  gioe  the  defendant  the  costs  of 
appearing  upon  the  motion  (Christian^  J.,  disaen- 
tieote.) 

This  was  a  motion  that  the  sammons  and  plaint  in 
this  ease  might  be  amended  by  lading  counts.  The 
action  was  brought  for  an  injury  to  the  wall  of  a 
^welling-honse  in  Haroonrt-street.  The  senior  coun- 
sel for  the  plaintiff  believed  it  would  be  perilous  to 
trust  to  the  allegation  that  the  wall  was  the  plaintiff's 
^all ;  and  he  recommended  that  it  should  be  described 
as  a  party  walL  It  was  also  proposed  to  add  a  coont 
for  the  nuisance.  A  notice  bad  been  served  on  the 
defendants  attorney,  asking  him  to  sign  a  consent 
aatborizing  these  amendments,  and  offering  to  pay  all 
costs  Inddent  to  them,  which  the  latter  refused  to 
do. 

jSeryetmt  Armstrong  (with  him  Monahan)  in  sup- 
port of  the  motion. 

Exham^  Q.G.«  and  Cusach  Smith  for  the  defend- 
ant.— ^There  were  originally  five  counts  in  the  sum- 
mons and  plaint.  There  were  defences  pleaded 
to  these  and  fifteen  issues,  and  notice  of  trial  was 
aerved.  The  plaintiff  now  proposes  to  file  seven 
new  counts.  As  the  plaint  stood,  the  first  count 
stated  that  we  pulled  down  and  damaged  the  wall; 
It  complained  of  a  common  trespass.  We  pleaded 
a  tiaverse;  and  that  the  wall  was  a  party  wadl;  and 
that  we  inserted  a  joist  into  our  half.  The  second 
count  stated  that  the  defendant  was  possessed  of  the 
adjoining  house,  &a  The  third  count  was  the  same 
as  the  first,  except  that  in  it  the  plaintiff  was  stated 
to  be  the  executor  of  Smith.  The  fourth  count  was 
the  same  as  the  second,  except  that  in  it  the  plaintiff 
was  stated  to  be  the  executor  of  Smith.  [Keogh^  J. 
— ^What  is  to  prevent  the  j^lmntiff  from  discontinuing 
the  action  and  commencing  a  new  one  with  what 
counts  he  thinks  fitPj      One  of  the  counts  is  bad. 

t Christian,  J. — Have  yon  a  motion  to  that  effect?] 
Fo,  but  if  we  consented  now  it  would  be  said  after- 
wards that  we  admitted  the  counts.  \Keog\  J., 
Certainly  not.]  Where  a  count  was  sought  to  be 
.added  the  Conrt  looked  into  the  count  [Monahan^ 
€. J. — ^Yoo  are  entitled  to  all  the  costs  properly  in- 


cnrred  by  this,  and  to  the  costs  of  the  pleas  rendeTed 
abortive  by  these  amendments.]  As  to  the  costs  of 
this  motion,  the  consent  was  served  at  nine  o'clock  on 
Wednesday,  asking  us  to  consent  by  twelve  o'clock  on 
Friday.  The  Court  will  give  us  liberty  to  demur 
and  plead.  [Monahany  G.J. — As  a  matter  of  couise 
yon  would  get  that  by  coming  in.]  Here  the  costs  of 
a  second  motion  to  set  aside  counts  as  embarrassing, 
will  be  incurred;  then  of  another  to  demur  and  plead. 
[Christian^  J. — When  a  party  at  a  late  stage  of  the 
action  comes  to  the  Court  to  remodel  his  case  the 
other  party,  I  think,  has  a  right  to  be  present  at  the 
motion,  to  watch  the  proceedings,  and  is  entitled  to 
the  costs  of  that  motion.]  If  this  were  an  application  to 
add  a  simple  count  with  a  simple  issue,  it  would  be 
a  different  thing,  but  we  come  foward  to  help  the 
opposite  party  to  remodel  the  case.  \^Monahany  O.J. 
— Assuming  vou  cannot  successfully  oppose  the  mo- 
tion, and  that  yon  are  offered  all  the  terms  yon  have 
been  offered,  still  it  is  a  question,  whether,  notwith- 
stand'ng  that,  you  have  a  right  to  appear  in  Court 
on  the  motion.  I  am  not  sure  that  it  is  settled 
one  way  or  the  otler.]  We  might  not  be  entitled  to  the 
costs  if  this  ^  ere  a  trifling  difference.  We  thought 
we  could  not  safely  sign  the  consent. 

Monahan  in  reply  — ^The  form  of  the  notice  we 
served  stated — *'I  hereby  personally  undertake  to 
pay  ths  costs,  and  if  you  require  any  other  terms  I 
request  yon  to  state  them,  to  see  if  they  should  be 
complied  with,  to  avoid  the  necessity  of  an  applica- 
tion to  the  Court."  The  answer  we  received  was — 
**  I  cannot  advise  the  defendant  to  consent,  &c'' 
This  motion  would  have  been  avoided  if  the  defend- 
ant's advisers  had  shown  what  further  they  wanted. 
If  this  will  not  do,  there  will  be  an  end  to  amend- 
ments. It  would  be  better  to  abandon  the  action. 
The  amendments  are  reasonable.  The  same  question 
is  only  put  in  a  different  point  of  view. 

Monahan,  C.J. — I  think  the  order  should  be  made. 
The  question  here  is  if  the  defendant  is  to  get  the 
costs  of  this  motion,  he  having  been  offered  all  the 
terms.  We  have  not  been  referred  to  any  case.  In 
this  Court  it  does  not  seem  to  have  been  settled  one 
way  or  the  other.  Having  regard  to  the  general  rule, 
I  am  of  opmion  that  it  is  better  we  should  make  liti- 
gation as  little  expensive  to  the  parties  as  possible. 
The  majority  here  think  that  where  there  is  no  reason- 
able doubt  but  that  the  motion  will  be  carried,  the 
party  cannot  come  in  to  look  for  the  costs,  t.e.  when 
so  far  as  the  Court  are  concerned  they  cannot  see  any 
other  reason  for  coming  in.  The  parties  will  abide 
their  own  costs  of  the  motion. 

Christian,  J.*-I  think  the  order  should  be  made; 
but  I  think  the  plaintiff  should  pay  the  costs.  Where 
a  party  at  a  late  stage  of  the  case  thinks  he  is  under 
the  necessity  of  remodelling  it,  and  where  instead  of 
discontinuing  he  comes  to  the  Court  to  remodel  it  by 
adding  seven  or  eight  new  counts,  prima  facie  it  is  the 
right  of  his  adversary  to  have  that  done  upon  pay- 
ment of  costs,  including  the  costs  of  his  presence  in 
the  Court  to  see  that  all  proper  terms  are  imposed, 
and  no  unreasonable  terms  are  added.  That/?rtfiia 
facie  right,  I  do  not  think  is  gone  because  the  plain- 
tiff tenders  a  consent  which  proposes  not  liberty  to 
add  counts  generally*  but  to  file  certain  pleadings 
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ient  readj  made,— ^bjectiooAble  oa  the  face  of  them, 
whether  or  not  it  thoold  torn  oat  that  tbej  were  not 
objectionable.  If  oothing  is  sooght  to  be  imposed  which 
might  torn  ont  prejadicial,  I  do  not  saj  the  party  has 
a  right  to  come  into  Coart;  bat  if  there  be,  I  do  not 
think  he  loses  his  ordinarj  prima  facie  right  to  ap- 
pear in  Coart.  That  being  the  consent  sought  to  be 
imposed  with  pleadings  ready  made,  the  opposite 
party  says  "  I  will  not  sign  it,"  and  instead  of  asking  to 
amend  merely  ander  the  consent,  the  plaintiff  goes  on 
and  asks  the  Conrt  to  have  these  connts  inserted, 
which  totally  remodel  the  entire  of  his  case.  I  think 
the  defendant  has  a  right  not  only  to  all  the  costs  in- 
carred,  bat  to  the  costs  of  appearing;  and  withoat 
laying  down  any  general  rale,  I  think  this  motion 
sbonld  be  granted  on  the  ordinary  terms,  the  plaintiff 
paying  the  costs. 

Eeogh,  J. — I  concnr  with  the  majority  of  the 
Coart;  bat  I  wish  to  say  a  few  words.  This  priW- 
lege  strikes  me  as  the  key  of  this  Act  of  Parliament, 
the  most  valaable  provision  contained  in  it  If  there 
be  oppositions  to  motions  of  this  kind,  let  as  see  if  it 
will  not  tend  to  take  away  the  benefit  I  concnr 
/  with  Seijeant  Armstrong  in  thinking  that  if  oppositions 
are  encouraged  it  will  make  parties  discontinae,  and  I 
join  with  him  in  hoping  a  pnblic  opinion  will  grow  op 
better  than  any  rale.  I  do  not  think  it  advisable  to 
make  a  general  rale.  Let  as  see  what  has  been  done. 
The  motion  is  carried  in  this  particular  case.  The 
plaintiff  carries  his  motion  in  amnfffus.  How  did  he 
act  when  he  saw  it  would  be  advisable  to  amend? 
Never  was  there  a  notice  which  in  my  judgment  was 
more  calculated  to  elicit  the  manifestation  of  a  liberal 
spirit  on  the  part  of  the  practitioner.  It  is  this — 
^*  I  request  you  to  inform  me  whether  you  will  sign  a 
consent  in  these  words ;  and  I  undertake  to  pay  the 
costs  when  taxed,  and  if  you  will  require  any  other 
terms,  I  request  that  you  will  state  them,  that  if 
reasonable  they  may  be  complied  with.'*  The  consent 
itself  says  that  the  party  shall  be  at  liberty  to  add  the 
costs,  including  fees  to  be  paid  to  counsel  for  consider- 
ing the  counts.  Does  the  defendant  suggest  any 
alteration  in  the  counts?  Not  a  word.  He  returns 
the  general  issue:  he  is  advised — he  cannot  sign  the 
consent.  The  whole  b  a  question  of  costs.  It  has 
come  round  to  be  that  and  nothing  else.  I  agree 
with  Serjeant  Armstrong  that  there  should  grow  up 
a  friendly  feeling  between  the  two  branches  of  the 
profession ;  and  that  one  should  not  be  quick  to  dis- 
cover a  flaw  in  the  other. 

O'Haoan,  J. — I  am  of  opinion  with  the  Chief  Jus- 
tice and  Eeoeh,  J.  I  do  not  think  there  is  any  rule,  and 
I  think  what  is  done  in  this  case  will  not  be  taken  as 
stringently  governing  any  other  case.  The  plaintiff 
has  carried  his  motion  in  everything,  and  offered  to 
pay  all  the  costs. 

Christian,  J. — I  may  state  what  I  omitted  to  state, 
that  the  order  made  by  the  Court  is  not  what  the 
plaintiff  sought  for,  that  certain  connts  should  be  added 
to  the  summons  and  plaint,  but  that  the  plaintiff  be 
permitted  at  his  own  risk  to  amend  the  summons  and 
plaint 
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Beported  by  C  J.  MMBiBfr  E^ 

[JuDGs  ffaifflncivi.] 

Jomr  P.  JomrsToir,  owsbs;  J  axe  L.  JoHwrosr,  rm- 
-10t&  FArmary, 


The  words  of  a  bequest  were  as  foUows^^l  leant 
severaUjf  to  mtf  four  daughters —  Hary  Eleanor 
Plummer,  Jane  Lueretia  Johnston,  Elizabeth  Frm- 
ees  Johnston,  and  Catherine  Sarah  Johndon,  and 
unto  their  lawful  Mtdren^  the  sum  of  £800  sterling 
each;  which  four  portions^  amounting  together  to 
£3200,  /  hereby  direct  to  be  a  first  charge  upon 
my  said  townland  ofCorkeeran,  and  my  portion 
ofTamtet^  purchased  by  me  under  the  Encumbered 
Estates  Court  And  I  direct  interest  at  the  rale 
of  £5  per  cent  on  the  said  sums,  that  is  to  say,  an 
annual  sum  of  £iO,  to  be  paid  m  two  equal  half- 
yearly  payments,  severally  unto  each  of  my  Jour 
daughters  aforesaid^  as  a  ^first  charge  out  of  the  rents 
and  profits  of  the  said  tandsJ*^  The  question  vas 
whether  ea^  £800  was  to  be  considered  as  hdong- 
ing  to  the  daughter  and  her  children,  living  at  tes- 
tator^s  deaths  as  joint  tenants,  or  whether  eaek 
£S00  was  to  be  considered  as  settled  onthe  daughter 
for  life,  with  remainder  to  all  her  chSdren,  Held 
— that  the  testator's  four  daughters  took  life  in- 
terests  in  the  respectioe  legacies  with  remdnder  to 
their  children. 

The  argument  arose  upon  the  disposal  of  the  resido^ 
of  the  purchase  money. 

Law,  Q.C.,  for  petitioner,  contended  that  three 
sums  of  £800,  vested  absolutely  in  three  of  the 
daughters,  who  had  no  children ;  and  as  to  the  other 
£800,  in  the  parent  and  children  as  joiot  tenants. 

Warren,  Q.C.,  contra,  contended  for  a  life  interest, 
there  being  an  indication  of  intention ;  charging  the 
interest  showed  that  testator  never  contemplated  the 
principal  sums  being  paid  to  his  daughters. 

JuDQE  Harqreaye  gavo  judgment  as  follows:— 
The  question  in  this  case  arises  on  the  will  of  Mr. 
Johnston,  by  which  he  bequeathed  foar  earns  of 
£800  to  his  four  daughters  respectivelj  (naming 
them),  and  unto  their  lawful  children.  These  sams 
were  charged  by  the  will  on  the  lands  which  ha^e 
been  sold  in  this  matter;  and  the  will  contained  a 
direction  that  interest  at  £5  per  cent,  per  annam, 
amounting  to  £40  a  year,  should  be  paid  to  each  of 
the  snid  four  daughters,  out  of  the  rents  of  the  lands. 
There  are  other  bequests  to  these  daughters  on  the 
death  of  the  testator's  wife,  which  I  think  not  material, 
as  they  are  bequests  to  the  daughters  simply^  and  not 
to  them  and  j^their  children.  None  of  the  danghtcrs 
had  a  child  at  the  date  of  the  will  In  fact  only  one 
of  them  was  then  married.  A  child  of  hers  was 
living  at  the  death  of  testator.  Two  others  of  the 
daughters  have  since  married.  In  this  state  of  fac^  | 
the  question  is  whether  each  JB800  is  to  be  considered 
as  belonging  to  the  daughter  and  her  children,  livmg 
at  testator's  death,  as  joint  tenants,  or  whether  each 
£800  is  to  be  considered  as  settled  on  the  danghter 
for  life,  with  remainder  to  all  her  children.  The 
cases  on  this  subject  are  numerous  and  conflicting; 


THE  IBI8H.  JtBISrr. 


but  they  appeac  ^  reaolt  in  \$kiB  doctTiD&  that  a 
«f8ipl€  bbqMAt'of  mc^&f  If  Ji  idd  hit  c^Odten^  co»> 
jtitntea  ^  ML4r  hes  cb^l^m^f  '4^^  ^'mik^  (jestator's 
death,  joint  tenants;  but  if  the  faieqnest  is  accom- 
panied bj  anything  WhifeV  ib^^fes^  l$iat  the  testator 
did  not  conteiapUt^  pigi9ient,ap4,didt^ntion  imme- 
diate! j  after  his  death;  the  Cotirt  will  regard  this 
4:Sscoiiifltattce  as  Wtrng  ill  att'thv  ohildreav  ao^  there*' 
fors  pcmttng  to  a  ^  for  Ufe^witk  vnuHiider  to 
•fibiUieo*  Thia  prlnoiple  is  laid  down,  in  Morse,  v. 
J£or$e  (2  Sixxu  485);  and  in  Audal^  v.  Bom  (26 
Beav.  lyX)  Sic  Joha  Rpipilly  stated  that  the  ten- 
dency of  mo4em  decLBioms  wiu  \n  favour  of  adopting 
thia  latter  view*  In  this  case  the  testator  does  not 
^pear  to  have  coatempl^ted  an  immediate  raising 
asd  payment  of  the  leg^idies^  for  he  provides  for  the 
pa^meot  of  intere3t>  so  long  ae  the.  money  should 
vefflain  charged  oa  the  land%  This  circnmatance  of 
kself  ia  a  sligjbit  oaet  and  not  very  dfecisiy^  because 
he  did  not  prohibit  tl^e  legatees  from  proceeding  alone 
to  ruse  their  legacies  by  sale  of  the  estate;  but  the 
danae  cootaias  an  ioddenlal  ezpressiouy  which  appears 
to  be  conclusive  as  to  the  testator'a  meaning  in  a 
-case  like  this,  in  which  a  very  small  circumstance 
mil  ftom  the  balaaee  ia  one  dkectioop  The  testator 
diiecia  that  the  interest  en  eacb  lef^cj,^  viz,  fous 
Buaa  of  M4Xk  a  yeadr*  shoaM.  be  paid  to  hia  four 
danghtcra  raspeaftlfely*  This  ia  concln^ye  against  a 
J<Mna  tenancy,  for  if  Ihera  waa  a  joint  tenancy,  th^ 
interest  of  each  tmm  on^t  to  be  paid  eqoally  to  the 
dangErter  and  her  ehikken.  The  ^stal^pr  sbowa  by 
this  expraasMMi,  that  whilst  tb^  mother  was  living  afaus 
waa  tm  reeeive  the  whole  inter^ty  and  that  the  c^ld-; 
Ten  were  oat  to  coMpelia  with  her.  If  tl^e  nwney  bad 
rcaaiiied  on  the  eataie,  the  cibildreA  ¥<x^  ^a^^  so 
righta  coBcnrreat  with  their  vei^d^^v^  motheri^  so 
thai  if  the  children  ara  to  take  at  all  tjbi^y  must  tfi!^ 
IB  r««aindav  ^^  Aa  rtisbg  of  $be  money  makes  aa 
diflBnenoe.  I  thii^  therefMre*  there  ia  su^cien^  ii^ 
this  caaa  to  enable  mei  to  arrive  at  a  satisfactory  g<uh 
elaabn»  withoot  liMrther  oonsidering  the  ^umeroi^ 
aitharkiea  nuora  in  det«a.  I  must  declaim  that  the 
testator's  fbv  daoghtets  take  life  taterestj^  in  the  re^ 
spective  legacies,  with  remainder  to  their  chl.ldren« 


[Jup9K  EUReaaaya.] 

SSTATE  OF  JOBH  FT1«X  PBRfSFATHCR. — Aprd  27. 

SiaJtuie  of  LimkationaS  4:  4  Wm.  IV.  c  27— 
Welsh  Mortgage. 

A  WeUk  mortgage  ia  mthin  the  meaning  of  the 
Statute  o/IamiMion^  3  jr  4,  Wm.  4,  c  27. 
The  petitioB  in  this  caaa  waa  filed  by  Jobs  Pyne 
Pennefiither  claiatittg  to  he  the  owaer  oif  portwna  ef 
the  lands  of  Rathkentry,  Go.  Tipperary,  whkb  foraied 
the  subject  of  a  deed  of  27th  Sept.  1 8 10*  The  petir 
tion  was  ia  the  natiBre  of  a  redemption  sail;  and  oaaae 
was  shown  en  behalf  of  the  Pynea  (mkieraX  who 
contended  that  the  equity  of  redemptMMi  waa  barred 
by  the  Btatata  of  I^itations^      The  deed  of  lElO 


was  •  atmtit^i  gitwu  by  the  ahimMti'a  gmflSff'WM 
Awtinbf  Pyniv  dtatgiag  cwl«n  wpimh  9b  ttoe  p^ 
of  SatbhMH^.  UKder  iMk  deed*  Ax^^t  Py&e  i^ 
scuaepsripd  qot  stated,  W  vevyi  l^^ag  agp»  ^»ter^ 
into  iKceipl  of  the  reatfi,  apd  thai  re^^pi;  vv^  co^c 
tiaaed,  dmm  to  tM  pjreaeat  time^  loi  tH^year  1 839^ 
'  the  i-eprftaaaUtive  of  Arthur  Pyne  wri^  tp  tb«  ^^iqir 
ant'a  anele*  who.  waa  tiieq  tbQ  ewn^r  of.  the  land%  i^ 
terma  wU$^  weald  he  saffleient  to  constitute  an  acr 
koQwtedgpBal  oi  \^9  rig}it  of  reda^^j^ion,  bet^g  aab- 
mtiB§^  ^i^hia  tb6(  statatn.  Siace^  \ha^  date  th^a  w«| 
no  eYidMee  of  a^y  ^i^kiipwlf^^epti  ii^  writing  havii\|| 
hemmf^UkSifJij  pei-aoD  clainusg  the  equity  o^redempr 
tion«  ^appeared  indeed  tl^t  tjbie  n^^na  of  tbe,  o;vner'i^ 
uael^  Bleh4i}d  Feanef^tl^ec,  ^fia  naed  in  an  i^ectiQent 
a^vosta  tenanlH  Aasiimiag  that  the.  name  of*  the  mpr^ 
gagpr  or  hie  repjr«senMif^wai^nsed  ai  the  ia^tancaojC 
the  taofftgag^^  ^nfh  a  ^lij^nutance  did  not  seem  to  ^ 
oC  tbe  nati^^  of  an  ackoowle^Kmaat,  that  any  bem^ 
fidal  title  exiated  in  Richard  P^nnefatber;  andeyen^ 
if  it  did,  it  waa  not  lueli^  an  i^cka^wLedgvient  as  th^ 
statata  repaired,  via:  «^a  in  writing  allied  by  the( 
one  party  and  addressed  tc^  the  other.  The  real 
qaeation  iathei  oaaa  wan^  iirbether  the  d^  of  IBIQ 
waa  a  oiortgi^  withiq  the  mei^ning  of  the  Act.  Tl^ 
I  dead  waa  tnadif^  betweei^^  WiiruMu  PennefaXhei^  la^ 
part;  Arthaf  Pyq«^  2|id  pu^;  William  Bradshawn 
;  John  Qorhett,  K  KeUy,  aind.  T.  KeUy  (^enanU  on  tH 
landsX  drd  part;  and  wiMiesaed  iha^  in  conaideratioiij 
of  X4Q0  dne  by  WiHiai^  Pennefatiher  to  A.  Pyne,  he. 
WiUiam  Pean^her,  ^r«»^  to  A.  J^yne,  hia  execa-^ 
tora,  &a  an  aaoatii^  ^r  y^j  rei^t  charge  of  £190^ 
payable  ha]f-yeatly«  chargeaMnpo9  (inter  aka)  Kath- 
kenfty:  to  hoU  the  same  fqpr  and  until  the  said  princi- 
pal shm  of  £4i(M)  with  iAtereet,  should  be  paid  eC  Xh% 
said  deed  contsjned  cl^aaes  of  entry  and  distress,  and. 
OQTiinaQta  by  the  tenftqts,  with  the  aaaent  of  ^enne- 
father,  to  pay  then;  rents  to  A«  Pyne. 

Sheriook,  Q.Co  and  I'ergtuon  appeared  for  the  petir 
tionera.     Campion  contra  foff  t(^  Pyx^eSi; 

JunoE  EUBoaaava  gave  jadgifkent;  aa  fol]o7a>--< 
In  order  ta  ooastilatei  4  afiertgage  there  nf^o^t  be.  i^ 
dahl  charged  on  laud,  a  right  to  tl^a.  cri^ditor  to  enter 
into^  the  poaeeasion  oc  receipt  of  tbe  rent,  and  a  righ^ 
ia  the  owner  of  the  biad  to  red^fmi  and  for  that  pni>- 
pbse  to  call  for  aa  account*.  When  these  circnmatano^ 
exiat,  the  statute  says  that  the  right  to  redoam  8hal( 
not  be  ezerdaed  but  wUhin  twenity  years  after  tb^ 
mortgagiaa  takes,  possession.  It  is  contended,  that  thfj 
statnta  does  not  apply  to  mortgages  where  i)|  ia  paif^ 
of  the  anaagemflBt  that  the  aiiortgagee  is  to  get  in^ 
poasea^ioa  and  pay  himself  by  receipt  of  therenti^ 
inasmuch  aa  the  poisesaion  of  the  mortgagee  and  th% 
ownership  of  the  mortgagor  are  not  inconsistent;  tha 
mortgagee  being  a  sort  of  agent  of  the  mortgagor,  ap- 
plying the  rents  for  his  benefit  l^y  paying  off  his  debt. 
The  Act  however  applies  to  all  mortgages,  and  makea 
no  exceptions.  It  does  not  proceed  upon  any  theory 
that  the  possession  of  a  mortgagee  is  adverse  to  the 
•title  of  the  mortgagor,  and  that  the  statute  only  runa 
when  it  begins  to  be  adyeitc.  It  operates  by  deter- 
mining not  when  the  mortgagor's  right  to  the  possea- 
sion  accrues  by  the  debt  having  been  paid  off;  but 
by  determining  when  the  mortgagor  first  acquires  the 
right  to  call  on  the  mortgagee  to  account,  and  to  sub* 
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nil  to  be  psid  off  his  btlanoo.  In  the  Mthoiitiea  on 
this  Bnbject  prior  to  the  statute,  a  distinction  is  drawn 
between  an  ordinaiy  mortfsgee  in  possession,  and  a 
mortgagee  going  into  possession  by  An  arrangement 
with  the  debtor  in  order  to  paj  liiniself  off  ont  of  the 
rents.  Before  the  statute  there  was  no  fixed  period 
within  which  a  redemption  salt  must  hayebeen  bronght. 
In  each  case  it  was  left  to  the  judgment  of  the  Court 
to  decide  whether  the  IcuAea  of  the  owner  or  any  de- 
merits of  the  mortgagee  were  such  as  to  induce  the 
Court  to  refuse  or  to  grant  relief.  It  being  a  question 
to  be  considered  bj  the  Court,  having  regard  to  all 
the  attendant  circumstances,  it  might  be  yerj  impor- 
tant to  consider  whether  the  mortgagee  entered  into 
possession,  meaning  to  take  the  estate  for  the  debt, 
or  whether  he  merely  entered  bj  arrangement  inth 
the  debtor,  to  paj  himself  off  by  instalments.  The 
Court  might  consider  that  in  the  former  case  time 
would  run  againt  the  debtors  immediatelj;  and  that 
in  the  other  case  it  would  not  run  until  the  debtor 
ought  reasonablj  suppose  that  the  debt  would  haye 
be^  ^scharged  The  object  of  the  statute  was  to 
abolish  this  dass  of  questions,  which  made  titles  yerj 
uncertain,  and  to  fix  for  all  cases  one  uniform  period 
of  limitation;  and  it  was  accordingly  enacted  in  effect, 
that  an  owner  should  be  barred  if  he  did  not  bring 
his  redemption  suit  within  twenty  years  after  he 
should  have  become  entitled  to  file  a  bill  for  an 
account  of  the  rents  received  by  the  mortgagee  in 
possession,  and  for  redemption.  In  the  present  case 
the  deed  is  not  in  the  ordinary  form  of  a  mortgage. 
It  is  a  grant  of  a  rent-charge  of  £100  ayear;  and 
certain  tenants  of  the  owner  are  made  parties  to  the 
deed  and  covenant,  to  pay  the  rents  to  Arthur  Pyne, 
the  creditor,  so  as  to  secure  the  payment  of  the  debt, 
by  instalments  of  £100  a  year.  It  appears  to  me 
that  this  is  a  mortgage  within  the  Act.  The  creditor 
is  entitled  to  enter  into  receipt  of  the  rents;  and  so 
soon  as  he  does  so  the  debtor  is  entitled  to  call  for  an 
account,  and  to  redeem,  on  payment,  the  balance  due. 
This  right  has  been  foregone  for  more  than  twenty 
years,  and  is  therefore  bsrred  by  the  statute.  It  ap- 
pears, moreover,  in  the  present  case,  that  Pyne  had 
a  prior  mortgage,  in  the  usual  form,  dated,  I  believe, 
in  1796.  Even  if  Mr.  Pennefatber  were  to  be  oon- 
siderod  entitled  to  redeem  the  mortgage  of  1810,  it 
would  still  require  to  be  considered  whether  the 
possession  under  the  previous  mortgage  would  not 
have  completely  barred  the  equity  of  redemption.  I 
decide  the  case  however  on  this  broad  principle,  that 
the  statute  applies  to  all  kinds  of  mortgages;  and  that 
to  hold  otherwise  would  involve  titles  in  all  difficulties 
which  existed  before  there  waS  a  fixed  period  of  limi- 
tation. 

Catfse  allowed  wdh  costs. 


€onvt  of  iSattitrtiptrsSrSntiolbriuj^ 

Plflpoftad  bf  John  Liry,  Etq,  Bwriiriir  if  .LwJ 

[Bbobb  Bbwici,  J.] 

Bi  IC^BT  JoBKPBDn  Tbatibs. 

Bringing  an  untuec€8B/vl  action  white  the  pkantif 
is  unable  iopag  ootts-^Opmion  ofeownd. 

Where  a  plaintiff  brings  an  aOionfar  an  aUegedUM 
tffUn  a  view  to  vindieate  her  character  against  an 
mptaation  of  perjury^  and  where,  before  bringing 
the,  acttan^  she  submits  a  case  to  counsel,  who  tags 
that  ^*the  artide  in  question  unmistakeablg  impuUs 
the  commission  of  perjury^  and  thai  such  imptMm 
ts  agross  Ubd,*^  kui  iA  in  the  opinion  of  (hsjudgt 
of  the  InsoUvsncy  Cotui,  the  action  was  not  hrougkt 
bona  fide  with  ^  legitimate  object  of  protecting  her 
character^  but  that  the  opportunity  was  snatdiedat 
for  other  and  not  legitimate  ends,  the  Court  wHl 
give  a  short  remand  in  order  to  mark  Us  sense  of 
the  impropriety  o/  such  action  where  the  plaintiff  it 
whoUy  unable  to  pay  costs. 

Ik  this  case  the  insolvent  was  chaiged  in  exeention  at 
the  suit  of  Messrs.  Potts,  proprietors  of  Saunda's 
NewS'l^eUer,  for  the  costs  of  an  unsuccessful  setioa 
agunst  them  for  an  alleged  libel  which  appeared  ia 
their  paper.  The  libel  oomphuned  of  was  an  extract 
from  the  Caledonian  Mercury,  wherein  it  commented 
upon  a  trial  in  which  the  insolvent  was  plaintiC  ^nd 
Sir  William  Wilde  and  wifo  were  defendants,  sod  ia 
that  article  imputed  to  the  insolvent  perjury.  Befotesne 
commenced  the  action  she  submitted  a  case  to  Mr. 
Serjeant  Armstrong,  who  had  t)een  her  leading  eonn* 
eel  in  her'action  against  Sir  William  Wilde,  as  well 
as  in  the  action  against  Messrs.  Potts.  Mr.  Arm- 
strong, in  his  opinion,  stated  that  the  article  in  qnes- 
tion  was  a  gross  libel,  and  that  any  jury  having  a  das 
regai^  for  thdr  oaths  should  find  it  so,  but  added  that 
she  and  her  fiiends  ought  to  consider  the  wisdom  and 
prudence  of  bringing  an  action.  The  action,  howerer, 
was  proceeded  with,  and  the  jury  found  for  the  de- 
fendants. 

Eeman,  Q.O.,  appeared  for  the  Messrs.  PotU  to 
oppose.— He  said  the  Messrs.  Potts  were  the  creditors 
of  this  lady  for  £  1 36,  on  account  of  an  unfounded  m- 
tion  which  Miss  Travers  brought  against  them.  He 
had  not  seen  any  advice  of  counsel  to  justify  that 
action;  all  he  knew  was,  that  according  to  there- 
ports  the  jury  at  once  found  for  the  defendants.  This 
lady  embarked  in  litigation  knowing  that  she  had  no 
property  to  pay  costs  in  case  the  result  shoold  be 
against  her.  She  alleged  that  she  had  been  injored, 
and  a  special  jury  found  that  no  injury  had  been  done 
to  her  at  all.  Under  such  dronmstanoes  the  law 
might  become  a  very  serious  engine  of  oppresnen.  ft 
was  a  most  serious  thing  for  gentlemen  m  the 
position  of  the  Messrs.  Potts,  who  published  these 
matters,  as  had  been  found  by  the  jury,  without  ma- 
lice, without  the  intention  of  doing  any  harm,  ana 
merely  in  the  course  of  business  as  public  joumalis^ 
that  they  should  have  been  snlyected  to  an  «^l^^ 
a  person  not  inexperienced  inlitigaUon,  for  it  ^PP^^ 
that  she  had  previously  got  a  faxthmg  damasea  fton^ 


TUB  IRISH  JURIST. 


361 


a  special  jary.  Costs  followed  the  result  of  that  for- 
mer action,  and,  in  all  probability,  the  second  action 
was  owing  to  the  snocess  of  the  firsts  Whether  that 
were  so  or  not,  a  grave  injustice  had  been  done  to  the 
Messrs.  Potts.  The  insolvent  was  a  ladj,  and  no 
donbt  in  administering  the  law  there  thej  should  con- 
sider her  condition  and  sex;  still  it  should  also  be 
considered  that  the  person  with  whom  his  clients  had 
had  to  deal  was  not  inexperienced  in  the  world.  He 
would  ask  the  Court,  as  a  matter  of  justice  to  the 
Messrs.  Potts  to  give  a  remand;  and  if  his  clients 
sbookl  afterwards  think  that  thej  could  give  her  a 
dischaiise  it  would  be  for  them  to  do  so.  He  was  in- 
structed to  press  upon  the  Court  the  hardships  which 
tliej  had  sustained  in  being  subjected  not  merely  to 
the  costs  of  the  action  in  question,  but  also  to  tiiose 
of  this  litigation. 

Lof^,  for  the  insolvent,  asked  for  a  free  discharge 
fconded  on  the  opinion  of  Serjeant  Armstrong,  whi(^ 
he  sabmitted,  was  correct  upon  the  matter  referred 
to  him ;  but  even  suppose  he  were  mistaken,  the  in- 
solveDt  would  be  equally  entitled  to  her  discharge.  He 
thought  a  remand  under  such  circumstances  would  be 
wlthont  precedent. 

JcTSGB  Bebwick.— The  only  question  m  this  case 
appears  to  be  whether  the  action  brought  by  Miss 
"^vers  agamst  the  Messrs.  Potts,  as  proprietors  of 
the  Saundei^a  Newt-Letter^  for  a  libel  contained  in 
an  extract  from  a  Scotch  newspaper,  for  the  costs  of 
which  she  is  now  in  custody,  was  a  fair  and  proper 
proceeding  on  her  part,  bearing  in  mind  that  when 
she  iostitnted  the  suit  she  was  not  worth  a  single 
tething  to  meet  this  or  any  other  demand.  Miss 
Travers  produces  the  opinion  of  eminent  counsel,  in 
which  he  says  that  the  publication  *'  nnmbtakeably 
imputes  to  Miss  Travers  the  commission  of  perjury, 
and  that  such  imputation  is  a  gross  libel;"  but  then 
be  expresses  '*tbe  greatest  doubts  as  to  the  wisdom 
or  pmdence  of  Miss  Travers  further  inviting  public 
attention  to  her  case,"  and  add),  that  she  and  her 
friends  must  consider  and  decide  on  the  coarse  she 
should  adopt  for  thb  charge  on  her  character.  I  have 
mjself  read  the  article  complained  of  with  care,  and 
with  the  light  thrown  on  it  by  an  extract  from  Miss 
Travers'  evidence  in  the  action  against  Sir  William 
snd  Lady  Wilde,  and  in  my  judgment  the  article  not 
ooly  does  not  impute  perjury  to  Miss  Travers,  but 
seems  calculated  to  absolve  her  from  such  a  charge. 
However,  if  her  counsel  was  mistaken.  Miss  Travers 
should  not  be  prejudiced  thereby.  Forthwith,  after 
leeeiviag  this  opinion,  an  action  for  libel  b  instituted 
Sfsinst  the  proprietors  of  Saunders^  News- Letter^  to 
which,  after  deoyiug  in  substance  the  allegations  of 
the  charge  of  perjury,  they  pleaded  that  the  article  in 
question  was  a  fair  and  6ona,/£e20  comment  on  the  trial 
of  Trctoera  v.  Witde^  which  was  a  subject  of  public  inte- 
rest, and  ID  which,  after  a  lengthened  and  expensive  in 
veatigation  before  a  special  jury,  the  action  resulted  in 
a  verd;et  for  the  defendant.  Miss  Travers  being  now 
charged  in  execution  for  the  costs,  and  seeking  her 
discharge  from  this  Court,  I  am  to  consider  whether 
this  action  was,  a^  Miss  Travers  alleges,  institated 
hma  fide  for  the  object  of  relieving  her  character 
from  a  slanderous  imputation,  or,  as  the  Messrs. 
Potts  insiitt,  really  for  the  purpose  of  re-trying  the 


former  case,  and  with  the  hopes  of  obtaining  damage! 
against  the  newspaper  proprietor  which  she  foiled  to 
obtam  against  the  real  parties.  Now,  in  the  first 
place,  it  is  admitted  that  the  article  in  question  was 
one  of  several  extracts  from  different  newspapers, 
commenting  on  the  action  of  Traioera  v.  WUde^  which 
were  inserted  in  Sounder^  Newe-LttUr  without  a 
word  of  conmient  or  observation  of  thdr  own,  and 
further,  that  the  Sounder^  News-Letter  contained 
not  merely  "  a  full,  completcb  and  ununpeachable  ac- 
count of  Miss  Traver's  case  without  note  or  comment,** 
buty  by  the  admission  of  her  own  counsel,  "  such  a 
marvellous  specimen  of  skill  in  reporting  as  would 
have  done  credit  to  the  first  journal  in  the  world." 
In  the  second  place,  I  have  listened  to  all  that  was 
urged  by  Miss  Travers's  counsel  in  this  case,  and  I 
have  read  through  the  whole  report  of  the  trisJ,  with 
a  view  to  discover  whether  Miss  Travers  had,  before 
instituting  the  action,  made  any  application  to  tha 
newspaper  to  explain  or  withdraw  the  obnoxious  ex- 
tract, which,  if  her  object  had  been  such  as  is  now 
suggested,  she  was  bound,  I  think,  to  have  done, 
bearing  in  mind  that  the  obnoxious  article  was  a  mere 
extract  from  another  paper,  probably  cut  out  and 
inserted  by  an  editor  without  any  great  deliberation; 
and  also  that  (if  I  have  read  the  account  of  the  trial 
correctly)  the  Sounder^  Newi-Letter  had  inserted 
articles  from  other  papers  fiivonrable  to  Miss 
Travers.  I  have  further  the  acknowledgment  that 
the  Saunders*  News-Letter  is  not  only  one  of  the 
most  respectable  papers  in  this  country,  but  an  ad- 
mission from  Miss  Traverse  counsel  that  it  is  con- 
ducted *'  with  good  sense  and  moderation,  and  the 
proprietors  gentlemen  entitled  to  every  respect  and 
every  consideration  at  the  hands  of  any  tribunal."  I 
have  further  the  statement  of  the  Chief  Justice  in  his 
charge,  that  it  appeared  to  him  **  to  be  rather  a  case 
by  which  an  attempt  was  made  to  have  a  re-hearing 
of  a  former  case,  in  which  the  same  party  was  plain- 
tiflE^  but  not  against  the  same  defendant,  ^ho  is  the 
responsible  party;  but  now  to  re-hear  the  merits  of  a 
former  case  against  a  perfectly  innocent  party;"  and 
this  b  followed  by  a  verdict  of  a  jury  unimpeached, 
establbhing  the  defence  of  the  Messrs.  Potts.  I  have, 
therefore,  I  conceive,  abundant  grounds  for  believing 
that  the  action  was  not  bona  fide  for  the  legitimate 
object  of  protecting  her  character,  but  that  the  op- 
portunity was  snatched  at  for  other  and  not  legitimate 
ends.  I  conceive  that  a  party  who  institutes  an  ac- 
tion without  the  means  of  paying  costs,  if  unsuccess- 
ful, should  be  prepared  to  show  to  thb  Court,  when 
seeking  a  discbaige  from  the  costs,  that  the  proceeding 
was  perfectly  botuifide,  instituted  for  a  fair  and  honest 
purpose,  and  without  any  sinbter  or  malicious  object. 
I  do  not  think  the  action  brought  in  this  case  was  of 
that  character.  I  think  it  was  as  unfair  as  it  proved 
to  be  unfounded,  and  therefore  that  the  Messrs.  Potta 
have  a  right  to  oppose  Miss  Traverses  discharge.  But 
as  I  understand  that  they  do  not  from  any  vindic- 
tive feeling  towards  this  lady,  but  for  the  pur- 
pose of  having  the  expression  of  the  Court  on  the 
case,  and  as  I  am  very  much  dbinclined  to  re- 
mand any  person,  much  less  a  female,  to  incaice- 
rAtfon  in  the  Marshalsea,  I  think  I  shall  have  done 
sufficient  to  order  that  the  insolvent  shall  bo  die- 
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charged  at  the  epd  of  niue  weeks  fyom  the  date  of 
ttie  arredt,  which  will  only  leaye  thU  lady  ia  actnal 
custody  for  little  more  than  one  fortnight  AVben 
Ido  80,  I  think  the  probability  is  that  the  Messrs. 
Potts,  having  |^  tJ^c  expression  of  spy  opipion  qpon 
t}ie  case,  and,  pcobably,  bearing  in  mind  that  this  is  a 
lady,  and  the  cVcumstance  of  her  beguag  incaroerated 
withoot  any  chanoe  of  benefit  di^rly^^d  from  ^be  ipyea- 
tigatiou  that  h^s  been  made  as  to  her  property,  will 
take  these  circnmstauces  into  consideration,  and  npt 
make  It  pc^cessary  to  ha^ve  her  -ia<}aroer^ed  f^t  a^. 
However,  I  leave  that  eptir^ly  in  ti^eir  hApds.  I 
have  thqn^bt  it  right  to  state  what  I  have  done  with 
nsspect  to  the  poblication,  because  this  is  a  case 
which,  on  principle,  may  he  important  hereafter. 

Attorney  for  ^be  opposing  croditor, — Todd. 
Attorney  lor  the  InBoWent — M^^ulty. 


Baporied  b/  OUrer  J.  Burke,  Esq.,  Burlf  tor-at-Law 

Note. 

In  the  report  of  thia  caae ,  #«/ira»  p.  851,  the  names  of 
Measn.  Brewster,  q.C^  P.  Blake»  Q.C.,  and  Chiles  Meldon, 
who  appeared  as  coanael  for  Eliza  Blake,  were  accidentally 
omitted. 


Dablst  t;.  GiBBOKS. — June  16.^ 

Vendor  and  purchaser — Constructive  notice — Oross 
negligence. 

Lessor^  hy  indenture  of  lease  oj  the  22nd  of  July, 
1 836,  demised  certain  premises  for  thirty  one  years 
to  his  lessee.  In  I860  said  lessee  deposited  said 
lease  hy  way  of  equitable  mortgage  with  2>.  to  ee- 
cnre  unto  D,  a  sum  of  £96  \0s.  Id.  On  the  2ith 
of  July,  186  J,  and  previous  to  the  expiration  qf 
said  lease  q/*  1836,  kssor  demised  said  premises  to 
lessee  for  31  years,  in  consideration  of  the  surren- 
der of  the  former  lease.  Said  lessee,  ajter  (^ 
obtaining  oJ  the  last  mentioned  lease,  assigned  same 
to  K.for  value.  K.  had  no  notice  of  the  equitable 
mortgage  of  said  first  lease.  D.  now  sought  to 
establish  that  said  second  Ufue  was  a  graft  on  the 
first,  and  thatK.  must  be  held  to  have  constructive 
notice  of  the  equitable  mortgage.  Held,  that  a  case 
of  gross  negligence  not  having  been  established, 
die  purchaser  was  protected  against  said  equitable 
mortgage. 

This  was  a  cause  petition  presented  by  Joseph  Farran 
Darley,  trading  under  the  style  and  firm  of  Joseph 
Watkins  &  Company  against  Patrick  Oliver  Gibbons 
aiid  Jane  Teresa,  his  wife,  and  Eugene  Kelly,  the 
respondents.  The  petition  prayed  for  a  declaration 
that  a  certain  lease  of  the  24th  July,  1863,  was  a 
renewal  or  graft  upon  a  certain  original  lease  of  the 
22nd  of  July,  1836;  and  also  that  the  petitioner 
was  entitled,  by  virtue  of  the  deposit  of  the  title 
deeds,  to  an  equitable  mortgage  upon  the  dwelling- 
house  and  premises  in  said  mortgage  mentioned,  for 


secnring  to  the  petitioner's  said  firm,  the. repayment  of 

the  prip^ipal  sum  of  X96  10s.  Id..,  and  the  interest  diM 
hereon,  and  that  an  account  be  taken  of  what  was  doe 
foj*  priocipai,  interest,  and  costs  on  foot  of  said  eqni*- 
table  ipp.rtgag^,  and  that  the  respondents,  or  aond 
one  of  ^hem,  be  ordered  to  pay  petitioner  such  aani 
us  plight  be  foHod  due  to  them,  ^  The  facts  of  tJbii 
cae^  p»  discloi^  in  t^he  cause  petition  were  shortly  aa 
follows — jh^t  by  indenture  of  lease  bearing  date  the 
22nd  July,  \^^,  t^ie  ^v.  Frederick  Angostns  Trol- 
t€|r,  in  con^deri^tion  of  the  ye^ly  rent  of  £20,  Mid 
of  the  covenants  in  said  leases  contained,  demised 
a  certain  house  in  Poolbeg^street  to  Michael  Clarkft» 
his  executors,  administrators,  and  assigns,  from  tbe 
1st  July,  1836,  for  the  term  of  thirty-one  years*  tbal 
this  interest  was  assigned  to  one  Thomas  Magratb, 
who  vested  the  lease  in  trustees  on  l^e  occatfoo'ef 
his  marriage,  upon  trust,  amongst  other  thinga,  fot 
the  sole  use  of  bis  wife.  Magrath  having  died  witli- 
oat  issue,  bis  widow  married  the  respondent  (Patrick 
Oliver  Gibbons),  and  in  Ango^t,  1860,  they  depo- 
sited the  lease  with  the  petitioner,  trading  as  "Mfliece, 
Wstkins  and  Co.''  as  an  equitable  mortgage  to  ¥^t^ 
£96  10s.  Id.,  the  value  of  porter  supplied.  Iq  ?>ec; 
18(^0,  the  petitioner  obtained  a  judgment  against  tbe 
respondent  for  £90  10s.  Id.  for  debt  and  costs.  Gib- 
bons subsequently  became  insolvent,  and  tbe  lessor's  in- 
terest becaine '  vested  in  William  H.  Jackson,  who, 
on  the  2,4  th  July,  1863,  demised  the  premises  to  said 
l^atrlck  6.  Gibbons  for  35  years,  in  consideration  of 
the  surrender  of  the  old  lease,  and  Gibbons  sabeeqaeiitlj 
assigned  it  for  value  to  John  Eugene  Kelly,  who  was 
also  a  respondent,  and  who,  by  bis  answer,  insisted 
that  he  was  a  purchaser  for  value  without  notice  of  the 
petitioner's  equii  able  mortgage,  and  that  therefore  hia 
interest  could  not  be  affected. 

The  petitioner  alleged  that  by  reason  of  the  pre- 
mises he  had  a  valid  equitable  mortgage  for  the  SQin 
of  ,£96  10s.  l<i.  npon  tbe  said  dwelling-house  and 
premises  con^prised  in  sud  indentures  of  lease  of  the 
22ucl  of  July,  1836,  and  24th  of  July,  1863;  and 
petitioner  submitted  that  the  said  lease  of  24th  day 
of  July,  1863,  was  a  graft  upon  said  original  lease  of 
the  22nd  o^  July,  1 836,  and  that  John  Eugene  Kelly, 
at  the  time  he  purchased  said  lease  of  the  24th  of 
July,  1863,  was  a  purchaser,  and  that  if  he  had  not 
absolute  notice,  this  Court  would  hold  that  he  had  con- 
structive notice  of  his  assignor's,  Patrick  0.  Gibbon's, 
title.  That  Kelly  did  not  make  any  inquiries  as  to 
where  the  original  lease  was ;  and  it  was  insisted  at 
the  bar,  by  the  petitioner,  that  such  an  omission  was 
gross  negligence. 

The  respondents,  the  Gibbons,  did  not  appear  in  this 
suit 

The  Solicitor' General  (Sullivan),  with  Darley^ 
Q.C.,  and  Seeds,  were  for  the  petitioner.— -We  sub- 
mit that  the  petitioner  has  a  valid  equitable  mortgage 
for  the  sum  of  £96  10s.  Id.  npon  the  dwelling-house 
and  premises  comprised  in  the  two  indentures  of  lease 
of  22nd  July  1836,  and  24tb  of  July,  1863;  and 
further,  that  the  lease  of  24th  of  July,  1863,  is  « 
graft  npon  the  original  lease  of  22nd  July,  1836, 
which  leaie  being  for  thirty  one  years  would  not  expire 
until  the  year  1867*  and  therefore  the  lease  of  1863 
in  equity  becomes  burthened  with  the  payment  of  the. 
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£96  10s.  Id.,  which  the  origlaal  lease  had  to  bear. 
The  second  lease  being  assigned  for  valne  to  an  as- 
•ignee  (Kelly),  it  became  incambent  npon  Kelly  to 
inquire  as  to  bis  assignor's  title. — Attorney  v.  Hall 
(16  Beav.  388);  and  it  will  be  presamed  that  the 
assignee  had  constructive  notice  of  the  assignor's 
tide.— Cq^tn  v.  Femyhough  (2  B.  0,  C.  291). 
That  case  was  not  dissimilar  to  the  present;  there 
a  mortgagee  of  a  iease  which  recited  the  sarrender 
of  a  former  lease,  and  which  lease  was  in  considera- 
tion of  the  sarrender  of  a  former  lease,  was  held 
to  have  constmctive  notice  thereof.  —  Hewitt  v. 
Loosemore  (9  Hare,  449).  In  that  case  the  Conrt 
held  that  the  assignee  of  a  lease  who  had  omitted,  as 
in  the  present  case,  all  inquiry,  was  guilty  of  gross 
negligence.  Kelly  was  bound  to  ask  where  the  ori- 
ginal lease  was. — Worthingtan  v.  Morgan  (16  Sim. 
547).  There  the  marginal  note  is  as  follows :  *'  A. 
agreed  to  sell  an  estate  to  B.  for  £1,400,  of  which, 
£400  was  to  be  paid  on  the  execution  of  the  convey- 
ance, and  £1,000  was  to  be  secured  on  mortgage  of 
the  estate.  B.  paid  A.  the  £400,  and  A.  conveyed  the 
estate  to  him,  but  kept  possession  of  the  conveyance  and 
of  the  title  deeds.  Some  time  afterwards,  B.  mortgaged 
the  estate  to  A.  for  the  £1000;  bat  in  the  interim  he 
had,  unknown  to  A.,  mortgaged  the  estate  to  C,  but 
C.  did  not  investigate  title  to  the  estate,  or  make  any 
enquiry  relative  to  the  title  deeds.  Held,  that  A. 
was  entitled  to  priority  over  C."—Tylee  v.  Webb  (6 
Beav.  552).  As  to  the  doctrine  of  graft,  vid.  Smith 
V.  Chichester  (1  Connor  &  Lawsoo,  486). 

Brewster^  Q.C.,  with  Warren,  Q.C.,  and  John 
M^Mahon^  were  heard  for  the  respondents. — It  is 
conceded  here  that  Kelly  was  an  honest  purchaser  for 
ralue — notice  he  had  none,  actual  or  constructive. 
Hewitt  V.  Loosemore,  cited  on  the  other  side,  is  not 
appVicable,  it  being  a  question  of  negligence  as  to  so- 
licitor and  client;  and  there  is  no  negligence  averred 
io  the  pleadings  here.  *If,  then,  there  be  no  negli- 
gence attributed,  the  purchaser,  Kelly,  is  protected, 
and  the  petition  must  be  dismissed  as  against  him. 

The  Lord  Chancellor.-.  The  object  of  this  suit 
was  to  establish  a  graft  on  the  lease  of  1 836.  None 
of  the  cases  cited  for  the  petitioner  on  the  question 
of  notice  can  be  said  to  be  much  in  point.  In  all  of 
those  cases,  there  was  something  to  excite  suspi- 
cion. Here  there  is  no  such  element  to  bo  takeu  into 
account,  but  on  the  contrary  we  see  that  Kelly  with 


0ourt  of  ext^tuvitx  C^ami^er. 

[Reportad  by  WUlUm  Woodlook,  Esq.,  Banltter-at-Law 


MONABAN,     C.  J,     KeOOB, 

Hates,    Fiizgeeald,    and 


[Before  Lefrot,  C.  J., 
Christian,  O'Brien, 
OHaqan.  JJ.] 

Bubteed  v.  Chute. — April  27^  28;  June  26. 

St.  23  ^  24  Vict,  c  ISA— Fee  farm  grant— Retro- 
apective  operation  of  statute, 

A^t  as  assignee  of  the  original  grantor  of  afe&farm 
grant,  sued  B„  the  assignee  of  the  original  grantee^ 
for  a  breach  of  covenant  to  rqHur  committed  before 
thepassing  of  the  Landlord  and  Tenant  Law  Amend- 
ment  Act,  I860.  The  defendant  having  demurred 
to  the  summons  and  plaint,  the  Court  of  Exchequer 
(Pigot,  CB.  disseotiente)  held  that  the  action  lay. 
On  a  wnt  of  error  the  Court  of  Exchequer  Cham- 
ber reversed  this  dedsiony  holding  that  the  action 
did  not  lie. 

Error  from  the  Conrt  of  Exchequer.  The  snmmona 
and  plaint,  as  amended  at  the  suggestion  of  the  Coart» 
complained  that  by  a  certain  indenture  bearing  date 
the  1st  of  May,  1826,  and  made  between  Robert 
Pierce  Chute,  Esq.,  of  the  one  part,  and  John  McCar- 
thy of  the  other  part,  and  under  the  hands  and  seals 
of  the  said  parties  respectively,  the  said  Robert  Pierce 
Chute,  for  the  considerations  therein  mentioned,  de- 
mised unto  the  said  John  McCarthy  All  That  and 
Those  the  mill,  dwelling  hoane,  and  piece  of  land  snr* 
rounding  the  said  mill  and  dwelling-house,  being  part 
of  the  lands  of  Tonereigh  in  the  said  indenture  de- 
scribed, together  with  all  machinery  in  the  said  mill 
in  manner  therein  described,  to  have  and  to  hold  the 
said  demised  premises,  with  the  rights,  members,  and 
appurtenances  thereunto  belonging,  or  in  anywise 
appertaining,  unto  the  said  John  McCarthy,  his  heirs 
and  assigns  for  ever,  subject  to  the  rents,  covenants, 
and  conditions  by  and  in  the  said  indenture  re- 
served and  contained,  and  the  said  John  McCarthy 
thereby,  amongst  other  things,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenanted 
with  the  said  Robert  Pierce  Chute,  his  heirs  and 
assigns,  that  he  the  said  John  McCarthy,  his  heirs» 
executors,   administrators,  and   assigns,  should  and 


out  suspicion,  became  the  purchaser  of  the  interest  of  would  from  time  to  time,  and  at  all  times  thereafter. 


the  former  tenant.  In  Hewitt  v.  loosemore  (9  Hare, 
449)  gross  negligence  was  attributed  to  a  solicitor: 
well  we  have  nothing  now  to  do  with  that  class  of 
case?.  The  question  when  it  is  sought  to  affect  a 
purchaser  with  constructive  notice,  is  not  whether  he 
had  the  means  of  obtaining,  and  might  by  prudent 
caution  have  obtained  the  knowledge  required,  but 
whether  the  not  obtaining  it  was  an  act  of  gross  or 
culpable  negligence. —  Ware  v.  Lord  Egmont  (4  De 
Gex,  M*N.  &  G.  460).  I  think,  then,  that  the  pur- 
chaser  in  this  case  is  protected,  and  that  no  case  of 
fraud  or  gross  negligence  has  been  established  against 
him.  I  shall,  therefore,  dismiss  this  petition  with 
costs. 


during  the  continuance  of  the  said  demise,  preservep 
uphold,  support,  maintain,  and  keep  the  said  demised 
premises,  and  all  improvements  made  and  to  be  made 
thereon,  in  good  and  sufficient  order,  repair,  and  con- 
dition, and  at  the  end,  surrender,  or  other  sooner  de- 
termination of  that  demise,  should  and  would  so  leave 
and  yield  up  the  same  unto  the  said  Robert  Pierce 
Chute,  his  heirs,  executors,  administrators,  and  as- 
signs; and  the  plaintiflf  averred  that  before  the 
breaches  of  covenant  after-mentioned,  or  any  of  them^ 
were  committed,  and  before  the  passing  of  a  certain 
Act  passed  in  the  24th  year  of  her  present  Majesty,, 
entitled  **  The  Landlord  and  Tenant  Law  Amendment 
Act,  Ireland,  I860,"  all  the  estate  of  the  said  R3bert 
Pierce  Chute  in  the  premises  in  the  said  indentnre^ 
mentioned  became,  and  at  the  time  of  the  committing 
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of  the  8ud  breaches  was  and  still  continaed  to  be  dnlj 
Tested  in  the  plaintiff;  and  one  moietj  of  aU  the  es-  : 
tate  and  interest  of  the  said  John  M'Carthj  in  the 
premises  had  become  and  was,  and  continned  to  be, 
dnlj  rested  in  the  defendant,  jet  the  defendant,  dar- 
ing the  coDtinnance  of  the  sud  lease,  and  while  he 
was  BQch  assignee  as  aforesaid,  broke  the  said  oore- 
nant,  in  this,  that  he  did  not,  daring  the  continnance 
of  the  said  lease,  and  whilst  he  was  sach  assignee 
as  aforesaid,  preserye,  uphold,  support,   maintain, 
and  keep  the  said   moie^  of   the    premises   and 
the  improvements  made  thereon,  in  good  and  saf- 
cient  order,  repair,  and  condition;  bnt  that  on  the 
contrary   whilst  the  plaintiff  and    defendant   were 
Boch  assignees  as  aforesaid,  and  daring  the  said  tenn, 
and  before  the  passing  of  the  before-mentioned  Act, 
the  entire  of  the  said  mill,  dwelling-hoose,  and  pre- 
mises, became  and  were,  and  from  thence  hitherto 
contiooed  to  be  and  now  were  bnrnt  down,  dilapidated 
and  destrojed,  to  the  plaintiff's  damage  in  respect  of 
bia  estate  in  the  said  moietj  of  £3,000.    To  this  the 
defendant  demnired  on  the  grounds,  first,  becaose  the 
aummons  and  plaint  said  that  bnt  one  moietj  of  the 
estate  and  interest  of  John  MOarth j  in  the  premises 
therein  mentioned,  became  and  continned  to  be  vested 
in  said  defendant,  John  Basteed,  jet  it  did  not  make 
the  person  in  whom  the  other  moietj  of  the  estate  and 
interest  in  said  premises  was  vested  a  partj  defen- 
dant, or  shew  anj  cause  whj  the  other  partj  should 
not  be  made  a  partj  defendant  thereto;  seoondlj,  al- 
though it  sufficientlj  appeared  bj  said  summons  and 
plaint  that  there  was  another  person  in  existence 
jointlj  liable  with  said  defendant,  John  Busteed,  for 
the  dleged  breach  of  contract  therein  complained  o( 
jet  such  person  was  not  named  in  or  made  a  partj  to 
said  proceedings;  thirdlj,  that  said  writ  of  summons 
and  plaint  which  soaght  damages  for  the  alleged 
breach  of  contract  as  to  the  entire  of  the  premkes 
therein  named  was  defective  in  not  joining  as  a 
defendant  the  partj  in  whom  the  reminning  moietj 
of  the  interest  in  all  the    premises  was    vested; 
fourthlj,  because  no  privitj  of  contract  was  therebj 
shewn  between  the  plaintiff  and    defendant,    and 
becaose  it  did  not    therebj  appear  that  the  de- 
fendant was  Itabfe  on  the  contracts  or  covenants 
entered  into  bj  John  M^Carthj  in  the  summons  and 
plaint  named.    The  Ck>urt  of  Exchequer  (Pigot,  G.B^ 
dissentiog)  gave  judgment  for  the  plainti^  whereupon 
the  defendant  Busteed  brought  his  writ  of  error. 

Barry,  Q.G.,  and  Robert  Ferguson^  for  the  plain- 
tiff In  error. — Ihe  other  side,  in  order  to  make  out 
that  the  1 2th  section  of  the  Landlord  and  Tenant 
Act  is  retrospective,  refer  to  the  Srd  and  4th  sections. 
Thej  contend  that  the  3rd  section  embraces  fee-farm 
grants.  Aoconting  to  the  general  rule  of  construc- 
tion, if  there  is  anj  doubt  or  ambiguitj,  the  Ck>urt 
must  hold  a  statute  to  be  prospective  onlj.  In  sect. 
IS  the  words  **  shall  be  deemed ''  are  used  prospeo- 
tivelj  onlj.  It  lies  on  the  partj  seeking  to  put  a 
retrospective  operation  on  a  statute  to  shew  bejonda 
reasonable  doubt  that  it  most  have  it-^Moon  v. 
Dvrden  (2  Exch.  22);  WOUama  v.  Smith  (4  H.  & 
N.  559);  Jackaan  r.  WooOey  (8  EIL  &  BL  784). 
Such  bdng  the  case,  is  there  anjtfaing  on  the  face  of 
jsction  12  to  make  it  incumbent  on  the  Cburt  to  hokl 


that  it  must  operate  on  fee-farm  grants  which  existei 
previous  to  the  Act?     It  is  said  that  this  is  a  conso- 
lidation Act,  intended  to  applj  to  all  relations  between 
landlord  and  tenant,  whether  created  before  or  after  the 
Act.    There  is  no  foundation  fer  that  doctrine.  The 
schedule  of  Acts  repealed,  and  s.  104  relating  to  that 
section  show  that  all  old  statutes  not  repealed  ars 
retained.    Section  U  illustrates  this.    That  section 
appUes  expresslj  to  future  cases;  all  old  ones  are 
governed  bj  the  old  sub-letting  /Let     Whether  the 
statute  is  properl  j  to  be  called  a  code,  or  not,  it  deals 
with  a  varietj  of  topics  which  wereformerlj  the  subject- 
matter  of  particular  statutes.    Looking  through  the 
statute  we  wiU  find  no  case  of  retrospective  l^gishuion 
unless  where  there  is  express  language,  or  what  is 
equivalent  to  express  language.     Sections  4,  5,  and 
6,  are  retrospective.     Section  8  contains  the  words 
**  anj  lease  made  before  or  after  the  passing  of  this 
Act.''    What  Is  the  use  of  those  words  if  the  ststota 
is  retrospective  without  them?    The  sections  imme- 
diate! j  antecedent  to  section  12  are  principalljr  and 
expr^j  prospective.     In  s.  26  the  word  ^'bolden" 
is  made  expresslj  prospective.    Even  granting  that 
fee-farm  grants  executed  before  the  passing  of  the  Act 
maj  be  within  its  purview,  jet  as  to  assignees  before 
the  Act  it  cannot  have  that  operation.    Taking  the 
sections  dealing  with  asdgnment,  thej  are  all  plaiol/ 
prospective  onlj,  unless  thej  are  made  expresslj  re- 
trospective.    But  it  maj  be  doubted  whether  fee-litrm 
grants  are  within  the  Act.     Section  8  will  be  relied 
upon;  but  in  the  case  of  a  fee  &rm  grant  there  is  ao 
relation  of  landlord  and  tenant.     It  is  a  grant  of  the 
fee  under  the  statute  of  Quia  empioree^  which  is  not 
repealed  bj  this  Act.    If  it  ^waa  intended  that  the 
relation  of  landlord  and  tenant  should  exist  in  socb  a 
case,  whj  is  not  the  statute  of  Quia  eifipTores  repealed? 
The  word  '*  freehold"  which  is  found  in  the 4ih  seo- 
tion,  is  generaltj  used  in  modem  times  to  signify  some- 
thing less  than  an  estate  in  fee. — ^Watkins  on  Conrej- 
ancing,  bj  White,  p.  64 ;  Shelford*s  Real  Propert j  Sta- 
tutes, p.  126.     The  first  time  that  fee-fenn  grants  are 
dealt  with  in  the  Act  is  in  section  26.    Statutes  U 
Anne,  c.  2,  sL  7,  13  Vict.  c.  105,  14  &  .15  Vict.c 
20,  are  left  unrepealed.     Whj  should  that  be  unless 
the  Legislature  intended  that  this  Act  should  not 
appljto  fee  ferm  grants?    Section  18  of  the  Act 
applies  to  sub-letting.    That  also  shews  that  the  Act 
does  not  contemplate  its  embracing  fee-ferm  grants, 
as  it  was  decided  in  Be  Quin  (8  Ir.  Ch.  R  678)  that 
a  covenant  against  sub-letting  m  a  fee-farm  grant  is 
void.     The  onlj  waj  in  which  fee-farm  grants  are 
afiected  bj  the  Act  is  b j  s.   62,  which  «?^m  the 
grantor  a  right  of  proceedmg  bj  ejectment.    Whj 
should  fee-ferm  grants  be  mentioned  expressly  in  this 
section,  and  in  s.  26,  if  thej  otherwise  come  wito 
the  Aci?^M'Areavy  v.  Hannen{\3  Ir.  0.  L R  70); 
Mercer  v.  (yBeHly  (13  Ir.  C.  L.  Rep.  153).    We 
saj  then,  firat,  that  fee-farm  grants  are  not  withia 
the  operation  of  a.  3,  and  therefore  not  within  thatof 
a.  12;  secondlj,  that  supposing  thej  are  ^^^  )^ 
operation  of  a.  3,  jet  that  does  not  extend  to  fioe- 
farm  grants  executed  before  the  passing  of  the  Act; 
thirdlj,  that  even  if  it  does,  jet  s.  12  does  not  ^I»J 
to  assignees  who  became  so  before  the  passbg  of  the 
AcL—Leeeee  Porter  Y.  .FWiidl(9  Ir.  LB«p.5U); 
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JBicarth  v.  Higgins  (9  G.  B.  551);    Thompson  v. 
JLadc  (3  G.  B.  540)  Muagrave  v.  M'CuUagh  (14  Ir. 
Ch.  Bep.  496);  Ttioinpson  v.  TFad^man  (3  Dr.  628). 
The  Solicitor  Oeneral    (^SuUivan)    aod    Ndigan 
(with  them  y^^Zett  QG.,)  for  the  defendant  in  error.— « 
Ad  action  of  coTenant  will  lie  by  a  lessee  against  a 
lessor  on  the  word  ''demise,"  which  implies  title. — 
BumeU  y.  Lynch  (5  B.  &  Or.  609).     Suppose  Ghnte 
bad  agreed  with  the  other  tenant  that  he  should  hold 
for  ever,  and  that  he  contracted  for  good  title,  can  it 
be  said  that  that  is  not  a  contract  of  tenancy  within 
the  Landlord  and  Tenant  Act.     It  cannot  be  argned 
that  the  action  of  ejectment  for  non-payment  of  rent 
was  not  given  as  well  in  the  case  of  fee-farm  grants 
ezecated  before  as  after  the  Act.     The  Act  calls  the 
grantor  a  landlord,  and  the  grantee  a  tenant.     '*  Fee- 
farm  grant"  thronghont  the  Act  is  synonymous  with 
"contract  of  tenancy  "—ss.  64,  70,  71.     What  has 
been  the  course  of  legislation  with  reference  to  fee-farm 
grants?    There  was  a  tenure  known  asMeases  for  lives 
renewable  for  ever.     The  Renewable  Leasehold  Gon- 
Tension  Act  was  passed  to  enable  persons  holding 
those  leases  to  convert  them  into  fee-farm  grants,  and 
the  anomaly  was  fastened  upon  that,  that  though  it 
was  a  grant  in  fee,  the  tenant  was  to  be  as  much 
bound  by  the  doctrine  of  rent  service,  as  if  his  tenure 
was  by  a  mere  lease.   Stat  14  &  15  Vict  c  20,  was 
passed  for  the  purpose  of  putting  all  fee- farm  grants, 
whether  executed  before  or  since  the  Act,  upon  the 
lame  footing  as  to  rent. — Major  v.  Barton  (9  Ir.  0. 
L.  Repw  28)  decides  that  that   Act  is  retrospective, 
and  applies  to  replevin  proceedings  pending  at  the  time 
the  Act  was  passed.    When  the  Act  passed,  all  the 
common  law  notions  on  the  subject  of  fee- farm  rent 
were  abolished,  and  the   Act  created  a  new  personal 
liability  OQ  the  covenant     What  was  the  state  of 
things  whea  the  Landlord  and  Tenant  Act  came  to 
be  passed?     It  was  a  reproach  to  the  law  that  feudal 
notions  should  remain  to  prevent  a  man  having  a 
plain  right  from  having  an  easy  remedy.     Fee  farm 
grants  had,  by  stat  14  &  15  Vict,  c  20,  been  put 
on  the  same  footing  as  leases,  except  as  to  ejectment 
for  non  payment  of  rent.     Then  the  52nd  section  of 
tiie  Landlord  and  Tenant  Act  was  passed  to  fill  up  the 
g|ap  that  was  left  by  the  14  &  15  Vict  c.  20,  and  to 
g^ve  the  remedy  by  ejectment.     Does  that  section 
apply  to  ordinary  leases  made  before  the  Act?     It 
does,  for  otherwise  there  would  be  no  mode  of  eject- 
ing for  non-payment  of  rent.     If  it  does,  why  should 
we  make  the  section  prospective  only  as  to  fee-farm 
grants,  and  retrospective  as  to  other  tenures.     The 
same  argument  may  be  founded  npon  s.  55. — TowUr 
V.  ChaUerton  (6  Bingh.  258)  is  an  example  of  retro- 
spective operation  of  statutes.  .  The  most  recent  case 
in  which  the  subject  has  been  discilssed  is  The  Iron- 
sides (31  L.  J.  N.  S.,  Pr.  <&  Adm.  129).    Bradshaw 
V.  Tasker  (2  M.  &  K.  221);  Williams  v.  Smith  (4 
H.  <&  N.  559).     The  word  "freehold"  includes  es- 
tates in  fee-simple.     Sections  10,  11,   17,  and  19, 
deal  with  two  classes  of  cases,  which  have  been  the 
ccmstant  subject  of  litigation  and  legislation  in  this 
country.     Is  there  anything  in  the  Act  of  Parliament 
shewing  that  it  is  not  to  be  retrospective  unless  there 
are  distinct  expressions  making  it  so?     On  the  con- 
traxy  it  is  plain  that  when  the  Legislature  intended 


the  Act  to  be  purely  prospective  they  expressed  that 
intention.  Sections  1 1,  16,  25,  26,  27,  28,  29>  31, 
38,  41,  42,  43,  44,  all  show  this.  Is  the  48th  sec- 
tion, as  to  set  off,  to  be  prospective  only,  and  to  ex- 
clude all  leases  made  before  the  Act?  Sec.  44  is  retro- 
spective.— Mercer  v.  0*Reilfy.  This  was  intended  to 
be  a  general  Act  of  Parliament  dealing  with  all  the 
relations  between  landlord  and  tenant  in  all  cases  ex- 
cept where  it  is  expressly  stated  to  be  prospective 
only. 
Barry,  Q.G.,  replied. 

Cur,  adv.  vulU 

June  26. — O'Hagan,  J^  having  stated  the  case^ 
proceeded — It  is  apparent  that  the  grant  relied  on  was 
a  fee-farm  grant  that  the  covenant  was  to  keep  in 
repair,    that   there  was  an  assignment  before  the 
Landlord  and  Tenant   Act;  that  the  covenant  waa 
broken  before  the  Act,  though   it   is  a  continuing 
breach.     It  is  clear  that  before  the  passing  of  the  Act 
this  action  could  not  be  sustained.     The  question  is 
whether  the  Act  is  retrospective.    It  is  insisted  oa 
the  part  of  the  plaintiff  that  the  twelfth  section  of  the 
Act  with  the  third,  has  this  effect  The  twelfth  sectioa 
provides  as  follows — **  Every  landlord  of  any  lands 
holden  under  any  lease  or  other  contract  of  tenancy, 
shall  have  the  same  action  and  remedy  against  the 
tenant  and  the  assignee  of  his  estate  or  interest,  or 
their  respective  heirs,  executors,  or  administrators,  in 
respect  of  the  agreements  contained  or  implied  in  such 
lease  or  contractas  the  original  landlord  might  have 
had  against  the  original  tenant,  or  his  heir  or  personal 
representative  respectively ;  and  the  heir  or  personal 
representative  of  such  landlord  on  whom  bis  estate  or 
interest  under  any  such  lease  or  contract  shall  devolve^ 
or  should  have  devolved,  shall  have  the  like  action 
and  remedy  against  the  tenant,  and  the  assignee  of 
his  estate  or  interest,  and  their  respective  heirs  or 
personal  representatives  for  any  damage  done  to  the 
said  estate  or  interest  of  such  landlord  by  reason  of 
the  breach  of  any  agreement  contained  or  implied  in  the 
lease  or  other  contract  of  tenancy  in  the  lifetime  ol  the 
landlord,  as  such  landlord  himself  might  have  had." 
For  the  purpose  of  maintaining  the  case  of  the  plain- 
tiff we  must  hold  that  this  section  is  retrospective, 
that  it  applies  to  fee-farm  grants  and  also  that  the 
third  section  is  the  same,  though  such  a  relation  was 
never  contemplated  by  the  parties.     It  is  difficult  to 
exaggerate  the  importance  of  our  decision  to  the  pro- 
prietors of  land.     I  proceed  to  consider  the  grounds  of 
the  judgment  The  Landlord  and  Tenant  Act  is  a  very 
ponderous  piece  of  legislation.  Many  of  the  sections  are 
expressly  prospective  or  retrospective,  and  many  are 
not  expressed  to  be  either  one  or  the  other.    I  shall  not 
go  through  them  in  detail.   Six  sections  are  expressly 
both  retrospective  and  prospective,  twenty-five  ex- 
pressly prospective  only,  and  seventy-four  not  ex- 
pressly either  one  or  the  other.     Section  12  ranges 
itself  under  the  last  of  these  classes.     We  have  bad 
much  learned  criticism  upon  it.    I  think  that  this  sect», 
may  be  held  in  a  certain  sense  to  be  retrospective. 
In  Mercer  v,  O'Reilly  it  was  held  that  the  44th  sepU 
of  the  Act  is  retrospective.     I  think  that  that  decisioa 
goes  far  to  establish  that  as  to  ordinary  contracts  the, 
twelfth  section  may  have  a  retrospective  operation. 
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Bot  that  does  DOt  conclade  the  qaestion  here.  There 
seems  to  be  a  distioctioD  between  acts  which  meddle 
with  rights,  and  acts  which  gire  remedies  for  the  :n- 
fiingement  of  those  rights.  Acto  whidi  give  reme 
dies  apply  to  cases  occurring  before  or  after  the  sta- 
tnie.— Freeman  t.  i/oye*  (1  A.  &  E.  338);  Pickup 
T.  Whorton  (2  C.  &  M.  405;  6  H.  &  N.  297). 
Upon  this  principle  it  will  be  possible  to  hold  man/ 
of  the  flections  in  the  Landlord  and  Tenant  Act  retro- 
apectivfy  and  consistentlj  with  it  we  might  hold 
section  44  retrospectire  if  necessaiy.  Bat  that  be- 
comes nnnecessary  in  the  view  wh«ch  I  take  of  the  case. 
The  12th  section  can  onlj  have  that  operation  if  the 
3rd  extends  to  fee-farm  grants.  I  think  it  is  not 
letrospectirev  and  does  not  afiect  fee-farm  grants  made 
before  the  passing  of  the  Act  We  are  asked  to 
place  the  parties  in  a  new  position,  and  ex  past /ado 
to  lay  upon  them  a  liability  which  they  never  contem 
plated.  If  that  is  to  be  done  it  most  be  on  the  dear- 
est constmction.— i^ocm  y.  Durden  (2  Exch.  22). 
Erie,  0.  J.,  in  10  G.  B.,  N.  S.,  198.  Looking  at  the 
langoage  of  the  third  section  I  cannot  discover  any- 
thing compelling  ns  to  pat  on  it  a  constmction  which 
will  shock  oar  sense  of  justice.  There  are  no  ex- 
presly  retrospective  words.  This  being  so,  is  it  not 
fair  to  assume  that  the  Legblatnre  omitted  sach  ex- 
press words  because  it  it  did  not  intend  to  produce 
the  wrongful  result  which  woald  have  to  follow? 
Section  3  enacts  that  **  the  relation  of  landlord  and 
tenant  shall  be  deemed  to  be  founded  on  the  express 
or  implied  contract  of  the  parties,  and  not  upon  te- 
nure or  service,  and  a  reversion  shall  not  be  neces- 
sary to  snch  relation,  which  shall  be  deemed  to  sub- 
sist in  all  cases  in  which  there  shall  be  an  agreement 
by  one  party  to  hold  land  from  or  nnder  another 
in  consideration  of  any  rent.**  The  words  *<  shall 
not  be  necessary"  taken  in  connection  with  the 
words  which  follow  seem  to  be  more  prospective  than 
retrospective.  I  am  therefore  of  opinion  that  whe- 
ther the  section  has  or  has  not  reference  to  fee-farm 
grants  generally,  it  ought  not  to  have  the  effect  of 
applybg  to  fee- farm  grants  made  before  the  Act, 

FrrzoERALD,  J. — I  also  am  of  opinion  with  my 
brother  O'Hagan,  and  I  form  my  opinion  on  two 
grounds— first,  that  section  3  does  not  apply  to  a 
grant  in  fee-farm;  and  secondly,  that  it  and  sec.  12 
are  not  retrospective  in  their  operation.  I  do  not 
know  how  the  rule  of  the  injustice  of  holding  statutes 
to  have  a  retrospective  operation  can  be  better  shewn 
than  in  the  present  case.  Everything  took  place  be- 
fore the  Act,  and  yet  the  Court  of  Exchequer  holds 
that  a  party  may  become  liable  to  the  extent  perhaps 
of  thousands. 

Hates,  J. — We  must  see  if  the  words  of  the  sta- 
tute apply  to  contracts  or  cases  arising  out  of  the 
contracts.  Mercer  v.  (PReiUy,  and  almost  every  case, 
shows  that  contracts  of  tenancy  entered  into  before 
the  statute  are  within  its  operation.  But  taking  it 
that  the  contracts  are  within  its  operation,  the  next 
question  is  whether  cases  on  such  contracts  that  have 
arisen  before  the  Act  are  within  it.  This  contract 
was  before  the  Act,  and  afterwards,  and  also  before 
die  Act,  the  interest  of  the  grantor  became  vested  in 
the  plaintiff,  and  that  of  the  grantee  in  the  defendant 
The  preliminary  qaestion  is,  whether  a  fee-farm  grant 


is  at  all  within  the  12th  section  of  the  Act  In  my 
opinion  it  is.  The  Act  purports  to  oonsolidtte  and 
amend  the  law.  The  word  **  landlord  "  b  interpreted  to 
*  include  the  person  for  the  time  being  entitled  in  pos- 
session to  the  estate  or  interest  of  the  original  Undloid 
under  any  lease  or  other  contract  of  tenancy,  whether 
the  interest  of  such  landlord  shall  have  been  acquh-ed 
by  lawful  assignment,  devise,  beqaest,  or  act  and 
operation  of  law,  and  whether  he  has  a  reversion  or 
not'*  And  a  lease  or  other  contract  of  tenancy,  by  i. 
3,  is  deemed  to  snbust  in  all  cases  where  there  u  in 
agreement  by  one  party  to  hold  land  fit>m  or  noder  ano- 
ther in  consideration  of  any  rent  The  expressioa 
** perpetual  mterest  **  is  interpreted  to  comprehend  "in 
addition  to  any  greater  interest,  any  lease  or  grant  for 
one  or  more  than  one  life,  with  or  without  a  term  of  years, 
or  for  years,  whether  absolute,  or  determmahleonona 
or  more  than  one  life,  with  a  covenant  or  agreement 
by  a  party  competent  thereto,  in  any  of  sodi  casesi 
whether  contwned  in  the  instmment  by  which  sadi 
lease  or  contract  is  made,  or  in  any  separate  instru- 
ment, for  the  perpetual  renewal  of  such  lease  or  grant." 
From  the  language  of  the  interpretation  dao^sa,  the 
Legislature  intended  to  include  fee-farm  grants,  and 
that  the  word  ** landlord"  is  to  include  the  person 
entitled  to  the  estate  of  the  original  grantor,  and  '*  te- 
nant "  the  person  entitled  to  the  estate  of  the  grantee. 
Section  25  is  plainly  conversant  with  fee-fum  grants. 
So  also  sec.  22  gives  a  remedy  by  ejectment  in  cases 
of  fee-farm  grants.  Upon  the  whole,  then,  I  am  of 
opinion  that  the  sections  of  the  Act  embrace  the  case 
of  fee-farm  grants.  It  has  been  urged  that  as  the 
statute  of  quia  emptares  is  not  repealed,  it  cannot 
be  said  that  fee- farm  grants  are  within  the  Acts. 
This  might  be  a  serious  objection  so  long  as  the  law 
was  regulated  by  tenure:  but  now  that  the  faoldiogis 
by  contract,  it  is  no  longer  so.  To  a  plaint  setting 
forth  the  facU  which  have  been  stated,  the  defendant 
has  demurred,  and  he  insists  that  he  is  not  liable  for 
breaches  of  the  covenant  entered  into  by  McCarthy. 
Until  sec.  12  of  this  sUtute  became  law,  it  is  dear 
that  no  person  being  only  an  assignee  would  incur 
liability,  and  this  exemption  from  liability  wonld  no 
doubt  lead  persons  to  negociate  for  snch  assignments. 
In  Mercer  v.  C'BeOly  it  has  been  held  by  this  Court 
that  such  remedy  did  not  apply  to  cases  which  had 
occurred  before  the  Act,  and  on  that  ground  I  am  of 
opinion  that  the  plaintiff  is  not  jnstified  in  his  claim. 

O'Brien,  J.— I  concur  with  O'Hagan,  J.,  to  this 
extent  that  the  third  section  does  not  apply  to  fee- 
farm  grants  executed  before  the  Act 

CHRisnANt  J.,  held  that  the  statute  could  not  im- 
pose a  liability  on  the  defendant  which  he  was  not 
subject  to  before  the  statute. 

Kbooh,  J.— I  concur  with  the  judgment  of  the 
Court.  I  think  that  the  3rd  section  of  the  Act  is  not 
retrospective,  so  far  as  to  include  fee-farm  grants 
made  before  the  statute.  The  statute  may  be  retro- 
spective so  far  as  to  give  a  remedy,  but  not  to  give 
rights.  These  are  two  very  different  things,  i 
therefore  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  should  be  reversed. 

MoNAHAH,  0.  J— 1  think  also  that  the  majority  ot 
the  Court  of  Exchequer  Chamber  took  an  erronwua 
view  of  the  matter.    There  is  nothing  in  the  third  or 
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twelfth  section  to  lead  one  to  the  conclnaion  that  fee- 
farm  grants,  which  at  the  time  of  the  passing  of  the 
Act  conferred  only  certain  rights,  were  completely  al- 
tered by  this  Act  of  Parliament. 

Lefboy,  C.  J. — I  concar  with  the  view  taken  by 
my  brothers.  It  appears  to  me  that  the  presumption 
is  against  implying  the  retrospective  operation  of  sta- 
tutes. There  is  in  the  present  case  strong  reason  to 
Bopport  that  presumption  as  having  been  that  on 
which  the  Legislature  have  acted,  for  they  have  stated 
expressly  in  the  different  sections  where  they  meant 
the  statute  to  be  prospective  or  retrospective;  they 
liave  expressly  said  so,  '*  from  and  after  such  a  time  " 
or  "hereafter."  They  have  used  express  words 
where  they  meant  that  the  statute  should  be  retro- 
fpective;  why  should  we  then  give  to  the  statute  an 
effect  by  implication  which  is  rebutted  as  to  the  in- 
tention of  the  Legislatnre  by  the  express  words  of  the 
statute  itself.  1  must  say  besides,  that  some  of  the 
yiewa  which  have  been  taken  of  this  statute  go  to 
shake  the  very  foundation  of  the  real  property  of  the 
eonntiy.  To  do  as  the  phuntiff  asks  us,  would  be 
what  Lord  Coke  objected  to,  quieia  movere  without 
any  reason  or  advantage. 

Judgment  reversed. 


Court  of  Common  ^Itas. 

CBcported  by  J.  Fteld  Johoston,  Biq.,  Barrkter-mt.Law.1 

Ibbh  Soceett  V.  Ttrrsll. — Nov.  3.  7,  1864;  Jan. 
May  U,  1865. 

DoMYiLLS  V.  Ward. — May  4,  5,  11. 

Ejectment-^Estoppel — Eviction  by  title  paramount — 
Apportionment — Doctrine  of  Keale  r.  Mackenzie 
(I  Af.  i-  W.  747),  and  o/M*Longhlin  v.  Craig  (8 
Jr.  Jur.  328;  s.c.  7  /r.  C.  L,  R.  117);  L.  ^  T. 
Act,  9.  44;  C.  L.  P.  Act,  1853,  *.  81. 

in  an  ejectment  for  nonpayment  of  rent  brought  to 
recover  the  dobe  of  Lough  Foyle,  the  defendant 
pleaded  that  before  and  at  the  time  of  the  making 
of  the  lease  in  the  summons  and  plaint  mentioned  to 
Uie  lesseesy  whose  assignee  the  defendant  was,  divers 
persons,  to  wit,  T.  5.,  2>.  K.,  and  others,  were  and 
from  thence  hitherto  had  been  seised  in  their  de- 
mesne as  of  fee,  and  in  the  lawful  possession  and 
enjoyment  of  divers,  to  wit,  severed  thousand  acres, 
parcel  of  the  demised  premises,  whereby  the  lessees 
or  the  defendant  did  not  and  could  not  enter  into 
possession  of  the  said  parcel  or  any  part  thereof, 
but  from  the  same  had  been  kept  wholly  excluded 
from  the  time  of  the  said  demise.  The  plaintiff 
replied  that  the  defendant  ought  not  to  be  adnutted 
to  plead  this  defence,  because  the  lease  in  question 
was  a  lease  by  indenture.  Upon  demurrer  by  the 
defendant — Held,  that  the  indenture  conUiluted  an 
estoppel  (  Christian,  J,,  dissontiente). 

Held,  that  the  being  kept  out  of  possession,  though  not 
eviction  by  title  paramount,  was  equivalent  to  it,  and 


must  be  attended  with  the  same  results  {Christian, 
J,,  dissentiente). 

Held,  that  the  ejectment  was  maintainable  under 
the  44th  sect,  of  the  Landlord  and  Tenant  Law 
Amendment  Act  {Christian,  •/.,  dissentiente). 

Held,  that  this  was  a  case  in  which,  under  the  Qlst 
sect,  of  the  C.  L.  P.  Act,  1853,  the  Court  had 
power  to  give  judgment  according  to  the  very  right, 
and  would  do  so  by  declaring  the  plaintiff  entitled 
to  an  apportioned  rent,  and  desiring  a  jury  to  aS' 
certain  the  amount  of  it  (Christian,  J,,  dissentiente). 

And  (per  Christian,  J, J  that  to  constitute  estoppel, 
possession  of  the  thing  demised  was  essential,  and 
that,  though  nil  habnit  in  tenementis  be  a  badplea^ 
coupled  with  a  negation  of  possession,  it  is  a  good 
plea. 

And,  that  eviction  by  title  paramount  was  entirely  out 
of  the  case. 

And,  that  there  being  no  estoppel,  the  case  was  go- 
verned by  Ncale  v.  Mackenzie,  f  1  M.  ^  W,  747J, 
and  the  rent  suspended. 

And,  that  though  otherwise  the  case  u)ere  a  fU  one  for 
apportionment,  the  facts  in  the  plea  applied  to  the 
^aint  showed  a  fatal  misdescription  of  the  tenancy, 
and  rendered  the  ^ectment  unsusteunable. 

In  an  ejectment  for  nonpayment  of  rent  brought  to 
recover  part  of  the  lands  of  BaUyfermott,  the  an- 
nual  rent  of  which  was  £61  15^.,  the  defendant 
pleadedas  to£l  1 4s.,  portion  of  this  sum,  that  at  and 
before  the  making  of  the  indenture  which  had  been 
assigned  to  him,  a  portion  of  the  premises  amount- 
ing to  two  roods  and  twenty  six  perches,  or  there* 
aboufs,  was  and  thence  hitherto  had  remained  the 
absolute  property  in  fee  of  the  G,  C,  Company^ 
and  neither  the  lessor  nor  the  plaintiff  had,  at  the 
time  of  the  making  of  the  demise,  or  thejice  hitherto, 
any  right  ar  interest  in  said  portion  of  the  pre* 
miseSy  and  neither  the  lessee  nor  the  defendant  had 
ever  obtained  possession  or  enjoyment  of  said  pre- 
mises,  but  same  had  always,  since  the  making  of 
said  demise,  remained  in  the  exclusive  possession  of 
said  G.  C,  Company,  and  that  said  portion  was 
worth  annually  the  sum  of  £\  \4s.,  and  as  to  the 
residue  the  defendant  pleaded  a  previous  tender 
and  payment  into  Court.  Upon  demurrer  by  the 
plaintijf — Held,  that  the  indenture  operated  to  estop 
the  dejendant  from  denying  the  title  of  the  lessor^ 
but  that  the  inability  to  get  possession  was  equiva- 
lent to  eviction  by  title  paramount;  that  the  c2Si 
was  governed  by  M'Longhlin  v,  Craig  (8  Ir,  Jur,^ 
328^,  and  that  the  demurrer  ought  to  be  ovemded. 

And  (per  Christian,  J,)  that  the  demurrer  ought  U> 
be  overruled,  for  reasons  different  from  those  given 
by  the  majority  of  the  Court,  and  to  be  found  in 
the  judgment  in  The  Irish  Society  t;.  Tyrrell 

The  first  of  these  cases  was  an  ejectment  for  noa* 
payment  of  rent,  brought  by  the  Society  of  the  Go- 
vernor and  Assistants,  London,  of  the  new  plautatioa 
in  Ulster,  within  the"  realm  of  Ireland,  commonly 
called  the  Irish  Society,  to  recover  all  the  waste 
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lands,  mad  banks,  or  slobs  of  the  loagh  called  Loagb 
Foyle,  on  the  sooth  side  of  the  said  loagh  from  oppo- 
site Cnlraore  Fort  down  to  the  River  Roe,  and  also 
from  the  River  Roe  to  Magilligan  Point,  so  far  as  the 
same  may  be  embanjced  withont  injury  to  the  navi- 
gation of  the  lake  and  river  of  Lough  Foyle,  and  npon 
the  north  side  of  Lough  Foyle  from  Culmore  Fort 
down  to  Greencastle   such  slobs  as    may  not   be 
detrimental  to   the  fisheries,   and   all  and  singalar 
other  the  waste  lands,  mud  banks,   and  slobs  (if 
any)  comprised  in  a  certain  agreement  of  the  21st 
May,  1838,  between  the  said  plaintiffs  and  Thomas 
Isaac  Dimsdale  and  John   Robertson,   and  thereby 
agreed  to  be  demised  to  the  said  Thomas  Isaac  Dims- 
dale and  John  Robertson,  part  of  which  said  waste 
lands,  mod  banks,  and  slobs  bad  been  since  reclaimed 
together  with  all  houses  and  buildings  thereon,  and 
all  ways,  waterconrses,  commons,  profits,  commodi- 
ties, advantages,  and  appurtenances  whatever  to  the 
said  waste  lands,  mud  banks,  or  slobs  belonging  or  in 
anywise  appertaining,  situate  in  the  city  and  county 
of  Londonderry  and  county  of  Donegal,  held  by  the 
defendant  as  tenant  to  the  plain  tiffs  under  a  lease,  at 
the  yearly  rent  of  JS800,  the  summons  and  plaint 
stating  that  the  sum  of  £1,200  for  one  year  and  a, 
half  of  such  rent,  aiding  on  the  Slst  of  December, 
1863,  was  due  to  the  plaintifis.     The  defendant  Tyr- 
rell pleaded  to  this  that  the  rent  of  the  said  premises, 
or  any  part  of  said  rent,  was  not  due  in  arrear,  be-{ 
cause  that  although  the  said  plaintiffs,  by  the  lease  in 
the  said  plaint  mentioned,  demised   to   the  lessees 
therein  mentioned,  whose  assignee  the  said  defendant 
Timothy  Tyrrell  now  is,  all  the  f?aste  lands,  mud 
banks,  or  slobs  of  the  lough  called  Lough  Foyle,  on 
the  south  side  of  said  lough  from  opposite  Culmore 
Fort  down  to  the  River  Roe,  and  also  from  the  River 
Roe  to  Magilligan  Point,  so  far  as  the  same  plight 
be  embanked  without  injury  to  the  navigation  of  the 
lake  and  river  of  Lough  Foyle,  and  upon  the  north 
side  of  the  Lough  Foyle,  from  Culmore  down   to 
Green  Castle,  such  slobs  as  might  not  bo  detrimental 
to  the  fisheries,  and  all  and  singular  other  the  waste 
lands,  mud  hanks,  and  slobs,  with  the  appurtenances 
as  in  said  plaint  ipentioned,  yet  that  before  and  at 
the  time  of  the  making  of  the  said  lea^e,  the  Wmdens 
and  Commonalty  of  the  mystery  of  Fishmongers  of 
the  city  of  Loudon,  and  the  Wardens  and  Commonalty 
of  the  mystery  of  the  Grocers  of  the  city  of  London, 
and  divers  other  persons,  to  wit,  one  Thomas  Scott, 
David  Kirkpatrick,  Samuel  Elder,  James  Galbn^ith, 
and  others,  were  and  each  of  them  was,  and  from 
thence  hitherto  have  and  has  been,  fiqd  still,  are  and 
b  seised  in  their  and  bis  demedne  as  of  fee,  and  in 
Ihe  lawful  posaea^ion,  use,  occupation,  seisin,  find  en- 
joyment  of  divers,  to  wit,  100,000  acres  parcel  of  the 
Md  demised  premises  in  the  plaint  mentioned,  whereby 
the  said  lessees,  or  any  of  them,  or  the  said  defendant 
or  any  other  person  claiming  ander  or  .by  reason  of 
the  said  demise,  or  through  or  under  the  ptatntlfiTs  or 
said  lessees,  did  not  and  conld  not  enter  into  posses- 
sion of  or  hold  or  enjoy  the  said  last-mentioned  par- 
cel of  the  said  demised  premises  or  any  part  thereof, 
but  from  the  same  have  and  each  of  them  Jiath  been 
kept  wholly  excluded  firom  the  time  of  the  said  de-  | 
Akise  through  the  default  of  the  plaintiflb  in  that  be-  ' 


half;  and  tbongh  the  defendant  and  all  those  claimio|^ 
onder  the  said  demise  have  always  been  ready  aod 
willing  and  desirons  of  entering  into  the  poBsessioD 
and  occupation  and  enjoyment  of  the  said  last-mtn- 
tioned  parcel  of  the  said  demised  premises  whereof 
the  plaintiiFs  had  notice,  yet  from  the  time  of  maklDj 
the  said  demise  hitherto  the  defondant  and  all  other 
persons  claiming  nnder  the  said  demise  or  throogh^ 
onder  the  said  plaintiffs  or  lessees,  have,  aod  has 
been,  and  still  are  and  is,  kept  ovt  of  the  possession, 
ose,  occupation,  seisin,  and  enjoyment  of  the  said 
last-mentioned  parcel  of  the  said  demi^  premises, 
and  of  every  part  thereof,  and  of  all  rent  and  profit 
from  the  same  by  the  said  persons  herein-before  men- 
tioned, whereby  the  defendant  and  all  other  persons 
claiming  under  the  said  demise  as  aforesaid  bare  aod 
has  been  wholly  hindered  and  prevented  from  enter* 
tering  into  or  holding  or  enjoying  the  same,  and  fron 
having  or  receiving  any  benefit,  profit,  or  advantage 
whatsoever  which  might  and  otherwise  would  have 
arisen  therefrom.  To  this  the  plaintifis  filed  the  (el- 
lowing  replication — ^That  the  defendant  ought  not  to 
be  permitted  to  plead  the  said  defence,  bc^cause  the 
lease  in  the  summons  and  plaint  mentioned,  aoder 
which  the  defendant  holds  the  said  lands  and  pre- 
mises as  tenant  to  the  plaintiffs,  is  a  lease  by  mden- 
ture  bearing  date  on  the  7th  day  of  June  1845,  and 
still  subsiftting,  whereby  the  plaintifii!  demised  the 
said  lands  and  premises  to  the  lessees  therein  men- 
tioned, and  whose  assignee  the  said  Timothy  Tjrrell 
was  at  the  time  of  plei^ng  his  said  defence;  and  this 
the  plaintiffs  are  ready  to  verify.  Therefore  thej 
pray  judgment  if  the  said  Timothy  Tyrrell  onght  to 
be  admitted  against  the  said  deed  to  whkh  he  is  privy 
as  aforesaid  to  plead  the  said  defence. 

The  defen.laut  demurred  to  this  replication,  for  that 
the  same  is  not  a  sufficient  answer  in  law  to  the  de- 
fence by  hip  above  pleaded,  because  the  said  in^^- 
ture  of  lease  does  not  constitute  an  estoppel  to  the 
said  defei^dant  \^y  reaspn  of  anything  therein  con- 
tained, and  because  it  is  not  averred  in  the  said  re- 
plication that  the  said  lease  cbnuined  any  averpent 
of  the  seisin  or  title  of  the  plaintiffs,  nor  does  the  said 
lease  contain  any  such  averment,  and  becanse  the 
said  supposed  estoppel  is  not  certain  to  eveiy  intent, 
and  because  it  is  admitted  bj  the  said  defence  that  an 
interest  did  pass  by  virtue  of  the  said  lease,  and  be- 
canae  an  interest  did  pass  thereunder,  and  because 
the  said  lease  is  void  as  to  that  portion  of  the  pre- 
mises in  <the  said  defence  mentioned,  of  which  the 
lessees  did  not  obtain  possession. 
The  following  were  the  points  of  deomrrer:—- 

1.  That  the  lease  relied  on  thersin  does  lot  conk 
atitote  an  estoppel  by  reason  of  anything  contoined 
therein. 

2.  That  it  is  not  averred  therem  tliat  the  said  lease 
contains  any  averment  of  the  seisin  or  title  of  the 
plaintiffs.  , 

3.  That  the  said  lease  does  not  contain  any  sncfi 
averment. 

4.  That  the  sud  est<^el  is  not  certain  to  every 
intent. 

5.  That  it  is  admitted  by  the  defence  that  an  in- 
terest did  pass  by  virtne  of  the  lease. 
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6.  That  Bach  iDterest  did  la  fact  pasa  by  711106  of 
the  said  lease. 

7.  That  the  said  lease  is  void  as  to  that  portion  of 
the  premises  of  which  the  leissees  did  not  obtaia  pos- 
session. 

James  JSamilion  (with  him  Dowse^  Q.C.,)  in  sap- 
jport  of  the  demarrer. — The  argnmeDt  on  the  other 
side  will  mainly  rest  on  some  decisions  as  to  estoppel. 
Hodem  aathoritiea  will  be  found  to  modify  them. 
Ac^rding  to  these  the  tenant  is  eqaally  estopped 
from  denying  the  lessor's  title,  whether  the  Tease  be 
by  deed  or  not,  provided  he  has  possession  of  the  pre- 
mises. In  Co.  Litt.  43,  b^,  the  words  **  when  the 
lessee  entereth  "  are  to  be  earned  throagh  the  whole 
of  the  passage.  We  are  not  estopped  by  the  grant 
in  this  lease  nor  by  mere  matters  of  description.  A 
covenant  to  pay  the  rent  does  not  create  an  estoppel. 
The  assignee  never  execated  the  deed.  The  tendency 
of  decisions  in  later  years  is  to  narrow  estoppels  by 
deed,  and  to  enlarge  them  in  pata.  There  can  be  no 
distinction  in  reason  between  the  case  of  eviction  by 
title  paramount,  and  the  case  of  exclusion  by  title 
paramount.  This  lease  is  void  as  to  the  portion  of 
which  we  did  not  get  possession,  and  that  it  should  be 
Toid,  and  at  the  same  time  create  an  estoppel,  seems 
lo  be  a  contradiction  in  words.  If  estoppel  be  out  of 
the  way,  the  case  is  nndistinguishable  from  Neale  v. 
Mackenzie  (1  M.  &  W.  747).  Burton  on  Real 
Property;  Cole  on  Ejectment,  213;  Cuthberlson  v. 
Irving  (4  H.  &  N.  742)  Bight  dem.  Jeffet-ys  v. 
BuckneU(2  B.  &  Ad.  278);  Doe  d.  Strode  v.  Sea- 
ton  (2  Cr.  M.  A  R.  728);  Newton  v.  AL'in  (1  Q.  B. 
518);  ffayney.  Malthg  (3  T.  R.  438);  Co.  Litt., 
352,  b. ;  Taylor  on  Evidence,  sec.  83 ;  Shipworth  v. 
Green  (8  Mod.  311);  Ecclesiastical  Commissioners 
y.  CPConnor  (9  Ir.  C.  L.  Rep.  242). 

Brtwsier  Q.  C,  and  Byrne  contra. — The  replica- 
tion U  good.     The  plea  is  bad.     As  to  its  being  said 
tbe  lessees  did  not  enter,  the  word  "  hold "  prima 
Jbude  imp/ies  tenure,  and   that  implies  estate.     The 
estate  passed  by  entry.     The  words  "  by  the  lease 
demised"   are  in  the  defence.      Eviction   by   title 
paramount  means  something  subsequent  to  the  de- 
mise.    Estoppel  by  deed  indented  is  a  rule  of  the 
merest  positive  law.     By  the  old  books  the  (iocfrine 
of  estoppel  does  not  apply  to  a  deed  poll,  because  a 
deed  pall  is  only  the  act  of  the  grantor.     If  a  man 
takes  a  lease  of  his  own  estate  by  iudenture,  he  is 
estopped  from  denying  the  lessor's  title,  and  he  must 
pay  the  rent.      There  was  no  indenture  in  Neah  v. 
Mackenzie.     The  counsel  who  argued  that  case  in- 
sisted that  what  happened  was  tantamount  to  evic- 
tion after  the  lease.      Lord  Denmau  expressly  guards 
himself  against  being  supposed  to  pronounce  the  same 
judgment  in  the  case  of  an   indenture.      Contracts 
most  be  distinguished  from  estates.     If  rent  had  been 
paid,  an  opposite  decision  might  have  been  come  to  in 
that  ca^e.     It  was  as  if  a  contract  had  been  made  for 
the  sale  of  a  table  which  was  d^iiverod  wanting  three 
of  the  legs.     A  landlord  cannot  distrain  except  for 
a  fixed  rent.    No  rent  was  paid,  and  tbe  landlord  was 
a  trespasser.     Suppose  the  defendant  is  net  estopped, 
yet  in  no  fonn  of  action,  if  the  tenant  be  evicted  only 
Irom  a  portion  of  the  premises,   unless  it  be  by  the 
tortious  act  of  the  landlord,  is  he  discharged  altoge- 


ther from  the  rent.  The  lessee  cannot  in  that  case 
be  sued  in  covenant,  but  that  does  not  apply  to  the 
assignee  of  the  lessee. — Stevenson  v.  Lombard  (2 
East.  575).  To  sustain  the  plea  the  defendant  must 
show  that  the  plaintiffs  are  not  entitled  to  any  part  of 
the  rent  claimed.  An  apportioned  rent  is  recovera- 
ble. The  landlord  cannot  make  the  apportionment 
for  himself.  It  is  matter  of  defence,  and  not  for  alle- 
gation by  the  landlord,  who  may  contest  it,  and  go 
to  a  jury.  If  what  was  laid  down  in  O'^Reillg  v.  Mercer 
be  true,  it  must  have  effected  a  total  revolution  in  the 
law  of  pleadiug.  This  lease  is  the  result  of  an  Act  of 
Parliament — Co  Litt.  47,  &«;  BayUy  v.  Bradley  (5  0* 
B.  396):  James  v.  Landon  (Cro.  Ella.  36);  Palmer 
v.  Ekins  (2  Lord  Raym.  1550);  Kempe  v.  GoodaU 
l2  Lord  ftaym.  1154);  Taylor  v,  Needham  (2  Taunt. 
278):  Parker  y.  Manning  (7  T.  R.  537);  Walton 
V.  Waterhouse  (2  Wms.  f^aunders,  418.  note);  Duke 
V.  AMy  (7  H.  &  N,  600);  Co.  Litt  148,  b.;  War- 
burton  V.  Tviey  cited  in  note  to  Spencer* s  case  (1 
Smith's  L.  C.  36);  M'Loughlin  v.  CrOig  (8  Jr.  Jun 
3-28;  7Ir.  C.  L.  R,  117). 

Dowse,  Q.C,  in  reply. — The  replication  is  bad. 
The  defendant  is  not  estopped.  Whether  the  plea  be 
a  good  defence  or  not,  is  another  matter.  The  re* 
plication  should  state  that  the  indenture  was  executed 
by  both  parties.  In  order  to  be  estopped,  the  party 
must  have  entered  into  possession.  M^Loughlin  y. 
Craigy  if  it  shows  anything,  shows  that  what  occur- 
red in  this  case  is  equivalent  to  eviction  by  title  para- 
mount, and  if  so,  that  the  doctrine  of  estoppel  does 
not  apply.  M'Loughlin  v.  Craig  does  not  apply,  because 
there  the  pleader  was  content  to  base  his  case  on  aa 
apportionment.  The  plea  is  good,  whether  it  be  taken 
as  a  plea  of  suspension  or  a  plea  of  apportionment. 
TAken  as  a  pTea  of  apportionment,  it  is  a  good  plea^ 
because  it  states  the  facts,  and  shows  the  summons 
and  plaint  is  wrong.  NeaUv.  Mackenzie  is  startling 
law,  bat  it  binds  this  case  unless  it  be  distinguishable. 
The  form  of' action  cannot  make  a  difference.  The 
fact  of  there  being  an  <  indenture  cannot  make  a 
difference,  as  soon  as  we  get  rid  of  the  e^toppeU 
There  is  neither  resumption,  surrender,  nor  eviction 
here  under  the  44th  section  of  the  Landlord  and 
Tenant  Act,  if  Neale  v.  Mackmzie  be  law.  Eviction 
nnust  mean  an  act  done  on  a  man  after  he  has  got 
possession — Upton  v.  Townend  (17  C  B.  75). 

•  Cur,  adv,  vuU. 

The  pleadings  were  subsequently  amended  by  stat- 
ing that  the  lease  in  qQestion  was  executed  by  both 
the  parties  to  it. 

In  the  Hilary  Term  following  the  case  was  re- 
argued. 

Cur.  adv,  vuU, 

Dqmvillb  r.  Ward. 

The  summons  and  plaint  in  this  case  stated  that  the 
defendant  held  part  of  the  lands  of  Ballyfermott,  con- 
taining 24  acres  and  7  perches  as  tenant  to  the  plain- 
tiff under  a  lease  at  the  yearly  rent  of  £61  15s.,  and 
that  the  sum  of  £61  15s.  being  for  one  year  of  such 
rent  duo  and  ending  on  the  25th  of  March  last  was 
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doe  to  the  plaintiff,  and  therefore  the  plaintiff  prajed 
jndgment  against  the  said  defendant  to  recover  the 
possession  of  said  lands  and  premises,  &c.  The  de- 
fence was  as  follows: — That  as  to  the  snm  of  £2  Ss. 
l^d.,  portion  of  the  snm  of  £61  15s.  being  the  year's 
rent  mentioned  in  the  summons  and  plaint,  the  said 
plaintiff  is  indebted  to  the*  defendant  in  the  said  sum 
of  £2  8s.  l^d.  for  money  pud  by  the  defendant  for 
the  use  of  the  plaintiff  at  his  request,  that  is  to  say, 
for  poor  rate  and  rentcharge  to  which  the  said  Sir 
Charles  C.  W.  Domville,  the  plamtiff,  was  liable  as 
landlord  in  respect  of  said  premises,  and  the  said  de- 
fendant is  willing  to  set  off  said  last-mentioned  snm 
against  an  eqnal  amount  of  said  rent,  and  as  to  the  snm 
of  £  1  1 4s.  being  further  portion  of  the  said  sum  of  £65 
15s.,  the  defendant  says  that  by  indenture  bearing  date 
the  2Sih  of  April,  1836,  Sir  Compton  Domville,  the 
father  of  the  plaintiff,  now  deceased,  dembed  the  pre- 
mises in  the  summons  and  plaint  mentioned  to  one 
John  Verschoyle  for  a  term  still  unexpired,  at  the 
yearly  rent  of  £61  15s.,  and  that  said  lease  was  daly 
assigned  to  the  defendant  by  indenture  bearing  date 
the  9th  day  of  NoTcmber,  1861,  and  defendant  now 
holds  under  the  said  lease;  and  that  at  and  before  the 
making  of  said  indenture  of  the  28th  of  April,  1836, 
a  portion  of  said  premises  amounting  to  two  roods 
and  twenty-six  perches  or  thereabonts,  was  and  thence 
hitherto  bath  remained  the  absolute  property  in  fee  of 
the  Grand  Canal  Company,  and  neither  the  said  Sir 
Compton  Domville,  nor  the  plaintiff,  had  at  the  time 
of  the  making  of  the  said  demise,  or  thence  hitherto, 
any  right  or  interest  in  said  portion  of  said  premises, 
and  neither  the  said  John  Verschoyle,  nor  the  defen- 
dant, nor  any  other  person  holding  under  the  said 
demise,  has  ever  obtained  any  use,  possession,  or  en- 
joyment of  said  premises,  or  any  benefit  or  advantage 
therefrom,  but  same  has  always  since  the  making  of 
said  demise  remained  in  the  exclusive  possession  of 
said  Grand  Canal  Company  and  their  servants;  and 
defendant  avers  that  said  portion  is  worth  annually 
the  sum  of  £1  14s.,  and  as  to  the  residue  of  the  said 
snm  of  £61  15s.  being  the  sum  of  £57  12s.  10^., 
the  defendant  says  that  before  the  commencement  of 
this  action  on  the  1st  day  of  September,  1864,  he 
tendered  said  snm  to  the  plaintiff,  who  through  his 
agents  duly  authorized  in  that  behalf  refused  to  ac- 
cept same,  and  the  defendant  has  been  at  all  times 
ready  and  willing  to  pay  said  sum,,  and  now  brings 
the  same  into  Court.  To  this  defence  the  plaintiff 
demurred. 

The  following  points  were  noted  for  argument: — 
That  it  appears  from  the  said  defence  that  the  said 
Sir  Compton  Domville  in  the  said  defence  mentioned, 
by  indenture  demised  the  premises  in  the  said  sum- 
mons and  plaint,  and  the  said  defence  mentioned  to 
the  said  John  Verschoyle  in  the  said  defence  men- 
tioned, and  that  the  said  premises  were  afterwards 
assigned  by  the  said  John  Verschoyle  by  indenture  to 
the  said  James  Ward,  and  that  the  said  James  Ward 
holds  the  same  under  and  by  virtue  of  the  said  in- 
dentures, and  therefore  that  the  said  James  Ward  is 
by  law  precluded  and  estopped  from  averring,  &c 
[The  demurrer  then  set  out  the  averments  in  the  de- 
fence seriatim.]  That  the  defence  is  doubly  repug- 
nant and  self-contradictory  in  admitting  that  the  said 


Sir  Compton  Domville  had  a  sufficient  title  in  law  to 
make  the  said  demise,  and  then  in  statmg  facts  which 
contravene  such  title  and  are  inconsistent  with  it 

O'Connor  Morris  (with  him  Ike  ScUciior-Gm- 
ral)  in  support  of  the  demurrer. — 1.  Thb  is  an  at- 
tempt by  a  tenant  to  dispute  the  tide  of  his  lessor, 
that  lessor  having  demised  by  indenture.  2.  This  is 
the  case  of  a  tenant  who  admits  he  holds  lands  under 
a  lessor,  attempting  to  dispute  that  the  possession 
passed.  3.  At  all  events  this  record  is  so  informallj 
framed,  that  the  plea  cannot  stand,  because  it  is  re- 
pugnant and  self-contradictory.  It  admits  all  that 
the  plaintiff  wants,  and  then  by  ex  post  facto  matter 
seek^  to  avoid  it.  There  is  no  exception  to  the  mle 
that  a  tenant  cannot  question  the  title  of  the  lessor  as 
stated  at  the  making  of  the  demise.  There  are  Tari- 
ations  of  it>  The  foundation  of  that  mle  is  to  be 
found  in  the  ver}'  elements  of  the  law.  In  the  old 
feudal  investiture  the  tenant  was  bound  to  render  ho- 
mage in  respect  to  the  whole  of  the  premises.  If  he 
controverted  the  title  he  was  liable  to  a  forfeitare. 
Can  there  be  any  distinction  between  dispnttng  it  to 
the  entirety  and  as  to  a  part.  Where  is  the  Conrtto 
draw  the  line?  Is  it  to  allow  the  tenant  to  contro- 
vert the  title  as  to  a  ninety-ninth  part,  or  a  half  or  a 
fourth.?  If  the  defendant  cannot  plead  nil  habuit  in 
tenem^tis^  he  cannot  plead  nil  hahtit  in  parte,  Unffl 
that  extraordinary  case  in  the  Irish  Law  Reports, 
there  were  only  two  variations  of  this — 1.  A  te- 
nant, though  he  cannot  controvert  the  title  at  the 
time,  can  show  it  is  extinguished  by  efflnx  of  time. 
2.  It  is  competent  for  a  tenant,  though  he  holds  bj 
indenture,  if  he  admits  the  title  of  the  lessor  at  the 
time  of  making  the  demise,  when  actually  and  literally 
evicted  by  a  third  person  having  title  paramoant  to 
put  a  plea  of  this  kind—"  True  it  is  I  do  not  contro- 
vert your  title;  I  have  done  everything  to  protect 
your  possession,  but  a  third  pierson  by  title  of  la  ff 
has  entered  and  evicted  me.*"*  In  M'LougUin  v. 
Craig  (7  Ir.  C.  L.  R.  117),  Crampton,  J.,  all  bat 
dissented  from  the  opinion  of  the  majority  of  the 
Court.  The  defendant's  plea  in  that  case  might,  by 
extreme  wire-drawing,  be  taken  as  a  plea  of  evic- 
tion, but  the  principle  laid  down  by  Lefroy,  C.  J^ 
which  no  one  can  controvert  was  wrongly  applied  ih 
that  case.  Neale  v.  Mackenzie  (1  M.  &  W.  747), 
is  by  implication  a  strong  authority  in  the  plaintiff's 
favour.  The  judgment  would  have  been  otherwise 
if  the  demise  had  been  by  indenture.  The  second 
lease  would  have  worked  by  estoppel,  supposing  it 
had  passed  anything.  The  defendant's  remedy  is  la 
equity.— PoZwer  v.  Ekins  (2  Lord  Raymond,  1550); 
Parker  Y.  Manning  (7  T.  R  537);  CidJibertm^' 
Irving  (4  H.  &  N.  742);  Salmon  v.  Smith  (I  wms. 
Saunders,  204);  Co.  Lit  148,  b.;  DoeiLBuUen  v. 
Mills  (4  Nev.  &  Man.  25);  Taylor  y.  Zamira  (b 
Taunton,  524)  SUvenson  v.  Lambard  (2  East.  575); 
Coke  on  Littleton,  43,  b.;  Furlong's  Landlord  and 
Tenant,  p.  446;  L.  &  T.  Law  Amendment  Act,  ss, 
44,51,62,53.  ^.    , 

M.  Morris,  Q.C-,  and  DiUon  contra.— This  plea 
amounts  to  a  defence  of  eviction  by  title  paramonnt. 
This  is  the  first  case  of  the  kind  where  an  honest 
defence  has  been  made.  There  is  no  estoppel.  There 
are  dicta,  no  doubt,  as  to  the  ^tinction  between  tno 
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<ase  of  a  tenant  holding  nnder  an  indenture  and  not, 
bot  there  is  no  deciaton  giving  an  indenture  a  greater 
effect  to  create  an  estoppel  than  any  other  deed.  The 
essence  of  estoppel  as  between  landlord  and  tenant  is 
this,  that  the  tenant  goes  in  nnder  the  landlord,  and 
lemains  or  might  remain  in  possession  till  he  is  evicted 
Ij  somebody  else.  The  lease  might  estop  the  party 
as  to  facts  stated  in  it,  bnt  the  estoppel  meant  here 
most  arise  from  possession.  The  tenant  is  estopped, 
not  because  he  signed  the  parchment,  but  because  he 
accepted  the  interest,  and  that  was  the  old  doctrine 
of  the  feudal  law.  The  plea  here  is  paramount  to  a 
plea  of  eviction.  The  third  section  of  the  Landlord 
and  Tenant  Law  Amendment  Act  put  au  end  to  the 
feudal  relation  between  landlord  and  tenant.  M^Lough- 
Im  y.  Craigj  which  is  better  reported  in  the  Ibish 
JuBiST,  governs  this  case.  No  distinction  can  be 
taken  between  it  and  the  present  case,  but  one  which 
goes  to  support  this  case. — Lessee  of  Swift  v.  A  Han- 
ton  (Batty^s  Rep.  326);  Hayne  v.  Maltby  (3  T.  R., 
438);  EcdesiaBtical  Commissiomrs  v.  G*  Connor  {^ 
It.  C.  L,  R.  242).  [The  pleadings  were  here  directed 
to  be  amended  by  stating  that  the  indenture  was  ex- 
ecuted by  both  parties  in  order  not  to  have  the  record 
in  The  Irish  Society  y.  Tyrrell  and  this  record  in  a 
diflerent  condition,] 

The  Solicitor-Oeneral  in  reply. — If  this  defence  is 
good,  every  tenant  who  has  taken  a  lease  by  inden- 
ture may  abstain  from  taking  possession  of  a  part  of 
the  premises  demised,  and  then  leave  it  to  the  land- 
lord to  prove  his  title.     He  need  only  set  up  a  title 
in  a  third  person.     In  M^Loughlin  v.  Craig  the  doc- 
trine of  estoppel  was  not  merely  overlooked,  bat  ig- 
nored. What  does  eviction  by  title  paramount  mean? 
Can  a  man  be  evicted  oot  of  that  which  he  never  had? 
Can  title  paramount  be  compared  with  no  title?   Can 
there  be  title  paramount  to  nothing?     How  is  an 
ouster  ex  post  facto  the  lease  established  by  showing 
an  ouster  anterior  to  the  lease?     How  is  it  an  ouster 
at  all?    As  to  estoppel,  how  is  it  that  if  au  owner  in 
fee  takes  a  lease  from  another  person  by  deed  in- 
dented of  his  own  land,  he  cannot  set  up  his  own 
ownership  in  answer  to  a  daim  for  the  rent  under  the 
lease?    According  to  the  argument  on  the  other  side, 
though  he  cannot  set  up  his  own,  he  may  set  up  the 
o^wnership  of  another  person.    The  cases  upon  estop- 
pel have  gone  to  a  tremendous  length.     A  bond  be- 
tween two  persons  wrongly  recited  a  rent  reserved  m 
a  lease,  and  the  parties  were  held  to  be  bound  by  it 
to  the  end  of  time  in  a  Court  of  Law.     What  is  the 
meaning  of  reforming  deeds?      In  Neale  v.  Madcen- 
zie,  over  and  over  agam  the  alternative  case  is  put  of 
a    lease  under  seaL— iS^miirA  v.  Stapleton  (Plowden, 
434,  a.);  Com.  Dig.  Estoppel,  192;  Yiner's  Abridg- 
ment Estoppel,  N.;  WaUon  v.  Waterhouse  (2  Wms. 
Saunders,  418,  note);  Duchess  of  Kingston's  case  (2 
Smith's  L.  C.  642);  9  Jarman's  Conveyancing,  by 
Sweet.  366);  De  Medina  v.  Norman  (9  M.  &  W., 
820);  Lainson  v.  Tremere  (1  A.  &  E.  792). 

&  Connor  Morris  dted  Hunt  v.  Cope  (Cowper's 
Bep.  242). 

Cur»  adv.  vult. 

May  11, — O'Hagah,  J. — ^There  is  some  difibrence 
as  to  the  grounds  of  the  judgment,  and  it  has  been 


thought  proper  that  the  members  of  the  Court  should 
state  their  reasons.  [His  Lordship  stated  the  facts 
and  the  pleadings.]  The  plaintiff  has  demurred  on 
the  ground  that  on  the  state  of  facts  disclosed,  the 
defendant  is  estopped  from  saying  that  this  poition  of 
the  premises  was  the  property  of  the  Grand  Canal 
Company,  and  on  another  ground  which  has  been 
properly  abandoned  at  the  Bar.  The  case  is  one  of 
some  nicety  and  importance,  and  we  have  been  pressed 
as  to  the  hardship,  &&  The  Solicitor- General  argues 
that  we  shall  make  it  competent  for  a  litigious  tenant  to 
abstain  from  takiug  possession  of  a  part  of  what  is  de- 
mised to  him ;  and  for  the  defendant  Mr.  Dillon  still 
more  strongly  says  it  would  be  a  hardship  to  claim  the 
rent  for  that  in  which  the  lessee  has  had  nothing.  It  is 
the  oflSce  of  the  Coarts  to  administer,  not4o  make  the 
law.  We  have  only  to  do  with  a  small  sum  in  dis- 
pute. On  the  first  point  argued  by  the  defendant  my 
opinion  is  with  the  plaintiff.  If  there  were  nothing 
else  in  the  case,  the  indenture  with  the  amendmenta 
authorized  by  the  Court  would  create  an  estoppel 
It  is  laid  down  in  Sheppard's  Touchstone,  52,  **If  a 
lease  be  by  indenture,  both  parties  are  concladed  to 
say  that  the  lessor  had  nothing  in  the  land  at  the^ 
time  of  the  lease  made.*'  So  Coke  Litt.  48,  b.;  2nd 
Lord  Raym.;  WaUon  v.  Waterhouse  (2  Saunders, 
418).  I  do  not  think  it  necessary  to  oocapy  time  by 
going  through  these.  Upon  these  authorities  I  am  of  opi- 
nion with  the  plaintiff.  I  do  not  think  the  argument  of 
the  plaintiff  has  been  answered  at  the  Bar,  and  any 
doabt  I  might  have  is  because  of  another  case  in 
which  doubts  are  entertained  from  arguments  which  I 
have  not  heard.  Is  there  anything  amounting  to 
eviction  by  title  paramount?  In  Neale  v.  Macken- 
zie (2  Cr.  M.  &  R.  100),  Lord  Abinger  says,  "  The 
principle  upon  which  eviction  is  a  defence  is  this,  that 
rent  issaes  out  of  the  land,  and  is  to  be  paid  out  of 
the  profits,  and  if  the  land  be  taken  away,  the  rent  is 
discharged^iSZad^  V.  Thmpson  (I  Rolle's  Rep.  198)," 
and  then  he  says,  *'  If  the  lessee  had  entered  into 
the  wholci  and  been  evicted  the  instant  after  by  the 
tortious  act  of  the  lessor  or  by  an  elder  title  from  part 
and  kept  out  till  the  rent  was  due,  the  rent  would 
have  been  either  entirely  suspended  or  proportionablj 
diminished,  and  we  cannot  see  that  there  is  any  dif- 
ference between  such  a  case  and  one  in  which  the 
lessee  never  did  get  possession  of  the  whole,  but  was' 
kept  out  of  part  from  the  very  commencement  of  the 
lease  until  the  rent  day.  In  each  case  the  lessee  has  beea 
deprived  of  the  profits,  and  therefore  in  each  he  should 
be  exonerated  either  altogether  or  in  part  from  the  pay- 
ment of  the  rent."  This  seems  consistent  with  common 
sense  and  common  honesty.  M  ^Loughlin  v.  Craig,  like 
this,came  on  upon  demurrer.  It  was  an  action  for  rent,not 
an  ejectment,  bat  that  cannot  affect  the  result  of  the  de- 
cision. The  summons  and  plaint  claimed  a  sum  of  £  J  50 
for  one  and  a  half  year's  rent  dae  out  of  premises  demised 
by  the  plaintiffs  and  others  to  one  W.  B.  which  premises 
had  vested  in  the  defendant  by  assignment.  The  de- 
fendant pleaded  as  to  £75,  pait  of  said  sum  that  be- 
fore and  at  the  time  of  making  the  said  indentore^ 
one  Matilda  M^Longhlin  was  and  still  is  in  possession 
of  a  portion  of  said  premises,  that  the  pluntifis  and 
W.  B.  instituted  proceedings  in  ejectment  against  the 
said  Matilda  M'Longhlin  for  recovery  of  said  portion^ 
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iad  that  Matilda  M'LoagUia  had  recovered  judg^inen  ft 
in  said  ejectment  before  aDj  portion  of  aaid  anm  of 
£75  became  dae,  and  has  since  retained  and  eonti- 
naed  in  possession  of  the  said  portion,  and  that  by 
reason  thereof  the  said  W.  B.  in  his  lifetime,  and  the 
defeddant  since  his  death,  and  from  thence  and  before 
the  time  of  the  accming  of  wd  snm  of  £75  were  kept 
ont  of  the  possession  and  enjoyment  of  said  portion, 
tod  neither  he  nor  the  said  W.  B.  had,  since  making 
said  indenture,  or  since  said  judgment  in  ejectmenj;, 
any  nse,  possession,  or  enjoyment  of  the  said  portion. 
The  Chief  Jnstice  pat  it  thus:  Are  these  matters 
equivalent  to  eviction  by  title  paramount  ?      The  de- 
oision  was  in  the  affirmative.      The  defence  was  held 
^ood,  and  the  rent  was  apportioned.      Between  that 
and  this  case  there  are  only  two  differences.     It 
was  argued  strongly  in  that  case,  in  which  I  was 
oonnsel,  that  consistently  with  the  defence  she  might 
have  a  mere  possessory  title.     There  is  no  such  diffi- 
culty here,  for  it  is  admitted  that  the  Grand  Canal 
Company  had  the  absolute  property  in  fee  Tn  the  pre- 
mises.    That  was  the  gronnd  of  the  doubt  of  Cradhp- 
ton,  J.     This  is  a  fortiori.    The  second  difference  is, 
that  in  that  case  an  ejectment  had  been  unsuccessfully 
brought     None  is  alleged  here.     But  it  does  not 
occur  to  me  that  this  difference  substantially  affects 
the  argument     It  must  be  taken  that  the  Grand 
Canal  Company  had  and  have  irrefragable  title.     I 
adopt  the  reasoning  of  the  defendant's  connsel.    That 
is  quite  as  good  as  if  he  had  commenced  an  ejectment. 
M^Loughlin  v.  Craig  is  therefore  an  authority.    If  I 
saw  reason  to  question  the  soundness  of  that  decision, 
I  should  not  be  disposed  to  join  in  otermling  it  But 
though  lightly  spoken  of  at  the  Bar,  I  think  it  is  not 
without  authority,  as  Doe  v.  Aieyler(2  M.  &  S.  276)  is 
in  point     [His  Lordihip  stated  what  was  held  there.] 
In  the  same  way  the  principles  of  M^Loughlin  v. 
Craig  enable  us  to  do  right,   and  I  do   not  think 
we  should  be  astute  to  question  them.     In  overruling 
the  plaintiff's  demurrer  we  deny  him  that  to  which 
he  has  no  equitable  title,   and  I  adopt  the  words  of 
the  Lord  Chief  Justice  in  M'Loughlin  v.  Craig — 
*^  That  is  the  justice  of  the  case,  and  it  is  always  gra- 
tifying to  find  that  the  jnstice  of  the  case  can  be 
wrought  ont  consistently  with  an  adheience  to  the 
principles  of  law,  for  it  would  be  monstrous  to  say 
that  the  landlord  should  get  the  whole  rent,  when  by 
his  default  the  tenant  only  enjoys  a  part,  and  on  the 
other  hand  it  is  but  justice  to  the  landlord  that  the 
tenant  should  say,  *  I  will  pay  you  an  equivalent  for 
the  quantity  I  actually  hold.' " 

Christian,  J. — I  am  of  opinion  also  that  this  de- 
murrer should  be  overruled,  but  my  reasons  are  diffe- 
rent from  those  which  have  been  stated  with  such 
clearness  by  O'Hagan,  J.  The  Bar  are  aware  that 
the  questions  which  he  has  discussed  are  substantially 
rais^  on  another  case.  The  connection  is  so  complete 
between  the  questions  which  are  common  to  both,  and 
those  which  are  peculiar  to  the  Irish  Society  v.  Tyr- 
rell thar  I  should  have  to  be  rei>eating  what  I  have 
to  say  if  I  went  into  them  now. 

Kbooh,  J.— I  concur  with  O'Hagan,  J.,  and  shall 
not  attempt  to  add  anything  to  what  he  has  said.  I 
should  only  weaken  it. 

MoHAHAN,  C.  J.— I  am  prepared  to  deliver  my 


jn4gment  in  this  case,  but  the  most  promiuent  part 
has  been  clearly  anticipated  by  O'Hagan,  J.  I  am 
of  opinion  that  there  was  estoppel;  that  the  indentare 
created  an  estoppel.  The  question  b  whether  the 
plaintiff  can  rely  on  that  estoppel  to  recover  the  en- 
tire rent  I  am  of  opinion  he  cannbtl,  becaose  the 
inability  to  get  possession  b  equivalent  to  eviction  bj 
title  paramount,  and  the  only  difficulty  I  have  enter- 
tained in  thU  particular  case,  and  which  did  not  sriBs 
in  the  other  case,  is  whether  any  active  mea&are 
ought  to  have  been  taken  to  obtain  possessbn.  How- 
ever, I  concur  in  the  judgment  of  O'Hagan,  J.,  and 
Eeogh,  J.,  that  where  it  is  admitted  the  fee-simple 
existed  and  possession  continued  uniformly ~I  adopt 
the  reasoning  of  these  two  members  of  the  Coart  that 
it  was  unnecessary  to  make  an  abortive  attempt 
JudgmerU/or  the  dejeadant 

The  Court  then  proceeded  to  deliver  judgment  in 
the  Irish  Society  v.  Tyrrell, 

Christian,  J. — Thb  was  an  ejectment  for  non- 
payment of  rent.     [His  Lordship  stated  the  defence 
and  replication.]      To  this  replication  the  defendant 
demurred.      It  will  be  seen  that  the  point  b  which 
thb  case  differs  from  Domville  v.  Wctrd  b  sobstan- 
tially  this — ^The  plaintiffs  in  both  cases  concurred  in 
claiming  the  entire  rent.     The  defendant  in  the  Irish 
Society  ▼.  Tyrrell  denies  thit  he  b  Kable  to  pay  any 
rent,  white  in  DomviUe  v.  Ward  the  defendant  with 
more  moderation  admits  that  he  b  liable  for  a  portion 
of  the  rent  claimed.     The  defences  are  substantially 
met  by  the  landlords  in  the  same  way.    The  first 
point  to  be  considered  is  that  raised  by  the  demnrrer 
to  the  replication,  for  unless  the  replication  is  bad, 
none  of  the  other  questions  arise.    What  are  the  facts 
averred  iu  the  plea?  The  substance  of  the  defenoeis  that 
the  rent  or  any  part  of  it  is  not  dae,  becanse  thoagh 
the  plaintiff  demised  all  these  premises  certain  persons 
were  seised  of  certain  portions,  whereby,  ie^  by  rea- 
son of  the  estate  in  possession  the  lessees  did  not  and 
could  not,  enter  into  possession,  or  hold  or  enjoy  the 
said  portion,  but  from  the  same   have  and  each  of 
them  hath  been  kept  wholly  excluded  from  the  time 
of  the  said  demise,  and  though  the  defendant  and 
those  claiming  under  the  said  demise  have  been  wil- 
ling and  desirous  of  entering  into  possession  of  the  said 
!  portion,  yet  from  the  time  of  making  the  said  demise 
'  the  defendant  and  till  other  persons,  »tc.,  hnve  and  has 
been  and  still  are  and  b  kept  out  of  possession  (i.fc,« 
j  repetition  of  the  averment  that  they  were  kept  oat  of 
'  posseision),  whereby  the  defendant  and  all  other  per- 
!  sons,  &c.,  have  been  hindered  from  entering  into  m 
same,  &c.     I  fix  attention  on  the  fact  that  there  a^o 
'  averment  that  any  act  was  done  after  the  "**^1"^  ?^ 
the  lease.    So  far  as  regards  the  lessees  snd  «*»*f  ^ 
the  averment  is,  that  they  were  willing  and  desiron 
of  entering,  but  were  kept  out,  &c.    As  ^^g*"*^  J° 
persons  having  title,  the  averment  merely  b  ^"''i .  j^{ 
remained  so,  and  their  possession  kept  ont  ana  i  • 
deredthe  lessees.     There  b  no  averment  that  i^^ 
desires  of  the  lessees  were  ever  manifested  "^y  •c 
word.      The  meaning  of  the  defence  is  simply  ^^ 
that  the  possession  and  ertjoyment  of  those  p« 
excluded  the  lessees,  &c    From  whichii  follow  wi» 
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It  aiust  be  t%ken  in*  the  Aboence  of  any  averment  to  ^ 
the  contraij  tbait  no  act  was  done  by  anybody  to  alter 
the  sitaation  Qf  things  from  the  time  of  making  the  < 
lease.  The  plaintiff's  counsel  will  see  that  by  this  I 
state  it  as  favonrably  as  possible  for  him,  bat  that 
the  defendant  is  not  estopped  from  stating  these  facts. 
There  were  two  qnestioDs  argned — 1.  Conld  the  les- 
sees have  pleaded  thb?  2.  Is  the  assignee  in  a  bet- 
ter position?  I  answer  the  first  in  the  affir- 
mative. I  did  not  go  with  that  portion  of  the  de- 
fendant's cbnnsel's  argnment  npon  estoppel  relative 
to  the  estate  passing  in  part.  This  again  is  patting 
It  most  favonrably  for  the  plaintiff.  The  rale  re- 
garding nil  habuU  in  tenementis  is  a  maxim  aboat 
which  a  certain  amount  of  reverence  has  gathered, 
and  rails  the  risk  of  being  applied  where  it  does  not 
apply,  and  sach  would  follow  here  if  it  prevented  this 
plea  from  being  pleaded.  I  refer  for  two  purposes  to 
Gravenor  v.  Woodhause  (1  Bing.  38).  The  question 
was  If  the  tenant  was  estopped  from  pleading  his 
plea.  Park,  J.  says,  "  Of  the  general  role  of  law 
that  a  tenant  shall  not  be  allowed  to  question  the 
title  of  bis  laadbrd,  where  he  has  originally  received 
poflsession  from  him,  and  has  paid  him  rent,  there  is 
no  donbt  since  the  case  of  Syliivan  v.  Stradling,  It 
always  furnishes  a  strong  prima  fade  case;  but  to 
the  generality  of  thb  role  there  are  exceptions,  for 
although  on  the  one  hand  the  general  rule  is  most 
wise  and  politic  in  not  allowing  a  tenant  lightly  to 
use  to  his  landlord's  detriment  that  title  the  posses- 
sion of  which  he  has  entrusted  to  him,  so  ou  the 
other  it  is  most  just  so  far  to  guard  the  tenant  that 
he  m9j  not  be  carelessly,  put  into  the  haaardoos  situ- 
ation of  paying  bis  rest  twice  over,  and  being  pn^j  to 
the  trouble  and  expense  of  an  action,  to  recover  that 
which  he  may  have  been  compelled .  to  pay.  The 
supposed  generality  of  the  rule  has  been  departed 
from  in  numy  cases."  He  goes  through  several  cases 
and  resumes — "  A  variety  of  cases  might  be  put  in 
which  a  tenant  would  be  excused  from  payment  of 
rent  to  a  person  not  really  entitled  to  it,  but  I  forbear 
to  trouble  the  Court  with  any  more.  The  question 
then  is,  whether  in  this  case  there  is  any  reason  fot 
an  exception  to  the  admitted  general  rale."  He  then 
goes  on  to  show  what  I  lay  no  stress  on,  because  I 
admit  the  grounds  would  not  be  good  groimds  in  this 
case.  But  I  ask,  aa  there  was  asked,  whether  there 
is  any  reason  for  an  exception  to  the  admitted  rule, 
or,  to  speak  more  correctly,  whether  this  is  within 
the  rale  at  all?  Vary  the  defence  by  putting  an 
averment  that  they  entered  under  the  lease,  and  after- 
wards  were  evicted,  and  you  have  a  plea  perfectly 
good.  The  maxim  in  question  means  nothing  in  the 
estate;  it  does  not  assert  anything  as  to  possession. 
Hie  moment  the  possession  is  withdrawn,  the  estop- 
pel Is  at  an  end,  and  the  defendant  may  assert,  not 
prospectively,  but  retrospectively,  that  the  lessor,  at 
the  time  of  nuiking  the  lease,  had  nothing  in  the  pre- 
mises. Is  there  anything  which  obliges  us  to  hold 
that  the  lessee  who  never  got  anything  has  his  mouth 
stopped?  Suppose  an  extreme  case.  Suppose  I  in- 
duced a  penoa  to  accept  of  premises  in  Dublin,  of 
which  he  was  totally  ignorant,  at  a  rent  of  £1,000. 
He  eomea  over,  and  finds  that  a  considerable  portion 
eoDstitoted  Her  Majesty's  palace  of  the  Viceregal 


Lodge.  This  is  the  trbe  and  reasonable  rale  to  be 
extracted.  N^  hdbuU  in  tenementia  simply  is  a  bad 
plea,  but  coupled  with  a  negation  of  possession  is  k 
good  plea.  During  the  argument  in  DomvilU  v. 
Ward  many  passages  and  cases  were  cited  (especially 
in  the  reply,)  on  the  binding  nature  of  estoppels,  the 
sanctity  of  statemeats  made  under  seal,  and  the  in- 
exorable silence  which  the  law  imposes.  The  defen* 
dants  admit  all  that,  but  asserts  that  in  all  these 
authorities  it  was  an  essential  term,  tacit  or  ox- 
pressed,  that  the  lessee  was  enjoying  or  could  have 
been  enjoying  the  lands  demised.  Mr.  O'Connor 
Morris  touched  the  root  of  the  matter  when  be  came 
to  feudal  tenures,  but  that  was  putting  the  tenant 
into  possession,  which  constituted  tenure.  What 
would  a  feudal  lawyer  have  thought  of  tenure  when 
there  was  no  land  at  all?  For  if  the  deed  alone  con- 
stituted estoppel  the  only  thing  the  Coort  would  ever 
refer  to  would  be  the  execution  of  the  deed.  So  far 
from  this,  I  go  to  show  from  cases  taken  almost  at 
random  that  whether  there  be  an  indenture  or  not, 
the  tenant  will  not  be  allowed  to  question  the  title  df 
the  lesso'r  under  which  he  enjoys  and  is  in  possession. 
— Littleton,  s.  58;  Coke's  Commentary — **It  is  a 
good  plea  for  the  lessee  to  say  that  the  lessor  had 
nothing  iu  the  tenements  at  the  time  of  the  lease,  ex- 
cept the  lease  be  made  by  deed  indented,  in  which 
case  such  plea  lieth  not  for  the  lessee  to  plead." 
And  Lord  Coke  says,  ''  If  by  deed  indented,  then  are 
both  parties  concluded,  but  if  It  be  by  deed  poll,  the 
lessee  is  not  estopped  to  say  that  the  lessor  had  no- 
thing at  the  time  of  the  lease  made."  That  is  the 
same  as  in  Sheppard,  referred  to  by  O'Hagan,  J.,  and 
in  the  authorities  referred  to  by  the  Solidtor-GeneraL 
But  to  see  to  what  Littleton  and  Coke  were  applying 
this,  I  will  read  the  whole  section — **  Tenant  for 
term  of  years  is  where  a  man  letteth  lands  or  tene- 
ments to  another  for  term  of  certain  years  after  the 
number  of  years  that  is  awarded  between  the  lesser 
and  the  lessee;  and  when  the  lessee entereth*  by  force 
of  the  lease,  then  is  he  tenant  for  term  of  years^" 
That  is  the  state  of  things  to  which  these  passages 
apply.  Parker  v.  Manning  (7  T.  R,  539)  was  a 
case  of  a  lease  by  indenture  under  seal.  It  was  an 
action  of  covenant.  Ashurst,  J.,  says,  *'The  general 
rule  is,  that  a  tenant  cannot  be  permitted  to  contro- 
vert the  title  of  his  landlord,  and  it  is  founded  on 
good  sense ;  (is  it  because  it  is  a  lease  under  seal  which 
estops  him,  hand  and  foot,  possession  or  no  possession? 
not  at  all,)  for  so  long  as  the  lessee  continues  to  enjoy 
the  land  demised,  it  would  be  unjust  that  he  should  be 
permitted  to  deny  the  title  under  which  he  holds  the 
possession."  I  have  mentioned  the  similar  terms  In 
which  Park,  J.  lays  down  the  rule  in  Chavenor  v. 
WoodJwuse-^*^  Of  the  general  rule  of  law  that  a  te- 
nant shall  not  be  allowei^"  &C  In  Hayn4  v.  MaUhy 
(3  T.  R.  441)  Lord  Eenyon  says,  «*The  tenant  Is 
not  at  all  events  estopped  to  deny  the  landlord's  title. 
The  estoppel  only  exists  during  the  continuance  of 
his  occupation."  Ashurst,  J.  says,  ''As  long  as 
the  Utter  enjoys  the  estate,  he  shall  not  be  permitted 
to  deny  his  landlord's  title,  for  he  has  a  meritorious 
consideration."  Buller,  J.,  says,  *'  As  long  as  the 
tenant  holds  under  the  lease,  he  is  estopped  from  de- 
nymg  bis  landlord's  title."     And  in  CM>erUon  v. 
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Jrving  (4  H.  &  N.  742),  Martin,  B.,  formally  lays 
dovo  the  propositioDS  at  p.  758,   *'  So  long  as  the 
lessee  continnes  in  possession  under  the  lease,  the  law 
will  not  permit  him  to  set  op  any  defence  founded 
upon  the  fact  that  the  lessor  nil  habuit  in  tenemeniisJ*^ 
This  state  of  law  in  reality  tends  to  m^ntain  right 
and  justice,  and  the  enforcemeot  of  the  contracts 
which  men  enter  into  with  each  other  (one  of  the 
great  objects  of  all  law),  for  so  long  as  a  lessee  en- 
joys everything  which  his  lease  purports  to  grant, 
how  does  it  concern  him  what  the  title  of  the  lessor, 
or  the  heir  or  assignee  of  his  lessor  really  is.      All 
that  is  reqaired  of  him  is,  that  having  received  the 
fall  consideration  for  the  contract  he  has  entered  into, 
he  shonld  on  his  part  perform  it.''      In  a  still  more 
modem  case,  Duke  v.  AMy  (7  H.  &  N.  600),  which 
was  also  a  case  of  indenture,  the  same  learned  judge 
says  (and  I  request  particular  attention  to  this) — 
"  The  doctrine  of  estoppel  between  landlord  and  te- 
nant is  of  a  different  kind  from  estoppel  properly  so 
called;  its  object  is  to  create  a  sort  of  specific  per- 
formance."    What  he  means  is  tbb,  where  the  pos- 
session is  involved,  where  the  lessee  has  got  the  pos- 
session, there  by  means  of  that,  and  by  moans  of  the 
execution  of  the  lease,  the  two  things  conjoined  con- 
stitute a  specific  performance.      In  the  same  case 
Baron  Wilde  says.  ''  Those  facts  taken  together  con- 
stitute an  estoppel,"  &c     He  actually  undertakes  to 
define  what  constitutes  the  estoppel.     One  of  the  cir- 
cumstances is  the  indenture  under  seal,  and  he  treats 
it  as  80  irrelevant  as  not  to  mention  it,  but  says  it  is  the 
taking  of  possession  from  the  landlord. — By  this  simple 
test  let  us  test  the  proposition  pressed  on  us  by  the  So- 
licitor-General in  Dommlh  v.  Ward,     He  said  that  a 
man  takes  a  lease  of  his  ovrn  estate;  he  is  estopped:  of 
course  he  is,  he  goes  into  possession.     It  is  the  same 
as  if  he  had  conveyed  it,  and  it  was  leased  to  him. 
Then  he  mentioned  the  bond  which  had  a  condition  to 
pay  rent  The  defendant  pleaded  that  the  rent  reserved 
was  not  the  amount  in  the  bond,  and  it  was  held  he 
was  estopped.     But  there  the  possession  was  involved 
too.     It  was  upon  the  common  principle  applicable  to 
bonds.     The  Solicitor-Grencral  says  it  will  be  in  the 
power  of  every  lessee,  by  designedly  abstaining  from 
taking  possession,  to  put  the  landlord  on  proof  of  his 
title.    The  answer  is,  it  is  a  necessary  part  of  the 
defendant's  plea  in  a  case  of  this  kind  to  assert  the 
lessor  had  not  possession,  and  the  lessee  could  not  get 
possession.    If  he  likes,  the  lessor  can  take  issue  on 
the  bare  fact  of  taking  possession.    This  shows  how 
easy  it  is  to  make  strong  arguments  which  have  no 
real  influence,  because  they  tacitly  assume  the  ques- 
tion at  issue.     The  authorities  are  abundantly  satis- 
factory to  show  that  in  this  estoppel  possession  of  the 
thing  demised  is  essential.     If  the  lessor  be  a  stran- 
ger, then  the  demise  is  a  scrawl,  and  the  law  is  not 
80  unjust  as  to  treat  the  rent  as  a  reality  when  the  de- 
mise is  a  fiction.     Is  the  estoppel  by  the  possession 
alone?   No;  but  by  the  possession  and  the  indenture. 
The  section  of  Littleton  I  have  referred  to  says,  ''It 
Is  a  good  plea  for  the  lessee  to  say,"  &c. ;  and  in 
Coke's  Commentary  he  says,  *'  The  reason  of  this  is, 
for  that  in  every  contract  there  must  be  quid  pro 
quo,  for  contractus  est  quasi  actus  contra  actum,  and 
therefore  if  tho  lessor  hath  nothing  in  the  land  the 


leasee  hath  not  quid  pro  quo^^  Ac.    **  If  the  lesse  be 
made  by  deed  indented  then  are  both  parties  con- 
cluded."    In  SyUican  v.  StradUng  (2  Wilson.  208), 
the  question  arooO  whether  or  not  the  statute  giving 
the  general  avowry  to  the  landlord  took  away  the 
right  which  the  tenant  previously  had  to  plead  nil  ha- 
butt  where  the  lease  was  by  deed  poll  or  by  parol. 
They  were  all  agreed  as  to  what  the  rule  of  law  wss. 
The  Chief  Justice  saya,  **  If  the  landlord  has  do  title  to 
demise,  the  tenant  hath  not  quid  pro  quo,  and  mast 
pay  the  rent  to  the  trne  owner  of  the  land.    If  the 
lease  be  by  indenture  the  lessee  is  concladed,  and 
his  mouth  is  stopped  to  say  the  lessor  nil  habuit,^ 
&c     These  authorities  show  that  to  estoppel  pro- 
perly so  called  the  indenture  was  necessary,  as  the 
previous  cases  show  that  to  the  estoppel  properly  so 
called  the  parsing  of  the  possession  was  necessary. 
When  the  estote  is  acquired,  the  poasessioD  becomes 
at  once  available  for  the  purpose  of  the  lease,  and  I  can 
understand  how  it  could  be  held  that  estoppel  springs 
up  and  attaches  to  the  new  acquisition;  bat  that  does 
not  show  that  before  the  possession  is  acquired,  or  if 
never  acquired,  estoppel  attaches.    I  am  not  however 
at  all  sore  that  if  a  man  by  instrument  assomes  to 
demise  the  land  of  another  in  which  he  has  nothing, 
that   anything  which    happened    afierwanls  woald 
give  life  to  that  which  was  void  in  its  inceptioo. 
I  am  of  opinion  that  it  would  be  void  if  the  les- 
see were  the  defendant,  but  it  is  a  fortiori  that  he 
is  an  assignee.     Estoppel  binds  privies  as  well  as 
parties.     It  runs  with  the  land,  but  how  can  it  ran 
with  the  land  if  there  be  no  land  to  ran  with?    Yoa 
are  estopped  because  you  are  assignee,  and  yoa 
are  assignee  because  you  are  estopped.    I  do  not  rely 
on  M'Loughlin  v.  Craig.     It  did  not  occur  to  any- 
body to  assume  that  there   was  estoppel.     As  to 
Neale  v.  Mackenzie  it  belonga  to  the  second  branch 
of  the  case.     Unless  the  case  can  be  sustained  on  the 
ground  that  there  never  was  any  estoppel  for  a  mo- 
ment, I  am  of  opinion  that  tbe  plea  cannot  be  sos- 
tained.     My  understanding  is  baffled  when  I  endea- 
vour to  grasp  the  proposition  that  the  facts  make 
eviction  by  title  paramount.      Eviction  means  the 
taking  away  the  possession  from  one  who  has  it.  Title 
paramount  means  one  title  which  is  better  than  ano- 
ther title.     The  party  who  has  possession  hasprtma 
facie  title,  but  the  other  who  has  the  rightful  title  has 
title  paramount.  I  have  a  right  to  put  thecaseofamere 
impostor  who  deals  with  land  to  which  ho  is  an  abso- 
lute stranger.     Suppose  an  indenture  under  seal  of 
Buckingham  Palace.     Would  It  occur  to  anybody  to 
say  the  lessee  was  evicted  by  title  paramoant— the 
Queen's  title,   paramonbt   to   my    title?     Nothing 
which  happened  after  could  make  any  change:  no- 
thing which  the  party  who  has  the  title  could  do 
could  make  the  lessee's  position  worse  than  it  is,  no- 
thing which   the  lessee  could  do   would   make  it 
better.     What  is  eviction  by  title  paramount  properij 
so  called?     The  moment  the  right  owner  takes  away 
the  right  possession,  it  is  not  that  now  the  lessor  htf 
no  title,  or  henceforward  will  have  no  title,  not  that, 
as  Baron  Martin  says,  "  specific  performance,    not 
that  that  has  ceased,  but  the  moment  tbe  possession 
is  taken  away,  the  tenant  can  plead  that  from  the 
very  commencement  the  lessor  had  no  title  w  the 
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premises.     We  are  ill  agreed  on  this,  that  at  the  mo- 
ment of  pleading  this  defence  there  was  no  title  in 
the  lesson  and  the  lessee  is  not  estopped  from  plead- 
ing ml  habmt,     I  asked  the  coansel  here,  '^  Can  there 
be  an  OTiction  from  that  of  which  the  party  never  was 
in  possession?''     It  is  said  there  are  these  arerments 
of  hindrance  and  disturbances.  Suppose  issoes  in  fact 
on  this  plea  in  the  Irish  Society  v.  Tyrrell  would  anj 
judge  tell  the  jury  there  is  not  enough  to  prove  hin- 
drance, the  tenant  must  show  he  did  an  illegal  act  by 
attempting  to  get  possesuon?    This  is  not  a  plea  of 
eviction  by  title  paramount,  if  there  were  even  any  value 
in  these  averments.     The  case  of  Hunt  v.  Copty  cited 
by  Mr.  O'Connor  Morris  from  Gowper  is  an  authority 
ibr  that.      Aston,  J.,  says,  *'  All  the  cases  in  the 
books  suppose  the  lessee  to  be  put  out  of  possession; 
therefore  merely  saying  that  he  was  deprived  of 
the  enjoyment  of  the  premises  is  not  suflSdent,  but  he 
must  plesd  that  *he  was  evicted."     And  Lord  Mans- 
field says,    '^The  defendant  certainly  should   have 
pleaded  eviction,  and  then  the  fiu^ts  that  are  now 
stated  might  have  been  sufficient  for  the  jury  to  have 
found  a  verdict  in  his  favour."     In  short,  this  idea  of 
eviction  by  title  paramount  is  shut  out.     I.  It  is  not 
pleaded.     2.  The  facts  would  not  prove  it.     3.  From 
the  essence  and  nature  of  things  it  is  simply  impossi- 
ble that  there  could  be  an  eviction  by  tide  paramount 
He  never  had  the  slightest  particle  of  estate  in  him. 
The  question  is  one  of  estoppel  or  no  estoppel.    If 
there  be  an  estoppel,  cadU  qwBstio — the  defendant  is 
lemedileas;  if  there  be  not,  it  is  vain  to  say  anything 
could  happen  to  eflfeet  it  in  the  interval  between  exe- 
cutioa  and  the  pleading.   That  question  is  common  to 
the  two  cafes.  Disregarding  the  replication  and  toming 
to  the  plaint  and  defence,  there  are  three  questions  to 
be  considered:  1.  The  effbct  of  the  recitals  in  theAct  of 
Parliament.     2.  If  the  whole  rent  be  not  enforceable, 
is  any  part — is  it  a  case  for  suspension  or  apportion- 
ment?   3.  If  the  true  case  be  apportionment,  what  Is 
the  efieet  of  that  as  applied  to  this  summons  and 
plaint?     Is  it  that  the  plea  is  bad  in  toio,  or,  as  the 
defendant  says,  is  the  plaint  bad?      As  to  the  first 
question,  argument  has  not  satisfied  me  that  there 
is  anything  so  special  in  this  case  which  can  take  it 
out  of  the  rule?     The  second  question  is  the  most 
important.     In  dealing  with  this,  I  shall  confine  my- 
self to  the  consideration  whether  this  is  within  Neale 
y.  Mackmeie.    If  it  be,  I  hold  myself  bound  to  sub- 
mit to  it.     It  has  never  been  overruled,  nor  so  far  as 
I  know,  queetioned,  and  I  agree  with  the  counsel  that 
the  difference  should  not  be  one  of  words  only.  What 
is  the  principle  of  NeaU  v.  Mackentief    It  was  an 
action  of  trespass.    The  defendant  defended  himself 
on  the  ground  that  the  plaintiff  held  certain  lands  as 
his  tenant,  and  that  the  taking  was  a  distress.     The 
phuntiff  replied  that  Charlton  was  tenant  of  eight 
acres.    The  extent  of  Charlton's  term  b  not  stated, 
but  that  his  possession  contmued  down  the  whole  pe- 
riod: that  the  tenant  never  obtained  possession.     To 
that  there  was  a  rejoinder  that  the  pUinttff  had  notice 
that  Chariton  was  in  possession  of  the  eight  acres. 
The  case  was  that  the  defendant  had  made  a  demise, 
havmg  the  reversion  in  hun  of  the  eight  acres  and 
poflsessbn  of  the  whole  of  the  remainder.  There  was  an 
appeal  to  the  Court  of  Exchequer  Chamber,  and  the 


view  taken  was  this:  they  dissented  from  the  conclu- 
sion that  the  lease  could  take  effect  by  passing  an 
intereue  termini^  and  came  to  the  conclusion  that  the 
lease  was  void  as  to  the  eight  acres.  Lord  Denmaa 
says,  *'  But  it  has  been  supposed  that  notwithstand- 
ing the  demise  to  Adam  Charlton,  by  which  the  de- 
fendant had  parted  with  his  right  of  possession  in  the 
eight  acres,  the  plaintiff,  by  his  subsequent  lease,  took 
an  intereaae  termint  in  these  eight  acres  for  the  period  of 
his  own  lease,  via.  one  year,  so  as  to  give  him  a  right  to 
a  term  for  all  that  period,  and  to  the  possession  on  the 
determination  of  the  prior  lease,"  <&c  '<  It  appears  to  us, 
however,  upon  authority  which  we  do  not  feel  our- 
selves at  liberty  to  dispute,  that  the  demise  to  the 
plaintiff  of  the  eight  acres  in  question  was  wholly 
void."  Lord  Denman  then  goes  through  the  autho- 
rities that  show  that  the  lease  could  not  take  effect  aa 
an  inUrease  termini^  and  adds,  '*  We  are  nbt  aware 
of  any  case  where  an  entire  rent  reserved  has  been 
hel^  to  be  apportionable,  in  which  the  tenant  has  not 
been  at  some  period  subject  to  the  entire  rent  by  vir- 
tue of  the  demise.  Here  the  right  of  apportionment 
is  not  founded  upon  any  eviction  or  other  matter  oc- 
curring subsequently  to  the  demise,  but  upon  an  ori- 
ginal defect  in  the  demise  itself,  by  which  the  entire 
rent  was  reserved."  The  defence  here  is  the  veiy 
defence  in  Neale  v.  Mackenzie — advisedly  a  defence  of 
an  original  nullity.  That  is  the  very  thing  Lord  Den- 
man says  it  was;  that  the  party  never  having  been 
under  the  whole  rent  he  never  was  under  any  portion 
of  the  rent  The  principle  to  be  extracted  is  this, 
that  where  a  lease  at  one  entire  rent  is  in  its  incep- 
tion void  as  to  a  portion  of  the  premises  that  is  not  a 
case  for  apportionment,  bat  suspension.  With  the 
facts  now  before  us,  no  answer  to  that  can  be  ration- 
ally given  but  one.  The  difference  between  this  case 
and  NeaU  v.  Mackenzie  is,  that  the  facts  common  to 
both  are  arrived  at  by  a  different  process.  It  was 
necessary  there  to  say  the  lease  was  by  parol;  it 
was  necessary  to  show  an  interesse  termini  did  not 
pass,  but  in  the  present  case  we  are  oarried  high  and 
clear  of  this.  This  is  a  plainer  case.  One  ground 
only  was  established  of  a  difference  between  the  two 
cases,  that  of  estoppel.  It  Is  going  back  on  the  re- 
plication. If  it  be  bad,  if  there  be  no  estoppel,  the 
true  facts  are  before  the  Court,  and  it  can  and  must 
allow  them  their  natural  operation,  and  that  cannot 
be  other  than  to  make  of  this  lease  a  mere  nullity  as 
to  part.  One  of  the  counsel  being  asked  if  he  could 
distinguish  the  case  from  Neale  v.  Madsenzie  if  the 
replication  was  bad,  said,  what  it  became  him  to  say, 
that  he  could  not.  That  answer  was  as  sound  as  it 
was  candid.  Lord  Denman  says  at  p.  763,  ^  In  the 
case  before  the  Court,  which  is  not  the  case  of  a  de- 
mise by  indenture,  the  rent  is  reserved  in  respect  of 
all  the  land  professed  to  be  demised,  &c^  and  as  the 
pUintiff  as  to  a  portion  of  the  land  comprised  in  the 
demise  has  taken  no  interest,  and  had  no  enjoyment, 
and  is  not  bound  by  any  estoppel,"  &c  What  is  the 
meaning  of  that?  Like  to  what  Lord  Denman  says  be- 
fore referring  to  a  case  which  stated  *'  if  a  man  lets 
lands,  parcel  of  which  he  is  seised  of  by  disseisin,  then 
the  rent  is  issuing  out  of  all  the  land,  and  by  the  en* 
try  of  the  disseisee  the  rent  shall  be  apportioned,  be- 
cause the  lease  of  this  was  not  void,  but  voidable  "^ 
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<*  la  (he  ease  before  the  Oonrft,  which  is  not  the  case 
of  a  demise  bj  indenture,  the  rent  is  resenred  in  re- 
apect  of  all  the  land,  ^.,  and  as  the  plaintiff  as  to  a 
portion  of  the  land  has  taken  no  interest  and  had  no 
•Djoyment,  and  is  not  bonnd  by  any  estoppel ''  (for 
the  reason  jnst  mentioned,  because  he  had  no  enjoy- 
ment) we  are  of  opinion  that  the  distress  b  not  jus- 
tifiable,'' &e.  That  most  refer  to  the  principle  he  iud  ■ 
down  that  where  there  is  an  original  nallity  there  the  { 
rent  reserved  never  arose  at  all  It  is  not  a  case  of . 
part  eviction,  bat  of  original  &ilare.  There  was  a 
species  of  argameat  ia  this  case  employed  at  both 
sides.  The  plaiatiff  said  the  slobs  would  be  held  for  j 
the  remaiader  of  thre6  huadred  years  without  reat,  if 
judgmeot  were  givea  for  the  defeadant  The  defen- 
daot  said  oa  the  other  baud  that  if  judgment  were 
given  for  the  plaintiff  he  would  have  to  pay  for  what 
he  did  not  get.  It  would  be  too  much  perhaps  to  ask 
the  counsel  to  abstaia  from  argumeats  of  this  kiud. 
They  have  to  speak  to  their  clieuts  as  well  as  to  the 
Court,  bat  it  is  nncomplimeatary  to  the  Court.  If 
law  is  to  make  aay  preteusiou  to  the  character  of  a 
science,  or  of  a  uniform  rule,  it  is  fit  that  such  topics 
should  not  be  mentioned.  For  if  made,  the  notion 
may  be  encouraged  that  judges  might  be  caught  by 
(opics'which  are  more  fit  for  a  jury  box.  Therefore 
I  think  the  defendant  entitled  to  judgment  on  the 
whole.  But  on  the  third  question  I  will  state  my 
yiews.  Assume  that  I  am  wrong  on  the  second  qnes- 
tioo,  and  that  the  rent  is  not  to  be  suspeaded,  but 
apportioaed.  Would  the  ejectmeut  be  sustainable? 
I  think  not.  The  facts  show  only  a  right  to  an  un- 
ascertained portion.  This  ejectment  in  that  state 
would  not  have  been  maintainable  before  the  recent 
Landlord  and  Tenant  Act.  The  plaintiff  admits  that, 
but  relies  on  that  Act.  [His  Lordship  read  the  sect.] 
I  am  disposed  to  think  it  the  better  mode  of  administer- 
ing that  enactment  to  make  it  include  what  the  party 
is  entitled  to,  and  that  what  is  held  the  residue  should 
not  include  what  he  is  not  entitled  to.  The  facts  in 
the  plea  applied  to  this  plaint  show  fiital  error  in  the 
description  of  the  tenancy.  Stevenson  v.  Lambard 
(2  East.  575)  is  entirely  different.  The  lease  was 
described  quite  correctly.  There  was  not  any  misde- 
scription. Here  the  plaint  describes  not  the  lease, 
but  the  tenancy,  when  no  such  tenancy  existed.  1. 
The  replication  is  bad.  2.  The  rent  is  suspended. 
3.  £veu  if  it  be  not,  the  ejectment  is  not  maiataio- 
able, 

Keooh,  J. — I  thiak  the  judgment  should  be  for  the 
plaintiff,  and  to  direct  an  inquiry  for  apportionment 
by  a  jury.  For  purposes  of  convenience  a  member  of 
the  Court  delivered  his  judgment  now,  but  it  would 
bave  been  equally  applicable  to  DomvilU  v.  Ward. 
This  case,  I  think,  is  governed  by  that;  and  the 
question  here  is  as  to  the  sections  of  the  Landlord 
and  Tenant  Act.  It  only  remains  to  refer  to  the 
Common  Law  Procedure  Act,  s.  81.  [His  Lordship 
read  the  section.]  Judgment  ought  to  be  given  ac- 
cording to  the  very  right  of  the  case ;  and  that  would 
be  to  direct  a  jury  to  ascertain  the  amount,  so  as  the 
plaintiff  will  not  get  a  rent  for  what  he  never  gave, 
and  the  defendant,  who  has  got  a  considerable  portion 
will  not  be  allowed  to  retain  it  for  ever  for  nothing, 
because  the  plaintiff  purported  to  give  something  else. 


CeniRiAV,  J— I  have  been  mtstakea.  Ididnot 
eoncnr  in  the  decision  in  DamwUU  v.  Ward  on  thB 
ground  that  there  was  an  evictkm  by  title  panmoant. 

KnooH«  J. — I  did  not  mean  the  judgment  of  mj 
brother  ChrisdaD,  bnt  that  of  the  Court 

MoHAHAN,  C.  J.— I  do  not  undertake  to  OTernile 
aay  well  considered  or  well  decided  ease.  Itisneceasaiy 
juat  to  refer  to  the  facts  of  the  present  esse.  A  lease 
was  made  reserving  a  rent  of  £800  a  year.  It  is  coa- 
ceded  the  party  haa  had  possession  of  portioa  of  the 
premises  so  demised.  It  is  averred  as  to  anotherportioa 
that  he  has  never  got  poeseesion,  that  he  has  beeo  wil- 
ling and  ready  to  take  possession,  bnt  has  been  anableto^ 
do  so  by  reason  of  a  third  party.  In  the  case  of  & 
lease  by  indentnre  execnted  by  lessor  and  lessee,  what 
is  its  legal  effect  at  the  time  of  execntion?  Witboot 
going  into  what  has  been  considered  hiw  from  the 
time  of  the  Year  Books,  it  has  been  held  that  as  to 
pairt  it  operates  by  way  of  interest,  as  to  part  it  ope- 
rates by  way  of  estoppel,  that  the  moment  the  lessor 
acquires  an  interest  in  the  premises  it  is  transformed 
from  an  estate  in  estoppel  into  an  estate  in  interest. 
In  CuthberUon  v.  Irving  (4  H.  &  N.  752),  a  part; 
not  having  any  legal  estate  made  a  demise.  The 
lease  did  not  disclose  any  infirmity.  It  was  one  ia 
the  ordinary  form.  By  deed  showing  he  had  mere'j 
an  equitable  title,  he  conveyed  his  reversion  to  a 
third  party.  The  argument  was  that  the  plaintiff,  not 
having  in  fact  a  reversion,  could  not  maintain  aa 
action.  The  judgment  was  that  there  being  a  rever- 
sion created  by  estoppel,  the  deed  would  be  eqaall/ 
good  to  convey  the  imaginary  reversion,  and  it  was 
laid  down  that  it  is  only  carrying  out  the  doctrine 
which  nobody  questioned,  that  the  assignee  of  a  lease 
which  is  by  estoppel  will  be  equally  bonnd  with  the  les- 
see himself.  The  first  question  is,  is  the  defendant  lia- 
ble in  this  case  to  the  rent  of  the  entire?  That »  the 
contention  here  by  the  plaintiflT.  The  tenant  sajs  he  is 
not  liable  to  pay  any  rent  at  all.  Which  is  right? 
I  have  no  doubt  neither  is  right,  because  I  am  of 
opinion  that  the  fact  of  the  inability  to  get  posses- 
sion, the  fact  of  being  kept  out  of  possession  is— not 
eviction,  because  there  must  be  a  possession  for  that» 
but  the  keeping  out  of  possession,  I  think,  was  eqai* 
valent  to  it,  and  must  be  attended  with  the  same  re- 
sults. I  do  not  think  it  was  ever  decided  that  if  a 
lessor  includes  in  his  lease  half  an  acre  to  which  be 
is  not  entitled,  and  the  tenant  enjoys  ninetj-nine 
hundredths  of  what  he  purported  to  demise,  that  be 
is  to  hold  the  remainder  for  the  whole  term  withoat 
paying  rent  In  Tondinsan  v.  Day  (S  Moore,  558), 
an  action  was  brought.  The  plaintiff  had  demised  to  the 
defendant  a  farm,  also  glebe  land.  It  tamed  oat 
that  the  tenant  never  got  the  glebe  land;  that  the 
party  had  no  right  or  title  to  demise  to  him  the  right 
to  shoot.  The  Court  held  that  it  was  eqtiiTalent  to 
eviction  of  portion,  and  it  never  occurred  to  anybody 
to  say  that  therefore  he  was  never  to  psy  any  rent. 
In  Stokes  v.  Cooper  (3  Campbell,  514,  note),  it  » 
clearly  laid  down  that  in  case  a  tenant  gets  a  parol 
demise  of  that  to  some  of  which  he  is  entitled,  uid 
to  some  more  of  which  he  is  not  entitled,  he  is  liable 
for  the  part  he  so  enjoys.  In  Neale  v.  Uads'^ 
there  is  a  reference  to  Gardner  v.  WUliamson,  which 
was  a  parol  demise  of  tithes  and  a  homestead.     The 
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ptrtj  difltriined  for  the  rent    It  was  held  that  he  ' 
€Oold  not  reoorer.      As  the  lease  did  not  codtoj  the 
whole  thing  demisedf  the  whole  rent  never  for  a  mo- 
Bent  once  had  a  legal  existence.     The  Court  decided 
that  joa  cannot  Strain  for  an  nnasoertained  rent* 
and  because  there  was  nothing  to  show  what  rent  was 
reserred  for  the  homestead,  the  Gonrt  decided,  not 
that  there  was  no  other  remedy  to  recover  the  rent, 
but  that  the  partj  could  not  distrain.    What  b  the 
^ecimon  in  Nude  ▼.  Maekentief     The  facts  are 
these:  There  was  a  parol  demise.     It  appeared  the 
paitj  was  unable  to  get  possession  of  eight  acres,  and 
he  pleaded  that  he  was  unable  to  get  possession  of  a  | 
pait,  Charlton  having  been  in  possession  by  reason  of 
a  prior  demise.  The  Court  of  Exchequer  held  that  the 
action  was  maintainable  for  an  apportioned  rent. 
Thej  never  held  it  was  eviction  by  title  paramount, 
but   that  it  was  equivalent  to  one;  therefore  there  | 
shook!  be  an  apportionment     What  were  the  grounds  ! 
of  Lord  Denman's  decision?     He  distinguishes  Cfar-  : 
(finer  ▼.  WUHcamon  and  TomUnsoti  v.  Day^  on  the ' 
gronnd  that  yon  cannot  distrain  for  an  uDascertained  ' 
amount,  save  where  the  rent  is  an  apportioned  rent, ' 
In  whicfa  you  might  go  for  a  larger  rent  than  yon  are 
entitled  to,  and  the  jury,  under  the  dh-ection  of  the  , 
Court,  will  find  the  portion  yon  are  entitled  to.   Lord  ' 
Denman  goes  on  to  show  that  in  point  of  fact  in  the  pre- 1 
sent  case  the  lease  was  void.      The  lease  was  a  lease 
by  parol,  and  could  not  create  an  estoppel,  but  he 
says,  **  If  the  second  lease  be  by  find  or  deed  indented 
then  it  may  work  by  way  of  estoppel*'      The  true 
reading  of  ITeaU  v.  MaAenzU  is  that  from  the  facts 
there  havmg  been  no  estoppel,  not  that  no  rent  wa^s 
payable,  but  that  the  whde  rent  never  was  payable, 
and  therefore  there  was  nothing  to  create  an  appor^ 
tMmment  out  of«    If  the  whole  rent  was  at  any  time 
payable,  and  if  the  hKXa  are  equivalent  to  evic- 
tion   by  title  paramount,  the  qnestfon  is,  what  ef- 
fect hM  that  on  the  rent  reserved,  and  payable  out  of 
the  origmai  rent  reserved.    Doe  v.  MeyUr  (2  Manle 
and  Selwyn,  276);  Stevenson  r.  Laniard  (2  East. 
575),  establish  that  if  there  be  eviction  by  title  para- 
inonne  of  a  portion  there  shall  be  apportionment,  and 
<HiIy  the  apportioned  rent  shall  be  recoverable.    In 
SUveneon  v.  Lombard  the  plea  was  pleaded  in  bar  to 
the  entire.      The  case  was  argued.     The  Court  de^ 
dded  the  plea  would  have  been  good  to  a  moiety  of 
the  rent,  but  was  no  defence  to  the  entire,  and  gave 
liberrf  to  the  defendant  to  amend.     Without  gofaig 
into  a  number  of  cases,  I  take  the  passage  in  Coke 
liltleton — **  The  mere  execution  of  a  deed  daelfcre- 
aUs  etlioppd.^    The  only  other  question  is  if  eject- 
ment can  be  maintained,  though  there  be  an  eviction 
out  of  part*    Though  thb  is  not  such  a  plea  of  actual 
evkdon,  it  comes  within  the  principle  of  eviction, 
and  vrithitt  the  principle  of  the  44th  section  of  the 
Landlord  and  Tenant  Act.    Then  the  action  having 
been  brought  for  recovery  of  the  entire,  and  the  plea 
bdng  in  bar  to  the  entire,  we  have  now,  by  means  of 
the  rq;>iication,  the  feet  that  the  deed  was  an  indenture, 
f!ie  fux  that  the  estoppel  was  created;  we  have  the 
fiMst  of  what  I  consider  equivalent  to  eviction  of  a  por^ 
tion  of  the  premises,  and  the  question  is  if  there  is  any- 
thing to  prevent  us  ftcm  g^ng  judgment  according  to 
tin  Toy  right  of  the  case.  The  Gommentaiy  of  Coke 


on  the  statute  Qaia  Empioree  lays  down  that  though 
the  landlord  dmms  a  larger  rent  than  he  is  entitled 
to,  yet  it  is  for  the  jury  to  determine  what  he  shall 
recover.      So  here,  though  the  party  claims  the  en- 
tire, and  the  defendant  pleads  to  the  entire,  it  comes 
within  the  section  which  Eeogh,  J.,  has   referred  to, 
and  notwithstanding  the  prayer  for  judgment,  the 
Court  will  give  judgment  on  the  very  right  of  the 
case.      But  that  is  dedded  in  Mercer  v.  0*12^%, 
which  followed  SUveneon  v.  Lombard.      That  case 
went  to  the  Court  of  Error.      The  argument  has  not 
been  reported,  but  the  judgment  I  have  taken,  and  it 
is  this:  The  action  was  brought  for  seven  quarters  of 
rent     The  Court  decided  that  only  three  were  reeo* 
verable,  and  only  a  proportion  of  these,  and  the  Court 
of  Error  say  that  the  judgment  of  the  Court  here- 
versed,  and  that  the  plaintiff  recover  an  apportioned 
part  of  the  rent  according  to  the  value  of  that  part  of 
the  premises  demised  by  the  said  lease,  and  that  as 
the  Court  is  not  informed  as  to  the  part,  let  a  jurf 
ascertain  the  same.     So  it  occurs  to  me  there  is  na 
difficulty  here  to  follow  that  precedent,  and  to  dedare 
that  the  plunttff  is  entitled  to  the  apportioned  rent, 
and  that  a  jnry  shall  ascertain  it  as  they  were  or- 
dered to  do  in  that  case  of  Mercer  v.  (yBei^y* 
Though  not  at  liberty  to  overrule  a  casei  because  it 
would  create  a  hardship,  still  it  b  a  gratification  to 
me  to  think  the  law  is  consistent  with  justice,  and 
that  the  party  on  the  one  hand  is  bound  to  pay  aft 
apportioned  rent  fer  what  he  has,  and  on  the  other 
hand  that  he  is  not  to  pay  more.  There  will  be  a  geno- 
ral  judgment  on  the  record  for  the  plaintiit 

Judgment  for  the  plaintiffe. 


EaitteTi  ^fitatesi  Court 

Reported  by  C  J.  ICanning,  Esq. 

[JonoE  Habobxave.] 

L.  A.  TomiiHAii^s  E»rAm.~December  IS,  1864. 

Jurisdiction — Specific  performance. 

The  Court  cannot  order  epecifie  performance,  where 
propoealajor  purchase  are  brought  forward^  "siiJ- 
jeei  to  the  approbation  of  the  Court:^  It  can  onlg 
do  so  where  a  petition  has  been  JUedfor  thepurpose 
of  procuring  ind^easibh  tiOe  to  lands^  premou^ 
eoid;  and  where  it  is  made  a  condkion  that  sudi 
a  petition  shall  be  presented,  or  where  bothpartiee 
consent. 

In  this  matter  an  absolute  order  for  sale  havmg  been 
made,  and  proposals  for  the  purchase  of  the  diffefent 
lots  having  been  brought  before  the  Court,  by  the 
owner,  questions  arose  upon  two  of  them,  that  of  a 
Mr.  Bojd  and  a  Mr.  Rogers,  which  had  been  ac- 
cepted by  the  owner,  **  subject  to  the  approbation  of 
the  Court.**  After  this  acceptance,  it  became  known 
that  a  mistake  had  been  made  in  the  rental,  in  refe- 
rence to  the  lands  which  Mr.  Boyd  and  Mr.  Sogers 
had  agreed  to  buy,  the  yearly  ralue  of  the  lands 
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which  the  owner  had  agreed  to  sell«  "sabject  to  the 
approbation  of  the  Court,"  being  in  fact  more  than 
was  sapposed,  and  on  this  acconnt  the  owner  asked 
the  Conrt  to  relieve  him  from  his  bargain,  bj  refnsmg 
to  confirm  the  proposals. 

Flanagan^  Q.C,  and  M.  Kdly^  were  for  the  par- 
ties who  sent  the  proposals. 

PUkington,  Q.G.,  and  Tottenham  for  the  owner. 

JuDGB  Habobbave. — I  am  of  opinion  that  the 
Conrt  has  no  jarisdiction  to  enforce  specific  per- 
formance of  the  alleged  contracts  on  which  Messrs. 
Bojrd  and  Rogers  rely.  The  Conrt  can  onlj  order 
specific  performance,  where  a  petition  has  been  filed, 
for  the  purpose  of  procnring  indefeasible  title  to  land, 
previonslj  sold;  and  where  it  is  made  a  condition 
that  each  a  petition  shall  be  presented,  or  where  both 
parties  consent  to  snch  a  course.  The  following  is  a 
copy  of  the  minute  of  the  order  made  on  the  motion: 
*-.**  Whereas,  Mr.  Flanagan,  Q.C.,  counsel  for  Tho- 
mas Boyd,  moved  for  an  order  declaring  the  said 
Thomas  Boyd  the  purchaser  of  the  lands  of  Rosbercon, 
ordered  to  be  sold  iu  this  matter  (save  that  in  the 
occnpation  of  the  Rev.  J.  Rogers),  ^or  the  snm  of 
£1360;  or  if  the  Court  should  not  make  such  order, 
then  that  the  said  lands  might  be  excluded  from  the 
sale,  or  that  the  sale  might  be  postponed  till  the 
other  parts  of  the  estate  should  be  actually  sold ; 
whereupon,  and  on  reading  notice  of  motion,  dec, ;  and 
on  hearing  Mr.  Pilkington,  Q.C.,  for  the  owner,  the 
Court  doth  refuse  to  declare  Thomas  Boyd  the  pur- 
chaser of  the  said  lands,  but  doth  give  him  liberty,  if 
so  advised,  during  next  term,  to  file  a  cause  petition  in 
Chancery,  against  the  owner  and  petitioner,  to  enforce 
specific  performance  of  the  agreement  or  alleged 
agreement  for  sale,  or  in  the  alternative  to  bid  for  the 
lands  when  put  up  for  sale  in  this  Court;  and  if  de- 
clared the  purchaser,  to  take  snch  proceedings  against 
the  owner,  as  advised,  for  recoveiy  of  the  difiereoce 
in  excess  (if  any)  between  his  purchase  money  and 
the  snm  of  £1350.  T.  Boyd  to  have  the  costs  of 
this  motion,  in  case  of  his  adopting  either  alternatives; 
and  to  signify  to  the  solicitor  having  carriage,  which  of 
the  said  alternatives  he  intends  to  adopt. 

Owner's  costs  as  costs  in  the  matter. 


[Beforb  Judqe  Harqrbavb.] 

Estate  of  assignees  of  P.  Toner  (a  bankrupt) 
owner;  Tub  Bank  of  Ireland,  PETmoNERS. 

Feb.  14;  Mai/  25;  Mat/  31,  1865. 

O.  purchased  from  T.  a  lease^  and  obtained  a  con- 
veyance. The  lease  and  assignment  to  21,  which 
were  the  only  title  deeds^  were  in  the  hands  of  K, 
K,  was  sub- agent  of  the  petitioners  {the  Bank  of 
Ireland)^  and  supposed  the  deposit  oj  deeds  was  to 
secure  a  bjUance  due  to  the  bank  by  T,  K,  also 
had  a  private  dealing  of  his  own  with  T.,  and  lent 
him  £300  on  a  note^  in  which  V.  joined  as  secu- 
rity, T.,  having  thus  contracted  with  the  bank  to 
give  them  security  by  depositing  the  deeds,  and 


availing  himself  of  K.^s  peculiar  position,  also 
agreed  with  V.  to  caunter-securt  him  by  depositing 
the  deeds  with  K.  The  Court  held  that  the  deeds 
were  in  K.^s/iands  as  agent  of  the  petitioners,  and 
to  secure  a  debt  due  from  T.  to  them,  and  that  0^ 
knowing  where  the  Htle  deeds  were,  and  not  having 
enquired  ofK.  for  what  purpose  they  were  in  kit 
hands,  was  bound  by  notice  of  the  petitioner's  squi- 
table  mortgage, 

T,  afterwards  became"  bankrupt.  The  petiiionen 
filed  a  petition  for  sale  of  the  lease  treating  T.'s 
assignees  in  Bankruptcy  as  the  owners,  not,  how- 
ever, impeaching  the  sale  to  Oillan,  but  relying  on 
their  equitable  title  and  GiUanU  notice  of  it.  Pe- 
titioners proved  their  debt  in  the  Bankruptcy  Court 
as  upon  bills  of  exchange,  and  not  claiming  any 
equUahle  or  other  mortgage,  or  any  other  security. 
The  bankruptcy  terminated  in  an  arrangement  un- 
der the  iidth  section  of  the  Bankruptcy  Ad,  un- 
der which  the  creditors  were  to  receive  lOs.  in  tht 
pound  from  the  owner* s  future  profits  in  aspecifid 
manner. 

Held,  that  the  proof  €tnd  the  subsequent  arrangement 
taken  together,  were  conclusive  against  the  petitioners 
setting  up  the  mortgage,  or  any  security  of  a  sped- 
cific  nature. 

Darley,  Q.  C,  and  Heron,  Q.  C,  for  petitioner, 
moved  to  make  order  for  sale  absolute,  notwithstand- 
ing cause  shown  by  Gillan,  who  claimed  a  lease  of 
premises  in  Armagh,  which  had  become  vedtedin 
Toner  in  I860,  and  was  assigned  by  Toner  by  deed 
of  1 4th  April,  1863.  The  Bank  of  Ireland  were 
petitioners,  who  claimed  as  equitable  mortgagees  by 
deposit  on  Jan.  8,  1 863,  without  writing.  GUMi  deid 
was  duly  registered,  petitioners  alleged  the  deed  of 
April  to  be  fraudulent  and  void,  and  made  incoutem- 
plation  of  bankruptcy.  Toner,  in  his  scbedale,  stated 
the  deposit,  and  that  he  had  assigned  to  Gillan  ami 
one  Quin  to  secure  a  debt,  and  that  GiUan  only 
claimed  the  debt.  Gillan 's  a65davit  stated  there  was 
no  equitable  mortgage,  as  the  bank  always  took  care  I 
to  have  a  writing.  He  denied  notice,  bat  admitted 
be  knew  the  deeds  were  deposited  with  one  Kerna- 
ghan,  who  had  become  surety  for  him  in  a  note* 
Keroaghan  was  the  sub-agent  of  the  bank  at  Ar- 
magh. Consideration  for  the  deed  was  £100  doe  to 
John  Quin,  which  Gillan  paid,  and  £150  doe  b; 
Toner  to  Gillan  for  goods.  Petitioners  proved  in 
bankruptcy,  and  swore  there  was  no  security  to  the 
bank  for  the  debt  This  affidavit  was  made  by  John 
McVeigh.  McVeigh  made  an  affidavit  in  which  he 
said  that  Toner  told  him  he  had  disputes  with  one 
Savage,  and  asked  him  to  join  in  surety  to  Kemaghan 
for  £300,  and  offered  to  lodge  title  deeds  to  indemnify 
him.  He  agreed  to  do  so,  insisting  they  shonld  be 
lodged  with  Kernaghan  on  his  behalf.  He  signed 
joint  aud  several  promissory  notes  to  Kemaghaja. 
Kernaghan  then  got  the  deeds.  McVeigh  paid  the 
note,  aud  got  possession  of  it,  but  Kernaghan  refused 
to  hand  over  the  deeds  alleging  the  bank  lien.  George 
Johnson,  the  head  agent  of  the  bank,  in  his  *ffi<^*y'^ 
stated  Toner's  transactions  with  the  bank,  an^  *^''^'^'®* 
culties.  Johnson  pressed  for  security,  there  being  £450 
due.     Toner  agreed  with  Johnson  to  make  the  depo- 
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sit  as  security,  and  the  parties  meeting  !n  the  street, 
Toner  said,  "  I  have  left  toy  deeds  with  Kernaghan.'' 
KerDAghan  denied  th^  statement  as  to  the  deeds  being 
a' deposit  to  secure  the  debt  for  which  M'Veigh  was 
secnrity.  He  believed  they  were  a  deposit  for 
the  bank.  Toner  swore  that  he  intended  the  deposit 
as  secnrity  for  Kernaghan.  Proof  in  bankruptcy  took 
place  9th  May,  1863,  and  bank  proved  3 1st  July, 
1 863.  In  January,  1864,  an  arrangement  was  made 
by  a  majority  of  consenting  creditors  for  Toaer  to 
carry  on  his  bo/mess,  an(i  pa^  10s.  b  the  ponnd  oat 
of  fhtorc  profits.  Comiset  now  contended  there  was 
«  good  deposit,  and  that  the  proof  in  bankraptcy 
could  not  prevent  thehr  setting  op  the  ecjnitable  mort- 
age as  secarity,  and  referred  to  Sumter  v.  Cooper  {^ 
Bam.  &  'Ad.  226)  Hewitt  y.  Loosemore  (9  Hare, 
449);  Worihington  v.  Mangham  {\6  Sim.  547); 
JETeamv.  MiU  {13  Ves*  120);  Tyfe*  v.  Webb  (6 
Bear.  552);  Neeson  v.  dlarkeon  (2  Hare,  )73); 
Dryden  r.  Frost  (3  M.  &  0.  670);  Jones  v.  Smith 
(1  Hare,  55);  West  v.  Feid  (2  Hare);  BHghes 
drusU  (21  Beavan,  434);  Orugeon  v.  Getrard  (4, 
Tonng  &  CoUyer,  119),  as  to  proof  in  bankraptcy 
made  in  ignorance.- 

Keman,  Q.C.,  and  Fraser  contra. — ^The  deeds 
were  not  deposited  to  secure  th^  bank,  and  if  they 
were,  the  bank  has  waived  its  secnrity  by  the  proof  in 
bankruptcy,  and  Gillan  is  purchaser  for  vi^lae. 

Judge  Harorrave.  —  The  first  question  which 
aiises  in  this  case  is,  whether  the  petitioners  have  or 
ever  had  a  good  equitable  mortgage  to  secure  Toner's 
balance  by  deposit  of  the  deedi  with  Kernaghan ;  and 
although  I  cannot  say  that  it  is  quite  clear,  }0t  I 
think 'They  have  established  that  they  bad  a  good 
equitable  mortgage.  Mr.' Kernaghan  occupied  a  pe- 
^nUnr  position — on  the  one  hand  he  was  subageni'oir 
the  petitioners,  so  that  he  might  ensify  suppose  that 
any  deposit  made  with  him,  particularly  if  made  at 
the  bank,  was  a  deposit  in  pursuance  of  an  agreement 
with  the  hank  to  secnre  their  debt.  On  the  other 
hand  it  appears  that  he  had  also  a  private  dealing  of 
his  own  with  Toner,  and  that  he  had  lent  him  £300 
on  a  note  in  which  McVeigh  joined  as  secnrity;  and 
when  Toner  sent  the  deeds  to  Kernaghan,  he  might 
easily  give  Kernaghan,  or  the  agent  Johnson,  to  nn- 
derstand  or  let  him  suppose  that  they  were  deposited 
on  behalf  of  the  bank,  while  at  the  same  time  he 
might  say  to  M'Veigh,  ''I  have  deposited  the  deeds 
with  Kernaghan  to  indemnify  yon  from  iiabiiity  on 
the  note.'*  This  is,  in  fact  what  took  place.  Toner 
did  contract  with  the  bank  to  give  them  secarity  by 
depositing  these  deeds,  and  apparently  he  contracted 
abo  with  M'Veigh  to  counter-secnre  him  by  depositing 
the  deeds  with  Kernaghan.  He  availed  himself  of 
the  pecnliar  position  occapied  by  Kernaghan  to  com- 
mit this  fraod ;  bat  it  doea  not  lie  in  his  mouth  to 
deny  the  title  of  the  bank,  or  perhaps  that  of  McVeigh 
either,  and  it  may  very  well  be  that  as  against  Toner 
there  was  a  good  deposit  with  Kernaghan,  both  on 
aoeonnt  of  M'Veigh  and  on  account  of  the  bank. 
There  may  be  a  question  which  of  the  two  would  have 
the  better  title,  but  I  think  Toner  would  not  be  per- 
mitted to  deny  any  title  which  either  of  them  could 
daim  by  force  of  the  deposit,  inasmuch  as  he  had  i^e- 
praieDtod  to  both  parties  that  he  had  m;ide  the  depo- 


sit on  their  behalf.  Toner  must  be  bound,  not  bj; 
what  he  intended  to  do,  bat  by  what  he  repres^nt^ 
himself  to  be  doing.  Therefore,  I  think  that  Uf 
aeainst  Toner  there  was  a  good  equitable  oioilgagaia 
favor  of  the  banl;  though  I  believe  that  when  thi) 
deposit  ii^as  made,  Kernaghan  did  not  know  (till 
Johnson  cam^  in)  for  whiat  object  the  deeds  had  beea 
sent.  The  next  quostion  is,  whether  on  the  of-l 
casion  of  ^e  alleged  sale  in  April,  1863,  of  the  pro* 
perty  to  Gillan,  GiUfl(a  the  alleged  purchaser  ffM 
guilty  of  such  laches  as  pr^cltides  him  from  setting 
np  his  legtil  title  to  defeat  the  raWgage.  2ilr:  jQiUaa 
admits  that  he  was  awhre  the  deeds  i^ere  deposit«A 
with  Kernaghan,  but  he  aa^s  be  was  informed  that  i| 
was  to  secure  McVeigh.  This  knowledge  fixes  him 
with  notice  of  the  deposit,  and  If  it  turns  out,  a?  it 
does,'  that  the  deposit  was  on  be)balf  of  (fie  b^ 
(dther  alone  or  tc^ther  with  M'YeiglO  he  mm^ 
abide  the  coLseqnencJes.  He  had  merely  to  go  t^ 
Kernaghan,  and  say,  Yon  have  Toner'a  deeds.  I  am 
buying  the  property.  \Vhat  do  yda  hold  the  deedv^ 
for?  The  answer  wonld  have  been.  The  deods  wevii 
seat  to  me  fbr  the  bank,  and  they  are  in  the  baiA 
safe  as  a  security  fbr  Toner^s  balance.  I,  therefor«w 
think  that  Glllto  abatahied  pnrposdy  from  making 
enquiries  abonV  th^  thle,  and  that  he  cannot  avail 
himself  of  his  own  neglect  to  improve  it,  and  themh 
fbre  that  he  cannot  rely^  on  hi^  legal  title  to  defeat  a 
charge  which,  bot  for  his  own  laches,  he  woold  haT« 
been' fully  aware  of.  A  purchaser  so  acting  most  h% 
content  to  take  his  chance.  As  to  the  effect  of  tha 
proof  in  bankruptcy,  I  feel  great  difficulty ;  and  I  am 
not  snre  that  the  difficulty  would  be*  removed  by  aa 
amendment  or  withdrawal  of  the  proof.  Those  proh 
ceedings  have  resulted  in  an  arrangement  by  which 
all  the  creditors  are  bonnd;  and  the  assenUng  ere* 
ditore  may  have  been  influenced  to  asbeht  by  the  fMl 
that  the  bank,  like  themselves,  had  no  sebnrity,  and 
would  only  get  theur  1  Os.  in  the  pouM  as  secured  by 
the  arrangement.  Now  if  this  demand  should  be.  ea- 
tablished  against  Gillan  he  would  become  (as  par- 
chaser)  a  creditor  of  Toner's  for  the  amoutit  levied  oM 
the  property  by  the  bank,  and  he  is  now  probably 
precluded  by.  the  arrangement  from  proving  thi9  diK 
mand.  When  the  bank  proved  their  demand,  and 
stated  they  had  no  security  fbr  it,  Mr.  Gillan  would 
see  at  once  that  his  title  to  the  property  onder  tha 
deed  of  14th  April,  1863,  was  free  from  any  claim  af 
the  bank ;  and  he  wonkl  know  that  he  had  no  demand 
against  Toner  except; £63  28.  lid.,  and  he  would a«t 
accordingly,  and  he  did  so  by  proving  for  this  sndi 
only,  and  assenting  to  the  composition.  Bat  if  the 
bank  had  alleged  their  mortgage,  as  Gillan  woold 
suppose  they  would  do  if  they  intended  to  claim  it» 
Gillan  would  have  perceived  that  he  was  or  probablf 
would  be  Toner's  creditor,  not  only  for  £63  2s.  1  Id, 
but  also  for  whatever  the  bank  might  levy  by  forai 
of  their  equitable  mortgage.  What  conrse  Gillan 
might  then  have  adopted,  1  cannot  say ;  but  he  would 
have  been  influenced  by  very  different  motives  fron 
those  which  in  fact  influenced  him.  He  would  not 
have  been  content  to  prove  for  £63,  and  he  woold 
probably  not  have  assented  to  the  arrangement.  A 
motion  is  pending,  I  understand,  to  amend  or  with- 
draw the  paoof.    If  that  motion  ahonld  be  refosed,  £ 
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think  tho  oansa  shewn  by  Oillan  mnst  be  allowecL  If 
the  moUon  is  granted  whoUj  or  in  part,  the  case  can 
be  re-argned  on  this  point,  and  I  will  let  it  stand 
oyer  tOi  the  motion  in  baakmptcj  is  disposed  of, 
petitioners  paying  the  costs  of  this  daj.  The  bank 
eannot  now  impMch  the  deed  as  firandnlent,  or  as  a 
preference  to  one  creditor.  The  proceedmgs  in  bank- 
mptcy  hare  been  broaght  to  a  dose  without  anj  im- 
peachment of  this  deed,  and  it  is  to  be  presumed  that 
Gflhm  has  acted  on  the  futh  that  it  was  not  to  be 
impeached.  Any  farther  discossion  of  this  case  mnst 
be  confined  to  the  efibct  of  the  proof  in  its  present 
form,  or  as  it  may  be  permitted  by  the  Oonrt  of 
Bankruptcy  to  be  amended  or  withdrawn. 

Maif  25, 1865. — ^The  case  came  on  for  farther  ar- 
gument in  consequence  of  an  order  of  one  of  the 
judges  of  the  Court  of  Bankruptcy,  refusing  to  amend 
the  proof,  or  allow  it  to  be  withdrawn. 

Dcorley^  Q.G.,  and  Heran^  Q.G.,  for  petitioners— 
The  question  is  whether  the  proof  is  conclusive  against 
the  bank  tjMO /ocfo.  He  opened  several  fresh  affi- 
davits, and  referred  to  DUion  v.  Parker  (I  S wanton, 
369»)  as  to  case  of  election;  PigoU  v.  Shaw  (6  Ad. 
h  EIL  469);  Howard  v.  Huditm  (2  Ulis  &  Black- 
bum);  and  Orugeon  v.  Qtrard  (4  Toung  &  GolL, 
119). 

JTemafi,  Q.G.,  and  FroMr  contra. — ^The  bank,  by 
not  mentioning  this  mortgage  in  proof  have  altered 
the  position  of  Gillan  and  the  other  creditors,  and  the 
pioof  followed  up  by  the  arrangement  condudes  the 
bank. 

'Hargriati,  J.— The  material  facts  of  this  case  are 
as  follows:— In  the  month  of  April,  1863,  Mr.  Gillan 
purchased  from  Patrick  Toner  the  property  in  this 
matter,  and  obtuned  a  conveyance.  The  lease  of  the 
property,  and  the  assignment  of  it  to  Toner,  which 
eonstitnted  its  only  title  deeds,  were  in  the  handsof  Mr. 
Kemaghan,  and  the  Court  has  held  that  they  were  in 
Mr.  Kemaghan's  hands  as  agent  of  the  petitioners, 
and  to  secure  a  debt  doe  from  Toner  to  them,  and 
that  Mr.  Gillan,  knowing  where  the  title  deeds  were, 
and  not  having  inquired  of  Mr.  Kemaghan  for  what  pur- 
pose they  were  in  his  hands,  was  bound  by  notice  of  the 
petitioners'  equitable  mortgage.  Toner  shortly  after- 
wards became  bankrupt,  and  the  petitioners  have  filed 
a  petition  for  sale  of  the  lease,  treating  Toner's  assignees 
in  bankruptcy  as  the  owners,  not,  however,  impeaching 
the  sale  to  Gillan  as  a  fraudulent  preference,  or  on  other 
grounds,  but  relying  on  their  equitable  title  and  Gil- 
lan's  notice  of  it.  The  case  now  made  by  Gillan  is 
that.  Toner  having  become  baokrupt,  the  petitioners 
proved  their  debt  in  the  bankruptcy  as  upon  certain 
bills  of  exchange,  and  not  claiming  any  equitable  or 
other  mortgage,  or  any  secority  at  all;  that  Gillan 
also  proved  for  a  debt  which  was  incurred  by  Toner 
subsequently  to  the  sale  of  the  property;  that  the 
bankroptcy  terminated  in  an  arrangement  under  the 
149th  section  of  the  Bankruptcy  Act,  under  which 
the  creditors  were  to  receive  lOi.  in  the  pound  from 
Toner's  future  profits  in  a  specified  manner;  and  that 
thus  the  bank  (petitioners)  elected  to  go  in  under  the 
bankruptcy,  and  to  waive  any  secnrity  of  a  specific 
nature.  It  has  been  clearly  shown  that  the  proof  in 
bankroptcy  was  the  result  of  accident,  the  officer  of 


the  bank  who  was  eognisaat  of  the  equiuUe  mort- 
gage being  absent,  and  the  officers  who  prepared  the 
proof  being  in  ^oranoe  of  thaezlstenee  of  the  mort- 
gage.   The  petitioners  took  no  farther  step  after  tlie 
proof;  they  were  not  represented  at  dther  of  tb 
meetings  of  creditors  undiur  the  149th  section,  thoagfa 
of  course  they  had  notice  of  them,  and  they  contend 
that  Mr.  Gillan  is  not  prejudiced  by  theur  proving; 
that  in  foot  he  never  knew  th^  had  proved,  and  that 
hb  position  is  precisely  the  same  as  if  no  proof  had 
ever  been  made  by  them.      I  think  it  probable  that 
this  is  the  case,  but  I  still  thmk  that  it  is  the  neoea- 
sary  consequence  of  the  proof  and  of  the  result  of  the 
bankroptcy  proceedings,  that  the  petitioners  are  pre- 
cluded from  relying  on  their  mortgage  as  against  Mr. 
Gillan.     It  is  conceded  that  if  this  bankraptcj  had 
proceeded  in  the  ordinary  way  to  a  realization  of  the 
assets,  and  the  payment  of  a  dividend  on  the  debts 
proved,  the  petitioners  could  not  then  have  resorted 
to  this  secnrity,  or  that  all  events,  if  they  could,  that 
they  would  have  recovered  merely  as  trustees  for  the 
assignees  and  general  creditors.      I  cannot  draw  any 
distinction  between  a  bankroptcy  resulting  in  th^ 
way,  and  a  bankroptcy  resulting  in  the  manner 
pointed  out  by  the  149th  section.    The  petltionen 
are  entitied  to  receive  in  the  one  case  a  dividend,  and 
in  the  other  case  the  promise  of  a  dividend,  which 
there  are  legal  means,  of  enformng;  in  both  cases  the 
result  is  that  the  original  debt  is  no  longer  recoTera* 
ble.    But  if  the  petitioners  are  allowed  to  sell  Gillan's 
estate  on  this  secnrity,  Gillan  will  then  have  a  daon 
on  Toner  for  the  amount  thus  levied  off  his  property, 
and  he  will  also  have  the  case  that  he  has  been 
defrauded  by  Toner,  who  represented  to  him  that 
the  deeds  were  lodged  with  Kemaghan  ibr  another  and 
different  purpose.    The  proceedings  in  bankroptcy  are 
as  completely  determined  as  if  there  had  been  a  final 
dividend,  and  Mr.  Gilbm  would  find  himself  predoded 
by  the  arrangement  from  recovering  the  loss,  and 
fr^m  availing  himself  of  the  penal  cUoses  of  the  buik- 
ropt  law  in  regard  to  the  fraad  practised  opon  him. 
An  arrangement  such  as  was  here  made  and  sanc- 
tioned by  the  Court,  proceeds  on  the  assumption  that  all 
the  creditors  who  have  proved  are  to  occupy  the  same 
position,  and  aA»r  the  arrangement  is  once  made,  I 
apprehend  that  the  Court  of  Bankruptcy  would  nerer 
permit  a  creditor  who  had  proved  to  repudiate  the 
arrangement  which  by  the  Act  of  Pariiament  is  bind- 
ing on  him,  and  to  fail  back  on  securities,  the  enforc- 
ing of  which  would  create  now  demands  against  the 
bankrupt,  and  neutralize  the  arrangement.    The  case, 
no  doebt,  would  have  been  very  different  so  far  as 
Mr.  Gillan's  interests  are  conceroed,  if  Mr.  Giilan  had 
purchased  the  property  from  Toner  expressly  subject 
to  the  bank  mortgage,  and  had  taken  npon  himself  the 
burden  of  that  debt  as  a  part  of  the  consideration  for 
the  estate.     In  that  case  it  is  obvious  that  Mr.  Gillan 
would  be  liable  to  pay  the  amount  to  some  person; 
but  I   collect  from  the  order  of  the  learned  judge  of 
the  Court  of  Banltrnptcy,  that  in  such  a  case  he  «obW 
regard  the  bcueficial  interest  in  the  mortgage  as  part 
of  Toner's  general  assets,  and  would  direct  the  as- 
signees to  intervene  in  this  Court  for  the  purpose  ol 
claiming  the  amuaot  i-ealiaed  on  the  mortgage.    Ua 
the  occasion,  however,  of  thb  purchase,  it  is  pl«fl  thsf 
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QOkn  did  not  take  od  himself  this  deht,  and  in  fact 
he  is  only  liable  to  it  at  all  nnder  the  equitable  doc* 
trioe  of  oonstrnctiTe  notice.      Probably  if  the  peti- 
tioners had  applied  to  the  Coart  of  Bankrnptcy  for 
leave  to  withdiuw  their  proof  before  anything  farther 
-was  done  tonrards  an  arrangement,  they  might  have 
been  permitted  to  do  so.    That  Gonrt,  however,  has 
decided  that  such  a  coarse  cannot  be  permitted  at  the 
present  stage  of  the  case,  and  I  am  not  satisfied  that 
even  if  the  proof  had  been  allowed  to  be  withdrawn, 
it  woald  not  still  have  been  open  for  the  purchaser  to 
contend  that  his  estate  was  discharged.     In  ruling 
this  case,  I  wish  to  be  understood  as  deciding  not 
that  the  mere  fact  of  a  proof  is  sufficient  to  prevent 
the  petitioners  from  relying  on  their  mortgage,  but  that 
the  proof  and  the  snbsequent  arrangement  taken  toge- 
ther are  conclusive  against  them.      The  case  of  Qru- 
^on  y.  Oerrard  (4  Y.  &  G.  119)  seems  to  establish 
that  mere  proof  is  not  sufficient  unless  the  creditor 
liai  so  far  bound  himself  as  to  require  the  Court  of 
Bankruptcy  to  order  him  to  deliver  up  his  securities, 
whidi  that  Court  would  probably  only  do  for  the  be- 
nefit of  general  creditors,  and  not  for  the  benefit  of  a 
purchaser.    Petitioners  to  pay  GiUan's  cost  incurred 
since  last  argument. 


J^omt  of  EorTis.  ^ 

[Raportod  by  JamM  Patarson,  Esq.,  of  the  Middle  Temple, 
Barriater-At-lAW.J 

West  v,  Lawdat. — May  16. 

Wm — lAgaeff — Description    of  leasehold  lands — 
FaUa  demonstratio — Cofuiruction, 

J£.  having  lands^  A.  B.  C.  and  D.,  m  the  county  of 
Kerry^  by  will  said:  "  Being  possessed  of  certain 
lands  in  the  county  of  Kerry ^  which  said  lands  are 
An  B,  C,^  all  situate  in  the  said  county,  I  require 
the  aforesaid  lands  to  be  sold  and  equally  divided 
between  W.  and  X.,"  and  the  residue  was  given  to 
h.     The  lands  of  D.  had  been  included  with  the 

•  others  in  one  original  lease  in  1720,  and  judgment 
debts  had  been  registered  against  all  four: 

Bdd  (reversing  the  decree  of  the  Master  of  the  Rolls 
and  Chancery  Appeal  in  Ireland),  that  the  lands  oj 
Z).  did  not  pass  by  the  specific  legacy  to  IV:  and  L., 
but  passed  in  the  gift  of  the  residue  to  L, 

'This  was  an  appeal  from  a  decree  of  the  Court  of 
Appeal  in  Chancery  of  Ireland,  affirming  a  decree  of 
the  Master  of  the  Kolb  as  to  the  construction  of  the 
will  of  Saiut  John  Ma:»on.  The  testator  waa  an  Irish 
harrister,  wlio  after  his  retirement  lived  at  Bath,  hi:^ 
nearest  relations  at  his  decease  being  a  nephew  and 
niece.  His  estates  in  Ireland  consisted  of  lands  held 
under  a  lease  for  lives  renewable  for  ever.  They  had 
all  been  iocluded  in  an  orij;inal  lease,  which  described 
them  as  follows:  *'  All  that  and  those  the  town  and 
lands  of  Ballydowney,  with  its  sub- denominations, 
and  Farraniispig  and  Groyne,  with  the  three  gneeves 
of  West  Clyoy,  situate,  lying,  and  being  in  the  barony 
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of  Maygonihy  and  county  of  Kerry,  with  their  rights* 
members,  and  appurtenances.  The  lands  of  Groyne» 
consisting  of  ahont  sixty-seven  acres,  were  held  as  a 
separate  farm,  by  a  different  tenant,  at  a  separate 
rent. 

In  1808  part  of  Ballydowney  had  been  sold  bj 
testator.  He  had  also  sold  the  lands  of  Groyne  in 
consideration  of  £100  and  a  perpetual  fee-farm  or 
head  rent  of  £70  per  annum  issuing  thereout.  Tho 
nnsold  part  of  Ballydowney,  and  the  lands  of  Farra* 
naspig  and  Clyny  were  in  the  hands  of  the  testator's 
yearly  tenants  at  the  time  of  his  death. 

The  testator's  will,  dated  16th  of  March,  1858^ 
began  as  follows: 

**  Being  possessed  of  a  lease  for  lives  renewable  for 
ever  of  certain  lands  in  the  county  of  Kerry,  in  Ire-^ 
land,  which  said  lands  are  denominated  Ballydownej, 
Clyny,  Farranaspig,  all  situate  in  the  parish  of  Aha* 
doe,  near  Killarney,  in  the  said  county  of  Kerry,  and 
being  also  induced  to  requite  the  services  of  thoso 
persons  who  have  shown  an  unbounded  regard  during 
a  long  period  of  time  up  to  the  present  moment,  of 
whom  Mr.  James  West,  of  No.  10  Dorset-place* 
Charing-cross,  London^  and  Mrs.  Susannah  Lawday» 
of  No.  4  King'smead-terrace,  Bath,  widow  of  Frede- 
rick William  Lawday,  late  of  Bath:  I  do  therefore 
hereby  require  that  the  aforesaid  lands  should,  as  soon 
after  my  decease  as  possible,  be  sold  in  the  Incum« 
bered  Estates  Court  in  Ireland,  and  after  the  payment 
of  all  my  just  debts,  be  equally  divided  between  the 
said  James  West  and  Susannah  Lawday  as  tenants 
in  common,  and  not  as  joint  tenants.  The  debts  af* 
fecting  said  lands  are  those  owing  by  me  to  Mr. 
Charles  Mason,  of  Tralee  aforesaid,  and  those  nnder 
the  will  of  Mr.  John  Collis,  of  Kinsale,  in  the  countj 
of  Cork,  caused  by  a  non-suit  on  behalf  of  Henry 
Cashell,  and  which  have  been  re-docketed." 

And  after  giving  certain  legacies  he  made  the  ap- 
pellant West  sole  residuary  legatee  of  all  his  real  and 
personal  estates. 

At  the  date  of  the  testator's  will,  and  of  his  death, 
he  had  no  real  estate  whatsoever  on  which  his  resi- 
duary devise  of  real  estate  could  operate  except  his 
head-rent  arising  out  of  the  town  lands  of  Groyne. 
The  testator  died  a  few  days  after  making  his  will, 
namely,  on  the  21st  March,  1858. 

A  dispute  arose  between  the  appellant  West  and 
the  respondent  Susannah  Lawday  as  to  the  estate  of 
Groyne.  The  appellant  claimed  the  whole  as  passing 
in  the  residuary  bequest,  since  it  was  not  mentioned 
in  the  specific  devise;  on  the  other  hand,  the  respon- 
dent claimed  to  be  tenant  in  common  of  Groyne  with 
the  appellant  under  the  specific  devise,  as  she  con- 
tended that  Gro^  ne  passed  as  a  sub-denomination  of 
Ballydowney,  and  that  the  testator  had  by  mistake 
omitted  to  include  it  in  the  description  of  Ballydow- 
ney, Clyny,  and  Farranaspig. 

The  Master  of  the  Rolls  held  that  the  lands  of 
Groyne  passed  under  the  specific  devise,  and  the 
Conrt  of  Appeal  affirmed  his  decree;  whereupon  th^ 
plaintiff  West  now  appealed  to  the  House  of  Lords. 

Cole,  Q.C.  and  Roberts  for  the  appellant. 

Greene,  Q.C,  and  Osborne,  for  the  respondents. 

The  following  authorities  were  referred  to:  Harri" 
son  V.  Hyde  (4  H.  &  N.  805) ;  Slingsby  v.  Orainger 
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(7  H.  L.  Cas.  282);  StanU^f  v.  Stanley  (2  J.  &  p. 
dIO);  Ounmn^Aam  v.  J3ti<^er  (3  Giff.  $7);  ffoB  r. 
JPbAer(l  Coll.  47);  QuinneU  ▼.  ^'icrn^r  (IS  Beav. 
240). 

The  Lord  Chancellor.— Mj  Lords,  this  case  an- 
doobtedly  bringing,  as  it  does,  before  your  Lordships 
tke  coDcnrrent  opinion  of  two  courts  of  justice  below, 
namelj,  6rst  of  the  Master  of  the  Holla,  and  theo  of 
tbe  Court  of  Appeal,  deserves  your  Lordships*  carefd 
consideration;  but  the  elaborate  arguments  which  we 
have  heard,  and  the  time  which  has  been  occupied, 
md  properly  occopied^bj  counsel,  have  given  yonr 
Lordsliips  tbe  opportunity  of  becoming   thoroughly 
ooDversant  with  the  case,  and  of  communicating  with 
each  other  upon  the  subject.     I  think,  therefore,  that 
we  are  in  a  condition  to  come  to  the  determination  of 
the  matter -in  a  satisfactory  manner  at  once.     I  must 
obofess  that  I  cannot  for  myself  feci  any  great  dilti- 
colty  upon  the  subject     I  desire  first  of  all  to  ob- 
eerve  with  care  what  are  the  words  of  the  gift.     Tbe 
Words  of  the  gift  which  follow  an  introductory  preface 
or  statement  made  by  the  testator  are:  **  I  do  hereby 
require  that  the  aforesaid  land  shall,  as  soon  after  my 
decease  as  possible,  be  sold.^'    Then  he  proceeds  to 
dispose  of  the  proceeds  of  that  sale.     The  direction, 
therefore,  touching  the  lands  is  comprised  in  these 
words:  '*  I  require  the  aforesaid  lands  to  be  sold." 
Kow,  as  I  observed  daring  the  argument,  it  is   mate 
rial  to  remark  that  the  words  are  not  *'  the  aforesaid 
leasehold,*'  or  "  the  aforesaid  leasehold  lands,**  but 
they  are  "  the  aforesaid  lands  " — a  phrase  which  can- 
not be  distinguished  f\om  the  phrase    *'the   lands 
hereinbefore  mentioned,"  or  ••  the  lands  hereinbefore 
described."     The  form,  therefore,  of  the  expression 
throws  us  back  on  the  antecedent  part  of  the  will,  to 
gather  from  thence  what  are  the  lauds  which  had 
been  mentioned  or  described.     Now,  the  testator  tells 
us,  in  the  fii*st  place,  that,  *'  being  possessed  of  a  lease 
for  lives  renewable  for  ever  of  certain  lands  in  the 
county  of  Kerry.*'     These  words  certainly  ai*o  not 
descriptive  of  any  lands.    He  says  "  certain  lands '' — 
that  is,  some  lands  in  the  county  of  Kerry — "  which 
said  lands  are  denominated."      Now  I  cannot  under- 
stand where  can  be  the  difficulty.   '*  Which  said  lands 
are  " — what  lands?     Why  they  are  "certain  lands." 
^*  Certain  lands  *'  are  merely  words  of  reference  to  a 
thing  unknown  and  not  described,  but  the  generality 
and  the  want  of  precision  in  that  form  of  expression 
ure  supplied  by  the  words  that  follow,  and  wliich 
)>1aioly  mean  to  substitute  a  deBnite  and  precise  state- 
Inent  for  an   antecedent   generality.      Accordingly, 
therefore,  in  a  manner  perfectly  in  conformity  with  the 
$diom  of  the  English  language,  he  goes  on  to  specify 
what  are  the  certain  lands  to  which  he  has  referred 
^nd  accordingly  using  the  relative  which  refers  to  the 
*'  certain  lands ''  he  tells  you  '*  the  said  lands  **  are 
*^  denominated "  so  and  so.     Then  he  gives  certain 
names,  being  the  denominations  of  the  lands  intended 
io  be  devised,  and  by  reference  to  which  names  we 
satisfy  the  expression  "  aforesaid  "  contained  in  the 
description  snlsseqneot  to  the  devise,  namely,  "the 
aforesaid  lands."     It  would  have  seemed  to  me  to 
require  no  ordinary  ingenuityt  o  find  a  difficulty  in  such 
a  simple  form  of  expressiou ;  for  unquestionably,  If  I 
bad  been  asked  what  are  the  ''  certain  lands  in  Kerry," 


I  shonld  have  said  the  testator  answers  for  himself-^ 
"the  lands   which    are   denominated  Ballydownej. 
Clyny,  a^d  Farranaspig."    Then  he  goes  oa  to  teu 
you  where  they  are  situate,  namely,  in  tbe  parish  of 
Ahadoe.     These  words,  therefore,  are  the  unfolding 
of  the  explanation  of  the  general  expression  **certaia 
latids  in  the  county  of  Kerry."    That  being  the  state 
of  the  case,   and  that  beihg  the  plain  apd  obviooi 
meantpg  of  the  words^  It  is  by  the  ingenuity  of  coan- 
sel  that  we  have  been  involved  in  this  kind  of  diffi- 
culty tbat  these  words  "  which  said  landd  are  denomi- 
nated,** so  and  so,  are  altogether  erroneous,  and  tbat 
the  testator  used  them  un^er  a  mistake.   And  accord- 
ingly they  desire  your   Lordships   to  regard  ihm 
words   aa  coming   under  the    ordinary    maxim  of 
Jmsa  demorutratio,  that  being  the  sort  of  tecbnical 
reference  to  the  rule  that  Is  referred  to;   and  tbej 
desire  your  Lordships  to  accept  the  words  as  an 
imperfect  enumeration  of  the  lands  that  were  intended 
to  be  described.      It  would  be  impossible  to  do  so 
without  violat'vcg  a  cardipal  principle  of  1aDgoage,and 
saying  that  when  words,  according  to  their  ordin&7 
and  grammatical  and  obvions  and  natural  sense  and 
meaning,  have  a  clear  and  unambiguous  ioterpretatioD, 
that  meaning  ought  to  be  done  away  with  io  order  to 
substitute  for  it  another  meaning.     But  it  is  altogetber 
a  mistake  to  suppose  that  tbe  language  of  this  will  is 
capable  of  being  brought  within  the  range  of  tbat 
maxim.     That  maxim  to  which  I  refer  is  applicabis 
to  a  case  where  some  subject- matter  is  devised  as  a 
whole  under  a  denomination,   which  is  applicable  to 
the  entire  laud,  and  then  the  words  of  description  tbat 
include  and  denote  the  entire  subject- matter  are  followed 
bywords  which  are  added  on  the  priocipieofena- 
meration,  but  do  not  completely  enumerate  and  exbaasfc 
all  the  particulars  which  are  comprehended  and  in- 
cluded within  the  antecedent  universal  or  geiieric  de- 
nomination.    Then  the  ordinary  principle  and  rale  of 
law  which  is  perfectly  consistent  with  common  seaso 
and  reason  is  this,  that  the  entirety,  which  bas  beea 
expressly  and  definitely  given,  shall  not  be  prejudiced 
by  any  imperfect  and  accurate  enumeration  of  the  par- 
ticular specific  gifk.      And,   therefore,  to  bring  the 
case  at  the  bar  in  all  its  bearings  at  all  within  the 
rule  which  has  been  applied  in  the  cases  to  which  I 
have  referred,  your  Lordships  ought  to  have  had  some- 
thing like  these  expressions,  •*  being  possessed  of  cer- 


tain leasehold  lands,"  or  "  being  possessed  of  a  lease 
in  the  county  of  Kerry,'*  consisting  of  so  and  so,  "  I 
devise  the  said  lease."  And  if  there  bad  been  a  de- 
vise of  the  lease  as  an  entirety,  it  is  possible  that  tbe 
generality  of  that  description  mightnot  have  been  dero- 
gated from  by  an  imperfect  enumeratioo  of  the  particu- 
larsinclndedinthe  lease  and  falling  underthat generality- 

But  there  is  nothing  of  the  kind  here;  for,  as  I  have 
already  observed,  with  a  view  to  anticipate  the  argu- 
ment, the  words  of  the  gift  cover  and  include  only 
such  lands  as  are  antecedently  mentioned;  and  no 
lands  are  antecedently  mentioned  or  described,  except 
those  of  Ballydowney,  Clyny,  and  Farranispig.  Then 
some  aid  was  attempted  to  be  derived  in  argnineflt 
by  the  counsel  fh)m  the  fact  that  the  lesUtor  referred 
to  the  debts,  and  the  argument  whicb  was  attempted 
to  be  put  WHS,  ihat  there  were  debts  that  affected 
these  particnlar  lands  and  afiected  also  another  estate 
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tailed  the  Gi'ojne  estate ;  and  it  is'  attempted  to  be 

^'         said  that  inasmncfa  as  he  alloded  to  debts  only  **  affect- 

I  log  the  said  lands,*'  he  xneant  by  **  the  said  lands,'' 

{  all  the  lands  sabject  to  these  debts,  and  that  therefore 

all  the  lahds  mast  be  taken  to  be  devised.     Bat  it 

wonld  be  impossible  to  accept  that  as  a  rule  of  ibter- 

pretatioD,  seeing  that  the  things  described  and  the 

j  things  given  are  aflTected  by  the  debts.     Therefore, 

j  the  words  *'  debts  affecting  the  said  lands  "  are  tmly 

/  answered  by  finding  that  these  three  lands  are  charged 

I  with  the  debts.     An  attempt  was  made,  and  I  think 

npoQ   very  insnfficieut  gronnds,  to  contend  that   the 
words  ••  Ballydowney  lands,"  in  this  enumeration  of 
lands  were  ased  in  a  general  sense  and  not  in  a  specific 
,  BCDse.     There  was  an  attempt  made  at  the  bar  to 

show  that  Ballydowney  proper  did  inclac^e  all  the 
other  descriptions.  But  it  is  equally  ti  ne  that  Bally- 
dourney  is  the  proper  name  and  denomination  of  a 
specific  estate.  That  it  is  perfectly  clear  from  the 
langoage  used  by  the  testator  that  Ballydowney  here, 
being  associated  with  Clyny  and  Farranaspig,  is  used 
In  the  sense  of  Ballydowney  proper,  and  not  as  a 
general  denomination  including  something  else.  That 
is  corroborated  by  the  only  document  that  can  be 
used  by  way  of  evidence,  namely,  the  aflidavit  of  the 
jmlgment  creditors  on  entering  up  their  jmlgraents , 
from  which  it  is  perfectly  clear  that  there  were  four 
\  separate  and  distinct  estates  of  which  Ballydowney 
I  was  one,  the  others  being  those  of  a  specific  denomin- 
ation, Clyny  and  Farranaspig.  The  question  is  there- 
fore, whether  the  testator  had  a  pecuniary  or  other 
interest  (if  interest  it  can  bo  called)  in  tlie  estate 
called  Groyne.  It  appears  that  in  the  year  1840  he 
had  made  a  grant  of  that  estate  which,  so  far  as  I  am 
able  to  apply  the  Irish  law  applicable  to  it,  appi^ars 
to  me  to  have  divested  him  of  all  possibility  of  interest 
in  the  laud,  and  to  have  left  him  only  the  owner  of  a 
reittcharge  or  rentseck  issuing  out  of  those  lands. 
Therefore,  strictly  speaking,  he  could  not  be  said  to 
he  fM>s^ssed  of  Groyne  at  the  time  of  making  the 
lease.  The  utmost  that  he  could  be  said  to  be  pos 
cessed  of  was  the  possibility  of  an  interest  in  it.  But 
I  think  it  is  unnecessary  to  found  your  judgment  at 
all  upon  the  peculiar  tenancy  or  right,  or  interest, 
which  the  testator  had  in  it  at  the  time  of  the  devise. 
If  he  bad  not  made  the  grant  of  1 840,  I  should  have 
humbly  recommended  your  Lordships  to  have  arrived 
at  the  same  conclusions,  namely,  that  the  three  specific 
estates  which  are  described  by  their  proper  names 
here  pass  uuder  ihc  words  "  the  aforesaid  lands,"  and 
that  that  is  the  full  extent  of  the  gift  made  by  the 
will.  1  therefore  humbly  submit  to  your  Lordships, 
that  the  order  of  the  Court  below,  both  of  the  Court 
of  Appeal  and  of  the  Master  of  the  Rolls  be  reversed. 
If  any  costs  or  deposit  have  been  paid  under  those 
orders,  they  must  be  returned  to  the  appellant.  Then 
I  wonld  add  to  that  order  of  reversal  a  decliration 
that  ander  the  devise  made  by  the  testator  of  '*  the 
aforesaid  lands,"  the  lands  of  Groyne  or  his  interest 
therein  did  not  pass;. and  with  that  declaration  remit 
the  cause  for  further  consideration  to  the  Court  below. 
Lord  Cramworth.— My  Lords,  my  noble  and 
learned  friend  has  so  very  clearly  and  distinctly  stateu 
the  gronnda  upon  which  he  diasents  from  the  judg- 
ment of  the  Court  below  that,  concurring  as  1  do  en- 
tirdj  in  those  views  so  expressed,  I  hardly  think  it 


necessary  to  add  a  single  word  I  will  just  make  a 
suggestion  which  I  hinted  in  at  the  coarse  of  the  arga- 
ment.  Supposing,  the  testator,  instead  of  enumerating 
three  out  of  the  four  lands,  had  only  enumerated  one, 
could  it  have  possibly  been  argued  that  all  the  other 
three  were  intended  to  be  included?  Again,  read 
the  passages  at  the  beginning  of  the  will  without  the 
words  ''  which  said  lands  are,"  Read  it  thus:  *'  being 
possessed  of  a  lease  for  lives  renewable  for  ever,  of 
certain  lands  in  the  county  of  Kerry,  in  Ireland,  de« 
nominated  Ballydowney,  Clyny,  and  Farranaspig;'^ 
and  afterwards  '*  1  give  all  the  aforesaid  lands."  Could 
anybody  have  doubted  that  nothing  would  have  passed 
except  those  lands?  If  so.  it  is  a  rcfinoment  indeed 
to  contend  that  the  patting  In  '*  which  said  lands  aro '' 
makes  any  possible  difference.  '*  Which  said  lands 
are  "— ^wbat  lands?  *'  Certain  lands  in  the  county  of 
Kerry."  What  lands?  Because  "  certain  "  they  are 
not,  till  yon  have  made  them  certain.  Then,  coupling 
it  with  the  rest,  it  is  seen  that  they  are  those  three 
parcels  of  land.  It  appears  to  me  to  be  perfectly 
clear  (and  I  must  own  that  I  think  there  is  great 
weight  in  the  last  observation  of  my  noble  and  learned 
friend),  that  it  is  a  strain  npon  language  to  call  the 
Groyne  lands  lands  of  which  he  was  pos^iessed.  Per- 
haps, in  point  of  law,  in  one  sense,  it  mij^ht  be  said 
that  he  was  possessed  of  them,  but  popularly  ho  was 
not  po:<sessed  of  them.  He  had  an  iotere&t  in  the 
shape  of  a  rentcharge  of  £70  a  year  issunig  out  of 
them.  .  I  do  not  go  into  the  question  of  whether  in 
point  of  law  that  would  have  passed  it  or  not ;  but  if 
you  at  all  step  out  of  the  words  of  the  will  and  specu- 
late upon  what  he  meant,  I  do  not  think  he  did  mean 
to  include  them. 

Lord  Wensleydale. — My  Lords,  I  am  entirely  of 
the  same  opinion  with  my  noble  and  learned  friends 
who  have  preceded  me.  I  cannot  help  thinking  that 
these  difficulties  would  not  have  arisen  if  the  Irish 
Court  had  attended  to  what  their  duty  U  in  the  con- 
struction of  all  wills — not  to  speculate  upon  the  mean- 
ing of  the  testator  in  nsing  the  words,  which  lets  in 
the  consideration  what  he  had  intended  to  do;  but  to 
strictly  recollect  that  their  duty  is  to  look  at  the 
words  of  the  will  and  see  what  those  words  mean— a 
duty  which  has  been  pointed  out  before  in  an  admir- 
able work  of  Sir  James  Wigram,  a  work  very  well 
worthy  of  the  attention  and  study  of  every  student  of 
the  law.  The  duty  of  the  jadges  is  to  ascertain  the 
meaning  of  the  words  of  the  will ;  and  if  we  do  look 
at  the  will  fairly,  I  do  not  think  there  is  any  difficulty 
in  construing  it  to  be  not  a  devise  of  all  the  lands  in- 
cluded in  that  lease,  but  a  devise  of  paiticniar  lands 
which  he  correctly  says  are  included  in  that  lease. 
That  is  all  that  by  the  words  of  the  will  he  can  be 
construed  to  mean.  Therefore,  after  all  the  consider- 
ation 1  have  been  able  to  bestow  upon  the  case,  I 
think  it  does  not  admit  of  the  least  doubt  that  it  most 
be  confined  to  what  passes  under  the  description  of 
the  lands  Ballydowney,  Clyny,  and  Farranaspig. 
There  is  not  a  word  in  the  will  which  extends  beyond 
that.  Therefore  in  the  result  I  entirely  agree  with 
my  noble  and  learned  friends  that  the  judgment  of 
the  Court  below  be  reversed. 

Ordernversed. 

Solicitor  for  appellaot — Fr«d.  Hatton. 

Solicitor  for  nsspondent. — iJ.  H.  and  H.  R«  Henderraw 
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C^ourt  of  Ctanrrrp. 

Reported  by  Oliver  J.  Burke,  Biq.,  B«nrlstar-ai*Ziairt 

Keabmkt  r.  Sataqe. — Nov.  15. 
Legacy —  VesUng — Postponement  of  payment 

A  legaey  of  a  defined  fund  vested  dbaoluiely^  is  pay- 
ohle  at  twenty »oney  notwithstanding  payment  is  fur- 
ther postponed  by  the  will. 

Testator  bequeathed  considerable  personal  estate,  con- 
sisting  of  Oovemment  three  per  cent  stock,  jv.,  to 
his  executors,  upyn  trust,  amongst  others^  to  apply 
the  dividends  arising  therefrom,  to  the  maintenance 
of  his  two  infant  children,  J.  K,  and  E.  K.^  during 
their  respective  minorities,  and  also  to  transfer  to 
said  J.  K,  two  thirds  of  said  stock  at  the  following 
intervals,  viz,,  £500  on  his  attaining  2 1  years  of  age, 
£500  thereof  on  his  attaining  24  years,  and  the  re- 
sidue thereof  on  his  attaining  '^8  years  of  age,  or  such 
larger  portion  of  said  stock,  at  such  earlier  inter- 
vals as  my  trustees  shall,  in  their  discretion,  think 
advisable  for  his  advancement  in  life;  and  should 
any  dividends  be  due  on  said  portion  of  stock,  on 
his  son  attaining  2 1  years,  to  pay  over  the  same  to 
the  said  /.  K,,  and  from  time  to  time  to  pay  the  di- 
vidends to  accrue  on  such  stock,  to  his  said  son,  J.  K. 
Held — that  although  the  payment  of  a  portion  of  the 
said  stock  was,  by  the  terms  of  the  will,  postponed 
until  the  legatee  reached  24  and  28  years  of  age^  yet, 
nevertheless,  the  Court  would  order  payment  of  same 
on  J,  K^s  attaining  twenty-one. 

This  was  a  caase  petition  presented  by  John  T.  Kear- 
ney against  the  respondents,  John  Savage,  Dominick 
Daly,  (the  execntors  of  the  last  will  of  John  Kearney, 
deceased),  Elizabeth  Kearney*  (petitioner's  sister) 
and  Wm.  6.  Connor.  The  petition  prayed  for  a  declara- 
tion that  on  the  true  constraction  of  the  will  of  John 
Kearney,  deceased,  the  petitioner,  on  his  attaining 
the  a«e  of  twenty  one  years,  acquired  an  absolute  vested 
and  transmissible  interestin  aceitatnsumof£l,402  Is. 
Government  consols,  now  standing  in  the  said  names 
of  John  Savage  and  Dominick  Daly,  against  whom 
also  an  order  was  prayed  that  they  should  transfer  the 
balance  of  said  consols,  after  deducting  thereout  a 
sum  of  £44 1  consols  assigned  by  petitioner  to  said 
William  George  Connor.  The  petition  further  prayed 
for  the  costs  of  the  suit  against  the  said  John  Savage 
and  Dominick  Daly.  The  petition  stated  that  John 
Kearney,  late  of  Newry,  in  the  County  of  Down,  shop- 
keeper, the  father  of  the  petitioner,  made  and  publisheil 
his  last  will,  dated  the  23rd  March,  1857,  as  follows: 
**  Whereas  I  am  possessed  of  certain  chattel  property 
consisting  of  Government  Three  per  Cent.  Stock,  stock 
in  trade,  standing  debts,  and  household  furniture, 
I  give,  devise,  and  bequeath  the  same  and  every  part 
thereof  unto  Dominick  Daly,  of  Newry  in  the  County 
of  Down,  merchant,  and  John  Savage,  of  Newry,  \i 
the  County  of  Down,  surgeon,  upon  the  trusts  and 
for  the  following  iutents  and  purposes,  that  is  to  say, 
in  the  first  place  immediately  after  my  decease  to  dis- 
pose  by  public  auction  of  all  my  household  furniture, 
fttock  oV  goods  and  fixtui  es,  and  to  collect  in  all  debts,&c 


2ndly.  to  apply  the  dividends  to  arise  from  such  stock 
now  standing  in  my  name  in  the  Bank  of  Ireland 
towards  the  maintenance,  clothing,  and  edQcatioa  of 
my  two  children,  John  Kearney,  now  aged  foarteen 
years,  and  my  daughter,  Elisabeth  Kearney,  now 
aged  twelve  years,  during  their  respective  minorities. 
Thirdly,  to  transfer  to  my  said  son,  John  Kearney,  two- 
thirds  of  said  stock  at  the  following  intervals,  vis.  £500 
thereof  on  his  attaining  the  age  of  21  years;  £500 
thereof  on  his  attaining  24  years;  the  residue  thereof 
on  his  attaining  28  years  of  age,  or  such  larger  portion 
of  said  stock  at  such  earlier  intervals  as  my  Mid  tru- 
tees,  shall,  in  their  discretion,  think  advisable  for  hit 
advancement  in  life,  and  should  any  dividends  be  dm 
on  said  portion  of  stock  on  my  son  attaining  21  yean, 
to  pay  over  the  same  to  the  said  John  Kearney,  and 
from  time  to  time  to  pay  the  dividends  to  accrae  on 
such  stock  to  my  said  son,  John  Kearney.  Foarthlj, 
as  soon  as  my  daughter,  Elizabeth  Kearney,  shall 
have  attained  the  age  of  21,  or  day  of  marriage  (which- 
ever shall  such  take  place  sooner),  provided  that  soch 
marriage  shall  take  place  with  the  knowledge  and  con- 
sent of  my  said  trustees,  to  transfer  to  my  saiddaaghter, 
Elisabeth  Kearney,  the  remaining  one-third  of  said 
stock,  the  same  to  be  enjoyed  by  her  and  her  issae 
absolutely,  and  should  any  dividends  be  then  doe  on 
said  last -mentioned  portion  of  stock,  to  pay  over  the 
same  to  the  said  Elizabeth  Kearney,  but  should  mj 
said  daughter  marry  without  the  knowledge  aod  con- 
sent of  my  said  trustees,  in  that  case  I  authorise  thetn 
to  retain  the  entire  of  said  one-third  of  said  stock  ia 
their  own  names,  and  to  pay  my  daughter  the  divi- 
dends to  accrue  therefrom  for  her  separate  ose,  free 
from  the  control  of  her  husband,  the  same  to  be  dis- 
posed of  by  her  amongst  her  children,  but  should  she 
die  without  issue,  and  before  she  shall  attain  twenty- 
one  years,  then  to  transfer  the  entire  of  said  stock  to  my 
said  son,  John  Kearney,  and  his  issue.  Fifthly,  should 
my  said  daughter,  the  said  Elizabeth  Kearney,  depart 
this  life  unmarried,  and  before  she  shall  have  attaiped 
the  age  of  twenty  years,  then  to  transfer  the  entire  of  said 
stock,  and  pay  the  dividends  due  thereon  to  the  said 
John  Keainey,  in  such  proportions  and  at  snch  times 
as  my  said  trustees  are  hereby  authorized  to  transfer 
and  pay  the  two-thirds  of  said  stock  and  dividends  to 
my  son,  John  Kearney,  but  should  my  said  son  de- 
part this  life  unmarried,  and  under  the  age  of  twenty- 
one  years,  and  that  the  two- thirds  of  said  stock  set 
apart  for  his  use  become  the  property  of  his  sister,  I 
direct  my  said  trustees  to  retain  the  same  in  their  own 
names,  and  pay  over  the  dividends  to  accme  there- 
from to  the  separate  use  of  my  said  daughter,  and 

whose  separate  receipt,  &c Sixthly,  should  both 

my  said  children  depart  this  life  before  they  ahall  have 
attained  the  age  of  twenty-one  years,  and  nnmarricd, 
then  to  pay  to  my  sister,  Sarah  Magratb,  the  divi- 
dends to  accme  on  such  stock  during  the  time  of  her 
natural  life,  and  immediately  after  the  decease  of  my 
said  sister,  to  transfer  said  stock,  and  pay  all  the 
dividends  due  thereon  to  my  two  nephews,  Lewis 
Lawless  and  John  Lawless.  Seventhly— 1  <J»'"^c* 
that  my  said  trustees  divide  said  stock  in  three  equal 
parts,  and  that  two  equal  parts  thereof  be  kept  in  a 
separate  account,  aod  be  considered  the  fund  set  apart 
for  my  son,  John  Kearney,  the  dividends  to  accme 
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irom  which  two-tbinis  are  to  be  applied  towards  his 
maintenance,  and  sboQld  my  said  traitees  in  their  dis 
cretion  thinic  proper  to  sell  oat  a  portion  of  said  stock, 
the  proceeds  thereof  to  be  applied  by  them  for  his 
advancement  in  a  profession  or  otherwise,  they  are  at 
liberty  at  any  time  to  do  so  to  the  amonnt  of  £300 
each,  bot  no  more;  and  that  one  equal  third  part  of 
aaid  stock  be  kept  in  a  separate  acconnt,  and  be  con- 
sidered the  fnnd  set  apart  for  my  daaghter,  Elizabeth 
Kearney,  the  dividends  to  accrue  from  which  are  to  be 
app'.ied  towards  her  maintenance.  Eighthly.  I  autho* 
rize  my  said  trustees  to  sell  ont  the  stock  to  be  set 
^lart  for  my  con,  John  Kearney,  and  lend  the  same  at 
intereat  at  the  rate  of  six  pounds  per  cent,  to  be  se- 
enred  as  a  first  charge  on  land  purchased  in  the  In- 
«ambered  Estates  Court,  the  interest  thereof  to  be  ap- 
plied to  the  same  purposes  as  herein-before  mentioned 
lespecting  him,  and  should  such  interest  yield  a  sur- 
plus over  and  above  what  may  be  requisite  for  the 
maintenance  and  education  of  my  said  son,  John 
Kearney,  then  to  lay  out  such  surplus  in  the  purchase 
of  Government  stock,  to  abide  the  trusts  herein  before 
mentioned  with  respect  to  the  fund  to  be  set  apart 
for  my  son,  John  Kearney.  Ninthly — I  authorize  my 
aaid  trustees  to  sell  ont  the  stock  to  be  set  apart  for 
my  daughter,  Elizabeth  Kearney,  and  lend  the  same 
at  like  interest  and  on  like  security,  the  interest  thereof 
to  be  applied  to  the  same  purposes  herein-before  men- 
tioaed  in  respect  to  her.  and  should  such  interest  yield 
a  surplus  over  and  above  what  may  be  requisite  for 
the  maintenaace  and  education  of  my  said  daughter, 
Elizabeth  Kearney,  then  to  lay  out  such  surplus  in 


Is.  Government  Three  per  Gent.  Consolidated  Annui- 
ties, being  two  third  part  of  said  consols,  subject  to 
the  trusts  of  the  said  will,  became  vested  in,  and  was 
the  absolute  property  in  equity  of  petitioner,  and  that 
on  his  attaining  the  age  of  twenty- one  years  he  was 
entitled  to  have  said  sum  of  £1,902  is.  Three  per 
Cent.  ConspU  transferred  to  his  own  name. 

Brewster,  Q.C.,  with  James  Henry  Monahan,  ap- 
peared in  support  of  the  petition. — We  insist  that  we 
are  entitled  to  and  have  acquired  a  vested  and  trans* 
missible  interest  in  two-third  parts  of  the  stock  on  our 
attaining  twenty-one  years,  and  the  executors  and  trus- 
tees have  no  right  or  equity  to  refuse  to  transfer  the 
same  to  us.  Three  propusitions  are  aubmitted  to  the 
Court— First,  that  when  the  interest  is  given  tin 
prcBsenti,  then  the  legacy  vests;  secondly,  that  when 
the  fund,  by  the  direction  of  the  testator  is  segregated 
from  the  others,  then  also  it  vests;  and  thirdly, 
that  the  Court  will  not  presume  an  intestacy.  Now, 
on  the  first  proposition,  Hanson  v.  Graham  (fi  Vea. 
jun.  238);  Lane  v.  Qoudge  (9  Ves.  jun.  225);  Vize 
V.  ^ney  (I  Drury  &  Warren,  8J7).  In  fact  the 
cases  are  uniform. — Lister  v.  Bradley  \\  Hare,  10) 
There  the  marginal  note  is,  *'  A  legacy  to  be  paid  to 
the  legatee  when,  or  if  he  attained  twenty-one,  held  to 
be  vested  at  the  death  of  the  testator,  and  not  to  be 
contingent  upon  the  legatee  attaining  twenty  one.'^ 
A  very  remarkable  case  on  this  point  is  Parker  y^ 
Gotding  (13  Sim.  418).  There  the  testator  directed 
his  trustees  to  pay  the  intor&st  of  £2,500  to  hia 
daughter  for  life,  for  her  separate  use,  and  after  her 
death  for  the  maintenance  of  all  her  children,  until 


the  purchase  of  Government  stock,  and  abide  the  j  they  should  attain  twenty-one,  and  then  to  be  equally 
tmsts  herein-before  mentioned  with  respect  to  the  divided  amongst  her  said  children,  and  if  his  daughter 
fnnd  to  be  set  apart  for  my  daughter,  Elizabeth  Hear-  i  should  die  without  leaving  a  child,  then  that  the  prin- 
oey.  I  appoint  the  said  Doniiuick  Daly  and  John  '  cipal  should  bo  divided  amongst  all  his  children  then 
Savage  executors  of  this  my  last  will,  and  1  appoint  ,  living.  The  danghter  had  children,  but  they  all  died 
tbe  Right  Reverend  John  Leahy  Co-adjutor  Koman  under  twenty-one,  and  it  was  held  nevertheless  that 
Catholic  Bishop  of  the  Diocese  of  Dromore,  guardian  '  the  legacy  vested  in  them. — Hammond  v.  Maide  (1 


of  my  children. 

^*  (Signed)  John  Kearnet." 

The  petition  then  stated  that  testator  died  the  16th 
November,  1858,  and  that  all  the  assets  of  testator 
were  realized  by  the  said  executors;  that  in  accord- 
ance with  the  provisions  of  said  will  the  said  execu- 
tors divided  the  stock  into  two  parts,  the  one  consist- 
ing of  two  thirds  of  the  said  stock,  which  they  had 
aet  apart  as  the  portion  belonging  to  petitioner,  and 
which  said  two-thirds  amounted  to  the  sum  of  £1902 
Is.,  and  the  other  one-third  part,  or  £951  Os.  6d.,  the 
executors  have  set  apart  on  a  separate  account.  The 
petition  then  stated  that  John  J.  Kearney  attained  his 
age  of  twenty-one  years *on  the  10th  of  May,  1863, 
and  that  on  the  19th  of  November,  1863,  said  exe- 
cntort  transferred  into  the  names  of  petitioner  the  sum 
of  £500  New  Three  per  Cent.  Consolidated  Annui- 
ties in  pursuance  of  the  provisions  of  the  said  will 
That  there  was  now  standing  in  the  books  of  the  Go- 
Temors  and  Company  of  the  Bank  of  Ireland  in  the 
names  of  the  said  executors  the  sum  of  £1,402  Is. 
Three  per  Cent  Consolidated  Annuities.  That  the 
dividends  in  said  two-thirds  had  been  from  time 
to  time  duly  paid  over  by  the  said  executors  to  peti- 
tioner. That  petitioner  was  advised  that  upon  the 
«lrue  cooatruction  of  said  will  the  aaid  sum  of  ^1,902 


Coll.  281);  In  re  Bartholomew's  Trust  (16  Sim. 
585J;  In  re  Orme(\  Ir.  Ch.  R.  1 77).  On  the  se- 
cond proposition,  Saumiers  v.  Vautier  (1  Craig  & 
Phillips,  248  r.  Re  Hatte's  trusts,  ex  parte  Block  (2 
De  Gex  &  Jones,  196).  The  third  proposition  is 
self  evident 

Lawless,  Q.C.,  with  Randal  McDonnell,  appeared 
for  the  executors  and  trustees  of  said  will. — The  true 
object  of  testator  and  the  purpose  of  his  will,  was  ma- 
nifestly on  the  face  of  the  will  to  prevent  the  petitioner 
during  bis  minority  and  early  life  from  becoming  pos- 
sessed at  once  of  the  whole  property,  and  therefore  did 
testator  direct  the  executor  to  pay  out  the  sum  so  be- 
queathed to  him  by  instalments  at  the  ages  of  twen- 
ty-one, twenty-fonr,  and  twenty-eight,  at  the  same 
time  leaving  to  us  a  discretion  to  enlarge  the  instal- 
ments directed  hy  his  will,  if  we  should  think  it  ad- 
visable so  to  do.  There  are  passages  in  this  will 
which  lake  the  case  quite  out  of  the  authorities  relied 
upon  on  the  other  side;  here  the  fnnd  was  not  to  be 
paid  out  untd  the  petitioner  had  reached  twenty  four; 
and  a  discretionary  power  was  vested  in  the  trustees  to 
pay  a  larger  portion  at  either  twenty-one  or  twenty-fonr 
In  Watson  v.  Hayes  (5  Mylne  &  Craig,  125),  the 
testator  in  his  will  directed  his  executors  to  apply 
£25  per  annum  for  the  maintenance  of  testator's  na- 
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tqral  dangbter  till  twenty-one  or  marriage,  wbicbever 
Bhonld  first  happen,  when  hid  executors  were  thereby 
required  to  pay  her  £500.  She  died  under  twenty- 
one,  and  unmarried,  and  it  was  ihen  held  that  the 
legacy  did  not  vest,  but  failed.  Kow  the  testator  in 
this  case  directs  that  the  two-thirds  are  to  be  applied 
towards  the  maintenance  of  the  legatee.  Jennings  y. 
Hunter  (3  Brown's  0.  G.  415)  was  cited  to  shew  that 
the  giving  a  sum  for  the  maintejiance  of  a  child  was 
not  at  all  eqnivalent  to  giving  him  a  vested  interest 
therein.  The  leading  case  is  Leake  v.  Robinson  (2 
Mer.  363).  Owing  to  the  reckless  extravagance  of 
the  young  man,  they  refused  taking  out  tne  money 
until  he  reached  twenty  eight  years  of  age. 

RandaU  M^DonneU^  cited  Butcher  v.  Leach  (5 
Beav.  393). 

John  M*Mahon  appeared  for  Elizabeth  Kearney. 

Tbe  Lord  Chancellor. — ^This  young  man,  the  pe- 
titioner, has  an  absolute  vested  interest  at  twenty  one 
years  of  age  to  these  funds  which  be  claims  by  his  peti- 
tion ;  and  I  shall  order  them  into  Court.  It  is  said  the 
trustees  were  justified,  from  the  recklessness  of  the 
young  man  in  withholding  from  him  those  sums,  and  also 
that  there  was  such  an  ambiguity  in  the  will  as  would 
justify  the  executors  taking  the  course  they  have 
taken.  Well,  I  do  not  think  that  there  is  any  difii- 
culty,  on  reading  the  will,  in  seeing  that  the  peti- 
tioner has  a  Tested  interest  on  reaching  21.  Here 
there  is  a  gift  over,  if  both  the  children  die  under 
twenty-one  years.  Thli  rule  is  well  known  [vid. 
Williams  on  Executors,  5th  edition,  1 260],  that  when 
the  testator  gives  a  legatee  an  absolute  interest  in  a 
defined  fund,  so  that  according  to  the  ordinary  rule 
be  would  be  entitled  to  receive  it  at  21  years  of  age, 
but  by  tbe  terms  of  the  will,  payment  is  postponed  to 
a  subsequent  periOil,  for  example,  till  the  legatee  at- 
tains the  age  of  twenty-five,  this  Court  will,  never- 
theless, order  payment  on  his  attaining  twenty- one. 
Let  the  money  then  be  brought  into  Court,  and  let 
each  party  pay  his  own  costs. 


Slator  V,  Jordan. — Nov,  16,  17. 

Wi^ — Election— Changing  word  "or"  into  ^*a,nd/ 

Testator  by  his  will,  dated  1st  February,  1847,  gave 
antf  devised  and  heq*uathed  to  his  grand-daughter y 
A.  E.,  ''the  sum  o/£1000,  or  £50  per  annum, 
whichever  my  executors  think  fit  or  most  advan- 
tageous for  my  said  grand  daughter;  said  sum  of 
jeiOOO,  or  £50  a  year,  as  the  case  ma\f  be,  to  be 
paid  by  my  daughter,  M.  B.,  and  to  be  chargeable 
and  payMe  out  of  that  portion  oj  my  property  be- 
queathed to  the  said  M.  B.,  her  heirs,  ^c 

and  in  the  event  of  my  said  grand-daughter,  A,  E. 
dying  unmarried,  or  without  leaving  lawfiU  issue, 
her  surviving,  or  before  she  attains  the  age  of  2 1 
years,  the  said  mm  oJ  £l  000,  or  £50  per  annum, 
so  bequeathed  to  her  as  aforesaid,  to  sink  and  not 
to  bepaid,  but  to  be  and  remain  the  property  of  my 
said  daughter,  M,  B.,  her  heirs,  ^c.*^  Said  M.  B,, 
elected  as  sole  executrix  to  pay  said  annuity^  and  I 


not  the  £1000.     Beld-^-eAof  said  election  wu  pro- 
perly made  by  soMd  executrix. 

Held  also  that  the  said  wot^ds  "  or'*  and  "or,"  whtd 
testator  had  so  used,  must  be  read  " and**  and  that 
therefore  in  order  that  the  executory  devise  over  tc 
M.  B.  might  take  effect,  all  the  three  events  must 
have  firzt  happened,  namely — A,  E,,  must  have  died 
vnviatried  and  without  isiue,  her  surviving,  and  66 
fore  she  attained  the  age  of  tioentyone;  and  that  ont 
of  the  events  having  happened,  the  executory  devist 
over  was  gone. 

Ten  was  a  cause  petition  proaentad  by  the  petitioners, 
Patrick  Slator,  and  Alicia  Slator,  his  wife,  aguost  Ghas. 
Bourke  Jordan,  and  Maria  Margaret  Jot  dan,  hiswifa 
The  petition  prayed-  that  tbe  trusta  of  the  will  of 
the  late  V\' alter  £akena  might  be  carried  into  execQf 
tion  under  tbe  direction  of  the  Coart,  and  the  righU 
of  Alicia  and  all  other  parties  interested  might  be  ai* 
cercained,  and,  if  necessary,  that  an  account  might  be 
taken.  The  petition  staled  that  Walter  Eakeos,  of 
Richmond  Hoose,  in  the  Connty  of  Wexford,  made 
bis  last  will  bearing  date  the  Ist  of  February,  1847, 
whereby,  besides  several  other  devises  and  legacies  to 
different  persons,  he  gave,  devised,  and  bequeathed  to 
his  daughter,  Maria  M.  &t>wne,  otherwise  Eakens,  ail 
his  estate,  right,  title,  and  interest  in  all  that  and  thoae 
the  dwelling  houses  and  lands  of. to  hold  the  afore- 
said dwellinghouses,  lands,  and  premises.uutobisdaagh- 
ter,  and  to  her  heirs,  executors^  administrators,  and  as- 
signs, for  ever.  Testator  then  devised  and  bequeathed 
unto  bis  grand- daughter  (the  petitioner,  Alicia,  by  her 
then  name  of  £akons)  as  follows: — '*  I  give,  devise,  aod 
bequeatJi  unto  my  said  grand-daughter,  Alicia  £akeos, 
tbe  sum  of  £1,000  or  £60  per  year,  whichevermj 
executors  think  fit  or  most  advanugeons  tor  my  said 
grand- daughter;  said  sum  of  £1,000,  or £50 a  year, 
as  tbe  case  may  be,  to  be  paid  by  my  dangbter,  the 
said  Maria  Margaret  Browne,  and  to  be  cbargeable 
and  payable  ont  of  that  portion  of  my  property  be- 
queathed to  the  said  Margaret  Browne,  her  heirs, 
executors,  administrators,  and  assigns  for  ever,  as 
aforesaid ;  and  after  reserving  ont  of  the  annual  inte- 
rest of  said  £1,000,  or  out  of  the  said  £60  a  year, 
as  the  case  may  be,  an  adequate  sum  for  the  mainte- 
nance, clothing,  and  education,  my  executors  are  to 
place  the  balance,  if  any,  in  Government  or  other 
approved  securities,  and  to  account  with  the  said 
Alicia  Kakens  for  samo  on  her  attaining  tbe  a^re  of 
twenty ^one  years;  and  in  the  event  of  my  said  grand- 
daughter,  Alicia  £akens,  dying  unmarried,  or  witbont 
leaving  lawful  issue  her  surviving,  or  before  she  at- 
tains the  age  of  21  years,  then  said  sum  of  £1,000 
or  £60  per  annum,  so  bequeathed  to  her  as  afore- 
said, to  sink  and  not  to  be  paid,  but  to  be  and  re- 
main the  property  of  my  said  daughter,  Maria  Mar- 
garet Browne,  her  heirs,  executors,  admiuistrators, 
and  assigns."  Testator  then  having  bequeathed  sll 
the  residue  of  bis  property  to  the  said  Maria  Marga- 
i*et  Browne,  appointed  her,  together  with  the  Rer. 
William  Moran,  of  St.  Peter's,  Wexfoi-d,  and  John 
Thomas  Devereux,  executors  of  this  bis  last  will,  tbe 
probate  whereof  was  granted  to  the  said  Maria  Mar 
garet  Browne  alone.  Said  Alicia  attained  her  age  of 
twenty-one  on  the  16th  of  Angost,  1861,  and  do 
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■ettfement  whatever  was  executed  on  her  marriage 
widi  the  petitioner,  P.  Sl^r.  Said  respondent,  Maria 
Margaret  Browne,  in  1 855,  intermarried  with  the  re- 
apondent,  Chas.  Bonrke  Jordan.  The  petitioners  made 
an  application  bearing  date  27th  Jane,  1862,  to  the 
mspoudenta  to  pay  the  said  snm  of  £1,000,  and  in 
■Bswer  thereto  the  following  replj  was  received  from 
tbe  respondents: — '*  In  reply  to  yonr  notice  of  27th 
Janoary,  1 862,  we  have  to  inform  yon  that  we  admit 
assets  of  the  late  Walter  Eakens;  that  Alicia  Eakeos, 
odwrwtse  Slator,  has  been  paid  £50  a  year  since  the 
death  of  Walter  £akens;  that  by  the  will  of  the  said 
Walter  Eakens  she  has  been  beqoeathed  either 
tl^QQO  or  £50  a  year,  at  the  discretion  of  the  per- 
acMial  representative  of  the  said  will  as  therein  men- 
fiiooed;  and  that  I,  tbe  said  Maria  M«  Jordan  as  the 
executrix  of  the  said  Walter  Eakens,  and  who  have 
proved  bis  will,  have  exercised  my  judgment,  being 
to  empowered  by  atad  will,  and  have  deemed  it  more 
fit  and  advantageous  for  the  said  Alicia  Eakens,  other- 
wise Slator,  to  be  paid  £50  per  annum,  and  not  the 
£1,000,  and  said  Alicia  Eakens,  otherwise  Slator,  has 
been  accordingly  paid  said  sam  of  £50  per  annum  as 
aforesaid,  and  she  has  rec«ved  same  in  pnnsuance  of 
fbe  bequest  in  said  will.  We  are  accordingly  willing 
lo  coQtinae  to  pay  the  said  £50  according  to  the  be- 
quest in  said  will,  but  we  deny  that  we,  or  the  assets 
^said  Walter  Eakens,  are  subject  to  the  payment  of 
tbe  £1,000,  to  which  yonr  notice  refers.  Dated  the 
13th  of  February,  1862.  Signed— Charles  Bourke 
Jordan,  and  Maria  Margaret  Jordan,  his  wife." 

Brewster  J  Q.G.  (with  whom  were  Morris,  Q.C,  and 
Boper)  appeared  for  tbe  petitioners. — The  first  propo- 
sition we  contend  for  is,  that  there  is  here,  under  the 
lenna  of  this  will,  a  perpetual  annuity,  and  not  one  do* 
tennining  ou  the  life  of  Mrs.  Slator,  bequeathed  by  the 
testator  to  her  the  object  of  his  bounty.     It  is  utterly 
impoeaible  that  such  a  construction  could  be  contended 
for,  as  that  the  annuity  should  cease  on  the  life  of  Mrs. 
Slator;  sach  conid  not  have  been  tbe  intention  of  the 
testator.     It  is  trae  that  there  were  no  wards  of  limi- 
tation, such  as  *^  heirs,'*  used.     In  EUon  v.  Sheppard 
(1  B.  C.G.  531V  a  gift  of  personalty  to  trustees  to  pay 
the  interest  to  A.  with  power  to  dispose  of  the  fund 
by  will  as  she  pleased,  and  without  any  other  words 
of  limitation,  was  held  to  bo  an  absolute  gift.     Robin- 
mm  V.  Duagait  (2  Vernon,  181)  was  *'  where  A.  by 
hts  will  devises  bis  land  to  B.  in  fee,  paying  £400 
whereof  £200  to  be  at  tbe  disposal  of  his  wife  by  her 
will,  to  whom  she  should  think  fit,  the  wife  died  in- 
testate, the  administrator  shall  have  this  £200,  the 
property  thereof  being  absolutely  vested  in  the  wife." 
MoikdtfTie  Y,  Maakefyne  (Ambler,  750) ;  Bar  ford  v. 
Street  (16  Yes.  133),  and  a  number  of  cases  cited  in 
a  note  to  the  above  case  of  Elton  v.  Sheppard  (1  B. 
G.C.  531^  where  the  cases  are  collected — [The  At- 
tomeyCknerid  here  interposed,  and  said  that  Mr. 
Brewster  was  addressing  himself  to  establish  a  pro- 
position not  denied  by  the  respondent.     We  do  not 
deny  that  the  estate  in  the  £50  a  year  or  in  the 
£1,000  was  not  a  life  estate,  but  was  absolute  to 
whomsoever  it  might  belong,  and  did  not  in  any  way 
depend  on  the  life  of  the  respondent,  Mrs.  Slator.] 
Then  the  only  question,  as  the  other  side  does  not  now 
dispute  the  proposition  we  are  proceeding  with,  is 


whether  -the  respondents  should  pay  over  to  us  abso- 
lutely this  £1000,  or  whether  we  in  the  event  of  the 
Court  holding  that  the  election  was  well  made  by  the 
repondents,  are  entitled  to  this  perpetual  annuity 
absolntely,  so  that  we  might  sell  and  dispose  <^ 
same.  [The  Attorn^  (Tentfro/.— Precisely  so,  but 
we  never  by  any  of  our  pleadings  raised  the  ques- 
tion to  which  Mr.  Brewster  was  just  addressing  him- 
self.] Well,  now,  as  to  this  discretion  exercised 
by  Mr.  Jordan,  what  was  it  she  had  done?  Her  dis- 
cretion was  exercised  for  her  own  benefit.  It  is  said 
in  Re  Reloved  Wilkes'  Chanty  (8  Maa  N.  &  Gord., 
440)  that  discretion  must  be  exercised  with  an  ab- 
sence of  indirect  motive  by  tbe  person  who  has  the 
power;  that  it  must  be  done  with  an  honesty  of  in- 
tention and  a  fair  consideration  of  the  subject.  In 
the  words  then,  of  Lord  Truro  in  this  last  cited 
case,  the  duty  of  this  Court  is  to  see  that  that  dis* 
cretion  of  the  trustee  and  executor  has  been  thus  ex- 
ercised. It  is  absurd  to  ssy  that  the  intention  of  the 
testator  was,  that  the  moment  the  breath  was  out  of 
him,  Mrs.  Jordan  could  exercise  her  discretion 
to  appoint  the  £60  a  year  to  the  respondent,  just 
wbat  a  moment  before  the  testator  himself  conid  have 
done.  Hart  v.  Tribe  (18  Beav.  218)  is  cited  to 
show  that  thia  Court  will  prevent  an  improper  exer- 
cise of  a  discretion  of  this  kind.  The  next  point  for 
the  consideration  of  the  Court  is,  that  although  a  con- 
currence of  the  executors  in  using  their  discretion  waa 
required  by  the  testator,  yet  nevertheless  that  there 
was  only  one  execntor,  and  that  the  one  most  interested 
in  selecting  the  £60  a  year,  and  there  was  no  concur- 
rence whatever.  In  Gray  v.  6^ayf  13  Ir.Chan.R.404) 
the  marginal  note  was,  **  Where  a  discretionary  trust 
is  vested  in  trustees  the  Court  will  not  interfere  with 
the  exercise  of  the  discretion,  if  it  be  not  capricious 
or  improper^  though  a  suit  be  instituted  for  the  ad- 
ministration of  the  trust  funds.  If  the  trustees  do 
not  concur^  the  Conrt  will  distribute  the  trust  fund 
among  the  parties  equally.  *' 

T^  Attorney  General  {Lawson\  with  the  Soli* 
cttor-Oeneral  {Sullivan)  and  Edmond  Jordan^  ap- 
peared for  the  respondents. — It  was  more  advan- 
tageous to  Mrs.  Slator  to  have  the  £50  a  year 
than  the  £1,000.  By  the  Jg  1,000  she  could  only 
have  £30  a  year.  As  to  the  discretion  given  to  the 
executor,  it  will  be  observed  that  no  discretion  waa 
given  to  Mrs.  Jordan  any  more  than  to  any  other,  save 
in  the  capacity  of  executrix. — Pink  v.  Thinsey  (2 
Mad.  162).  We  are  not  to  make  a  will  for  the  tes- 
tator; we  are  to  expound  it.  If  there  were  a  dozen 
executors  here,  the  power  could  only  vest  in  the  ex- 
ecutor who  would  Act  as  such.  Williams  on  Execu- 
tors, p.  251,  referring  to  Sngden  on  Powers,  p.  124, 
commenting  on  Lord  OranviUe  v.  McNeill  (7  Hare, 
156),  where  it  is  said  that  a  power  in  a  settlement 
over  even  real  estate  to  one,  his  executors,  adminis- 
trators, or  assigns,  may  be  executed  by  those  who 
act  under  the  will,  although  another  of  them  lefuse  to 
act.  Oar  cc'-executor  declined  to  act  in  this  case; 
therefore,  applying  the  above,  we  who  made  the  eleo- 
tion,  qua  executor,  were  perfectly  justified  in  doing 
ns  we  have  done. — We  deny  that  Alicia  Eakens  has 
I  an  absolute  property  in  this  annuity  or  in  the 
£1,000,  inasmuch  as  there  is  an  executory  devise 
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over,  "in  the  event  of  mj  said  granci -daughter, 
Alicia  Eakens,  dying  unmarried,  or  without  leav- 
ing lawful  issue  her  surviving,  or  before  she  attiuned 
twenty  one  years  of  age,"  when  it  was  to  sink  into 
"  the  property  of  my  daughter,  Margaret  Browne," 
There  is  now  a  single  event  upon  which  the  limitation 
over  to  Mrs.  Jordan's  estate  depends — Alicia  Eakens 
has  passed  twenty- one,  and  she  has  married.  But  if 
she  die  without  issue,  the  annuity  of  £50,  or  the 
£1000  will  ''sink  and  remain  the  property  of  my 
daughter  Maria  Margaret  Brown,"  now  Jordan.  This 
word  "  or  '*  cannot  be  read  "  and  ". — Coates  v.  Hart 
(32  Beav.  349)  commenting  on  Orey  v.  Pearson  (27 
Beav.  143;  s.  a,  6  H.  L.  Cas.  88). 

The  Solicitor  General  replied. — It  is  open  to  this 
Court  to  substitute  the  word  "  and,"  for  •«  or »'  and 
so  Sir  John  Romilly  thought  in  Seccomhe  v.  Edwards 
(28  Bear.  440). 

The  Lord  Chancellor  said  that  he  would  give  a 
declaration  that  the  annuity  was  a  perpetual  annuity. 
I  think  that  Mrs.  Jordan,  the  respondent,  has  wisely 
exercised  her  discretion  in  appointing  to  the  petitioner 
the  £50  a  year.  I  have  considered  this  case  care- 
fully, and  I  have  arrived  at  the  conclusion  that  the 
word  '•  or  ",  I  should  say  the  two  "  ors  "  must  be 
read  ''and,"  and  that  being  so  that  the  executory 
devise  over  could  not  take  effect  if  any  of  the  events 
occurred,  because  it  was  only  in  the  failure  of  them 
all,  the  copulative  conjunction  adding  them  together, 
that  the  executory  devise  can  take  effect.  That  case 
in  the  House  of  Lords,  Greif  v.  Pearson  is  not  a 
parallel  case,  because  that  was  a  case  where  the 
woixl  "  and  "  was  used.  The  case  before  us  is  where 
**  or  "  is  used,  and  the  cases  go  to  shew  that  "  and  " 
can  not  be  used  disjunctively  as  '"or" — Seccofnbe  v. 
Edwards  (28  Beav.  440);  but  it  is  otherwise  when 
•'  or"  is  used,  and  in  this  case  we  shall  read  "or" 
as  "  and."  The  conclusion  I  have  arrived  at  is  this. 
Mrs.  Slator  cannot  compel  the  Jordans  to  pay  her  this 
jBIOOO,  Mrs.  Jordan  having  elected  to  pay  her 
£50  a-year; — and  this  £50  a  year  is  the  absolute 
property  of  the  petitioners,  there  being  no  executory 
devise  over  in  the  case,  one  of  the  events  having 
happened. 


Court  of  dueen'0  Benr]^. 

Reported  by  WiUUm  Woodlock,  Eiq.  BRniat«r-at-Law. 

M^SwiNET  AND  Delant  V.  WiLsoN.— ifay  12. 

Demurrer— Pteading— Action  against  sheriff. 

A  summons  and  plairUinan  action  agairutasheriff  con- 
tained two  counts,  the  first  for  not  levying  under  a 
writ  of  fi.  fa.  "  whereby  plaintiffs  were  delayed  in  re- 
covering their  money,  and  wereUkely  to  losethesame: " 
the  second  for  a  false  return  o/nulla  bona,  ''whereby 
plaintiffs  were  deprived  of  the  means  of  obtaining 
their  money,  and  the  same  was  still  unpaid,  and 
teas  likely  to  be  lost  to  the  plftintiffsJ*  Defences 
simply  pleading  that  it  was  not  by  reason  of  the 
matters  stated  in  the  counts  respectivdy  that  the 


plaintiffs  suffered  the  damages  averred  m  each  coml 
respectively  J  were  held  bad. 

Demurrer: — The  first  count  of  the  summons  tnd 
plaint  complained  that  the  plaintifis,  on  (he  5th  of 
November,  1663,  in  the  Court  of  Common  Pleas  at 
Dublin,  by  the  judgment  of  said  Court,  recovered 
against  John  Wheeler  the  sum  of  £51  198.  Id.  for 
debt  and  costs,  and  afterwards,  and  upon  the  3rd  day 
of  August,  1 864,  the  plaintiffs  sued  out  of  the  said 
Court  a  writ  of  fieri  facias  upon  the  said  jodgmeot 
directed  to  the  sheriff  of  the  County  of  Westmeatb, 
whereby  her  Majesty  the  Queen  commanded  the  aaid 
sheriff  that  out  of  the  goods  and  chattels  of  the  said 
John  Wheeler,  he  the  said  sheriff  should  cause  to  be 
levied  in  his  bailiwick  the  sum  of  £33  17s.  9d.  ster- 
ling, being  the  sum  certified  to  be  due  on  foot  of  said 
sum  of  £51  19s.  Id,  so  then  lately  recovered  as 
aforesaid,  and  that  he  should  hare  that  monej,  toge- 
ther with  interest  on  the  &aid  sum  of  £33  17s.9d.at 
the  rate  of  £4  per  cent,  per  annum  from  the  5th  day 
of  November,  1863,  before  herjnsticesattbe  Qoeen'i 
Courts  on  the  24th  day  of  August,  1864,  to  render 
to  the  plaintiffs  for  their  debt  besides  costs  and  inte- 
rest as  aforesaid,  and  that  he  should  do  all  snch  other 
acts  as  by  the  statute  passed  in  the  16th  and  17tb 
years  of  her  said  Majesty's  reign  he  was  in  that  be- 
half commanded  to  do,  and  that  he  should  have  tlien 
there  the  said  writ,  and  the  said  writ,  before  the  de- 
livery thereof  to  the  said  sheriff,  contained  all  other 
endorsements,  directions,  and  particulars  necessary  to 
make  same,  and  the  same  was,  at  the  time  next 
thereinafter  mentioned,  a  good  and  sufficient  writ  in 
that  behalf,  and  the  plaintiffs  thereupon  caused  the 
said  writ  to  be  delivered  to  the  defendant  as  and 
being  the  sheriff  of  the  said  County  of  Westmeath 
aforesaid,  to  be  executed,  and  at  the  time  of  the  de- 
livery of  the  said  writ  aforesaid  and  afterwards,  dar- 
ing a  reasonable  lime  in  that  behalf,  goods  and  chat- 
tels of  the  said  John  Wheeler  were  within  the  said 
bailiwick  of  the  said  defendant,  and  the  defendant 
then  had  notice  thereof,  and  could  and  ought  to  have 
levied  thereout  the  money  and  interest  mentioned  in 
the  said  writ,  yet  the  defendant,  being  snch  sheriff  as 
aforesaid,  did  not  nor  would  levy  the  said  money  and 
interest,  and  made  default  in  the  execution  of  the  said 
writ,  whereby  the  plaintiffs  had  been  delayed  in  reco- 
vering the  said  money  and  interest,  and  were  likdy 
to  lose  the  same.      In  the  second  count  the  plaintifi 
further  complained  (to  save  prolixity  praying  that  » 
much  of  the  first  count  commencing  with  and  inclna- 
ing  the  words,  "that  the  plaintiffs,  on  the  5th  of 
November,  1863,  in  the  Court  of  Common  Pleas, 
and  ending  with  and  including  the  words,  "andwuW 
and  ought  to  have  levied  thereout  the  money  and  in- 
terest in  the  said  writ,"  might  be  incorporated  and 
read  as  if  repeated  in  this  count),  and  theplau»»w 
said  that  the  defendant  as  and  being  such  sheriff  a» 
aforesaid,  falselv  returned  to  the  said  Court  upon  tM 
said  writ  that  the  said  John  Wheeler  had  not,  attw 
time  of  the  deliveiy  to  the  defendant  of  the  said  writ, 
or  at  any  time  up  to  the  time  of  making  such  return, 
any  goods  and  chattels  within  his  bailiwick,  wherwi 
he  could  levy  the  amount  or  any  part  thereof,  as  oy 
the  said  writ  he  was  commanded,  whereby  the  p»«- 
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tiffs  were  deprived  of  the  means  of  obtaining  the  said 
money  and  interest,  and  the  same  were  still  unpaid, 
and  were  likely  to  be  lost  to  the  plaintiffs.  To  the 
first  count  the  defendant  pleaded,  secondly,  that  it  was 
not  by  the  means  of  any  of  the  matters  therein  com 
plained  of  that  plaintiffs  had  been  delayed  in  recover- 
ing the  said  money  and  interest,  and  were  likely  to 
lose  the  same  as  therein  mentioned,  or  any  part 
thereof.  To  the  second  coont  the  defendant  pleaded, 
secondly,  that  it  was  not  by  the  means  of  the  matters 
ther^n  complained  of  that  the  plaintiffs  Were  deprived 
of  the  means  of  obtaining  the  said  money  and  interest 
or  any  part  thereof,  or  were  likely  to  lose  the  samii- 
as  therein  alleged.  To  each  of  these  defences  the 
plaintiffs  demurred,  saying  that  the  same  did  not  dis- 
close any  defences  to  the  said  counts  respectively,  good 
in  substance,  because  the  same,  while  they  purported 
to  be  pleaded  to  the  entire  of  ^ach  of  said  causes  of 
action,  were  in  fact  pleas  to  the  damages  only;  and 
because  while  they  purported  to  traverse  the  accruing 
of  any  damages  to  the  plaintiffs,  they  were  in  fact  a 
traverse  only  to  part  of  the  damaf;es  alleged  by  the 
said  writ,  and  thereby  appearing  to  have  accrued  to 
the  plaintiffs;  and  because  it  did  not  traverse  the  said 
caases  of  action,  nor  confess  anl  avoid  the  same; 
and  because  it  tendered  an  immaterial  issue,  and  was 
ricious  and  double. 

Keogh  in  support  of  the  demurrer. — If  upon  the 
face  uf  the  pUading  it  appears  that  there  is  a  legal 
damage  which  is  not  traversed,  we  are  entitled  to  say 
that  there  is  an  actual  damage.  They  admit  in  their 
plea  to  the  second  count  that  there  was  a  false  retnrn, 
nod  that  there  was  legal  damage.  All  that  they  tra- 
Terse  is  the  concluding  averment.  The  case  comes 
exactly  within  tha  distinction  taken  by  Lord  Denuian 
in  Cli/ton  V.  Hooper  (6  Q.  B.  468);  Barker  v.  Green 
(2  Hiugb,  317);  RancLll  v.  Wheble  ( 1 0  A.  &  E  7 1 9) ; 
Bales  V.  Wingfielil  (4  Q-B.  580).  A  traverse  of  a 
virtule  cujus  is  bad. 

PhiUipa  and  /.  E,  Walsh,  QC,  in  support  of  the 
pleading. — We  submit  that  the  defences  are  good 
First,  iu  an  acti'kn  of  this  kind  against  a  sheriff,  whe- 
ther fot  not  levying  or  for  a'false  return,  the  damages 
are  the  gist  of  the  action.  Secouilly,  no  damages 
can  be  recovered  in  that  species  of  action  unless  they 
are  specially  laid.  If  the  Court  had  concluded  with- 
out the  averment  at  the  end,  the  pleading  would  be 
demarrable.  Once  damages  are  the  gist  of  the  action, 
there  is  an  end  of  legal  damage  by  implication. 
[^O^Brien,  J.-^How  do  you  get  over  CUJton  v. 
Hooper  (6  Q.B.  468)?]  We  submit  that  the  principle 
npon  which  that  case  was  decided  is  not  law  at  pre- 
sent.  Assuming  that  the  sheriff  could  or  ought  to 
have  levied,  still  if,  aotwithstanding  his  neglect  or 
default,  the  plaintiff  would  have  lost  his  debt  Irom 
other  surrounding  circumstances,  the  sheriff  would 
not  be  Table  to  an  action. — WiUiams  v.  Mostyn  (4 
M.  &  W.  145j.  Damage  does  not  accrue  until  a 
new  writ  issues,  and  there  is  no  averment  of  a  new 
writ  having  issued  here.  Barker  y.  Green  is  over- 
raled  by  other  cases.— iitfvy  v.  Halt  (29  L.  J.,  N.  S. 
C-  P.  127;  8.a  6  Juf.  N.S,  702).  Suppose  there  waa 
%  heavy  arrear  of  rent  due,  which  f^ould  swamp  the 
debt,  still  even  though  the  sheriff  did  not  pay  it,  the 
pUintiff  would  hare  suatuoed  no  damage.  {FiUgmrald^ 


J. — In  such  a  case  nnUa  bona  would  have  been  a  trae 
return,  and  yon  could  have  pleaded  that  you  did  not 
falsely  rctnm  nulla  bona,']  The  principle  of  Wyliey. 
Birch  (14  Q.B.  477)  is  that  where  the  damage  did  not 
accrue  by  the  act  of  the  defendant,  that  is  an  answer  to 
the  action.  We  have  no  general  issue  in  this  country. 
There  is  no  way  of  taking  a  traverse  except  as  we  have 
done  it  here. — BuUen  and  Leake,  p.  341,n.  ;1  Chittyon 
Pleading,  by  Greening,  411.  Custis  v.  Sandford 
(4  Ir.  G.  L.  Rep.  197)  shows  that  we  have  raised  the 
very  issue  which  wonid  have  been  sent  to  the  jury. 
There  is  a  marked  distinction  between  cases  of  ^.  feu 
and  of  ca,  %a.  There  is  no  breach  of  duty  in  the  case 
of  ^,  fa,  unless  actual  damage  arises  by  the  sheriff 
not  levying,  but  in  the  case  of  a  ca.  8a,  there  is  a 
breach  of  duty  in  permitting  an  escape.  That  at 
once  gets  rid  of  the  cases  of  Eandell  v.  Wheble  and 
Ba  ^r  v.  Gr^fi.  ^  Bullen  and  Leake,  340.  34 1« 
594.  The  exception  made  there  is  involved  in  the 
very  case  cited  on  tho  other  side.  Clifton  v.  Hooper 
is  decided  by  the  same  judges  who  decided  Wtflie  v. 
Birch,  and  there  is  not  tiic  slightest  si^^n  that  they 
disapproved  of  their  former  decision.  They  arc  re- 
conciieable  on  th**  distinction  above  mentioned,  and 
'  on  no  other.  Randell  v.  Wheble  and  Clifton  v.  Whelan 
both  turn  on  the  same  doctrine.  Bales  v.  Wing- 
field  does  not  decide  the  question  here.  Non3  of  the 
ca3cs  are  any  authority  ^gainst  us,  but  supposing  they 
are,  the  transfer  hero  denies  every  possible  injury 
arising  to  the  plaintiff — Williams  v.  Mostyn  (4  M, 
&  W.  145).  It  is  said  that  this  vicious  a^  being  a 
traverse  of  a  virtiite  cujus,  imt  Lucas  v.  NockeLh  (10 
Bing.  157;  s.  c.  in  U.  of  L.,  7  Bl.  140.)  shows  that 
you  may  always  traverse  a  virtute  cujus,  wherever  it 
mvolves  a  matter  which  is  essential  to  the  action* 
Whenever  it  is  a  matter  of  fact,  and  not  a  mere  infe- 
rence of  law,  you  may  traverse  it — Heal  v.  Simpson 
( I  Lord  Uaymond,  408).  If  it  is  once  admitted  that  an 
argumentati>o  denial  of  the  averment  in  tho  plaint 
would  be  good,  a  fortiori  a  direct  denial  of  it  would  be 
also.  The  objection  to  the  second  defence  does  not 
apply  to  tho  first  defence,  and  the  denial  in  tho  second 
defence  applies  to  ever}nhing.  At  all  events  it  is  a 
mere  slip  and  will  be  amended. 

Heron  Q.  C,  in  reply — The  argument  is,  that 
there  being  a  just  debt  and  Vkfi,  fa,  going  to  tho  she- 
riff, and  admitting  that  the  debtor  had  (?oods,  and 
th^t  he  made  a  fal:<e  return,  he  is  to  be  permitted  to 
say  that  there  was  no  damage,  and  therefore  no  ac- 
tion. That  is  going  too  far.  The  defence  is  argu- 
mentative and  insensible,  because  on  the  record  tha 
facts  are  admitted  which  render  it  insensible  and  false. 
Wylie  v.  Birch  ought  to  have  been  followed  by  the 
pleader  here.  There  is  no  precedent  for  such  a  plea 
as  this.  it  is  not  traversed  in  the  secOnd  defence 
that  the  mouey  is  still  unpaid. 

O'BuiEN,  J. — In  this  case  wo  are  all  of  opinion 
that  both  demurrers  should  be  allowed,  and  we  do  not 
think  it  involves  any  difference  with  the  judgment  in 
Clifton  v.  Hooper^  and  that  the  judgment  there  is 
applicable  here.  That  was  for  not  executing  a  ca. 
<a.,  and  Lord  Denmao  says,  **  When  the  clear  right 
of  a  party  is  invaded  in  consequence  of  another*! 
breach  of  dnty,  he  must  be  entitled  to  an  action 
against  that  paity  for  some  amount**'    It  u  said  that 
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tkAt  is  a  mere  dietam,  bat  I  eaooot  treat  as  a  dietam 
that  which  is  stated  b^  the  judges  as  the  reason  of 
their  jadgment.  WiUiams,  J.,  says  the  same  thing. 
The  jury  had  foand  that  ia  point  of  fact  no  damage 
had  been  snstatned,  and  he  sajs,  **  I  am  of  the  same 
opinion*  The  spedal  fisding  of  the  jury  b  immate- 
rial except  as  to  the  amount  of  damages,  Ao  action 
di  accrue  by  reason  of  the  defendant's  breach  of 
dotr;  so  far  the  plaintiff's  daim  is  sopported,  and 
tmder  the  circomstances  he  is  entitled  to  nominal 
damages.*'  Then  Coleridge,  J.,  adopts  the  same 
principle;  and  Wightman,  J.  says,  **The  plaintiff 
here  has  certainly  lost  the  benefit  of  a  right  which  he 
has  to  detain  the  body  of  the  debtnr.  That  right 
may  have  been  of  no  valoe,  hot  still  there  was  some 
damage.''  We  do  not  think  that  there  is  any  aothority 
to  confine  that  to  the  ease  of  a  co;  so.  in  England, 
and  I  think  the  case  b  reconcilable  with  WyUe  r. 
Birch.  That  case  arose  on  Kjujh,  It  was  an  action 
broQght  against  the  sheriff,  alleging  a  seianre  and 
eale,  and  a  false  return.  The  defen£int  pleaded  three 
pleas,  and  certain  acts  which  showed  that  in  point  of 
fact  the  plaintiff  sustained  no  damage  from  the  de- 
fendaut's  admitted  dereliction  of  do^.  Those  facts 
however  were  stated  on  special  pleas,  and  a  demurrer 
was  taken  to  those  pleas,  and  the  Court  held  that  the 
defendant  latidg  stated  in  fab  pleas  facts  which  were 
admitted  by  the  demurrer,  and  which  showed  that  in 
ihct  the  plfdntiff  had  sustained  no  damage,  was  enti- 
tled to  judgment  How  dbes  that  case  apply  to  the 
one  before  us?  There  Is  a  state  of  facu  apparent 
on  the  dedariLtion  whFch  b  admitted  in  the  defence, 
that  there  was  a  jS.  >k ;  that  there  were  goods;  that  it 
was  the  duty  of  the  defendant  to  levy ;  tlutt  he  did  not 
levy,  and  that  the  writ  was  out  of  return.  The  se- 
cond count  adds  that  the  sheriff  made  a  &lse  return. 
I  would  say  that  beyond  all  doubt  that  establish^  a 
case  which  entitled  the  plaintiff  to  substantial  da- 
mages. The  sheriff adurittfall  the  fiiots,  bat  traverses 
the  conclusion  that  the  plaiatiff  thereby  lost  his  debt, 
It  would  be  a  most  hiconvenient  mode  of  pleading, 
and  inconsbtent  with  the  spirit  of  the  Common  Law 
Procedure  Act  to  hold  that  the  sheriff  could  d#fbnd 
himself  by  a  general  allegation  of  thb  dort,  admitting 
the  loss  of  the  debt,  without  stating  what  the  reason 
of  the  loss  was,  or  suggesting  any  groaud  whatever 
for  sapposiug  tuat  tike  sheriff  was  not  answerable  for 
fab  breach  of  duty.  We  weve  relhrred  to  acsiBeof 
CiaUsr.  Sandford^  but  there  the  words  eomplafaied 
of  wore  not  actionable  in  themselves  without  speebi 
damage.  I  observed  that  Mr*  Walsh  who  argoed  the 
case  said  that  a  '*  mere  genend  charge  b  not  slander, 
bnt  it  would  be  difibrent  if  the  charge  had  been  that 
the  plaintiff  was  dlunk  in  the  discharge  of  fab.  duty." 
It  was  necessary  there  to  allege  special  damage  ui 
otder  ta  maintain  the  aotieU)  because  the  wdrds 
spoken  were  of  a  character  whfeb  weald  not  beae- 
tfonable  without  special  damage.  All  that  was  done 
was  to  amend  the  summons  and  pbuit^  and  dbect 
Issoes  for  the  jury.  I  do  not  thiofc  that  at  lillaffeetB 
tile  coBcIosion  W9  arrive  at,  and  for  which  the  case  in 
2Mi>  Law  Journal  b  mther  aor  authority.  There 
there  was  a  plea  «f  Not  GuSi^^  and  on  it  the  plaintiff 
was  alkmed  to  go  intor  a  case  which  the  defendant 
was  allowed  to  answer  by  showing  that  no  matter 


what  the  debt  was,  the  pidntiff  could  not  have  reco- 
vered anything  on  that  eaecntkm. 

Hates,  J.-^  go  upon  the  ground  that  the  paify 
ought  to  bave  pU«ded  speciaUy. 

FmantALnv  J. — I  concor  that  the  demuner  onght 
to  be  allowed  to  both  defences.  As  to  the  aeoond 
defence  there  can  be  no  reasonable  ground  for  m- 
tauiing  it.  I  do  not  think  it  necessaiy  to  say  how 
far  CUfton  v.  Hooper  may  be  distuigubhabb.  Bat 
taking  it  to  be  dbtingnishable,  I  think  with  my  bro- 
ther Hayes  that  where  the  record  sUtes,  as  hero,  a 
dear  breach  of  duty  on  the  put  of  the  sheriff,  adr- 
cumalance  from  which  damage  necessarily  flovA,  any 
state  effects  showing  that  the  damage  didnotariae 
ffXMB  what  be  had  done,  ought  to  be  stated  by  pletJ- 
uig  the  fects  speciaUy,  and  not  merely  by  an  vga- 
meatative  traverae  as  here.  If  he  relies  on  bank- 
ruptcy he  riionld  plead  it,  as  it  shows  that  there  wis 
no  breach  of  duty  on  fab  pari.  So,  if  there  was  a 
daim  for  rent  he  should  plead  muUa  bona,  or  the  facts. 
I  therefore  ocncnr  in  opinieii  that  the  demunrer  ahooJd 
be  allowed. 

Demurrer  oBowed. 


UaTNE,  APfE£LART;   MaIjOOIOKW,  BXSFQHmT. 

AfdSfS,  4,5;  Jme  10. 
Fixed  nS-^StoL  26  *  27  Viet.  c.  114,  a.  4. 

A  fixed  net  erected  in  1854,  ha  unused  from  1857 
to  iB69^(snd  of  which  daring  the  opemeatondf 
1 862  only  eome  gsfe-polee  remained  etantSng,  »  not 
a  ^^ fixed  net  legaUy  erected  for  eatching  tabnoncr 
trout  during  the  open  season  of  1862,*'  twrtw  aa 
meaning  ofe.  4 o)  the elat.  26  ^  27  Fulcllt 

This  was  an  appeal  from  an  order  of  the  Fishery 
Oommbsioners  abating  two  webs  bdongiog  to  the 
appelbnt  The  Oommbsioners,  at  the  end  of  the 
case  stated  by  them,  gave  several  reasons  for  thdr 
order,  but  the  only  one  upon  which  the  Court  decided 
upon  the  present  apped  was  the  first,  which  stated 
that  the  wdn  in  question  were  not  legally  erected 
for  the  catching  of  salmon  and  trout  dnriag  the  open 
season  of  1862.  The  facts,  ao  far  as  related  to  the 
question  ndsed  by  thb  ground  of  decbion,  were  « 
Mows:— The.  knds  of  East  and  West  Asdee,  which 
are  situated  on  a  amdl  river  mnning  bto  the  estoary 
of  the  Shannon,  were  purchased  by  the  appellant  m 
the  Incumber  Estates  Court  In  1852,  sod,  as  wis 
contended  by  hmi,  he  obtdned  by  fab  ooore)«oce  a 
severdfisheiT,  which  had,  fae  alleged,  beendwajf* 
enjoyed  with  the  landsr  In  the  year  1854,  he  ercctea 
two  stake  wdrs  in  the  riveR  These  weirs  were  eoia- 
posed  of  a  snocessbn  of  long  poles  fixed  in  the  bed  ot 
the  river,  between,  which  poles,  said  attadiad  to  them 
by  ropes  for  the  purpose'  of  aecorfng  them,  were  cer- 
tain smaller  staked  or  '^gye  poles.*'  and  to  thw«Jr 
ter  the  nets  used  for  Uking  fish  were  fixed,  am 
wdvs  were  need  down  to  the  year  1857,  bat  from 
tfiat  year  until  1863  tl«ey  were  not  used;  the  new 
ikad  long  poles  were  taken  away ;  no  Ucease  was  paij 
and  in  the  open  season  of  1862  dl  that  remained 
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were  the  smaller  stakes  or  gye-poles*  In  the  year 
1363  the  weirs  were  again  pat  into  working  order. 
The  eommisBionere  (with  the  exception  of  the  legal 
eonmiseioiier,  who  dissented)  held,  on  these  foets, 
that  the  weirs  were  sot  legally  erected  or  ased  for 
the  catching  of  salmon  and  treat  daring  the  open  sea- 
SOQ  of  1662  within  the  meaning  of  section  4  of  the 
2»ft24  Viet,  c  114. 

Br€W8Ur,  Q.G.,Ywith  him  Butt^  Q.C,  and  N€ligan) 
ftr  the  appdlant»— 'The  coostrnctida  arrired  at  bj 
the  CommiBsionefs  oto  the  4th  section  is  erroneous, 
aftd  raiders  the  Act  ineondstent      The  GoDHmission- 
ta  aay  thai  no  weir  which  was  not  actually  fished 
durfaig  the  year  1862  can  be  l^alised  under  the  Act 
atS  4t  6  Vid.  c  106,  or  at  all,  no  SMltei  how  legal  it 
wae  before.    The  word  «'ereet  **  is  used  in  this  sec- 
tiMi ;  elsewhere  in  this  code  the  word  used  is  **  place." 
By  a  amall  traesposition  of  the  section  it  can  be  made 
to  have  a  better  construction,  aud  to  be  better  Sng- 
lah  than  it  is  now.    We  woold  Mad  it,  '*No  fiated 
net  for  catching  salmon  that  was  not  legally  ereoted 
dving  the  open  season  of  1862  shall  be  placed  or 
naed."      The  Act  was  passed  on  the  28th  July, 
1863.     The  provision  refers  to  the  season  of  1862; 
that  of  1863  was  nearly  over  when  the  Act  was 
passed,  and  the  season  of  1862  was  selected  becanse 
m  bin  had  been  brought  in  m  1862  that  did  not  be- 
come kw,  and  it  ras  anticipated  that  when  the  bill 
was  lost  people  would  erect  weirs  which  did  not  exist 
before,  and  therefore  the  legislatioii  of  1863  referred 
back  to  that  time.      My  argument  is  that  the  word 
^  erected  ^  refers  to  the  structuie,  not  to  the  use.    If 
the  weir  was  in  use  when  the  Act  of  1863  passed, 
mad  if  it  had  been  erected  before  1862  in  conformity 
with  the  previous  Act,  the  Commissioners  were  hound 
to  give  a  certificate  of  its  having  been  so  evected, 
^though  it  was  not  fished  in  1862.      Sections  18  & 
19  of  thestaL  5  &  6  Viet.  c.  106,  gave  a  ri|^t  to 
#rwct  wein  subject  to  eeftain  eonditione.   Intbe22«d 
eeetiOB  eveiTthing  has  reference  to  the  original  erec- 
fion  or  phMiag  of  the  iFsira    The  23rd  section  uses 
the  word  «*  esUblish;**  the  24th  usee  the  same  word. 
Section  26  speaks  of  **  the  formation  and  construction 
of  the  weirs,**  pointing  to  their  original  erection.    It 
cniBot  be  denied  that  from  the  passhig  of  that  Act 
imtil  the  late  one,  a  nHm  might  go  on  erecting  new 
wein.    He  was  not  bomid  to  erect  them  within  any 
ffirea  time.    Stat  8  &  9  ^et.  c.  108,  &  2,  uses  the 
words  '*to  he  placed  or  erected,''  shewing  that  *'  fish 
wiA  or  use "  are  very  different  from  *'  erecting  or 
l^lMing/*    The  words  ''erect  or  use*'  point  to  two 
fiatinet  acts,  and  vi  ere  employed  because  the  sections 
liBpoBed  penalties  for  those  duforent  acts.     That  ap- 
pean  more  strongly  in  section  6^  where  thewoids 
mn,  "shall  erect,  use,  or  fish;"     Section  6  it  stiU 
iMre  Important.    There  the  wonb  are,  *"  shall  erect, 
9»-eMCl,  or  n«e^»*  plainly  shewing  that  the  Legishi* 
tut*  knew  Well  the  meaninj*  of  the  wer^  and  wished 
tb  provide  against  all  Aose  oases^     Stat  1 1  A  12 
Yict.  6-  92,  s.  29,  also  shows  the  distlnctieik    So 
dM  Stat.  13  d?  14  Vict.  c.  88,  ss.  12, 14,  15,  and  16. 
Watdr.  The  Justieea  oft>Mm  (4  Ir..  Jur*  N^  a,  p. 
%^)  ia  most  important  ae  shewing  the  distinclioa 
batwecB  ereetbg  and  arfag;    If  the^  words  meant  the 
■ame  thmg  the  judgment  would  mean  nothing.    Sec- 
tions 17f  18;  and  43,  are  imporUnt  in  the  same  view. 


'in  section  17  the  words  are,  '*^erect,  reerect,  use  or 
fish.'*      Those  in  section  18r  are   **  erect,  use,  or 
fish.''      The  Legislature  had  all  these  sections  in 
view  when  the  last  Act  was  passed,  and  it  will  carry 
out  their  intention  to  hold  that  the  word  '*  erect  ** 
referred  to  the  original  construction  of  the  weir.     It 
ia  impossible  that  it  can  refer  to  the  use  of  the  weir, 
having  regard  to  the  words  nsed  in  the  whole  of  this 
code.    If  the  weir  had  not  been  erected  at  all  until 
the  year  1862,  it  would  not  be  legal.      The  section 
means  "erected  under  the  provisions  of  the  Act  of 
1842."  The  aetual  fishing  in  1862  was  not  intended 
to  be  imperative.    If  this  was  not  a  fixed  net,  the 
I  Goinmissioners  had  no  jnriadictiott  to  abate  it. 
!     LongfiM^  Q.C,  and  Barryy  Q.O.,  for  ^^  resppa*- 
dent.— -The  decision  of  the  Commissioners  was  that 
leaving  some  stumps  or  poles  was  not  sufficient  to 
catisfy  s.  4  of  the  ittat.  23  &  24  Vict.  &  1 14.    The 
Court  is  asked  to  dedde  that  a  weir  which  was  dere- 
lict in   1867,  and  of  which  since  then  nothing  re* 
mained  but  some  unused  stumps  or  poles,  was  a  net 
J  legally  erected  in  the  open  season  of  the  year  1862, 
and  that  that,  which>  wias  not  ereoted  in  point  of  fiict^ 
was  erected  io  point,  of  law,,  and  was  in  existenqe 
I  daring  all  the  time  #hen  it  was  not  in  existence* 
J  There  was  no  cammu  rwertetuU  here.    The  appellant 
fished  for  one  or  two  years;  he  then  leaves  the  weir 
derelict,  and  afterwards  oomee  and  says  it  was  legally 
I  erected  in  1862.      The  intention  of  the  LegisUtnrs 
was  to  preserve  the  rights  of  those  persons  only  who 
were  availing  themselves  of  those  rights  b  1862» 
'Section  4  preserved  ousting  rights;  net  shadowy 
rights,  but  rights  which  were  valuable,  and  then  m 
ezercsse.     Unquestionably  the  weir  cannot  be  said  to 
be  erected  unless  it  is  in  a  position  for  fishing.    Even 
if  it  was  not  necessary  that  the  net  should  be  in  ao- 
tual  nse^  still  at  least  there  should  be  a  substantial 
,  eteetion,  which  does  not  exist  in  this  case.    As  to  the 
construction  which  it  was  sought  on  the  othei  side  to 
put  upon  the  section,  we  must  read  the  words  in  their 
collocation  as  we  find  them,  in  their  ordinaiy  gram- 
maitieal  sense.    Prima  facU  the  words  mean  sndi  an 
oectien  as  would  enable  the  weirs  to  catch  fish  dur- 
ing the  open  season.     The  words  **  for  catching  sal* 
men  or  treat,"  are  used  as  a  qnallficatlMi  of  the  verb 
''erected;''  to  show  the  purpose  of  the  erection,  and 
not  as  an  adjeetive  descriptive  of  the  engine.     Sect; 
b  shows  tins.      Sections  2,  3,  5,  6,  and  8  of  8  d(  9 
Vict,  c  108,  are^an  illustration.     It  will  be  found 
that  the  worda  ^  fixed  net "  are  always  used  by  them- 
selves, without  the  Words^  "  for  catching  salmon  or 
lrout»"  and  the  words  ''fixed  net"  have  a  defined 
meaning  of  themselves*     The  aq;umeat  on  the  other 
side  ignores:  the  words  "during  the  open  season.'* 
Those  werd&  are  pnt  there  as  descriptive  of  the  kind 
of  erection  which  the  Act  dealt  with.      For  the  pnr- 
poseof  preventing  the  construction  of  new  nets,  it  would 
have  been  sufficient  to  say,  "  no  net  erected  in  1 862." 
The  words  '* during  the  open  season"  were  iatro- 
dneed  to  show  the  aort  of  erection  that  was  meant. 
The  Li^gisktuM  intended  to  save  the  rights  of  those 
who  ini  1862  were  actively  engaged  in  exercisicg  their 
rights*  Therwerds'' used  "and  "erected"  arosome- 
limes  used  syaonymonsly  in  this  code. 
BuU,  Q.a,  repfied. 

Ctir.  ado.  wdu 
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Junt  10. — Lbfrot,  C.  J. — We  are  all  of  opiaion 
to  affirm  the  Gommissionera'  report,  that  the  weir  was 
not  legally  erected  on  the  first  ground. 

0*Bbien,  J.«.The  onlj  donbt  which  I  eotertatn, — 
and  it  is  not  sufficiently  strong  to  warrant  me  in  dis- 
senting from  the  judgment  of  the  Conrt — is,  whether 
the  Commissioners  themselves — their  power  being  to 
abate  a  fixed  net — can  exercise  the  power  which 
is  given  them  by  s.  5  of  the  Act,  an  i  then  say  under 
••  4  that  it  was  not  a  fixed  net  legally  erected  for 
catching  salmon  or  trout  daring  the  open  season  of 
]  862.  If  they  deal  with  it  as  a  weir  that  they  have 
power  to  abate  under  the  Act,  it  is  difficult  to  say 
that  it  was  not  a  weir  that  was  standing  in  1862; 
but  as  the  rest  of  the  Court  are  of  an  opposite  opi- 
nion, the  doubt  npon  my  mind  is  not  sufficiently 
strong  to  enable  me  to  dissent  from  their  decision. 

Hates,  J. — I  am  of  opinion  that  neither  of  the 
weirs  was  a  weir  legally  erected  during  the  open  sea- 
son of  1862,  within  the  meaning  of  section  4  of  the 
Act.  It  is  clear  that  it  is  not  necessary  that  the 
business  of  a  weir,  being  a  fixed  net,  should  be  car- 
ried on  during  that  season,  but  merely  that  it  should 
be,  during  that  season,  a  fixed  net  erected  for  the 
purpose  of  catching  salmon  and  trout.  The  question 
is,  what  is  a  fixed  net  erected  for  the  purpose  of 
catching  salmon  aud  trout  during  the  open  season  ol 
1 862  ?  It  cannot  be  merely  the  setting  np  or  fixing 
of  the  poles  from  which  the  net  must  be  removed  at 
the  end  of  one  open  season,  and  to  which  it  may  be 
pat  back  at  the  next  season.  If  the  setting  np  merely 
of  the  poles  would  not  satisfy  the  Act,  still  less  would 
the  setting  np  of  mere  ^ye- poles.  Again,  s.  22  of  the 
11  &  12  Vict,  c.  92,  enacts  ''that  if  any  person  sh  ill 
erect  any  engine,  net,  instrument,  or  device  for  the 
taking  of  salmon,  without  the  same  being  licensed, 
the  engine  or  net  shall  be  forfeited  and  sold.^'  This 
plainly  contemplates  that  by  the  erection,  which  im- 
plied the  necessity  of  the  payment  of  a  licence,  was 
meant  patting  the  net  into  fishing  order.  It  is  an 
abuse  of  language  to  say  that  a  net  is  erected  when 
no  portion  of  the  fishing  gear  is  erected.  Whether 
the  object  of  the  Legislature  was  to  prevent  the  erec- 
tion of  totally  new  weirs,  or  to  prevent  the  revival  of 
old  weirs  which  had  been  disused,  it  is  manifest  that 
the  purposes  of  the  Legislatare  would  not  be  satisfied 
by  merely  a  few  poles  being  driven  into  the  sand. 
Upon  these  grounds  I  am  of  opiaion  that  both  the 
nets  which  have  been  the  subject  of  argument  here 
are  bad. 

Fitzgerald,  J. — I  agree  that  the  judgment  of  the 
Commissioners  should  be  affirmed  upon  the  first 
ground  stated  by  them,  which  is,  that  these  weirs  had 
not  been  legally  erected  for  the  catching  of  salmon 
and  trout  during  the  open  season  of  1862,  within  the 
meaning  of  sec.  4  of  st.  26  &  27  Vict.  c.  1 14.  Now 
it  is  npon  that  ground  that  I  agree  with  the  decision 
of  the  Commissioners,  offering  no  opinion  on  the  other 
points,  as  it  is  unnecessary  for  me,  in  the  view  which  I 
take,  to  do  so.  I  can  only  say  that  I  listened  with  great 
attention  to  the  ingenious  arguments  which  were  ad  - 
dressed  to  us  by  the  counsel  for  the  appellant  npon 
the  construction  of  the  4th  section,  and  I  also  care* 
folly  considered  the  very  ingenious  judgment  of  the 
legal  Commissioner;  bat,   notwithstanding  every  ef- 


fort on  my  part  to  ascertain  any  doubt,  I  conld  find 
no  subject  of  donbt  on  the  very  plain  language  of  ths 
section.  There  Is  some  difficulty  in  coDStrningit 
with  reference  to  the  6th  section ;  but  I  can  see  my 
way  to  that,  and  when  the  Legislature  says,  in  Ian- 
gaage  which  can  admit  of  no  donbt,  that  no  fixed  net 
that  was  not  legally  erected  for  catching  salmon  or 
trout  daring  the  open  season  of  1862,  shall  be  placed 
or  nsed  for  catching  salmon  or  trout  iu  any  inland  or 
tidal  waters,  are  we  to  blot  oot  those  plain  words 
from  the  Act,  and  say  that  the  Legislatare  intended 
something  else  which  they  did  not  express?  It  may 
be  a  cruel  and  severe  law,  bat  that  is  matter  for  the 
Legislature;  and  I  agree  with  my  brother  Hayes, 
that  it  would  be  an  evasion  of  the  language  of  the 
Legislatare  to  hold  that  the  placing  of  a  few  gjc  poles 
woold  be  sufficient  to  satisfy  the  requ'reroents  of  the 
Act.  I  never  entertained  a  shadow  of  doubt  npon 
the  subject,  although  I  paid  the  utmOst  attentioii  to 
the  argumeuts  which  were  adiressed  to  os. 

Lefrot,  C.  J. — It  would  be  a  mere  repetition  for 
me  to  go  over  the  grounds  on  which  I  concur  in  the 
decision  of  the  Commissioners,  my  brother  Fitzgerald 
having  stated  the  grounds  on  which  I  go. 


Reeves,  appellakt;  Malcomson,  bespondent. 

Ma\f  6;  Junt  8,  10. 

Partial  abatemefU — Meaning  of  word  "  land  ^^— St, 
5*6  Vid.c,  106,  s.  19. 

Where  a  weir  was  partly  within  and  partly  beyond 
low  water  mark,  and  the  inner  of  its  two  pockds 
was  outside  low  water  mark.  Held  (jyBritn^  lA, 
dissentiente),  that  it  should  be  abated  eiUirdji,  and 
not  partially. 

The  meaning  of  the  words  ^^land  adjoiniHj^^  ins.  19 
ofstaL  5^6  VicL  c.  106,  m  not  confined  to  ara- 
ble land,  but  may  be  satisfied  bif  the  possession  of 
land  partly  road  and  partly  shingle.  ' 

This  was  an  appeal  from  a  decision  of  the  Fi.^be7 
Commissioners  abating  three  weirs  of  the  appellant— 
the  Rush.en  weir,  the  Parcruadh  weir,  and  the 
Lynches  Point  weir,  all  situate  upon  the  cslua^  of 
the  River  Shannon.  Upon  the  hearing  of  the  ap- 
peal the  appeal  was  abandoned  as  to  the  Rusbeen 
weir,  the  Commissioners  having  found  that  it  wm 
injurious  to  navigation.  With  respect  to  the  Parc- 
ruadh weir,  they  fbuud  that  it  was  582  feet  in 
length,  having  two  pockets  connected  by  a  leader, 
and  having  a  similar  leader  running  oat  from  the 
shore  to  the  inner  pocket,  and  that  at  low  water 
mark  the  inner  pocket  was  240  feet  outside  the  onu- 
uary  low- water  mark.  Upon  this  they  condemned  the 
entii*e  weir  as  being  illegal  and  contrary  to  the  provi- 
sions of  the  St.  5&6  Vict.a  108,  s.  26.  The  appellant, 
upon  the  inquiry  below,  sought  to  uphold  both  the  Par- 
cruadh and  Lynch's  Point  weir  upon  ihe  grounds  that 
be  was  the  occupier  of  land  adjoining  the  weirs  within 
8.  19  of  St.  6&6  Vict,  c  106.  In  order  to  make 
out  this,  he  showed  possession  of  land  adjoioiog  each 
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weir,  which  was  separated  by  a  wall  or  fence  from 
the  tenants'  farms,  and  consbted  partly  of  road  and 
partly  of  shingle,  no  part  of  it  being  arable.  The 
Commissioners  (the  legal  commissioner  dissenting),  held 
that  this  was  not  land  within  the  meaning  of  the  section. 
There  were  several  other  points  raised  in  the  eonrse  of 
the  armament,  bat  as  the  Court  decided  only  npon  the 
points  jnst  given,  the  report  is  confined  to  them. 

Brewster,  Q.C.  and  BuUy  Q.G.  (with  them  Tandy  and 
Beesei)  for  the  appellant. — ^The  Commissioners  ought 
only  to  have  abated  as  much  of Parcruadh  welras  was  be- 
yond low-water  mark.  The  Legislature  in  this  code 
of  laws,  plainly  shows  that  it  contemplated  a  partial 
abatement  in  certain  cases.  Statute  8  &  9  Vict,  c 
108,  88.  3  and  6,  speak  of  removing  '*part  of"  the 
weirs.  It  was  never  intended  that  that  part  which 
never  was  a  nuisance  should  be  abated.  The  Legis- 
lature made  the  weir  a  nuisance  only  so  far  as  it  ex- 
tended below  low- water  mark.  The  words  **  part 
thereof*'  also  occur  in  st.  13  &  14  Vict.  c.  88,  ss. 
14,  15,  17,  18,  which  last  is  most  important.  Part 
of  a  thing  may  be  a  nuisance,  another  part  not,  and 
in  such  a  case  if  the  destruction  of  a  part  must  destroy 
the  whole,  there  the  party  cannot  complain ;  but  it  is 
otherwise  if  the  parts  are  separable^ — 17  Viner's  Abr. 
38.  As  to  the  other  point,  there  is  nothing  to  con- 
fine the  meaning  of  the  word  'Mand  "  to  arable  land. 
The  Queen  v.  McCarthy  (12  Ir.  C.  L.  Rep.  79). 

Longfield^  Q.C.  and  Shaw,  Q.C.  for  the  respon- 
dent.— The  Parcruadh  weir  was  illegal  as  extending 
beyond  low-water  mark.  Everything  which  made  it 
a  fishing  weir  was  beyond  the  legal  boundary. 
Supposing  it  wis  now  partially  abated,  that  is  sup- 
posing the  fidhing  part  was  brought  within  low- 
water  maik,  it  would  not  be  a  weir  legally  erected  in 
f  be  open  season  of  1 862.  The  strip  of  land  was  not 
sufficient  to  satisfy  s.  19  of  5  &  6  Vict,  c  108.  The 
presumption  is,  that  the  road  and  waste  land  passed 
to  the  tenants  of  the  adjoining  land,  and  therefore, 
was  not  in  the  possession  of  Mr.  Reeves  at  all. — Doe 
T.  Peatiay  (7  B.  &  Cr.  304);  Berridge  v.  Waid  (30 
L.  J.  C.  P.  218;  8.  c.  10  C.  B.  X.  S.  400);  John- 
son's Dictionary,  *'  Shore."  [O'Brien,  J.y  referred  to 
Hale  d€  Jure  Maria,  p.  12.] 

Cur.  adv.  vuU. 

June  10. — FrrzQERALD,  J The  appeal  in  this 

-case  involves  the  right  to  three  weirs ;  but,  as  I  un- 
derstood, one  of  them,  the  Rusheen  weir,  was  given 
up,  and  I  think  properly  so,  for  on  the  case  stated, 
there  could  be  no  doubt  that  it  was  injurious  to  navi- 
gation. The  case  next  involves  several  very  serious 
qaesticns  as  to  a  set  of  weirs  called  the  Parcruadh  weir; 
bat  npon  those  questions,  save  one,  I  mean  to  offer 
no  opinion.  The  Commissioners  find,  as  to  it,  that  it 
was  582  feet  in  length,  having  two  pockets  connected 
bj  a  leader,  and  having  a  similar  leader  running  out 
from  the  shore  to  the  inner  pocket,  and  that  at  low- 
water  the  inner  pocket  waa  240  feet  ouuide  the  ordi- 
naiy  low-water  mark.  It  follows,  from  that  state  of 
things,  that  the  entire  of  the  fishing  pait  of  this  weir 
was  illegal  and  contrary  to  the  provisions  of  the  pre- 
TiouB  Act,  6  &  6  Vict.  c.  106,  s.  26  of  which  prohi- 
bits the  erection  of  such  weirs  so  as  to  extend  below 
low  water-mark,  and  therefore,  as  to  Parcruadh  weir. 


its  condemnation  by  the  Commissioners,  so  far  as  it 
was  a  fishing  weir,  was  correct,  and  so  I  hold,  with- 
out entering  into  questions  of  title.  With  reference 
to  the  projection  of  Parcruadh  weir  beyond  low- water 
mark,  the  majority  of  them  decide  that  as  the  whole 
of  the  fishing  part  of  the  weir  projected  beyond  low 
water  mark,  the  whole  of  the  weir  must  be  removed; 
and  I,  unfortunately,  found  myself  obliged  to  concur 
with  this  view,  that  they  were  right  in  deciding  that 
the  whole  of  it  should  be  removed.  We  had  a  good 
deal  of  discussion  which  would  be  more  properly  ap- 
plicable to  the  Lynch'8  Point  weir;  and  for  my  part, 
I  am  of  opinion  that,  whether  the  question  is  as  to 
nuisance  to  navigation,  or  as  to  illegality  on  other 
grounds,  I  have  no  doabt  that  if  the  Commissioner! 
find  that  only  a  portion  of  a  weir  is  illegal,  they  can 
direct  a  partial  abatement,  and  there  is  a  similar 
power  in  this  Court;  and  if  in  this  case,  after  remov- 
ing the  portion  which  was  illegal,  there  still  remained 
a  fishing  weir,  we  might  direct  a  partial  abatement ; 
but  in  Uiis  case  I  can  see  my  way  to  no  other  judg- 
ment than  that  which  the  Commissioners  have  arrived 
at  They  have  determined  that  the  whole  of  thia 
thing  that  was  a  fishing  weir  was  below  low-water 
mark;  and  if,  on  that  sUte  of  facts,  we  were  to  direct 
a  partial  abatement,  the  resnlt  would  be  only  to  raise 
a  question  which  we  should  decide  as  we  do  this  one. 
The  result  would  be  that  they  would  abate  the  whole 
of  it  save  a  portion  of  the  inner  leader,  which  would 
remain ;  but  that  portion  would  not  be  a  weir  legally 
erected  for  catching  salmon  and  trout  during  the  open 
season  of  1862.  It  would  be  open  to  any  party  to 
question  it,  and  on  its  being  again  brought  before  the 
Commissioners,  the  question  would  be,  could  it  be 
legal,  it  not  being  a  weir  legally  erected  in  the  open 
season  of  1 862.  The  determination  on  that  could 
only  be  that  the  structure  should  be  kibated.  Under 
the  4th  section  the  only  weir  that  is  to  continue  is  one 
erected  in  the  open  season  of  1862.  This  weir  ex- 
isted certainly  in  the  open  season  of  1862,  but  the 
whole  of  what  constituted  it  a  weir  waa  in  violation 
of  the  law.  It  is  no  doubt  a  great  misfortune  to  Mr. 
Beeves,  and  I  wish  I  could  give  my  judgment  in  his 
favour,  but  I  am  coerced  by  the  language  of  the  sta- 
tute. I  concur,  therefore,  as  to  Parcruadh  weir,  that 
the  Commissioners  were  right  in  holding  that  the 
whole  of  the  weur  was  illegal  and  ought  to  be  re- 
moved. We  now  come  to  Lynches  Point  weir.  As 
to  that,  the  finding  was  that  the  evidence  did  not 
show  how  much  of  it  projected  beyond  low-water 
mark,  and  that  an  opportunity  should  be  given  for  a 
survey.  If  the  question  as  to  partial  abatement 
arises  npon  this  weir,  it  is  plain  that  if  the  fishing 
weir  is  above  low-water  mark,  the  remedy  will  be  te 
remove  that  whi<;h  is  below. 

fljLTEs,  J.— I  concur  in  the  view  taken  by  my  bro- 
ther Fitagerald,  and  even  in  his  expression  of  regret 
at  being  compelled  to  take  that  view.  Now,  with 
respect  to  the  questions  raised  In  this  case,  it  is  con- 
tended here  that  there  is  a  grant  of  a  several  fishery. 
I  confess  I  cannot  find  either  in  the  words  of  the 
charter,  or  in  the  user  which  has  been  had,  anything 
to  warrant  the  conclusion  that  there  was  a  several 
fishery  in  the  place  in  question.  Th^  next  argument 
waa  thati  even  If  there  waa  not  a  several  fishery,  thera 
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was  ID  Mr.  Reeres  Buoh  a  poasesaioa  of  land  adjoining 
the  water  as  woold  warrant  hU  poasesaion  of  a  weir. 
Notwithstanding  the  argamenia  addressed  to  as  on 
the  part  of  the  respondent,  it  is  my  opinion  that  the 
iqipellaut  was  the  occopier  of  land  which  wonld  war- 
■tmnt  his  having  a  weir.  It  Boakes  no  difference  whe- 
Uier  the  land  which  he  occnpted  was  fertile  land  or 
mere  shingle.  No  matter  what  its  natnve  may  be,  it 
ia  land  which  enables  him  to.  hare  access  to  the  fish- 
ary,  and  having  regard  to  what  I  think  was  the  po- 
licy of  the  Legislature,  namely,  not  to  leave  the  fish- 
ary  to  a  mere  scramble,  bat  to  give  it  to  an  owner 
irhose  interest  it  wonld  be  to  protect  the  peace  of  the 
public.  I  chink  he  had  land  in  his  occupation  within 
the  meaning  of  the  Act.  Bnt,  then,  as  to  these  two 
ireirs  and  their  projection  bejrond  low- water  mark.  In 
the  year  1842,  when  the  10th  sec.  of  the  5  &  6  Vic. 
passed,  there  was  a  concession  made  lo  the- public  of 
a  right  which  had  not  been  theretofore  enjojed.  That 
right  was  given  on  certain  terms,  one  of  which  was, 
that  no  stake-net,  &c.  should  be  placed  or  erected,  or 
anffercd  to  remain,  in  anch  a  manner  that  the  same 
shall  extend  to  a  greater  distance  than  from  high- 
water  to  low-water  mark  of  spang  tides,  except  in 
tiie  cases  mentioned  in  the  section.  That  seems  to 
have  been  the  condition  on  which  the  right  granted 
in  sec  19  was  given;  aad  I  think  that  any  person 
who  after  that  erected  a  weir  and  poshed  it  beyond 
low -water  mark,  did  wtiat  was  illegal,  and  the  weir 
might  have  been  partially  abated.  That  ri^t  of  par- 
tial abatement  existed  until  the  late  Act,  hot  then 
matters  were  different,  for  then  the  Legislature  says, 
**  We  must  have  no  more  of  these  new  weirs  erected 
by  owners  of  adjacent  lands;  and  we  will  say  that 
no  persons  save  those  who  had  weirs  legally  erected 
in  1862  shall  have  a  right  to  them."  Conld  this 
weir  be  said  to  be  legally  erected  by  a  person  who  for 
years  before  1862  had  persisted  in  keeping  up  an 
illegal  weir?  I  concur,  therefore,  with  my  brother 
^itagerald  as  to  Parcruadh  weir;  and  as  to  the  other, 
I  am  willing  to  say  nothing,  and  therefore,  on  the 
whole,  I  follow  the  judgment  of  my  brother  Fitz- 
gerald. 

FmoERALD,  J. — The  main  point  escaped  my  at- 
tention when  I  was  delivering  my  judgment.  The 
judgment  of  the  Commissioners  ought  to  be  reversed 
80  far  as  they  say  that  the  appellant  had  failed  to 
establish  a  title  nnder  sec  19.  I  think  the  strip  of 
land  which  he  occupied  was  sufficient  to  satisfy  that 
section.  On  that  point,  therefore,  the  judgment  must 
be  reversed,  bnt  it  will  be  upheld  upon  the  other 
ground  which  I  mentioned. 

O'Bbien,  J. — Upon  one  point  I  differ  from  my 
brothers,  and  the  importance  of  the  case  makes  me 
give  my  judgment  at  perhaps  some  length.  The 
question  upon  which  I  differ  is  upon  the  illegality  of 
the  whole  thing  as  it  stood  in  1862,  by  reason  of  so 
much  of  it  extending  beyond  low-watermark,  being  fatal 
to  the  whole  thing,  so  that  there  must  be  a  complete 
abatement  of  it.  I  am  unable  to  assent  to  the  view 
which  is  taken  by  my  brothers  upon  this  point  If 
we  are  compelled  to  give  an  Act  of  Parliament  a  re- 
trospective operation,  so  as  to  make  it  applicable  to 
existing  rights,  we  must  of  course  do  so,  but  I  look 
upon  it  that  if  the  words  are  not  alear,  and  the  in- 


^tion  of  the  Legishitafe  not  clear,  we  should  not  do 
it.  Now,  what  were  the  rights  of  the  parties  in 
1862?  I  admit  the  illegality  of  the  fishing  part  of 
the  weir.  There  is  no  doubt  that  the  then  Commis- 
sioners of  Fisheries  might  have  removed  it;  bst 
conld  they  have  removed  it  at  all?  By  the  sectloDs 
to  which  we  were  referred  was  clearly  contemplated 
a  dealing  with  a  part  of  the  weir.  There  was  one 
section  in  the  second  Act,  sec  3  of  8  dt  9  Vict,  c 
108,  that  recites  .that,  "  Whereas  notwithsUndiog 
the  provisions  of  the  said  first-recited  Act  with  regard 
to  ^be  erection  and  use  of  stake-weirs,  stake-Dels, 
bag-nets,  fixed-nets,  and  contrivances  for  fixing  or 
pladog  nets,  the  same  or  some  parts  thereof  are  ia 
many  instances  erected  and  nsed  iu  places  prohibited 
by  the  said  recited  Act  by  parties  who  have  no  title 
to  do  80 ;  and  it  is  expedient  for  the  proiectioa  of 
pnUic  rights,  and  to  prevent  disputes,  that  the  ssid 
Commissioners  should  have  power  to  suspend  the  nse 
of  such  weir^  nets,  and  contrivances,  and  remove  the 
same,  in  all  cases  where  it  shall  appear  to  them  that 
the  same  or  any  part  thereof  are  illegally  erected, 
placed,  or  nsed;  and  that  the  said  Gommissioners 
should  for  such  purposes  have  and  use  the  same  pow- 
ers aud  anthorities  with  respect  to  such  weirs,  nets, 
and  contrivances,  or  any  part  thereof,  as  thej  are 
now  authorised  nnder  the  said  first-recited  Act  to  ase 
and  exercise  in  cases  of  weirs  or  nets  and  contriv- 
ances erected  in  such  manner  as  in  their  jodgment  to 
be  injurious  and  detrimental  to  navigation."  That  is 
exactly  the  case  here.  Part  of  the  weir  was  illegaOj 
placed:  and  what  is  their  power  then?  Thcjhar 
the  same  power  as  under  the  former  Act  thej  had 
with  I'espect  to  weirs  erected  in  such  manoer  as  in 
their  judgment  to  be  iiy  urions  and  detrimental  to  na- 
vigation; and  the  section  goes  on,  after  the  recital 
which  I  have  read,  to  give  the  Commisdioners  poorer 
to  *'  make  an  order  or  decision  in  writing  oader  their 
hands  and  seals,  declaring  that  sach  stake-weir,  stake- 
net,  bag-net,  fixed  net,  or  contrivance,  or  any  put 
thereof,  is  a  nuisance,  and  aball  be  abated  and  re- 
moved;" and  that  power  is  recognised  and  dealt  with 
by  subsequent  Acts.  What»  then,  was  the  state  of 
things  here?  Mr.  Reeves's  weir,  so  far  as  it  extended 
beyond  low- water  mark,  was  illegal,  and  the  Com- 
missioners might  have  abated  it.  Section  15  of  the 
present  Act  expressly  says  that  the  present  Gommis- 
sioners  are  to  have  all  the  rights,  powers,  privileges, 
aud  jurisdictious,  with  certain  exceptions,  not  mate- 
rial here,  vested  in  or  exercised  by  the  Commissioners 
of  Public  Works  and  the  Inspecting  Commissioners  of 
Fii^heries  by  any  Act  relating  to  salmon  fisheries. 
Well,  now,  it  has  been  doubted  whether  for  any  par- 
pose  the  present  Commissioners  have  the  P^^^^^J 
partial  abatement.  It  has  certainly  been  conceded 
for  some  purposes,  and  let  us  see  what  there  is  m  this 
case  to  prevent  their  enforcing  it.  I  take  it  that  it 
was  not  the  intention  of  the  Legislature  that  the 
Act  should  have  a  retrospective  operation  in  thjs 
sense,  that  anything  that  was  illegal  iu  1862  should 
be  illegal  afterward*:  Was  it  the  intention  of  the 
Legislature  to  put  Mr.  Reeves  in  a  worse  position 
after  1862  than  he  was  in  that  year?  1  cannot 
conceive  why  the  power  which  the  Commlsaioners 
had  of  ordering    a  partial    abatement  should  not 
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Btill  exist.      The    majority  of   the  Coart  are    of 
opinion  that,  with   regard  to   Lynch's  Point  weir, 
tb«t  as  it  only  projects  a  few  feet  beyond  low-water 
mark,  it  may  be  partially  abated;  bnt  1  cannot  under- 
stand why,  npon  the  particular  structure  of  this  weir 
of  Parcmfidh,  part  of  it  which  is  above  low-water 
mark,  it  should  be  ordered  to  be  removed  altogether, 
and  that  the  weir  at  Lynch's  Point  should  be  only 
partiailj  abated,     I  cannot  find  any  necessity  for  such 
a  strict  interpretatidn  of  the  Act  as  U  insisted  upon. 
The  fourth  section  says  that  no  fixed  net  that  was 
not  legally  erected  erected  for  catching  salmon  or 
trout  daring  the  open  season  of  1862,  shall  be  placed 
or  used  for  catching  salmon  or  trout  in  any  inland  or 
tidal  waters.      If  one  of  the  pockets  be  above  low- 
waier  mark,  according  to  the  decision  as  to  the 
LynchV  Point  weir,  and  as  I  believe,  the  weir  would 
aland ;  but  why,  when  part  of  the  weir  is  placed  in  a 
place  where  the  appellant  is  entitled  to  have  it,  why 
the  fact  of  his  not  haviog  a  pocket  there  should  make 
his  weir  bad,  I  do  not  understand.      As  to  the  ques- 
son  npon  the  19th  section  of  the  first  Act,  there  is 
no  difference  among  the  Court  as  to  that.     It  was 
argued  that  the  strip  of  land  belonging  to  Mr.  Reeves 
was  not  land  because  it  was  not  profitable  land,  or 
tilled  or  grazed,  because  it  was  shingle  in  one  part 
sad  road  in  another.     Are  we  to  construe  an  Act  of 
Parliament;  are  we  to  lay  down  a  principle  which 
woald  be  varied  and  difierent  in  every  case  before  us; 
that  in  every  case  we  should  have  a  survey  made,  and 
ascertain  tbeqnalityof  theland?  The  defiuition  which 
b  giiren  in  Hale,  in  the  case  in  5  B.  &  Aid.,  268,  and  in 
every  book  upon  the  subject,  the  definition  of  the  word 
^sbore"  is  that  portion  which  lies  between  the  ordinary 
high  and  low- water  mark.     Adopting  tiiat  defiuition, 
we  have  something  certain  to  go  upon,  instead  of 
saying  that  the  word  is  used  in  the  19th  section  in  a 
sense  which  would  vary  with  every  different   sea- 
shore.     Then,  was  Mr.  Reeves  in  occupation  of  that 
land?      It  is  sought  to  get  rid  of  that,  because  it  is 
said  that  a  lease  was  made  by  a  Mr.  Reeves  to  Hod- 
gens  in  1829>  which,  it  is  said,  passed  this  very 
ground  down  to  the  high -water  mark.     On  looking 
to  the  map  it  is  anything  bnt  clear  that  it  does  so, 
Bot  what  do  we  find?     This  is  a  claim  setup  that 
Hodgens  is  the  owner,  not  Reeves;  and  yet  we  find 
Hod  gens,  sixteen  or  seventeen  yeare  after  the  lease, 
making  a  proposal,  dealing  with  this  land  as  belong- 
ing to  Mr.  Reeves,  and  then,  after  that,  Mr.  Reeves's 
title  is  to  be  impeached  by  saying  that  the  lease  of 
1829  passed  something  which  the  tenant  in  that  lease 
never  loolsed  npon  as  his.      I  think,  npon  the  whole, 
that  the  objects  of  the  Act  of  Parliament,  and  the 
justice  of  the  case,  are  to  be  met  by  directing  the 
prostration  of  Parcruadh  weir,  so  far  as  It  goes  be- 
yond low- water  mark,  and  therefore  I  cannot  conctfr 
m  the  judgment  of  the  Court  as  to  that. 

Leprot,  G.  J. — When  1  consider  the  view  with 
which  this  Act  was  passed,  and  that  it  was  to  pro- 
mote the  public  interest,  to  discourage  as  much  as 
possible  the  system  that  had  crept  in,  which  not 
Dierely  operated  as  a  partial  nuisance,  but  would,  if 
not  checked,  have  ended  in  a  total  destruction  of  the 
salmon  fishery  in  IreUnd; — when  I  consider  the 
principle  of  this  Act,  I  feel  myself  bound  to  promote 


as  far  as  possible  that  gr^i^t  legislative  object,  and  in 
the  construction  ip  which  I  should  act,  that  I  should 
have  regard  to  the  public  interest  and  good  towardf 
that  which  the  Legislature  made  a  noisaocei  whether 
wholly  or  in  part,  that  I  should  feel  myself  bonnd 
upon  the  Common  Law  principle,  where  the  matter 
taken  altogether  was  a  nuisance,  to  hold  that  the 
whole  of  it  should  be  abated ;  but  where  a  partial 
abatement  would  redress  the  injury,  I  should  dei^ 
with  it  there  upon  the  principle  of  the  Common  Law, 
which  is  satisfied  by  an  abatement  where  an  erection 
was  in  part  a  nuisance  in  restraining  it  to  that  part. 
With  that  view,  that  general  prindple  guiding  me,  I 
concur  with  the  judgment  which  has  been  given  by 
my  brothers  Hayes  and  Fitzgerald,  and  differ  from 
that  of  my  brother  O'Brien ;  and  I  can  add  nothing 
to  what  has  been  said  in  the  judgment  which  has 
been  given  by  my  brothers  Fitzgerald  and  Hayes, 
further  than  to  express  my  full  concurrence  in  the 
reasons  which  they  have  given. 


Court  of  tfjcr|)tquer* 

Reported  by  Albert  E.  S«rvent»  Esq.,  Barrlstei^At-Lair. 

[Before  the  Full  Court.] 

ExPoeiTO  v.  Jeffares. — Nov.  8,  25. 

Motion  to  impound  3iim  of  money  until  result  ofcrou 
action. 

On  application  hy  dejendant  to  have  a  sum  of  money 
impounded  till  the  reauU  of  a  cross  action^  Held 
that  the  appticaJdon  must  he  refused 

The  summons  and  pUint  was  as  follows— -**  That 
defendant  is  indebted  to  plaintiff  in  the  sum  of  £54 
2s.  lOd.  money  payable  by  defendant  to  plaintiff  fer 
freight  and  captain's  gratuity  for  conveyance  by 
plaintiff  to  defendant  at  his  request  of  goods  in  plain- 
tiff's ship,  called,  to  wit,  L'Amica,  and  for  the  cart 
and  attendance  of  tbe  plaintiff  and  his  servants  in  and 
about  the  loading,  conveyance,  and  unloading  of  the 
said  goods,  and  for  money  found  to  be  due  on  ac- 
counts stated."  There  was  a  cross  action  impending 
at  suit  of  defendant  against  plaintiff  for  an  alleged 
breach  of  contract  with  reference  to  the  conveyance 
of  the  goods.  ^ 

O^Brien,  for  defendant,  applied  to  have  a  sum  of 
money  impounded  till  the  result  of  tbe  cross  action. 
£49  12s.  Id.  was  lodged  in  Court  to  meet  the  de- 
mand of  £54  2s.  lOd.  in  plaint  claimed. 

Counsel  relied  on  Smith  v.  Adams  (8  Ir.  C.  L.  fi , 
App.,  xxi);  Apostolu  v.  White  (8  Ir.  C.  L.  Hep., 
App.  xxii. 

Tandy^  contra,  for  plaintiff,  cited  Bland  v.  Cai^vilU 
(8  Ir.  Jur.  N.  S.  6,)  and  the  judgment  of  Lefroy,  C. 
J.  in  that  case. 

O'Brieth  was  heard  in  reply. 

Cur.  ad9.  vuU. 

Nov,  2o.r-The  unanimous  decision  of  the  Court 
was  now  given  by 
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PiGOT,  C.  B. — There  exists  no  express  aathority 
to  ^nide  ns  in  this  case,  for  though  there  is  no  doabt 
mboQt  the  order  which  was  made  bj  the  Common 
Pleas  in  Apostolu  v.  WhUe^  yet  we  have  no  means  of 
knowing  whether  that  order  was  made  upon  argument 
or  not,  or  whether  by  coosent  or  otherwise.  There  was 
mfterwards  another  case  in  the  Queen's  Bench,  in  which, 
as  also  in  England,  an  application  similar  to  the 
one  now  before  the  Court  was  refused.  Subse  )uently 
there  was  an  application  of  a  like  nature  made  to  the 
Qneen^s  Bench  in  Bland  y.  CarviUe  (8  Ir.  Jur.  N.  S. 
6).  The  Court  there  had  before  them  their  former 
order,  and  also  that  made  in  the  Common  Pleas,  and 
after  deliberation  they  decided  that  they  would  not 
follow  Apostolu  V.  WAite^  and  the  motion  was  re- 
fused. It  is  of  the  utmost  moment  that  there  should 
be  certainty  with  regard  to  the  practice  of  the  Court. 
There  is  no  authority  in  England  for  the  decision  in 
Apostolu  V.  White^  and  in  this  country  a  Court  of 
co-ordinate  jurisdiction  twice  refused  an  application 
similar  to  this.  The  evil  complained  of  is  this — A 
foreign  captain  or  owner  of  a  ship  comes  to  this  coun- 
try, and  earns  a  sura  of  money  for  the  freight  of 
goods  in  his  ship,  and  whether  the  goods  are  da- 
maged or  not,  the  owner  of  the  goods  should  pay  the 
freight,  but  if  the  foreigner  should  not  return  to  this 
country,  and  if  (as  may  be  the  case)  the  goods  f  re 
damaged  to  an  amount  far  beyond  that  of  the  freight, 
there  is  certainly  a  great  hardship  cast  upon  the 
owner  of  the  goods  if  he  cannot  recover  damages  from 
the  foreigner,  and  it  was  this  consideration  which  in- 
fluenced the  Court  in  deciding  Apostolu  v.  Whyie, 
But  nevertheless  we  are  of  opinion  that  this  appli- 
cation must  be  refused  with  costs. 


[Before  tbe  Lord  Chief  Barok  and  Barons  Fitz- 
gerald AND  Deast. 

Matthews  v.  Dublin  and  Drogheda  Railway  Com- 
pany— Nov.  13,  21. 

Injury  to  plaftitiJTs  cattle — Conditional  order  to  re- 
duce vei'dict  to  one  for  nominal  damages — Rail- 
way and  Canal  Traffic  Act,  1854. 

Plaintiffs  wishing  to  sell  his  cattle  at  Huntingdon 
Market^  entered  into  a  contract  at  Kelts  with  de- 
fendants that  they  should  ca^ry  the  'cattle  by  their 
train  to  Dublin^  ana  thence  to  Holyhead  (to  catch 
the  train  for  Huntingdon)  by  one  of  their  steamers, 
which  was  advertised  to  sad  at  a  certain  hour 
{which  would  have  brought  the  cattle  to  Huntingdon 
in  time),  defendants  did  not  send  the  cattle  by  that 
steamer,  but  by  another,  which  sailed  subsequently, 
and  thus  the  cattle  were  late  for  the  market,  and  had 
to  be  sold  at  a  loss.  At  the  trial  the  jury  found 
for  the  plaintiff  with  substantial  damages.  Held, 
on  motion  to  change  the  verdict  into  one  for  defen- 
dants,  or  else  into  one  of  nominal  damages  pursuant 
to  leave  reserved  at  the  tried,  that  the  conditional 
order  obtained  for  that  purpose  must  be  discharged, 
and  that  the  question  as  to  the  contract  and  the 


amount  of  damages  was  rightly  left  to  the  jury, 
although  plaintiff  UHiS  aware  of  a  sailing  biil  of 
defendants,  whereby  thty  alleged  that  thy  wouU 
not  be  responsible  if,  owing  to  want  of  room^  cattU 
did  not  go  on  by  the  first  boat,  and  had  to  wait  for 
another. 

This  was  an  action  brought  by  plaintiflP,  who  wu  % 
cattle  dealer  in  Kells,  against  the  Dublin  and  Drog- 
heda Railway  Company,  for  injury  resultiog  to  39 
head  of  cattle  belongiug  to  plainti£  The  facts,  u 
disclosed  in  the  evidence  at  the  trial,  were  ss  fol- 
lows:— Plaintiff  entered  into  a  contract  with  defen- 
dants to  have  his  cattle  conveyed  from  Kells  to  Hoa- 
tingdon  by  train  and  steamer,  which  latter  was  ad- 
vertised to  sail  from  the  North  Wall,  Dublin,  at  1(> 
oVlock,  p.m.  on  November  17,  1864,  so  as  to  be  in 
time  for  Huntingdon  Market  on  tbe  morning  uf  the 
1 9th.  Defendants  neglected  to  send  the  cattle  bj 
the  stipulated  steamer,  and  hence  they  did  not  reach 
Huntingdon  till  Sunday  afteruoon,  November  20th, 
and  were  thus  late  for  tbe  market.  They  were  also 
found  to  be  then  suffering  from  distemper,  and  these 
two  causes  combined  occasioned  to  plaintiff  a  consider- 
able loss  in  his  sale  of  tbe  cattle  a  few  days  after. 
Plaintiff  then  brought  his  action  in  tbe  sittings  after 
last  Hilary  Term  against  defendants  for  not  haviog 
forwarded  the  cattle  by  the  steamer  mentioned,  aud 
for  not  carrying  them  from  Kells  to  Huntingdon  iu  a 
reasonable  time,  and  for  having,  through  their  uegli- 
gence,  killed  a  calf  of  plaintiff's. 

The  jury  found  a  verdict  for  plaintiff  with  substan- 
tial damages,  and  a  conditional  order  having  been 
obtained  to  reduce  the  verdict  into  one  for  uomiQal 
damages  pursuant  to  leave  reserved. 

Butt,  Q.C.  (with  him  Palles,  Q.C.  and  Lystt'}  now 
showed  cause  against  the  conditional  order.— He  con- 
tended that  plaintiff  was  entitled  to  compensanoQ 
from  defendants  because  they  did  not  send  on  his  cat- 
tle in  time  for  the  Huntingdon  Market,  and  in  point 
of  fact  were  24  hours  behind  time,  owing  to  their 
having  sent  the  cattle  by  another  boat,  thus  violating 
their  contract  with  plaintiff. — Powell's  Inland  Car- 
riers, 263 ;  Bolckrow  and  another  v.  Seymour  and 
others  (17  C.  B.,  N.  S.,  107);  Oarnett  and  another 
V.  Willan  and  another  {b  B.  &  Al.  53);  17&1S 
Vict.  c.  31 ;  Green  v.  Sichel  and  others  (29  Law  J^ 
Q.  B.  215);  Simons  w  Great  WesUrn  Railway  Co, 
(18  C.  B.  805);  IVhiU  v.  Great  Western  RaiL  Co. 
(2  C.  B„  N.  S.,  7);  M'Manus  v.  Lancashire  and 
Yorkshire  Railway  Co.  (l  H.  &  N.  693),  which  case 
was  reversed  in  4  H.  &  N  327;  and  the  reversal 
approved  of  in  Peck  v.  North  Staffordshire  Railway 
Co,  (10  H.  of  L.  Sm)',  Beat  v.  SotUh  Devon 
Railway  Co.  (5  H.  &  N.  875  ;  s.c.  Gam.  Scac.  3  tt. 
&C.  337).  ^^ 

Setjeant  Armstrong  (with  him  S.  Ferguson,  g.W 
and  Boyd)  contra. — The  two  questions  to  be  argued 
are— 1.  Whethei  the  Lord  Chief  Baron  should  not 
have  directed  the  jury  to  have  found  for  defeudauts. 
2.  Whether  the  damages  ahonld  not  be  reduced  to 
nominal  ones.  Counsel  contended  that  the  origiDsl 
contract  was  subsequently  qualified  by  a  sailing  bol, 
limiting  defendant's  liability  nnder  the  contraO.-- 
WhUe  Y.  Great  Western  Radway  Co.  (2  C.  a,N.S^ 
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7).  [Fkzfferaldj  B. — Your  contract  was  to  send 
them  to  Hanlingdon  Market,  and  by  the  boat  that 
^ereniog.]  For  the  nominal  breach  of  contract  plain 
tiff  was  entitled  to  nominal  damages,  and  no  more. 
The  jury  gave  damages  because  the  cattle  were  not  in 
time  for  Huntingdon  Market  on  Satnrdaj.  Tbej 
found  that  they  were  not  damaged  by  having  been 
kept  longer  on  the  jonmey,  and  in  Dublin.  {^Pigot^ 
C.  B. — ^The  damages  were  given  on  account  of  the 
cattle  not  having  arrived  in  Huntingdon  some  time 
on  Saturday.  People  often  regulate  the  transmission 
of  their  cattle  by  the  company's  time  tables,  and  ex- 
pect that  they  will  be  in  time.  If  there  was  an  ex- 
jvess  contract  to  send  the  cattle  by  a  particular  boat, 
and  they  were  not  sent,  then  surely  there  was  an  ex- 
press violation  of  the  contract;  are  not  defendants  then 
liable  for  al^  the  subsequent  damage  flowing  from  this 
breach  of  contract?]  No,  nnless  gross  negligence  is 
proved. 

Ferguaon,  Q.GL,  on  same  side. — All  the  injury  to 
plaintiff's  cattle  arose  from  the  distemper  which 
showed  itself  in  the  transit  from  Dublin  to  Hunting- 
•don,  through  no  fault  of  defendants,  and  this  action  is 
Uk  attempt  on  the  part  of  the  plaintiff  to  charge  de- 
fendants with  all  damage  resulting  therefrom.  [Ptj^of, 
C  B. — How  can  we  deal  with  this?  We  are  not 
now  engaged  in  a  motion  for  a  new  trial  on  the 
grounds  that  the  verdict  was  against  evidence  or  the 
weight  of  evidence.  There  was  evidence  that  delay 
alone  is  injurious  to  cattle.]  Counsel  referred  to 
NiehoUon  r.  WUlan  (5  KasL  507).  IFUzgerald.  B. 
— Assume  now  that  there  is  a  reasonable  provision 
which  therefore  governs  the  contract,  also  that  there 
was  evidence  that  the  contract  was  that  the  cattle 
were  to  go  by  that  particular  boat,  then  the  measure 
of  the  damages  would  be  the  loss  in  value  of  the  cat- 
tle from  the  difference  in  time  when  they  ought  to 
have  arrived  in  Huntingdon,  and  the  time  when  they 
actually  did  arrive  there.1  Counsel  referred  to  sti- 
pulation in  company's  bilte  that  if  there  was  not  room 
in  the  boat,  the  company  were  not  to  be  liable,  and 
the  cattle  were  to  go  on  in  the  next. 

PalleSy  Q.C.,  in  reply,  cited  Harris  v.  BickeU  (4 
H.&N.  1);  Rogers  V.  Hadley  (2  H.  &  C.  227); 
Anderson  v.  Chester  and  Holyhead  Railway  Co.  (4 
Ir.  C.  L.  R.  435);  Walker  v.  York  and  North  Mid- 
land  Railway  Company  (2  E.  &  B.  750;;  Peek  v. 
North  Staffordshire  Railway  Co.  (10  H.  of  L. 
566).  Counsel  concluded  by  referring  to  the  provi- 
sions of  17  &  18  Vict,  c  31. 

•  Cur.  adv.  tndL 

Nov.  21 — The  judgment  of  the  Court  was  now 
Slivered  by 

FnzoEiuLD,  B — His  Lordship,  after  going  through 
the  facts  minutely,  proceeded  as  follows: — It  is  im- 
possible to  deny  that  unless  the  risk  note  was  to  qua- 
lify the  contract  there  was  evidence  to  go  to  the  jury 
as  to  whether  the  company  were  not  obliged  by  their 
contract  to  send  on  the  cattle.  The  Lord  Chief  Ba- 
ron told  the  jury  to  consider  whether  M'Reuna  told 
pluntiff  he  would  forward  the  cattle  by  the  boat 
nentioned,  or  whether  it  was  to  be  by  any  other  boat. 
He  told  them  that  if  the  contract  alleged  to  hare  been 

*  I  between  pltuntiff  and  M'Kenna  was  so  made,  no 


act  of  the  company  could  absolve  them  from  that. 
He  asked  the  attention  of  the  jury  to  the  fact  that 
plaintiff  knew  of  the  sailing  bill,  and  that  they  were 
to  regard  this  knowledge  as  raising  a  question  whe- 
ther such  alleged  contracts  was  made  or  not.  He 
refused  to  direct  the  jury  that  the  sailing  bill  was  in- 
corporated with  the  contract,  but  he  left  this  to  the 
jury  for  their  consideration.  The  Lord  Chief  Baron 
left  three  questions  to  the  jury  for  their  guidance  as  to 
the  amount  of  damages  they  ought  to  give — 1.  Did 
plaintiff  suffer  any  loss  from  the  delay  in  Dublin,  and 
being  thus  late  for  the  market  in  Huntingdon?  The  an- 
swer the  juiy  gave  to  this  was,  that  plaintiff  nuffered 
damage  to  the  amount  of  £35  7s.  2d.?  2.  Did  plain- 
tiff suffer  any  loss  from  the  delay  as  causing  the  di- 
sease among  his  cattle?  Answer,  No.  3.  What 
loss  was  there  (if  any)  owing  to  the  fact  that  the  cat- 
tle did  not  go  by  the  boat  in  question?  Answer, 
£16  1  Is.  2d.  The  jury  thus  found  that  the  distem- 
per was  not  occasioned  by  the  delay  in  Dublin.  The 
verdict  then  was  for  these  two  sums  £35  7s«  2(1  and 
£16  lis.  2d.;  and  liberty  was  reserved  to  defendants 
to  move  to  have  the  verdict  changed  into  one  for  de- 
fendants, or  to  reduce  the  damages  to  nominal  ones. 
It  was  urged  in  argument — 1.  That  there  was  no 
evidence  of  the  contract  to  go  to  the  jury  except  paroL 
Now,  if  parol  evidence  whs  admissible,  I  have  shown 
that  there  was  evidence  to  go  to  the  jury.  At  the  trial 
there  was  no  objection  as  to  the  admissibility  of  parol 
evidence ;  indeed  the  main  effort  at  the  trial  was  by 
the  instrumentality  of  parol  evidence  to  show  that 
the  original  contract  had  been  qualified  by  the  sailing 
bill.  2.  It  was  urged  that  there  was  proof  of  plain- 
tiff's knowledge  of  the  sailing  bill,  and  that  the  stipu- 
lation contained  in  the  sailing  bill  being  an  essential 
part  of  the  contract,  dcj^troyed  all  claim  for  damages. 
This  idea  seems  to  me  to  bo  unreasonable.  It  was 
then  contended  that  in  the  computation  of  damages 
the  jury  were  not  to  take  into  consideration  the  time 
when  the  cattle  arrived  in  Huntingdon,  but  I  think 
the  stipulation  does  not  preclude  the  comparison  be- 
tween the  actual  time  of  the  delivery  of  the  cattle  in 
Huntingdon  and  the  reasonable  time  for  their  arrival 
there,  and  the  jury  were  to  estimate  the  difference  in 
the  amount  of  price  which  they  would  have  fetched  if 
sold  at  a  reasonable  time,  and  that  which  they  did 
fetch  when  actually  sold.  If  the  contract  was  that 
the  cattle  should  bo  sent  by  a  particular  boat,  the 
same  computation  must  be  entered  into,  and  this  not- 
withstanding plaintiff's  knowledge  of  the  sailing  bill. 
The  jury  may  have  considered  that  Saturday  was  a. 
reasonable  time  for  the  arrival  of  the  cattle.  For  these, 
reasons  the  conditional  order  must  be  discharged. 


[Before  the  Full  Court.] 
Reddx  t;.  Daltok. — Nov,  15. 

Judgment  by  dejaidt  against  defendant — Motion  to 
aet  aMe  the  judgment — Costs  oj  motion^ 

Plaintiff  in  an  action  of  assault  marked  judgment 
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agonritt  dttfehdaht  by  diifhuU.  Oti'  motion  to  ut 
Usids  the  juffgmerU  grounded  on  affldaoit  by  defen- 
dant that  the  default  was  occasioned  by  mistake  on 
his  part,  Held,  that  the  Judgment  should  be  set 
aside,  and  that  as  plaintiff  ought  not  to  have  op 
posed  the  motion,  he  should  not  have  the  costs  of  the 
motion. 

This  was  an  actioa  for  assault.  Plaintiff  marked 
judgment  by  default.  Defendant  now  moved  to  set 
aside  the  jud^i^ment,  and  that  he  should  be  at  liberty 
lo  plead  within  24  hours.  The  motion  was  grounded 
on  an  affidavit  of  defendant,  setting  forth  that  he  had 
chani;ed  his  attorney  on  the  last  day  for  pleading,  and 
that  he  did  not  li:no>v  that  was  the  last  day,  and  ihat 
on  discovering  his  mistake  he  served  plaintiff  with  a 
notice  offering  to  pay  all  costs  incurred  up  to  that  tmie 
if  plaintiff  would  allow  the  judgment  to  be  taken  off 
the  file,  and  that  plaintiff  refused  this. 

Keogh  for  defendant. — I  do  not  complain  that 
plaintiff  should  have  marked  judgment ;  he  bad  a  per- 
fect right  to  do  that;  but  I  do  complain  that  when 
it  was  shown  to  him  to  have  occurred  by  mistake, 
and  all  costs  offered  to  be  paid  to  him,  he  should  then 
refuse  to  allow  the  judgment  to  be  taken  off  the  file. 

Purcell,  Q.C.,  and  O'DriscoU  for  plaintiff.— There 
ifi  no  pretence  of  saying  that  the  judgment  was  not 
quite  regular.  Defendant  was  very  remiss  in  the 
matter.     Why  did  he  not  go  to  his  attorney  in  time? 

PiGOT,  C.  B. — We  sit  here  to  administer  justice, 
not  iniquity,  and  we  would  be  acting  most  iniqnitously 
if  we  were  to  allow  plaintiff  his  costs  in  this  motion. 
He  was  offered  all  costs  by  defendant  when  the  notice 
was  served  on  him,  and  when  he  was  shown  the  mis- 
take which  had  occurred,  and  in  that  notice  defen- 
dant\s  attorney  challenged  plaintiff's  attorney  to  point 
ont  any  other  costs  to  which  he  might  be  entitled, 
and  that  they  should  be  paid  him.  We  see  the  ani- 
mus with  which  these  proceedin^rs  have  been  con- 
dncted  t)n  the  part  of  the  plaintiff-  The  writ  of  in- 
qniry  wa3  served  without  apprising  defendant's  attor- 
ney, but  of  coarse  plaintiff  was  entitled  so  to  act  if 
he  wished,  however  oiigenerons  such  conduct  might 
bo,  and  possibly  a  properly  constituted  mind  would 
not  have  acted  so.  The  marking  judgment  was  quite 
regular;  therefore  all  costs  incurred  up  to  that  defen- 
dant must  pay,  but  this  motion  will  be  granted.  Plain- 
tiff has  gained  nothing  by  appearing  to  oppose  this 
motion.  His  counsel  say  they  have  no  grounds  for 
appearing,  and  plaintiff  has  appeared,  as  it  seems  to 
us,  merely  to  get  the  costs  of  two  counsel  against 
defendant  in  opposing  a  motion  which  he  must  have 
known  would,  of  course,  be  granted.  We  have  been 
asked  by  plaintiff's  counsel  whether  we  are  laying  down 
any  universal  rule  that  when  there  is  an  application  to 
take  a  judgment  off  the  file,  the  party  who  has  marked 
judgment  shall  not  get  his  costs.  We  lay  down  no 
oniversal  inle,  but  if  500  cases  like  the  present  were 
brought  before  us,  /,  for  one,  would  givb  judgment  as 
I  do  now.  Plaintiff  makes  two  affidavits,  merely,  as 
I  think,  to  saddle  defendant  with  the  costs  of  this  ap- 
plication, for  they  are  altogether  irrelevant.  Defen- 
dant's affidavit  shows  he  has  merits,  and  therefore  he 
is  entitled  to  have  the  judgment  bet  aside.  It  was 
saggested  to  ns  by  plaintiff's  coansel  that  tbia  re- 


sponsibility ought  not  to  be  cast  on  attorneys  of  de* 
cidiug  what  motions  ought  to  be  opposed,  and  whit 
ought  not,  but  I  think  the  great  majority  of  the  pro- 
fession are  quite  capable  of  de(;ldiog  whether  a  motion 
sncb  as  this  ought  to  be  opposed  or  not,  and  I  am  of 
opinion  that  the  generality  of  the  profession  would  not 
resist  this  motion.  Plaintiff  most  abide  the  cosu  of 
this  motion — defendant  to  plead  to-morrov. 


[Bkforb  thb  Lord  Chief  Baron  and  Fitzgerald  and 
Dkast,  B.B. 

M'Grath  r.  Semple. — Nov.  16. 

Motion  to  plead  to  action  on  bill  of  exchange. 

On  an  application  to  be  allowed  to  plead  to  an  action 
on  a  bill  of  exchange  grounded  on  affidavit^  Held, 
that  a  covenant  between  indorser  and  indorsee, 
that  latter  should  not  sue  till  prior  parties  to  a  biU 
have  been  exhausted,  is  ground  for  granting  motion* 

Purcell^  Q.C.,  for  defendant  applied  for  leave  to 
plead  to  the  action  which  was  on  a  bill  of  exchange  by 
indorsee  against  indorser.  The  motion  was  groanded 
on  affidavit  that  there  was  an  agreement  entered  into 
between  the  indorser  and  indorsee  that  no  action 
should  be  brought  on  the  bill  till*  the  prior  pnrties  to 
it  should  h  ive  been  exhauoted.  Counsel  relied  oa 
Byles  on  Bills,  140;  Pike  v.  Street  (Dan.  &  Lloyd, 
159);  Clayy.  Turley  (27  L.  J.  Exch.  2);  Maiher 
Y.  Marsland  (27  L.  J.,  Exch.,  148). 

Kelly,  contra,  for  plaintiff,  cited  Byles  on  Billa, 
204,  to  show  that  a  covenant  not  to  aoe  for  a  limited 
time  does  not  suspend  the  right  of  action,  but  merelf 
gives  a  right  to  sue  on  the  covenant. — ThimUf^n  v. 
Barron  (3  M.  &  W.  210). 

PiooT,  C.B At  first  I  was  inclined  to  think  that 

this  motion  should  be  governed  by  the  Bolhoriiiei 
cited  by  plaintiff's  counsel,  but  those  cited  on  tho 
other  side  musi  govern  the  case.  The  mot'on  will  ba 
granted.     The  costs  to  be  costs  in  the  cause. 


Court  of  )9riil^ate* 

Reported  by  W.  R.  Miller,  Eiq.,LL.I>^  ftirrtater.rt.Uw. 

Trinftt  and  Michablmas  Terms,  1865. 

In  the  goods  of  Jambs  Gibson,  dbcbaskd. 

Probate  Duty — Limited  grants. 

Where  a  grant  of  administration  with  a  wQl  an- 
nexed, limited  to  a  portion  of  the  estate  of  whuA 
the  testator  was  at  his  death  possessed,  had  bm 
ordered  by  the  Court  to  a  creditor  having  oa 
interest  in  that  part  of  the  assets,  such  creditor  u 
not  bound  toJUean  affidavit  and  schedule,  swe^ 
ing  to  or  accounting  for  more  assets  than  he  worn 
have,  under  the  particular  grant,  authority  over; 
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^mi'fi^  4^  P^fl^h  h  ^  <m  the  grcuU  should 
iff  ^tiUd  qec(nii»i$l$. 

Dr.  M'SUr*  OD  Jbahf4f  ,of  ^n.  J^itb  Eeeottn,  ^  ,cre- 
^lor  Itnr  9M^Mbila  moit^^e  of  f  legatee  '(J«me» 
GiImoii)  of  ^iofi  c^oeais^dt  la  reaf^t  of  a  iRrm  at 
TmfjbWMJll  in  tibe  (^oanlj  0/  payao,  of  a  chaXt^ 
natw^  applied  to  itid  Cpari  for  ao  order,  jLbat  not- 
willistiu^iQg  tfaiat  fi  ceitificate  trofa  t^e  Stamp  O^ce 
of  «i^e  i^y^CDt  /Qf  l)he  ^xkty  fiad  ^  b^Q  ppdaced  ^ 
the  cegiatrar,  and  tji^t  the  vellom  or  parchment  eo- 
gl09«o>eiDt  9f  tbe  wi)|  y994  .pot  cftamped  with  the  pro- 
piy  iVPOjiuit  of  doty  payable  thareon,  ,t^e  registrar 
Bboald  j«sa9  to  (he  ap|>licaDt  a  ^aot  of  adininidtra- 
tioii  with  jti^e  w\|l  Vaute4  as  directed  by  the  order  of 
the  16th  M»y»  ld6f. 

It  appeaiied  from  the  affidavUe  aiMJl  ^ocaments  used 
ia  aipport  of  the  motion,  that  the  testator  had  died  in 
1823,  baviag  by  his  will  disposed  of  his  property, 
eonsiBtiog  of  sereral  farms  gf  Ijiod,  amangstl^is  family 
ia  yarioBS  ways;  and  the  particniar  farm  of  Toney- 
haaaiU  he  ga^ve  in  remainder  to  his  grandson,  James 
Gibaon.  This  remainder  ultimately  became  vested  in 
the  said  grandson,  who  by  a  statatablo  mortgage  for 
£400,  assigned  it  to  Judith  Keenan  as  a  security  fpr 
aa  advance  and  Ipan  to  that  amoant  an4  interest. 
She  in  1864  took  the  proper  proceedings  in  the 
Landed  Estates  Court  to  sell  the  said  farm  for  pay- 
ment of  her  debt  and  other  incumbrances,  and  it  be- 
came necessary,  as  the  will  of  the  testator  never  had 
been  proved,  to  raise  a  personal  representative  to 
bioL  The  necessary  steps  then  were  had  in  the  Pro- 
bate Gonrt  for  that  purpose  hy  citation  of  all  the  pro- 
per parties,  and  on  the  16th  May,  1865,  the  Court  of 
Probate  made  an  order  that  Judith  Keenau  or  her 
nomuiee  should  be  at  liberty  to  apply  for  and  obtain 
a  grant  of  administration  with  the  said  will  of  the 
said  deceased  annexed  limited  during  the  absence  of 
Jeremiah  Gibson  (an  absent  next  of  kiu),  and  until 
he  should  apply  for  and  obtain  a  grant,  and  also 
limited  to  the  farm  so  mortgaged  as  aforesaid. 

The  papers  necessary  to  lodge  in  order  to  obtain 
the  grant,  viz.,  the  affidavit  of  the  applicant  as  admi- 
nistrator with  the  will  annexed,  the  schedule  of  assets 
and  the  affidavit  verifying  it,  with  the  engrossment  on 
parchment  of  the  will,  were  then  lodged  in  the  office, 
the  affidavit  and  schedule,  however,  being  in  terms 
confined  to  the  farm  so  mortgaged.  On  these  being 
transmitted  in  due  course  to  the  Stamp  Office,  the 
solicitor  for  that  department  objected  that  they  were 
defective,  aad  that  unless  they  were  amended  by  co- 
vering all  the  estate  of  the  deceased,  the  certificate 
woold  not  be  given,  nor  would  the  vellum  be  stamped. 
Thereupon  the  duty  on  the  limited  grant  with  refe  • 
reooe  to  the  farm  so  mortgaged,  was  ofiered  and  was 
refused.  The  present  motion  was  then  made,  in  or- 
der to  have  the  opinion  of  the  Court  on  the  point. 

Mr.  JM  appeared  for  the  Stamp  Office  to  resist 
the  motion,  and  contended  that  the  form  of  affidavit 
and  schiHlule  annexed  to  the  56  G.  3,  c.  56,  should 
be  liiendly  followed* 

The  judgment  of  the  Court  contains  a  sufficient  and 
sqoBincI  atatement  of  the  di£ferent  sections  of  the  sta- 
tute relied  on  by  the  counsel  ovi  each  sifle. 

Nov.  11.— Kea^tinob,  J— On  the  l6th  May  last, 


an  order  wa^  made  by  this  Court,  giving  leave  to 
J«|^th  KeenaiU,  or  ,he^  poQiinee,  lo  apply  for  and  ob- 
taii^  jietters  fff  a4)(H^^tratiQ^  of  the  goods  of  the  de- 
ceased, witii  ais  ^^ill  ^nnex^ed.  limited  durin|[  thi 
absenoe  of  Jeremiah  Gibson,  ana  .until  he  should  ap- 
ply ioT  and  obtain  a  grapt^  and  also  limited  to  a  por- 
tion of  the  prope^y  of  the  deceased,  viz.,  to  his  inte- 
rest in  the  lands  of  Toueybassill,  in  the  County  of 
Cayan.  Proceeding  under  that  order,  Judith  Keisnan 
mi^  an  a^a^it^  to  which  was  annexed  the  common 
form  of  schedule  of  assets  annexed,  but,  save  as  t^ 
the  farm  in  question^  not  filled  up,  it  being  stated  that 
the  administration  Wjss  a  limited  one,  as  in  the  order 
of  this  Court  was  mentioned;  and  in  that  |iart  of  tha 
affidavit  relating  to  the  property  it  was*stated  that  thi 
property  of  the  deceased,  over  which  tbe  part^  would, 
uncfer  the  administration,  acquire  authority,  was  con- 
fined to  the  farm  in  question.  That  affidavit  and 
schedule  were  objected  to  by  the  Stamp  Office  autho- 
rities, who  contended  that  as  in  ordinary  cases  of 
general  grants,  a  party  cannot  obtain  probate  or  ad- 
ministration without  giving  a  statement  of  the  entire 
of  the  estate  and  efiects  of  the  deceased.  The  statute 
which  obliged  parties  to  bring  in  a  schedule  and  ac- 
count, is  the  56  Geo.  3,  c.  56,  and  it  provides  certain 
stamp  duties  to  be  payable  according  to  the  amount 
of  the  property,  and  the  object  of  that  Act  was  to 
oblige  parties  to  state  not  only  the  value  of  the  pro- 
perty, but  to  give  all  information  in  their  po«ver  re- 
specting it,  so  as  to  put  the  Stamp  Office  in  the  full- 
est possession  of  the  same,  and  enable  them  to  detect 
and  prevent  frauds  on  the  revenue.  Now  no  duty 
whatever  is  payable  on  trust  property,  or  what  a  de- 
ceased person  was  entitled  to,  not  beneficially,  but  in 
trust  for  some  other  person  or  purpose.  That  is  evi- 
dent from  the  1 1 6th  section  of  that  Act.  Then  it  is 
on  the  117th  section  and  the  form  of  oath  in  the 
schedule  that  the  objection  in  this  case  is  grounded^ 
That  section  provides  that  no  Court  is  to  grant  pro- 
bate or  administration  of  the  goods  of  a  deceased  per- 
son, without  first  requiring  and  receiving  from  the  per- 
son or  persons  applying  an  affidavit  or  affirmation  in 
the  form  contained  in  the  schedule  thereunto  annexed, 
that  the  estate  and  effects  of  the  deceased,  for  or  in 
respect  of  irhich  probate  or  administration  is  or  art 
to  be  granted^  are  under  the  value  of  a  ceitain  sum  to 
be  specified  in  such  affidavit,  to  the  best  of  deponent's 
or  affirmant's  knowledge,  information,  and  belief,  and 
according  to  the  accoant  to  be  annexed  to  snch  affi- 
davit, according  to  which  sum  the  stamp  duty  shall 
be  ascertained  which  shall  be  then  required  on  snch 
probate  or  letters  of  admiubtration ;  and  by  the  1 18th 
section  such  affidavit  is  to  be  exempt  from  stamp 
dnty,  and  is  to  be  in  the  form  in  the  schedule  to  the 
Act  annexed  directed  in  that  respect,  and  is,  when 
sworn,  to  be  certified  by  the  registrar,  and  transmit- 
ted with  the  copy  of  the  will  or  account  of  the  letters 
of  administration  to  the  Stamp  Office,  and  it  is  then 
provided  that  if  the  registrar  shall  neglect  to  trans- 
rait  such  affidavit  or  affirmation  as  so  directed,  or 
shall  issue  any  snch  probate  or  letters  of  administra- 
tion without  having  transmitted  same,  and  received 
the  certificate  from  the  stamp  office  of  the  duty  hav- 
ing been  paid,  or  if  the  vellum  or  parchment  is  not 
Stamped  with  the  proper  stamp  according  to  such*  cer- 
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tificate,  ereiy  penoa  so  offending  shall  forfeit  £50. 
I  torn  now  to  the  affidayity  and  the  material  words 
are  as  follows — **  That  I  hare  made  diligent  search 
and  due  Inqniry  after  and  hi  respect  of  the  personal 
estate  and  effects  of  the  said  deceased,  in  order  to 
ascertain  the  foil  amount  and  Talne  thereof  and  that 
to  the  best  of  mj  knowledge,  information,  and  belief, 
the  whole  of  the  goods,  rights,  and  credits  of  which 
the  said  deceased  died  possessed  of,  &c^  are  ander 
the  yalae  of  £  ^^^  &c     Now  it  is  perfectly 

plain  from  the  language  of  the  1 17th  section,  and 
from  that  of  the  affidavit  which  I  have  jost  read,  that 
the  Legislature  professed  to  deal  with  administrations 
not  limited,  but  to  ordinaiy  administrations  or  pro- 
bates concerning  the  entire  property,  and  I  think  it  b 
very  questionable  whether  under  that  section  and 
schedule  a  party  getting  a  limited  grant  could  in 
strictness  be  required  to  send  in  any  account  at  all  to 
the  Stamp  Office.      This  view  appears  to  be  fully 
borne  out  by  nnmistakeable  language  used.     The 
party  is,  by  the  1 17th,  section,  to  swear  that  the  es- 
tate of  the  deceased  for  or  in  respect  of  which  pro- 
bate or  administration  is  required  is  under  a  certain 
sum,  according  to  which  the  duty  is  to  be  ascertained, 
and  if  the  proposition  of  the  Stamp  Office  can  be  sus- 
tained, they  might  say,  You  must,  under  the  117th 
section,  account  for  all  the  property,  and  pay  duty  on 
all,  although  the  grant  is  a  limited  one.     In  fact  it 
appears  to  me  that  the  Legislature  has  overlooked 
and  ignored  all  but  ordinary  general  grants  of  probate 
or  administration.     The  word  estate  means  the  entire 
estate ;  but  if  a  doubt  existed  on  thb  point,  it  is  set 
aside  by  the  words  in  the  form  of  oath — '^The  whole  of 
the  goods  and  chattlels  of  which  the  deceased  died,*' 
Ac     What  now  has  been  the  practice  respecting  this 
point?     I  have  got  from  the  Stamp  Office  itself  va- 
rious documents  showing  what  the  practice  has  been. 
Most  diligent  search  was  made  under  my  directions  in 
the  Probate  Court  offices,  and  from  the  grants  and 
documents  there  I  was  able  to  refer  the  Stamp  Office 
authorities  to  the  affidavits  and  schedules  which  here- 
tofore were  exclusively  filed  in  the  Stamp  Office.     It 
appears  from  them  that  from  time  to  time  affidavits 
and  schedules,  such  as  are  in  the  present  case,  were 
received  and  acted  on  without  objection.      Thus  in 
1859,  in  The  Goods  of  HarrieU  M'Ouinness.     She 
appointed  two  or  three  executors,  for  different  parts 
of  her  properly,  and  they  applied  for  separate  grants 
and  accounts,  and  affidavits  were  used  and  acted  on 
so  confined  in  each  case  to  the  particular  part  of  the 
property  m  question.     So  in  the  Goods  of  Flanagan^ 
also  in  1859,  a  case  identical  with  the  present.     The 
deceased  had  disposed  by  will  of  his  property  among 
different  members  of  his  family,  who  all  took  posses- 
sion and  remained  in  it  for  years  without  proving  the 
will.     It  happened  that  a  part  of  it  was  mortgaged 
by  the  then  owner  of  that  part,  and  it  became  neces- 
sary to  make  out  title  to  that  portion;  and  for  ihat 
purpose  a  limited  grant  had  been  made  in  1859.  The 
affidavit  and  schedule  were  also  limited.     There  were 
several  other  cases  of  a  similar  kind.     Indeed  in  one 
(Rowley  v.  Crawford),  the  party  insisted  on  filing  no 
affidavits  or  schedule  at  all,   and  the  Stamp  Office 
yielded.     In  fact  to  hold  otherwise  would  lead  to 
-^henrd  consequences.     Suppose  a  single  bond  debt  for 


a  small  amount,  and  an  executor  named  as  to  it  alone^ 
if  he  conld  not  get  probate  withont  swearing  that  he 
had  made  diligent  enqmry  as  to  all  the  assets,  sad 
that  they  amounted  to  so  and  so,  it  would  be  impos- 
sible for  him  in  many  cases  to  get  probate  at  aH  Bat 
the  Stamp  Office  says  that  it  cannot  touch  the  form 
of  oath.     Now  I  say  on  the  fullest  oonmderation  that 
such  a  view  of  the  Act  is  quite  erroneous.    The  sc- 
couLt  is  in  order  to  ascertain  the  duty  to  be  paid.  Is 
it  contended  that  more  dnty  is  to  be  paid  than  on  the 
limited  grant?    If  so,  it  is  quite  contraiy  to  the  opi- 
nion of  the  head  of  their  own  office,  contaioed  in  a 
very  clear  letter  of  Mr.  Trevor,  the  comptroller  of  the 
English   Inland    Revenue    Department,  which  the 
Stamp  Office  here  procured,  and  a  copy  of  which  was 
sent  to  me.    With  the  form  of  the  present  motion  a 
difficulty  arises  which  may  hereafter  require  a  great 
deal  of  consideration.     Supposing  my  view  of  the 
Act  to  be  wrong,  and  that  the  grant  should  issue,  the 
officer  who  should  direct  the  grant  to  issue  wonlid  be 
liable  to  a  penalty  of  £50,  and  my  order  would  not 
protect  him.     I  have  no  duect  authority,  I  am  afraid, 
over  the  Stamp  Office,  and  it  may  be  that  the  only 
remedy  for  the  party  will  be  an  application  to  the 
Court  of  Queen's  Bench  for  a  mand€mw.    At  the 
same  time  I  shall  be  quite  open  to  an  application  to 
me  to  reconsider  the  matter,  and  if  I  shall  be,  on  more 
careful  consideration,  satisfied  that  I  have  jurisdiction 
to  act,  I  shall  most  decidedly  exert  it.    On  the  pre- 
sent motion  my  order  will  be  to  make  no  rale  for  the 
present  on  the  motion,  save  the  declaration  herein 
contained,  viz.,  that  in  my  opinion  the  Stamp  Offioe 
are  bound  to  receive  and  act  on  the  affidavit  and 
account  tendered,  and  have  full  power  to  moold  the 
affidavit  so  as  to  suit  the  facts  of  each  case,  and  I  re- 
serve liberty  to  the  applicant  to  renew  the  motion  if 
so  advised. 


In  the  goods  of  G.  W.  Howard,  deceased.— iVap.  3. 

Practice — Caveats. 

It  is  irregular  to  enter  a  second  caveat  for  the  s<me 
person  after  withdrawal  of  another,  unless  with 
leave  of  the  judge  or  a  registrar.  In  such  a  case  it 
was  set  aside  with  costs, 

James  S,  Green  for  Mrs.  Howard,  the  widow,  and 
sole  executrix,  and  universal  legatee  named  in  th» 
will  of  the  deceased,  moved  to  set  aside  a  caveat 
lodged  on  behalf  of  Messrs.  Newbon  &  Co.,  on  t*^« 
22nd  day  of  September  last,  and  for  the  costs  of  the 
motion.  Two  other  caveats  had  been  lodged  on  the 
pan  of  the  same  persons,  and  on  being  warned  by  the 
executrix  had  been  withdrawn ;  and  on  the  22nd  of 
September,  1865,  a  third  caveat  was  lodged  by  the 
same  proctor. 

KfiATiNQE,  J.,  directed  the  proctor  who  filed  the 
caveats  to  make  an  affidavit  to  explain  the  matter 
fully. 

Dr.  Miller,  for  the  proctor,  opened  the  affidavit, 
and  it  appeared  from  it  that  the  Messrs.  Newbon  held 
three  policies  of  insurance  on  the  life  of  the  said  de- 
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ceased  for  upwards  of  £2,000  as  secnritj  for  monej 
doe  to  them  for  coats,  aad  money  lent.  The  execa- 
trix  was  cited  in  the  regolar  way  to  accept  or  refuse 
probata,  and  the  ^rst  caveat  was  entered  merely  as 
reqaired  by  the  rales  on  the  extracting  of  the  citation, 
iuid  ought  not  to  have  been  warned  at  all;  and  the 
proctor  for  Mr.  Newbon  gave  notice  accordingly  to 
the  opposite  side.  In  fact  that  caveat  was  inopera- 
tive on  the  appearance  of  the  execatrix,  in  conse- 
qoence  of  that  notice,  and  on  her  statement  that  she 
-would  accept  probate,  so  that  as  to  the  first  caveat 
no  irregularity  whatever  had  occurred,  and  a  similar 
observation  applied  to  the  second  caveat,  which  was 
£Ied  by  the  express  leave  of  the  registrar,  as  the 
Commissioners  of  Inland  Revenue  had  declined  to 
withhold  their  certificate  of  the  duty  having  been 
paid,  though  the  executrix  swore  the  assets  only  un- 
der £100.  The  sole  object  in  view  was  to  have  the 
grant  stamped  with  the  proper  amount,  so  as  to  entitle 
the  parties  to  realize  the  mooies  due  on  the  policies  of 
insurance.  Then  as  to  the  only  remaining  caveat,  it  ap- 
deared  that  arrangements  had  been  going  on  in  London 
which  were  supposed  to  be  settled,  but  which  broke 
cS,  and  this  explained  the  withdraw  al  of  the  second 
caveat  and  the  entry  of  the  third.  The  letters  of 
Messrs.  Newbon  to  their  proctor  fully  showed  that 
they  had  expressly  directed  their  proctor  to  withdraw 
the  second  caveat,  supposing  matters  to  have  been 
arranged,  and  to  enter  the  third  on  finding  the  negoci- 
ations  broken  off,  and  so  endeavour  to  enter  an  ap- 
pearance, in  order  to  bring  the  matter  before  the 
Court  for  its  adjudication. 

Keatinge,  J. — I  do  not  regret  the  discussion  of 
this  motion,  as  it  affords  me  an  opportunity  of  stating 
my  opinion  of  the  impropriety  in  the  practice  that 
prevails  as  to  the  entry  of  caveats.  It  is  most  irre- 
gular for  any  practitioner  to  enter  without  the  leave 
of  the  judge  or  a  registrar  a  second  caveat  after  a 
former  one  has  been  withdrawn.  The  registrars  un- 
der the  oew  rules  have  much  more  extensive  powers 
than  heretofore,  and  in  proper  cases  the  leave  would 
as  of  course  be  given ;  and  I  have  reason  to  know 
that  in  some  cases  parties  who  had  entered  caveats 
got  others  in  the  same  interest  to  lodge  others, 
either  in  the  name  of  the  same  solicitor  or  of  some 
other  solicitor  acting  for  the  former.  If  any  such 
eases  shall  in  future  come  before  th'e  Court,  which 
has  in  that  respect  most  extensive  powers,  it  will 
know  bow  to  deal  with  them.  But  the  present 
ease  is  not  of  that  kind,  and  is  a  very  peculiar  one. 
The  Messrs.  Newbon  held  certain  policies  of  insurance 
on  the  life  of  the  deceased  as  security  for  debts  due 
to  them.  The  proctor  undoubtedly  was  in  error  in 
altering  the  third  caveat  withoat  leave,  and  it  must 
be  set  aside,  but  he  acted  from  no  improper  motive, 
but  under  the  pressure  of  his  client's  directions,  and 
from  an  anxiety  to  do  the  best  for  the  promotion  of 
iheir  interests.  I  am  not  asked  to  make  any  order 
•against  him  for  costs,  but  I  must  set  aside  the  caveat 
^vrith  cotfts  against  the  Messrs.  Newbon. 

Caifeat  sd  aside  with  oottM. 


Commons  t;.  Clark. — Nov.  7- 

Evidence  ofexeciUum^  'Costs, 

Where  the  attesting  witness^  or  witnesses^  were  unabUt 
from  recollection  or  otherwise,  to  state  whether  it 
was  mentioned  at  the  time  oj  execution  that  the  paper 
was  a  will,  or  that  both  witnesses  were  present  to- 
gethery  the  defect  was  supplied  hy  a  third  person 
present  on  the  occasion,  and  it  washeld  legal  evidence^ 
hut  costs  were  allowed  to  the  defendant. 

The  will  in  this  case  of  John  Commons  was  drawn 
by  a  Mr.  William  Ebbs  eight  years  ago,  who,  though 
not  an  attesting  witness,  was  present  at  the  execu- 
tion. He  deposed  to  the  mode  of  execution,  viz.,  the 
testator  acknowledged  it  as  his  will  in  the  presence 
of  the  two  attesting  witnesses,  and  executed  it  in  their 
presence,  and  they  attested  it  in  his  presence  and  in 
that  of  each  other;  all  being  present  at  the  same 
time.  He  had  no  interest  in  the  case.  Only  one  of 
the  attesting  witnesses  was  produced,  and  she  was  a 
^markswoman,  and  could  not  read.  She  was  a  ser- 
vant to  Mr.  Ebbs  at  the  time  in  question,  and  had 
lived  with  him  in  all  about  six  wecJcs;  she  had  at- 
tested a  paper  for  a  midd^e-aged  man  (about  the  ago 
of  the  deceased)  in  Mr.  Ebbs'  parlour  about  the  time 
of  the  date  of  the  will  (eight  years  ago),  and  she  had 
attested  only  the  one  paper  while  in  his  service,  but 
could  not  state  what  it  was,  nor  indeed  if  it  was 
written  on  at  all,  nor  whether  the  other  witness  was 
present  at  the  time. 

Dr.  Ball,  Q.C.,  (with  him  Dames)  in  support  of 
the  will  for  the  plaintiff,  a  legatee,  asked  for  a  de» 
cree. 

Dr.  Townsendy  Q.  C,  for  the  defendant,  asked  for 
costs.  According  to  the  case  of  Byrne  v.  Hogan  (& 
Ir.  Jur.  N.  S.  116),  if  Mr.  Ebbs  had  not  been  exa- 
mined, the  will  in  question  could  not  be  proved 
merely  on  Ann  Byrne's  evidence;  but  It  must  be  ad- 
mitted that  William  Ebbs'  evidence  supplies  her  de- 
fects, and  such  evidence  has  been  in  England  held 
admissible. — Bennett  v.  Sharp  ( I  Jur.  N.  S.  456). 
The  case  besides  is  very  peculiar;  the  will  has  been 
for  eight  years  never  produced,  but  kept  in  Mr.  Ebbs* 
costody  or  that  of  his  attorney.  The  defendant  had 
given  notice  of  only  cross-examining. 

Keatinqb,  J — I  consider  the  evidence  given  is 
snflicient  to  entitle  the  plaintiff  to  a  decree,  but  the 
defendant  under  the  circumstances  is  clearly  entitled 
to  COStB. 

Decree  accordingly. 


DoTLE  V.  RoBmsoN^*— i\rov.  23. 

Practice— WiU  not  duly  attested,  and  not  propounded 
— Citation — Administration  as  in  case  of  inteS' 
tacy. 

Where  a  wOl  was  alleged  to  have  been  made  by  the 
deceased,  but  it  woe  alleged  that  U  was  not  du^ 
executed,  on  a  citation  by  the  person  entitled  in  case 
ofintettacy,  on  aU  persons  interested  under  U,  to 
propound  tie,  or  show  cause  why  it  should  not  b^ 
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condemned^  and  on  tlieii  mm  appearance,  an  order 
for  admimstration  in  common  form,  as  in  a  case  of 
intestacy  waa  nuiJd^  the  mU  being  lodged  in  the  re- 
giatry. 

Dr.  Townsn^  Q.C.^  for  ftbe  Re^.  James  B.  Doyle, 
tiie  hasbaad  of  the  deceased,  applied  for  leave  to  file 
a  decUratioQ  alleging  katestoey,  under  ihe  4Ut  rale, 
or  for  an  order  graofeiDg  admiawlratiQA  as  in  oomiBoa 
form,  aud  aa  ia  case  of  ioteauoy,  t»  tka  applioatti  of 
the  gooda  of  Ihe  deceased. 

A  will  was  forthcoming  of  the  deceased,  dated  the 
26th  of  May,  1858,  and  a  codrcil  thereto  without 
date.  The  will  appeared  to  be  attested  by  three  wit- 
nesses, and  the  codicil  by  two  of  the  same  witnesses ; 
bnt  there  was  no  regular  attestation  clause  to  either. 
In  the  will  she  appointed  two  executors.  It  was  al- 
leged, by  affidavit,  that  the  wifl  had  been  sent  by  the 
deceased  to  the  witnesses,  who  had  respectively  been 
h^r  servants,  one  after  the  other,  and  that  none  of 
them  had  seen  her  sign  ft,  and  that  two  of  the  wit- 
nesses were  dead,  and  that  the  survivor  had  stated 
that  the  wiR  had  been  attested  in  that  informal 
manner. 

A  citation  had  issued  on  the  18th  Itfay,  18^5,  by 
the  present  applicant,  directed  to  the  execators  named 
in  the  will,  and  to  the  minof  chifdren  of  the  deceased, 
who  were  tegatees  nnder  it,  ealling  on  them  to  prove 
the  wflf  and  codicil,  or  show  cause  why  they  should 
not  be  pronotraced  null  and  invafid,  and  that  m  de- 
ficit of  theit  doing  so,  the  judge  of  the  Court  of 
Probate  would  proceed  to  condemn  the  said  will  and 
codicil.  That  citatfon  was  duly  served  on  alt  the 
paitiea,  but  none  of  them  had  appeared.  A  rule  to 
proceed  in  default  had  been  entered. 

In  Palmer  v.  Dent  (2  Rob.  284),  probate  hi  com- 
mon form  was  given  of  a  wilt  made  by  a  person  la- 
bouring under  insanity,  and  showing  on  its  face  symp- 
toms ot  insanity.  The  citation  there  was  to  proponnd 
it,  with  an  htimation  that  if  the  parties  cited  did  not 
appear,  the  Court  would  g^ve  probate  in  common 
form. 

A  aimHar  order  Wfts  made  in  Motion  v.  Thorpe  (3 
S.  A  Tr.  179),  where  the  citation  contained  an  inti- 
mation that  in  default  of  appearing,  the  Court  or  a 
registrar  would  proceed  to  act  in  the  matter. 

Keatinge,  J. — It  is  not  necessary  for  you  to  file 
any  declaration.  If  you  desire  to  take  probate  in 
common  fOrm,  I  think  on  the  authority  of  the  cases 
cited  you  are  entitled  to  it;  bnt  perhaps  then  the 
parties  cited  would  not  be  bound.  In  these  cases  it 
is  usual  for  the  order  to  recite  that  it  appeared  to  the 
Court  that  the  will  is  invalid,  and  to  allow  you  to 
apply  for  and  obtain  in  the  registry  in  common  form 
letters  of  administration  of  the  goods  of  the  deceased 
as  of  an  intestate. 


Gow)»orBaLLr» 
PraelfOi^Admnietraiion.  de  bonis  non. 

The  exectaors  of  a  residuary  hgoM  wha  had  got  a 
yrant  of  advuiniMraiiitm  with  the  wiS  annexed^  is 


entitled  in  priority  to  the  tedamentary  guardian 
of  a  minor^  a  principal  legatee  in  the  toUl^  to  a 
grant  de  bonis  non,  noitcithstanding  that  in  the 
Court  of  Chancery  the  latter  toould,  on  the  con- 
struction of^e  wUl^  endeavour  to  make  thejormer 
account  for  the  greater  part  of  the  assets  treated  by 
the  latter  as  residuary,  and  alleged  by  theformtr 
€u  belonging  to  him  under  the  bequests  in  the  toiU. 

Walter  Bourhe,  Q.C.,  (with  him  Wilson)  for  the 
Rev.  Patrick  Reilty,  the  testamentary  gaardian  of 
Thomas  Reidy,  the  younger,  the  son  of  the  deceased, 
applied,  by  petition,  for  a  grant  of  administration  of 
the  unad^inistered  goods  of  John  Reitly,  deceased, 
with  bis  will  and  codicil  annexed.  John  Reillj^  had, 
by  his  will  of  the  Jrd  February,  I860,  left  alibis 
property  in  several  places  named  in  the  will  to  his 
son«  Thomas  Reilly,  for  life,  with  remainder  to  his 
son,  Thomas  BefTTy  the  younger,  and  named  several 
executors,  one  of  whom  was  the  Rev.  P.  Relily,  whom 
he  also  appomtcd  guardian  of  the  said  Thomas  Redly 
the  younger.  He  made  a  codicil  fo  that  will  by 
which  he  named  his  son,  Thomas  ReiHy,  residaary 
legatee,  but  without  in  terms  revoking  the  bequests  ia 
hrs  wilL  The  executors  renonnced,  and  Thomas 
Reilly,  the  son,  applied  ibr  and  obtained  admiaistratioa 
with  the  will  and  c^d^cll  annexed.  He  made  a  will 
appointing  Thomas  Vance  and  VV.  Kelly,  his  execu- 
tors, and  died.  Proceed'ugs  are  pending  in  Chancery 
to  administer  the  estate  of  John  Reilly,  and  it  was 
necessary  to  raise  a  personal  representative  to  him. 
It  was  argued  for  the  minor  that  under  the  will,  and 
on  bis  father^s  death,  he  became  entitled  to  all  the 
property,  real  and  peisonal,  of  his  grandfather,  and 
that  nothing  remained  to  pass  nnder  the  residQa7 
clause  in  the  codicil. 

T  Purcea,  Q.C.,  (with  him  Meldon)  for  the  exe- 
cutors of  Thomas  Reilly,  asked  for  a  grant  de  hms 
non  to  be  given  to  them.  The  will  dealt  only  with 
the  several  properties  or  farms  mentioned,  bat  not 
with  the  chattel  and  personal  estate  which  passed 
nnder  the  codicil  to  Thomas  Reilly  as  residuary  lega- 
tee. The  residuary  legatee  and  his  representatives 
are  entitled  in  priority. 

Keatinge,  J.— Whatever  may  be  the  constraction 
ofthe  winand<¥)dicil,  is  a  matter  with  which  this 
Court  has  nothing  to  do,  but  it  is  the  settled  rule  of 
this  Court,  to  give  administration  de  bonis  non  mm 
a  win  annexed,  to  the  residuary  legatee  and  his  re- 
presentatives hi  priority  to  a  pecuniary  or  principal 
legatee.  If,  therefore,  the  minor  is  not  entitled;  nei- 
ther can  his  guardians  be  entitled;  and  as  the  exe- 
cutors of  Thomas  Reilly  desire  the  grant,  I  gi^V*  "* 
them.  The  petitioners  mast  pay  the  costs  of  tne 
respondents.  ,.  * 

Order  cKCordim^ 
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rBcpoclad  bf  aHw  J.  Bprkv,  Esq.,  Ba]TlBtaf.AtI^7.] 
Is  TBB  IfATTBIt  OF  THE    ESTATE    OF    THE  A^STQNEEd    OF 

Patrick:  Toner,  a  banicrupt,  qw^er;  The  Bank 

OF  I|&»LAKP,  fEpTIQOTBS* — NoV,  22. 

Pefore  the  LfORD  Chancellor  and  the  Loid  Jus- 
tice OF  Appeal.] 

Bankrupt — SqtMble  mortgag4  by — Non  proof  of,  in 
hankrupiey  —  Termination  of  hankrvptc^  under 
149fA  eecHon  tf  Bankrupt  Aet 

P.  T.  heing  iudsbed  ta  tfie  S^nk,  of  Ireland  in  a  sum 
oj  £460,  did  in  December,  1862,  bt^  way  o/equit- 
akUmortgogp  kdge  with  said  bank  certait^  title 
deeds  of  hie  io  cfirt^in  premises  in  the  citt^  of  A. 
Afterwards,  on  the  Uth  ofAprU,  1 863,  said  P.  T. 
conveyed  io  0.  said  premises  (O,  having  knouh 
ledge  of  said  outstanding  equitable  mortgage  to  said 
bank.J  On  the  \2th  of  Mast,  1865,  P.  T.  wa^ 
declared  a  bankrupt,  and  the  bank  when  offering 
proof  of  said  debt,  inadvertently  alleged  that  said 
J^460  was  secured  ta  them  by  the  bUls  of  exchange 
of  P.  T^  and  they  omitted  all  mention  of  said 
equttabk  mortgage.  Finally  on  27th  June,  1864, 
the  bankruptcy  terminated  in  an  arrangement 
whereky  \Qs*  in  the  pound  was  seared  to  the  creditors 
under  the  1 49'A  section  oj  the  Bankruptcy  Act  by 
eaidP.T.  On  the  2\st  of  Fdfruary,  1865,  a 
petition  having  been  filed  for  the  sale  oJ  the  estate 
of  P.  T.  by  said  bank  as  equitable  mortgagees^ 
Judge  Margreav^  wmie  he  held  thqt  the  barik  were 
equiUable  mortgagees^  nevertheless  allowed  the  case 
to  stand  over  until  ck  motion  then  pending  before  tht 
Oowt  of  Bankruptcy  for  liberty  to  the  said  bank  to 
amend  their  pvooff  was  4isposed  of  which  motion 
on  awning  to  be  be^d  waSy  at  that  late  stage  of  the 
proosedings^  refusedby  said  last  mentioned  Court, 
Thereupon  on  this  case  being  re-entered  fir  argu- 
ment in  the  Landed  testates  Court,  Judge  Har- 
groove  by  his  order  dat^  2lith  May,  18i65,  dis- 
wmeed  saidpetAion.  i^eki,  coming  the  order  of 
Judge  Hargrenve%  that  thepetitior^  was  rightly  dis- 


This  case  came  before  the  Ooart  on  appeal  taken  by 
tbe  Gorernor  and  Company  of  the  Bank  of  Ireland 
from  an  order  made  by  Jnd^  Hargreave,  one  of  tbe 
jndges  of  the  Landed  Estates  Court.  The  facts  of 
tbe  case  are  shortly  these: — In  December,  1862, 
Patrick  Toner  being  indebted  to  the  Bank  of  Ireland 
in  a  snm  of  £450,  and  having  been  called  upon  by 
the  agent  or  noanager  of  said  bank  to  give  some  se- 
curitj  for  said  debt,  he,  said  Patrick  Toner,  on  the 
8th  of  Jannary,  1863,  caused  to  be  lodged  with  the 
said  manager,  by  way  of  equitable  mortgage,  certain 
title-deeds  of  his,  the  said  Patrick  Toner's,  namely,  a 
lease  of  a  certain  tenement  in  Thomas  street,  in  the  city 
of  Armagh,  for  a  term  of  31  years,  and  for  such  further 
term  as  should  be  granted,  pursuant  to  a  covenant  for 
perpetnal  renewal,  at  the  yearly  rent  of  £20;  also  an 
assignment  of  the  abov^  lease  and  premises  dated  8th 
^f  June,  1860.     These  documents  were  given  by  way 


of  equitable  mortgage  for  said  debt,  and  also  for  any 
balance  which  might  be  due  on  his  bank  account.  The 
petition  of  appeal  then  stated  that  ever  since  said  depo- 
sit, said  title  deeds  have  been  and  still  are  in  the  posses- 
•ion  of  i^ppcUants  ^  equitable  mortgagees;  that  in 
April,  1863,  said  Patrick  Toner,  being  then  in  embar- 
rassed circumstance9,and  on  the  eve  of  bankruptcy,  eze^ 
cnted  a  deed  of  conveyance  dated  14th  April,  1863, 
by  which  he  conveyed  to  George  Gillan  the  premises 
mentioned  in  the  aforesaid  title-deeds;  that  Gillan 
did  not  obtain  possession  of  those  deeds,  nor  did  he 
make  any  inqairy  about  them,  although  it  appeared 
that  he  knew  well  they  had  been  placed  in  the  hands 
of  a  Mr.  Kernaghan,  who  was  the  snb- agent  of  the 
petitioners  at  their  branch  bank  at  Armagh,  and  who, 
nflor  receiving  them,  had  handed  them  over  to  one 
George  Johnson,  the  agent  of  petitioners.  That  on 
the  Sth  of  May,  1863,  Patrick  Toner  made  a  decla- 
ration of  insolvency,  and  on  the  12th  May  he  was  de- 
clared R  bankrupt,  and  that  in  the  matter  of  said 
bankruptcy  a  proof  of  debt  was  filed  on  the  31st  of 
July,  1863,  which  was  verified  by  John  M'ElwainOt 
deputy  assistant  secretary  of  petitioners  in  Dublin  in 
the  absence  of  J.  G.  Armstrong,  who  was  the  proper 
qfficer  of  the  petitioners,  whose  duty  it  would  hare 
been,  had  he  been  in  Dublin,  to  have  verified  such 
proof;  that  said  M'EIwaine  being  perfectly  ignorant 
of  the  exectttion  of  said  equitable  mortgage  did  not 
in  such  proof  of  debt  rely  on  said  equitable  rnort*^ 
gage,  and  that  therefore  he  only  stated  the  amount 
due  to  petitioners,  and  that  the  same  was  due  on  foot 
of  bills  of  exchange  held  by  petitioners,  and  upon 
which  said  Patrick  Toner  was  liable  to  petitioners. 
That  on  the  27th  of  July,  1864,  the  said  bankruptcy 
terminated  in  an  arrangement  under  the  149th  sect, 
under  which  the  creditors  were  to  receive  ten  shil- 
lings in  the  pound  from  Toner's  fhture  profits.  The 
petitioners  were  no  parties  to  this  arrangement, 
though  the  arrangement  having  been  assented  to  by 
the  required  proportion  in  number  and  value  of  the 
creditora  was  binding  nnder  the  Act  upon  all  cre- 
ditors, and  there  was  nothing  ever  paid  to  the  peti- 
tioners nnder  that  arrangement.  That  said  George 
Gillan,  to  whom  the  said  conveyance  had  been  madQ 
by  said  Tonei^,  having  advertised  for  sale  the  said  pre- 
mises included  in  the  equitable  mortgage,  the  Bank  of 
Ireland,  on  the  26th  May,  1 864,  caused  a  notice  to  be 
served  on  said  Gillan,  and  also  upon  John  McVeigh, 
the  trade  assignee  of  said  Toner,  *'  cautioning  them 
against  proceeding  to  a  sale,  and  apprising  them  of 
the  bank^s  intention  to  proceed  to  sell  the  premises 
in  the  Landed  Estates  Court."  On  the  15th  Nov. 
1 864,  petitioners  (the  bank)  obtained  a  conditional  order 
for  sale  in  the  Landed  Estates  Court,  and  on  the  17th 
Jannary,  1865,  George  Gillan  filed  an  affidavit  as  cause 
against  making  the  same  absolute.  The  case  made 
by  that  affidavit  was,  that  tbe  Bank  were  not  equita- 
ble mortgagees  at  all,  and  that  although  said  George 
Gillan  knew  the  title  deeds  were  lodged  at  the  peti* 
tioners'  branch  bank  at  Armagh,  yet  that  they  were 
lodged  ibr  another  purpose,  and  also  that  if  even  pa- 
titioners  were  entitled  as  equitable  mortgagees,  yet 
that  inasmnch  as  Gillan  was  a  bona  fide  purchaser  for 
value  and  without  notice,  his  title  could  not  be  io^* 
peached,  i^nd  he  did  not  in  said  affidavit  rely  oa  tl^ 
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proof  made  l>j  petitlouers  iu  said  baDkinptcy  as 
tmottDting  (0  a  waiver  of  their  eqaitable  mortgage, 
or  as  being  au  electlou  on  their  part.  That  a  notice 
was  served  on  behalf  of  petitioDers  that  an  application 
would  be  made  on  the  8th  of  February,  1865,  to 
make  absolute  the  said  conditional  order  for  sale,  not- 
withstanding the  cause  shown  by  Gillan.  That  on 
the  20th  of  February,  1865,  said  motion  came  on  to 
be  heard  before  Judge  Hargreave,  who  then  de- 
cided that  petitioners  were  equitable  mortgagees, 
and  thait  as  such  the^  were  entitled  to  priority  to  the 
said  George  Gillan,  but  he  directed  the  motion  to 
stand  till  a  motion  then  pending  in  the  Court  of  Bank- 
ruptcy was  disposed  of,  which  notice  was  to  amend  or 
withdraw  the  proof  made  by  petitioners;  that  said 
motion  before  the  Court  of  Bankruptcy  was  refused 
by  Judge  Lynch,  on  the  grounds  that  petitioners  were 
not,  at  that  late  period  of  the  proceedings  in  bank- 
ruptcy entitled  to  prove  in  any  other  different  right 
than  that  claimed  by  their  proof  already  made.  There- 
upon the  case  was  re-entered  for  further  argument 
before  Judge  Hargreave,  when  his  Lordship,  by  his 
order  dated  31st  of  May,  allowed  the  cause  shown  by 
the  baid  George  Gillan,  and  ordered  the  petition  filed 
in  that  matter  by  the  Bank  of  Ireland  to  be  dbmissed, 
Judge  Hargreave  on  that  occasion  delivered  judgment; 
and  from  the  order  made  in  conformity  with  that 
judgment  the  present  appeal  was  brought. 

Brewster,  Q.C.,  with  Darley,  Q.C.,  and  Heron, 
Q.C.,  were  in  support  of  the  appeal  taken  by  the  Bank 
of  Ireland. 

Chatterton,  Q.C.,  Xeman,  Q.O.,  and  Frazer,  ap- 
peared for  the  respondent,  the  purchaser  (Mr.  Gillan) 
of  the  estate  of  Mr.  Toner,  the  conveyance  whereof 
was  dated  on  the  1 4th  of  April,  1 863,  and  was  registered 
in  the  office  for  registry  of  deeds  in  Ireland,  on  the  1 8th 
of  April,  1863,  under  which  deed  the  respondent  had 
entered  into  possession  and  had  remained  so  in  pos- 
session of  the  premises  ever  since.  The  arguments 
on  both  sides  are  mere  repetitions  of  those  given  in 
the  Court  below,  which,  together  with  the  judgment 
of  Judge  Hargreave  are  reported  inextenso^sup.p,  379. 

Lord  Cbancellor. — The  questions  in  this  case  have 
been  discussed  at  great  length,  especially  with  regard 
to  the  bankrupt  law.  As  to  the  question  of  no- 
tice of  the  equitable  mortgage,  that  there  was  such 
a  mortgage  there  is  no  doubt.  This  has  been 
clearly  proved.  Whether  the  mortgage  will  prevail 
over  the  assignment,  depends  on  the  doctrine  of 
notice.  The  first  question  is,  whether  what  has 
taken  place  in  the  Bankrupt  Court  will  interfere  with 
the  rights  of  the  bank.  These  equitable  mortgages 
have  always  been  discountenanced  by  the  Courts.  I 
cannot  say  I  feel  inclined  to  assist  persons  in  any  in- 
conveniences which  may  result  from  their  taking  such 
mortgages.  It  would  perhaps  have  been  as  well  never 
to  have  allowed  them.  However,  the  law  is  settled 
now,  and  I  cannot  help  it,  but  it  is  no  hardship  to  say 
that  those  who  will  take  them  must  look  carefully 
afier  them.  In  this  case,  after  the  deposit  of  the 
deeds  and  after  the  assignment,  the  debtor  becomes 
bankrupt.  The  bank  prefer  a  claim  against  the 
estate,  and  assert  that  they  have  no  security  for 
this  debt,  save  bills  of  exchange,  and  the  proof 
li  ultimately  received  for  £450  as  a  debt  not  co- 


vered by  any  other  security.  I  apprehend  it  is  per- 
fectly clear  that  the  rule  of  the  Bankrupt  Court 
which  requires  that  securities  should  be  stated,  is 
not  confined  to  securities  given  by  the  bankmpt 
himself,  because  there  are  purposes  for  which  it  may 
be  very  essential  that  the  fact  of  the  security  should 
be  known  to  the  Court.  Whatever  the  result  maj 
be,  the  nature  of  the  securities  should  he  known  to 
the  assignees  and  to  the  Court  of  Bankruptcy,  so  that 
if  any  moneys  have  been  recovered  upon  them  they 
may  take  this  into  consideration,  and  act  accordingly. 
It  seems  to  be  conceded  that  if  the  security  has  bea 
given  by  a  third  person,  the  creditor  may  prove  his 
debt  under  the  bankruptcy,  notwithstanding  the  seen- 
rity.  But  then  if  he  omits  to  notice  the  security  ia 
making  his  proof,  he  is  guilty  of  a  concealment  from 
the  Court,  which  may  be  very  prejudicial  to  the  other 
creditors  in  case  he  should  be  fraudulent  enough  to 
conceal  any  subsequent  payment  on  foot  of  the  secu- 
rity, which  with  his  dividend  may  amount  to  more 
than  the  amount  due  to  him,  and  which,  therefore,  he 
ought  so  far  to  hold  in  trust  for  the  other  creditors. 
If  a  creditor  conceal  bis  securities,  his  proof  may  be 
ordered  to  be  expunged,  and  he  shall  be  obliged 
to  make  another  proof.  Certainly,  it  seems  csUb- 
lished  that  a  creditor  is  entitled  to  prove  his  whole 
debt  without  taking  into  account  the  security  of  a 
third  person,  or  that  of  a  third  person's  esUte. 
That  is  laid  down  in  many  cases.  In  Ex  parte  Shep- 
herd (1  Mont.  Deac.  De  Gex,  101),  at  p.  Ill,  Sir  J. 
Cross  says,  "  It  is  not  disputed  that  if  the  security  had 
been  made  available  prior  to  the  proof,  excess  would 
never  have  been  received,  as  the  dividends  would  then 
have  been  paid  on  the  sum  of  £2,871  only,  and  the 
object  of  entering  the  proof  first  was  to  give  that  advan- 
tage, and  it  is  admitted  by  both  parties  that  if  the  debt 
and  the  security  had  been  charged  upon  the  same  fund, 
the  security  must  have  been  applied  in  the  first  instance 
in  reduction  of  the  debt,  but  that  if  the  reduction  were 
charged  upon  a  stranger  to  the  bankruptcy  the  whole 
debt  might  be  proved  without  regard  to  the  security ;  and 
that  it  was  so  determined  in  Peacock^s  cast  (2  G.  &  J. 
27),  and  in  several  other  cases  since."  Well,  this  secu- 
rityseems  to  have  been  charged  on  an  estate  which  was 
not  the  estate  of  the  bankrupt,  and  so  it  was  compe- 
tent to  the  bank  to  prove,  and  go  in  under  the  bank- 
ruptcy, and  get  their  dividends-  But  they  were  bound, 
I  think,  to  have  stated  this  security  as  a  matter  of  fact 
Mr.  Armstrong,  who  had  charge  of  the  securities,  and 
who  actually  knew  of  the  deposit,  at  the  time  being  oot 
of  town,  instead  of  waiting  till  his  return,  Mr.  M*Elwaine 
made  the  affidavit  in  his  absence,  and  he  knew  nottiiDg 
but  what  the  person  who  made  the  proof  told  himj 
and  the  securities  lay  in  the  hands  of  the  bank  au 
through,  until  they  came  to  use  them  in  the  Unaw 
Estates  Court.  If  the  bankruptcy  had  gone  on  m  the 
ordinary  course,  the  Bankrupt  Court  might  have  al- 
lowed the  bank  to  amend  their  proof.  It  seems  Jo 
me  that  the  Bank  might  have  been  »1  owed  to  have 
appended  an  explanation  stating  the  truth  of  the  m^ 
ter.  Now,  the  effect  of  the  arrangement  was  to  place 
all  the  creditors  in  the  a>ndition  of  parti^  bound^ 
accept  10s.  in  the  pound,  and  they  eutered  nto  that 
arrangement  without  notice  of  the  claims  of  the  bank 
to  ffitheir  securUy,  and  upon  the  understandini 
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that  Mr.  Toner  was  to  be  a  free  man,  earning  bj  his 
ovn  labors  the  money  oat  of  which  the  annual  divi- 
dend was  to  be  pa/able.  Now  it  is  to  be  considered 
what  was  the  effect  of  holding  back  that  secarity  as 
against  the  bank.  The  bank  had  a  right  to  enforce 
the  payment  of  £450  as  against  Mr.  Gillan^s  estate, 
and  Gillan  might  then  sne  Mr.  Toner  for  the  damages 
sustained  by  reason  of  Toner's  conveying  to  him  those 
lands,  which  were  at  the  time  mortgaged  to  the  bank, 
and  take  his  body  in  execution.  The  result  would  be  that 
Mr.  Toner  would  be  no  longer  able  to  pay  the  annual 
dividend  to  his  creditors.  Now,  the  bank  had  notice 
twice  of  his  arrangement.  All  that  time  Mr.  John- 
son,  who  was  the  proper  authority,  held  the  title 
deeds,  and  knew  all  the  facts,  and  yet  he  never  com- 
municated to  anybody  the  existence  of  this  equitable 
mortgage.  The  parties  entered  into  this  arrangement 
on  the  nnderstanding  that  Mr.  Toner  would  then  be 
liable  to  no  demands  but  those  provided  for  by  the 
agreement.  Now,  if  the  Bank  of  Ireland  enforced 
the  equitable  mortgage  against  Mr.  Gillan,  he  would 
have  an  action  against  Mr.  Toner  which  otherwise  he 
would  not  have,  and  this  would  defeat  the  whole  ar- 
rangent,  and  injure  the  creditors.  That  is  a  rery 
serious  feature  \u  this  case,  and  though  it  may  be  said 
that  Mr.  Gillan  signed  the  composition  knowing  the 
proof  was  defective,  yet  the  other  creditors  signed  it 
without  that  knowledge.  I  have  come  to  the  conclu- 
tioD  that  the  judgment  of  the  judge  below  is  right,  and 
the  order  must  be  affirmed. 

The  Lord  Justice  op  Appeal  concurred,  and  re- 
marked upon  the  very  mature  consideration  which  the 
case  seemed  to  have  received  from  the  judge  below. 


(Betore  the  Lord  Chancellor  and  the  Lord  Jus- 
tice OF  Appeal.] 

Kellett  y.  Kellett. — iVbv.  21,  22,  35. 

Will — Revocation  ofhy  codicils  thereto — Practice — 
Respondents  though  notJUing  cross  appeal^  per- 
milted  after  hearing  to  appeal  against  the  order 
of  the  Court  below. 

Testator  by  his  will  dated  26th  June,  1841,  diarged 
certain  lands  of  which  he  was  seised  with  a  sum 
of  £1000  each,  for  eaeh  of  his  five  daughters,  and 
he  desired  and  directed  his  "  trustees  shall  pay  to, 
or  permit  and  suffer  each  of  my  five  daughters  to 
receive  and  take  for  the  term  of  her  natural  life  the 
interest  at  the  rate  of  5  per  cent,  per  annum,  from 

the  day  of  my  decease and  in  case  my  said 

daughters,  or  any  of  them  shall  hereafter  marry,  then 

upon  trust to  pay  the  children,  if  any,  of  my 

said  daughters  who  shall  marry and  when 

each  of  n^  daughters  shall  die  unmarried upon 

trust  to  pay  and  apply  the  principal  sum  of  £1000 
her^y  provided  for  her  so  dying,  to  or  amongst  all 

or  any  of  my  other  children in  such  shares  and 

proportions  as  each  of  my  said  five  daughters  shall 
by  deed  or  will  appoint,  in  default  of  such  appoint- 
««il,  (hen  upon  trust  to  pay  and  apply  ihe  principal 


sum  of  £\000  of  her  so  dying  to  and  amongst  §tch 
of  my  other  children  as  shall  be  then  surviving,  and 
the  issue,  if  any,  of  such  of  them  as  shall  thin  be 
dead,  in  equal  shares  and  proportions?^  Testator 
by  a  codicil  made  to  said  wiU,  having  recited  that 
upon  the  occasion  of  the  mar/iage  of  one  of  his 
daughters  S.,  subsequent  to  the  making  of  said  wHl^ 
he  had  paid  and  secured  to  her  a  sumof£125iO  as 
a  marriage  portion,  and  also  that  he  had  given  to 
his  thrfie  daughters  H.^  A,^M,  (one  of  the  said  five 
daugfUers  F.  having  died)  ^'  a  sum  of  £1000  each 
as  in  will  mentioned,  Now  1  revoke  my  said  wHl 
so  far  as  the  same  devise  or  bequest  to  the  said  S, 

is  an  object  thereof and  £  do  hereby  further 

revoke  my  said  will  so  far  as  the  said  sum  of£  1 000 
to  each  of  my  said  daughters  H.^  A»^  M.  is  given 
absolutely,  as  I  hereby  declare,  and  my  mil  is  that 
in  the  eo^.a  of  my  said  daughters  H,  A,  d  M.  or 
ony  of  them  remaining  single  or  unmarried,  they  or 
she  remaining  single  or  unmarried  shall  only  liave 
and  be  entitled  to  interest  for  their  or  her  natural 
lives  or  natural  life,  and  no  longer,  in  the  said  sum 
of  £  1 000  each,  which  devise  and  bequest  of£  1 000 
to  each  of  them,  the  said  H.  A,^  M,  I  do  hereby 
confirm  subject  to  the  conditions  and  restrictions 
aforesaid?'^  By  a  subsequent  codicil  this  £1000  wa$ 
increased  to  £1250.  Te^ator  died  in  April,  1847. 
Said  M,  died  in  December,  1847,  and  previous 
thereto  she  appointed  her  said  fortune  to  or 
amongst  her  said  two  surviving  sisters.  A,  and 
H.  share  and  share  alike.  Afterwards  H.  died^ 
and  she  appovvted  the  fortune  left  by  her  father 
to  A,  Held,  a/^rfitm^  an  order  of  the  Master 
of  ihe  Rolls,  that  A.  was  entitled  to  interest  at  S 
per  cent  for  life  on  her  sum  of  £1250;  and 
also  that  the  powers  of  appointment  given  in  the  wiU 
to  A.  M.  and  H,  were  revoked  by  the  first  codicil; 
but  that  the  bequests  over  in  said  wUl  in  default  of 
appointment  were  not  revoked,  and  consequently 
that  his  other  children  who  survived  M,  and  H. 
were  entitled  under  the  terms  of  the  will  to  a  dis» 
tributive  share  of  said  two  sums  of  £1250  eocA, 
the  said  fortune  of  M.  and  H. 

Testator  by  his  will  recited  that  he  did  demise,  4rc,  the 
house  of  Waterstown  and  80  acres  of  land,  held  for 
the  lives  of  his  said  five  daughters  to  one  T  B.,  but 
subject  to  the  yearly  rent  of  £2  \0s.  per  acre. 
And  he  did  thereby  declare  that  the  said  lease  was 
so  made  to  T.  B.  in  trusty  to  and  for  the  lives  of 
his  said  five  daughters  and  the  survivors  of  them; 
and  in  order  after  his  decease  to  provide  them  unth 
a  residence;  and  by  a  third codicU  thereto,  he^  when 
speaking  of  his  said  daughters,  determinedand  willed 
**that  they  shall  have  the  house  of  Waterstown  and 
SO  acres  of  land at  their  disposaU^ 

Held — affirming  the  order  of  the  Master  of  the  BoUs^ 
that  A,  having  survived  her  sisters  was  entitled 
under  the  third  codicil  in  the  wiU  to  the  interest  of 
the  testator  in  Vie  house  of  Waterstown  and  30 
acres  of  land,  but  free  from  Jhe  rent  of  £2  IOf. 
per  acre. 

Practice, 

The  appellant  having  appealed  from  the  order  of  ihe 
Master  qf  the  EoUs^  and  having  prayed  in  his  peti* 
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Hon  of  <»ppeal  **  tkcU  the  orier  might  be  varied  in 
cmfbiinUif  loith  cAl  aonMruetion  of  the  wiil  and 
todidfsy^  the  reepondBiM  wm  allowed  on  the  ap- 
peal to  go  into  a  odee  kerning  thai  eaid  order  was 
jiirther  erroneous  in  cih4r  portume  thereof  thotigh 
respondent  had  not  appealed  ther^rom^  as  if5ie 
6tM  %Jif€fe  at «  rerhearing. 

Ttn9  iras  an  uppeAl  f^om  4  dednotel  order  of  thd  Mas- 
ter of  the  RoUfl»  boaring  ditte  the  86th  Maj,  1865. 
The  subject  of  coatention  iu  this  ease  was  the  eon- 
Btraction  to  be  pat  on  the  wMI  and  three  codicrls  of 
Robon  KeNetl,  who  died  on  the  27th  Of  April,  1847, 
leaving  five  children  him  edrvivkirg,  aamelj,  Edward 
Kellett,  Orange  Sterling  Kellett,  Harriet  KeRett»  Ma- 
tilda Rellett,  and  Arabella  Keftett.  The  cause  peti- 
tion was  presented  by  said  Arabella  Kellett,  on  the 
S3rd  of  Jannary,  1865,  agahist  the  said  Rev.  Orange 
Sterling  Kellett,  and  Thottas  Barnes,  the  respondents. 
The  petition  stated  that  ^aid  Robert  Kellett,  the  fa- 
ther of  said  five  children,  was  at  the  time  of  his  death 
Mised  in  fee  of  the  lands  of  Tarmon,  and  in  guasi  fee 
ef  the  lands  of  Lissanimore,  tn  the  Oenntj  of  Oavan, 
and  of  part  of  the  lands  of  Waterstown^  MoynsSltj, 
And  Boynagh,  In  the  Gonnty  of  Meath,  under  leases 
for  lives,  which  are  still  subsisting,  aad  abo  of  other 
parts  of  Waterstown,  either  under  an  agreement  for  a 
lease,  or  ne  tenant  firom  year  to  year;  that  the  said 
Robert  Kellett  made  his  will  bearing  date  the  26ch  of 
June,  1841,  and  thereby  he  demised  the  lands  of  Tar- 
mon and  Lissanimore  unto  Thomas  Barnes,  Jnn.,  and 
to  his,  the  said  testator's  sons,  Edward  Kelfott  and 
Orange  Sterli^  Kellett,  and  their  heirs,  npoa  tmst, 
to  pay  the  rents  and  renewal  fines  in  respect  of  the 
ilime,  *'  and  upon  further  trusts  by  and  out  of  the 
siAd  rents,  issoes^  and  profits  of  said  lands  and  here- 
ditaments^ or  by  demise,  mortgage,  or  sale  thereof,  or 
any  part  thereof,  to  levy  and  raise,  to  and  for  my 
daughter,  Frances  Kellett,  the  sum  of  £1,000;  to 
and  fbr  my  daughter,  Henrietta  Kellett,  the  sum  of 
£1,000;  to  and  fbr  my  diughter  Arabella  Kellett,  the 
sum  of  £1,000;  to  aild  for  mydaughter,  Susan  Kellett, 
£1,000,  and  to  and  for  my  daughter,  Matilda  Kel- 
lett, the  sum  of  dg  1,000,  my  eldest  daughter,  £liza 
Frances  Mofifetl,  having  been  already  provided  for, 
•aid  several  snm^  to  be  subject  to  the  provisions  here- 
inafter expressed^  that  is  to  say,  i  desire  and  direct 
my  said  trhstees  shalt  pay  to,  or  permit  attd  suffer 
each  of  my  fiv»  daughters  to  receive  and  take  for  the 
Uxm  of  her  natural  life,  the  interest  firom  the  day  of 
my  decease  at  the  rate  of  five  per  cent  per  annum  on 
the  principal  sum  of  £1,000  hereby  provided  for  her, 
and  in  case  my  said  daughters,  or  any  of  them,  shall 
hereafter  marry,  then  npoa  trust  to  pay  to,  or  to  per- 
mit and  suffls  -  ^  hnsbaod  of  each  of  my  said  daugh- 
ten  who  ibali  marry,  and  his  assigns,  to  receive  and 
take  the  iuterest  at  the  rate  aforesaid  of  the  said  prin- 
cipal sum  of  £  1 ,000  hereby  provided  for  her  so  marry- 
ing, for  the  tem  of  his  natural  lif^,  and  from  and  afler 
the  death  of  the  survivor  of  each  of  my  said  daugh- 
ters, who  shall  marry,  upon  trust  to  pay  to  the  chil- 
dren, if  any,  of  such  of  my  said  daughters  who  shall 
man^;  the  principal  ^m  of  £lt000  hereby  provided 
Ibr  ttieir  mcther  In  equal  sbarea  aad  proportfons,  the 
shares  of  such  offiaid  childreo  as  shall  be  sons  to  be* 


paid  at  the  age  of  2 1  years,  and  of  such  as  shall  be 
daughters,  at  the  age  of  21  years,  or  day  or  reaped 
tive  days  of  marriage,  and  upon  the  death  of  and  ae> 
cording  and  when  each  of  my  said  daughters  shall  £s 
uf  married,  or  being  married  shonld  die  without  leav- 
ing issue,  who,  being  a  son  or  sona,  shall  live  to  at- 
tain the  age  of  twenty-one  years,  or,  being  a  danfjh- 
tei  or  daughters,  shall  live  to  attain-  that  age  or  1)6 
married,  upon  trust  to  pay  and  apply  the  prindpal 
sum  of  £1,000  hereby  provided  for  her  so  dying,  lb 
and  amongst  all  or  any  of  my  other  children,  whether 
my  sons,  or  sons'  daughters,  theur,  his,  or  her  issoe^ 
vk  auek  shares  and  proportions  as  each  of  my  said 
five  daughters  so  dying  shall  by  deed  or  will  appoml^ 
and  in  default  of  such  appointment,  Aen  opou  tmat 
to  pay  and  apply  the  principal  sum  of  £1,000  of  her 
so  dying  to  and  amongst  such  of  my  other  children  ss 
shaH  be  then  surviving,  and  the  issue  of,  if  any  Olf 
such  of  them  as  shall  then  be  dead,  in  equal  shares 
and  proportions^  the  issue  of  sodi  of  my  children  is 
shall  then  be  d«ul  to  take  to  and  amongst  them  the 
share  which  their  parents,  if  living,  would  have  been 
entitled  to  under  this  limitation/'   The  will  then  con>- 
tatned  several  other  trnsts,  and  subject  to  all  said 
trusts  he  gave,  devised,  and  bequeathed  **  the  said 
lands,  hereditaments,  and  premises  devised  as  afore- 
said, and  every  part  and  parcel  thereof,  with  their 
appurtenances,  unto  my  said  two  sons,  the  said  Ed- 
ward Kellett,  and  Orange  Sterling  Kellett,  eqnaUy  to 
be  divided  between  them,  share  and  share  alike,  and 
to  the  heirs  of  their  respective  bodies  as  tenaate 
in  common  in  tail,  with  cross-remainders  between 
them."    The  testator  then  proceeded  to  deal  with  the 
above-mentioned  lands  of  Waterstown  thus—"  And 
whereas  by  indenture  bearing  equal  date  herewith,  I 
did  demise,  set,  release,  and  confirm  nuto  the  said 
Thomas  Barnes,  junior,  the  house  of  Waterstown  as  at 
present  furnished,  and  that  part  of  said  lands  therein 
described,  containing  30  acres,  late  Irish  plantation 
measure  or  thereabouts,  to  hold  for  the  lives  of  my 
said  five  daughters,   Frances,    Henrietta,  Arabella, 
Susan,  and  Matilda  Kellett,  provided  my  niteredt  in 
the  said  lands  shall  so  long  continue,  subject  to  the 
yearly  rent  of  JB 2  10s.  per  Irish  acre,     Now  I  do 
hereby  decUre  that  the  said  lease  wis  so  made  to  the 
said  Thomas  Barnes,  junior,  in  trust,  to  and  for  the 
lives  of  my  said  five  daughters  and  the  snrviy(tt  of 
them,  and  in  order  after  my  decease  to  provide  them 
with  a  residence."    Testator  then  bequeathed  certain 
legacies  to  difibrent  other  parties,  and  as  to  all  the 
rest  of  bis  real  and  personal  estate^  inclndfog  tbe 
lands  held  by  him  upon  det^minable  leases  for  liv«^ 
and  that  part  of  the  said  lands  of  Wsttotown,  mth 
the  dwelling-heuse  there,  granted  as  aforesaid  I?  hioi 
on  lease  to  Thomas  Barned^  junior;  he  thereby  de- 
vised and  bequeathed  tbe  same,  snyeCt  to  tbe  pay- 
ment of  his  debts  and  tb^  reservatiodd  thereia-before 
mentioned,  unto  his  said  sone,  Edward  Kellett  ana 
Oiango  8.  Kellett  (the  appellant)  in  eqaalsh^  m<i 
then    appointed   aaid  Edward    Kellett  and  Oiange 
Stcrting  Kellett*  exeootors.       His  said  daoghter^ 
Frances,  died  befort  the  folloiRing  oodidl:-^  ^  aut 
Tbe  first  codicil  to  the  above  bearing  date  W  f  "^ 
December  1842,  is  as  foUowd— "  This  la  •  ^^^  ^^. 
the  last  wiU  and  testament  of  Mr.  Robert  Kellett,  w 
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Waterstown,  in  the  County  of  Meath,    which   will 
bears  date  the  26th  of  Jane,  in  the  year  of  onr  Lord 
1841.      Whereas  I  have,  by  my  said  will  given,  de- 
Tisedy    and   bequeathed   unto    my   daughter,    Susan 
Mayne,  otherwise  Eellett,  the  wife  of  Robert  Mayne, 
Esq^  by  her  then  name  of  Susan  Eellett,  the  sums  of 
£1,000  as  in  said  will  mentioned ;  and  whereas  the  said 
Susan  Mayne,  otherwise  Kellett,  has  since  the  date  of 
said  will  intermarried  with  the  said  Robert  Mayne,  and 
whereas  upon  the  occasion  of  said  marriage  I  paid  to  the 
said  Robert  Mayne,  and  secured  to  the  trustees  of  the 
deed  of  settlement  bearing  date  the  2nd  August,  1842, 
and  which  was  made  previous  to  and  in  contemplation 
of  said  marriage,  the  sum  of  J6 1,260  as  and  for  the 
marriage  portion  or  fortune  of  the  said  Susan  Mayne; 
and  whereas  by  my  said  will  I  have  given  and  be- 
queathed to  my  said  daughters,  Henrietta,  Arabella, 
and  Matilda  Kellett,  the  sum  of  £1,000  each,  as  in 
said  will  mentioned.      Now,  I  revoke  my  said  will  so 
fan  as  the  same  devise  or  bequest  of  £1,000  to  the 
said  Susan  Mayne,  otherwise  Eellett,  is  an  object 
thereof,  and  I  hereby  declare  that  she  shall  not  take 
the  said  legacy  of  £1,000  by  my  said  will  given  to 
her,  nor  any  other  devise  or  advantage  whatever, 
which  she  may  be  entitled  to  under  the  said  will  in 
ease  I  had  not  made  and  executed  this  codicil  thereto, 
and  I  do  hereby  further  revoke  my  said  will  so  far  as 
the  said  sum  of  £1,000  to  each  of  my  said  daughters, 
Henrietta,   Arabella,  and  Matilda  Eellett,   is  given 
absolutely,  as  I  hereby  declare,  and  my  will  is  that  in 
the  event  of  my  said  daughters,  Henrietta,  Arabella, 
and  Matilda,  or  any  of  them,  remaining  single  or  un- 
married, they  or  she  so  remaining  single  or  unmar- 
ried shall  only   have   and   be  entitled    to    interest 
for  their  or  her  natural  lives,  or  natural  life,  and  no 
longer  in  the  said  sum  of  £1,000,  each  which  devise 
and  beqnest  of  Jg  1,000  to  each  of  them,  the  said  Hen- 
rietta, Arabella,  and  Matilda,  I  do  hereby  confirm, 
subject  to  the  conditions  or  restrictions  aforesaid.*' 

Second  codicil  to  the  above  will — **  Whereas  I  have 
appointed  Edward  Kellett  and  Orange  S.  Kellett  my 
residuary  devisees  and  legatees,  and  whereas  the  said 
Orange  S.  Kellett  has  lately,  and  since  the  date  of  my 
saifl  will,  intermarried  with  Mary  Anne  Grattan,  and 
whereas  upon  the  occasion  of  the  said  marriage  I 
made  a  provision  for  my  said  son  by  deed  bearing 
date  the  20th  Feb.  1844,  and  whereas  I  estimated 
the  amount  settled  by  said  deed  equivalent  to  a  moiety 
of  said  residue,  now  I  do  hereby  revoke  my  said  will 
80  fsLT  as  the  said  residuary  devise  and  bequest  unto 
the  said  Edward  Kellett  and  Orange  Kellett,  and 
so  far  as  the  said  Orange  Kellett  is  beneficially  the 
object  thereof.  And  I  hereby  declare  that  the  said 
Orange  S.  Kellett  shall  not  take  the  moiet}  of  said 
residue,  or  any  part  thereof  of  my  said  will  given  to 
him,  or  the  benefit  of  any  other  devise  or  advantage 
whatever  which  he  may  be  entitled  to  under  my  said 
wnU  in  case  I  had  not  made  and  executed  this  codicil 
thereto,  and  I  hereby  nominate  and  appoint  my  son 
Edward  Kellett  my  sole  executor  and  residuary  le- 
gatee.'' 

Third  codicil  to  the  above  will,  dated  Apr.  21,1 847 
— *•  I,  Robert  Kellett,  of  Waterstown,  knoifriog  that  I 
made  and  disposed  of  my  property  by  will  and  codicil, 
4o  now  farther  determine  and  wiU  that  my  three 


daughters,  Henrietta,  Arabella  Kellett,  and  Matilda 
Kellett,  shall  get  fortunes  equal  to  what  was  settled 
upon  my  daughter,  Susan  Mayne,  by  marriage  settle- 
ment, and  that  they  shall  have  the  house  of  Waters- 
town,  thirty  acres  of  land  as  laid  out,  furniture,  and 
plate,  at  their  disposal,  and  that  the  codicil  with  re- 
spect to  my  son  Orange  Sterling  Kellett,  clerk,  shall 
be  cancelled,  and  in  lieu  of  his  marriage  settlement 
that  he  shall  be  considered,  as  I  have  settled  by  my 
will,  equally  with  my  son  Edward,  except  that  Ed- 
ward is  to  have  my  interest  in  the  lands  of  Boyragh, 
to  whom  I  now  bequeath  it. 

<•  Robert  Kellett." 
The  petition  then  stated  that  the  petitioner  died  on 
the  27th  April,  1847;  that  Matilda  Kellett  made  her 
will  on  the  14th  of  December,  1847,  and  she  thereby 
stated  that  in  pursuance  of  the  power  of  appointment 
given  to  her  by  her  late  father,  said  Robert,  she 
thereby  bequeathed  and  appointed  the  said  fortune 
left  to  her  by  her  said  father,  and  all  his  rights  under 
his  will  and  codicils,  and  also  all  real  and  personal 
property  of  which  she  might  die  possessed,  unto  her 
sister  (the  petitioner),  Arabella  Kellett,  and  also  to 
her  sister  Harriet  Kellett,  share  and  share  alike.  Said 
Matilda  died  in  1863.     The  petition  then  stated  that 
said  Harriet  Kellett  made  her  will  dated  the  10th  of 
September,  1 864,  and  she  in  like  manner  as  her  sis- 
ter Matilda  had  done,  by  her  will  appointed  the  for- 
tune left  to  her  by  her  father  to  her  sister  Arabella. 
The  other  child  of  Robert  Kellett,  namely,  Frances 
Kellett,  died  in  his  ifetime,  and  Jane  Kellett  died  un- 
married and  intestate,  and  without  issue,  and  petition 
further  stated  that  the  said  Edward  Kellett  and  Orange 
Sterling  Kellett,  the  appellant,  or  one  of  them,  paid 
to  the  petitioner,  Arabella,  and  to  her  sistei*s,  Matilda 
and  Harriet,  the  interest  upon  the  said  three  sums  of 
£1,260  each,  from  the  death  of  the  said  Robert  Kel- 
lett, up  to  the  death  of  the  said  Matilda  Kellett  and 
thenceforward  the  interest  on  said  two  sums  of  £  1,250 
each,  up  to  the  death  of  said  Harriet  Kellett,  after 
retaining  thereout  the  rent  of  the  said  thirty  acres  of 
Waterstown  at  the  rate  of  £2  10s.  per  Irish  acre,  but 
the  appellant  refused  to  pay  after  the  death  of  the 
said  Matilda  any  interest  upon  the  said  sum  of  £1,250, 
to  which  she  had  been  entitled,  or  upon  the  sum  of 
£1,250,  to  which  the  said  Harriet  was  entitled  after 
her  death,  for  this  reason,  that  upon  the  deaths  of  the 
said  Matilda  and  Harriet  respectively  the  said  two 
last-mentioned  sums  of  £1,250  each  ceased  to  be 
charges,  and  that  neither  the  said  Matilda  or  Harriet 
had  any  power  to  bequeath  or  appoint  same;  whereaa 
on  the  contrary  his  sister,  the  said  Arabella  Kellett, 
the  petitioner  below,  insisted  that  she  aud  her  said 
two  sisters  became  each  entitled  to  a  sum  of  £1,250 
each  during  their  respective  lives,  with  power  to  ap- 
point same  to  any  one  or  more  of  her  brothers  and 
sisters,  and  that  therefore  said  Arabella,  the  petitioner 
below,  was  entitled,  as  appointee  both  of  Matilda  and 
Harriett,  to  such  two  sums  of  £1,250  each,  and  also 
to  the  third  sum  of  £1,250  in  hor  own  right  as  legi^ 
tee  as  aforesaid  under  her  father^s  said  will  and  codi- 
cils, which  three  sums  make  together  £3«750,  and  said 
petitioner,  Arabella,  also  claimed  to  be  entitled  to  the 
house  and  thirty  acres  of  the  lands  of  Waterstown. 
That  Orange  S.  Kellett  became  the  assignee  of  that 
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portion  of  the  land:i  dcvi^cJ  to  K4ward  Kellett,  and 
tbat  said  Orange  S.  KcIleU  is  uqw  in  possession  ox  in 
rcc  eipt  of  tb.e  reuta  of  all  said  lands.  Tbat  the  peti- 
tioner stated  that  the  lease  io  Robert  Eellett's  will 
of  the  hoDse  and  30  acres  of  Waterstown  to  Thomas 
Barnes  was  never  cxtcnted,  and  that  Arabella  and 
her  two  deceased  sisters  were  not  tenants  of  his,  bnt 
merely  co- tenants  with  Orange  S.  Kellett»  of  said 
house  and  lands.  The  petition  then  prajed  that  the 
trudts  of  the  will  might  be  carried  into  effect  The 
appellant  in  his  petition  of  appeal,  insisted  that  in  the 
events  which  had  happened  Han  let  and  Matilda  ITcllett, 
who  died  nnmarried,  had  no  greater  interest  in  their  for. 
tnocs  of  £1,000,  which  were  afterwards  increased  to 
£1,250,  than  for  their  lives  rcspectivelj,  and  that  the 
effect  of  the  first  codicil  to  testator^s  will  was  to  revoke 
his  beqnest  to  each  of  them  so  remaining  single,  of  the 
principal  of  her  portion,  and  of  all  disposing  powers 
over  it.  And  appellant  alleged  that  testator  never 
executed  any  lease  of  the  part  of  Waterstown  men- 
t'oned  in  his  will,  and  submitted  that  his  Intention 
was  to  revoke  his  beqne&t  to  each  of  them  so  remain- 
ing single  of  the  principal  of  the  portion,  and  of  all 
disposing  powers  over  it  And  appellant  submitted 
that  his  intention  was  that  the  house  of  Waterstown, 
with  30  acres  of  land,  sboald  be  held  and  enjoyed  aa 
a  residence  for  his  unmarried  daughters  during  their 
lives  at  a  rent  of  £2  10s.  per  acre,  and  that  his  tes- 
tamentary dbposition  in  that  respect  went  no  farther 
than  to  carry  out  that  intention  by  leaving  Waters- 
town  to  his  unmarried  daughters,  with  30  acres  of 
land,  and  the  plate  and  furniture  accessory  to  it,  for 
their  lives  and  no  longer,  and  that  upon  the  death  of 
the  survivor  of  his  daughters  unmarried,  all  this  pro 
perty  should  revert  to  the  appellant  The  petition  of 
aj^eal  then  stated  that  the  ca^se  came  on  for  hearing 
before  the  Master  of  the  Rolls,  when,  after  hearing 
the  oaae  argned  by  counsel  on  both  sides,  his  Honor 
made  a  decretal  order  bearing  date  the  26th  May, 
1865,  which  order  is  now  being  appealed  from;  the 
ourial  part  of  which  is  as  follows : — 

''It  is    ordered  and  declared First,  that  the 

trusts  of  the  will  and  codicils  of  Robert  Eellett, 
deceased,  in  the  petition  mentioned  be  canied  into 
exccation;  secondly,  that  the  petitioner,  Arabella 
Kellett,  is  entitled  under  the  said  will  and  codicils 
to  interest  at  the  rate  of  five  per  cent,  per  anuum 
on  the  sum  of  £1,250  for  life  subject  to  the  provi- 
sions in  the  said  will  and  codicils  contained  in  the 
evciit  of  her  marrying;  thirdly,  that  the  powers  to 
appoint  given  by  the  said  will  to  the  said  Arabella  ' 
Kellett,  Matilda  Kellett  and  Harriet  Kellett  respec- 
tively, in  respect  of  the  sums  of  £1,000,  Jg  1,000, 
and  £1,000  in  the  said  will  mentioned,  and  which 
sums  are  by  the  third  codicil  increased  to  £1,250, 
£I>2J0,  aiul  £1,250,  were  revoked  by  the  first  codi- 
cil to  the  said  will,  but  that  the  bequests  in  said  will, 
in  default  of  appointment  by  the  said  Arabella,  Ma- 
tilda, and  Harviet  respectively  were  not  revoked  by 
the  said  finnl  codicil ;  fourthly,  that  the  said  Arabella 
l^eUett  h\xmo  entitled  on  the  death  of  Matilda  Kol- 
Tett,  wi)o  died  unmarried,  to  a  distributive  share  of 
the  said  ItfatlUla^s  £1,250  under  the  clause  iu  default 
of  appointment  contained  in  said  will;  fifthly,  that 
the  said  Arabella  Kellett  became  entitled  on  the  death 


of  Hflrriet  Kellett,  who  died  unmarried,  to  a  distribu- 
tive share  of  said  Harriet's  £1,250  under  the  clause 
in  default  of  appointment  in  said  will  oontaiaed; 
sixthly,  that  the  said  Arabella  Kellett  will  be  en- 
titled under  the  will  of  Harriet  Kellett  (when  th« 
same  shall  be  proved)  to  the  dbtributive  share  of 
the  said  Matilda  KeUett's  £1250,  to  which  the  sdd 
Hcnrietta^Kellett  became  entitled  on  the  death  of  the 
said  Matilda,  under  the  said  clause  m  default  of  ap- 
pointment contained  in  the  said  will.  Seveotbly,  that 
the  respondent.  Orange  Sterling  Kellett,  is  entitled  to 
a  distribntive  share  of  the  said  Matilda  Kdlett's 
£1250,  ^d  a  distributive  share  of  the  said  Henrietta 
Kelleti'a  £1250,  under  the  said  dause  ip  default  of 
appointment  contiuued  in  the  said  will;  but  the  Court 
doth  not  decide  who  b  or  are  entitled  to  the  other 
distributive  shares  of  £1250,  and  £1250,  the  per- 
sons interested  therein  not  being  before  the  Court. 
£i£btly,  that  the  said  three  sums  of  £1250,  £1250, 
ana  £1250,  with  the  interest  payable  thereon,  were 
well  charged,  t^  the  said  will  and  codicils,  on  the 
lands  of  Tarmon,  otherwise  Ballyconphilip  and  Lis- 
sannlmore  (differently  spelt  in  the  copies  of  the  will 
sent  to  the  Court),  in  the  said  will  mentioned. 
Ninthly,  that  it  be  Deferred  to  the^  Master  of  this 
Court  in  rotation  to  take  an  account  of  what  is  dne 
to  the  petitioner,  Arabella  Kellett,  having  regard  to 
the  said  declarations.  Tenthly,  that  the  petitioner, 
Arabella  Kellett,  having  survived  her  sister,  Frances, 
who  died  in  the  testator^s  lifetime,  and  having  sarri- 
ved  her  said  sisters,  Matilda  and  Henrietta  and  baring 
regard  to  the  provisions  in  the  first  codicil  as  to  her 
sister  Susan,  is  entitled,  under  the  third  codicil  to  the 
said  will,  to  the  interest  of  the  testator  in  the  boosQ 
of  Waterstown,  and  the  thirty  acres  of  land  as  laid 
out,  and  in  the  third  codicil  and  in  the  will  of  the 
testator  mentioned,  but  free  from  the  rent  of  two 
pounds  ten  shillings  an  acre,  in  the  said  will  men- 
tioned. Eleventhly,  that  the  petitioner,  Arabella,  is 
entitled  absolutely  to  the  furniture  and  plate  in  the 
said  third  codicil  mentioned.  Twelfthly,  that  the 
petitioner  and  respondents,  respectively,  do  abide 
their  own  costs  of  this  suit,  up  to  and  incloding  this 
hearing."  The  appellant  now  submitted  tbat  this 
decretal  order  was  erroneous*  and  that  same  ought  to 
be  reversed  or  varied. 

The  petition  then  prayed  for  a  declaration  that  the 
bequests  in  said  will  contained,  in  default  of  appoint- 
ment, by  the  said  Arabella,  Matilda,  and  Henrietta 
Kellett,  wew  revoked  by  the  first  codicil  to  said  will 
and  that  the  said  order  might  be  varied  and  amended 
accordingly,  and  also  in  conformity  with  the  constroc- 
tion  of  the  said  will,  and  of  the  several  codicils  thereto. 

Ball,  Q.C„  John  E,  WaUh,  Q.C.,  TTorrw,  QC, 
and  Byrnt  appeared  in  support  of  the  appellant  3  case. 
The  attention  of  the  Court  is  directed  to  two  distmct 
subjects.  First  point  with  respect  to  the  legacies  of 
£1 250.  And  secondly  with  respect  to  the  deviseof 
Watcratowtt,  .  ,  .^„ 

On  the  first  question  we  submit  that  the  conclusion 
which  the  Master  of  the  Rolls  has  amved  at  » 
erroneous.  The  two  ladies  who  died  were  mere 
tenants  for  life,  so  to  speak,  of  their  fortunes  of  £1250, 
yet,  nevertheless,  they  dealt  with  these  fortunes  as  ir 
they  were  theirs  wholly  and  absolutely.      Tt  ui  pum 
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the  testator  meant  to  cat  down  the  absolate  gift  iu 
the  will  which  he  made  to  his  daughter,  unmarried, 
to  a  mere  tenancy  for  life — because  he  says  in  his 
will  (be  having  made  such  of  his  daughters  as  should 
have  been  married  and  should  have  children,  mere 
tenants  for  life)  that  his  children  who  would  be  an- 
nunriedy  should  have  the  power  of  appointment  among 
those  in  the  will  named.  By  the  first  codicil  then  he 
cots  down  to  a  mere  tenancy  for  life  the  gifk  in  the 
wiU,  for  he  actually  says  that  such  of  his  daughters 
as  should  remain  single  "or  unmarried,  shall  only 
iiave  and  bd  entitled  to  interest  for  their  natural  lives, 
and  no  longer  in  said  '^  sum  of  £1000  each;  the  tes- 
tator then  cut  down  to  a  life  interest  his  unmarried 
daaghters,  and  he  deprives  his  daughter  of  any  interest 
whatever,  beyond  that  of  her  life  in  the  funds;  he 
revokes  then  even  the  naked  poorer  of  appointment  of 
the  fortunes  given  to  each  of  them,  and  in  revoking 
the  power  of  appointment;  he  also  impliedly  revokes 
"what  depended  on  the  non-exercise  of  this  power, 
which  was  given  in  the  will,  namely,  the  disposition 
over,  for  the  disposition  over  was  not  to  take  effect 
anless  in  default  of  the  appointment,  in  fact  the 
ulterior  remainders  were  accessorial  to  or  dependent 
on  the  power  of  appointment,  and  the  power  failing, 
the  accessorials  failed  likewise.  Now  there  is  no 
other  way  to  give  effect  to  the  intention  of  the  tes- 
tator than  to  cut  down  to  a  life  estate  or  interest 
in  these  sums  the  interest  of  those  ladies,  and  then  you 
will  adopt  the  expressions  of  the  testator.  Baldwin  v. 
Baidridge  (22  Beav.  413)  and  PhiUips  v.  AUen  (7 
Sim.  446)  are  both  cases  where  the  codicil  revokes 
the  gifts  given  in  the  will  in  toto.  So  also  Murray 
▼•  Johnson  (3  Dr.  &  Warr.  143);  BotUcott  v.  Boul- 
cott  (2  Drew.  25);  and  WeUs  v.  Wells  (17  Jur. 
lOSO)  was  where  the  eodicil  operated  as  a  revocation 
of  the  gifts  contained  in  the  will.  Now  It  is  incum- 
boAt  on  you  to  give  a  meaning  to  the  codicil,  and  no 
other  meaning  yon  can  give  can  so  harmonize  with 
the  oniiifest  intention  of  the  testator,  as  the  one  we 
ooatend  for,  nanely — that  the  beqaests  in  the  will  to 
Arabella,  Matilda,  and  Henrietta  Kellett,  were  levoked 
by  the  first  oodictl,  save  so  fkr  as  4  life  interest  given 
to  those  ladies. 

7%e  Attorney  OenereU  (Lawson)  the  Solicitor  Oe- 
mred,  {SuUivan^)  with  Brewster^  Q.O,  and  James  C, 
Lowry^  contra,  on  the  first  point.  The  effect  of  a 
oodicii  is  not  and  can  not  be,  to  revoke  the  will 
itself;  for  the  clear  rule  of  the  Court  is,  unless  the 
revocation  is  in  language  t&  clear,  and  unambignous  as 
the  will  itself,  it  is  an  established  rule  not  to  difr- 
torfo  the  disposition  of  a  will,  further  than  is  absolutely 
necessary  for  the  purpose  of  giving  effect  to  the  codi- 
cil [1  Jar.  on  Wilis,  3rd  ed.  162].  Now  we  admit 
that  whatever  the  codicil  revokes  is  revoked,  and 
whatever  the  codicil  leaves  nnrevoked  is  unrevoked. 
Undal,  G.  J.,  lays  down  the  law  thus  in  Doe  v.  Hicks 
(8  Biog.  480).  ''If  a  devise  in  the  will  is  clear,  it  is 
iscumbeat  on  those  who  contend  it  is  not  to  take 
effect  by  reason  of  a  revocat'on  in  the  codicil,  to  shew 
that  the  intention  to  revoke  is  equally  clear  and  free 
iirom  doobt,  as  the  original  intention  to  devise.  For 
if  tber»  is  only  a  reasonable  doubt  whether  the  clause 
<tf  revocation  was  intended  to  inelude  the  particular 
^vise,  then  soch  devise  oaght  undoubtedly  to  stand. 


DuJUld  V.  Duffidd  (3  Bligh.  N.S.,  261)."  Now 
has  the  testator  exonerated  those  lands  from  the  burden 
which  heoaerated  them  with  for  those  ladies?  Deci- 
dedly not.  Apply  the  principle  above  just  enunciated 
in  Doe  v.  Hicks  to  this  case,  and  it  goes  the  length 
of  shewing  that  the  Master  of  the  Rolls  was  erroneous 
io  disturbing  the  will  at  all,  by  the  words  of  this  first 
codicil,  which  is  void  for  the  uncertainty  of  the  lan- 
guage used.  [I%«  Lord  Chancellor. — You  have  not 
appealed  from  the  order  of  the  Master  of  the  Rolls;  there 
is  no  cross  appeal  here.]  There  is  no  necessity  for  a 
cross  appeal,  for  the  appellants  have  prayed  in  the  peti- 
tion of  appeal,  that  the  order  of  the  Master  of  the  Rolls 
may  be  varied  and  amended  in  conformity  with  thecon< 
struction  of  the  wills  and  codicils;  so  your  Lordships 
are  prayed  to  shape  the  orders,  so  as  to  conform  to  the 
true  meaning  of  the  will  and  codicils.  The  Master  of 
the  Rolls  was  erroneous  in  holding  that  the  power  of 
appointment  was  revoked.  [  Warren^  Q.C, — You  have 
not  appealed,  and  are  precluded  therefore  from  raising 
this  question.]  An  appeal  is  in  the  nature  of  a  re- 
hearing of  the  whole  case.  [The  Lord  Chancellor 
said  he  would  consider  the  question,  though  no  appeal 
was  taken.] 

John  E.  Walsh,  Q.C,  replied.  \^The  Lord  Chan- 
cellor.— The  testator  says  in  his  first  codicil  that  he 
revokes  what  is  not  in  his  will  at  all ;  douH  you  ob- 
serve he  says — "now  I  revoke  my  said  will  so  fai  as 
the  said  sum  of  £1000  to  each  of  my  said  daughters 
Henrietta,  Arabella,  and  Matilda  Kellett,  is  given 
absolutely;*'  whero  is  it  given  absolutely  in  the  will?] 
\Lord  Justice  of  Appeal, — How  do  you  expound  the 
word  '*  absolutely  '^  with  respect  to  the  terms  of  the 
Will?]  The  testator  conceived  be  had  given  it  abso- 
lutely in  the  will;  that  is  "absolutely"  to  be  raised. 

BaU^  Q.C,  on  the  second  point.  The  question  now 
before  the  Court  arises  on  the  will,  and  upon  the  con- 
struction of  the  third  codicii.  You  must  reconcile  the 
will  and  codicil.  [The  Lord  Chancellor. — Suppose 
I  leave  my  estate  to  A.B.  in  my  will,  and  in  my  co- 
dicil leave  it  to  CD.,  how  can  I  reconcile  them? 
This  is  a  mere  question  of  what  this  codicil  means. 
By  the  third  codicil  the  lands  in  question,  plate,  &c., 
are  left  to  his  daughter,  "at  their  disposal;"  what 
construction  do  you  put  upon  that  ?]  That  is  not  an 
absolute  gift.  The  will  merely  leaves  them  a  life  in- 
terest therein. 

Brewster,  Q.C. — ^The  eecond  codicil  revoked  every 
benefit  devised  to  Orange  S.  Kellett  in  the  will. 

The  Lord  Chancellor. — Upon  the  first  question 
that  has  been  argued  we  shall  give  judgment  upon 
Saturday,  but  upon  the  second  question  we  both  think 
that  the  Master  of  the  Rolls  came  to  a  right  con- 
clusion ;  why  here  the  third  codicil  is  both  clear  and 
express,  there  is  nothing  whatever  of  difiiculty  therein, 
and  nothing  that  suggests  a  doubt;  clearly  he  wished 
them  to  have  a  residence  by  the  terms  of  the  will; 
and  by  the  codicil  he  gives  whatever  interest  he  had 
in  these  lands  absolutely  to  his  daughters. 

Cur,  adv.  vuU. 

Saturday,  Nov,  22. — The  Lord  Chakcsllor.-^ 
We  have  here  to  consider  what  construction  is  to  be 
given  to  the  will  and  codicils  of  the  testator  Robert 
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Eellett.  Now  cases  like  those  before  as  are  cases 
upon  which  the  otmost  nncertainitj  mast  always  pre- 
Tail.  On  the  one  hand  coansel  for  the  inheritor  con- 
tends for  one  constraction,  and  on  the  other,  coans^I 
for  this  lady  Miss  Arabella  Kellett  confidently  con- 
tends for  a  totally  different  constraction.  Miss  Eellett 
contends  that  the  codicil  was  void  for  ancertainty. 
and  that  therefore  the  will  remained  perfectly  intact. 
The  inheritor's  constraction  of  the  very  same  codicil  is 
that  that  was  a  revocation  of  all  the  limitations  in 
the  will.  The  Master  of  the  Rolls,  before  whom  the 
case  WAS  argned,  was  of  opinion  that  the  codicils  had 
the  effect  of  revoking  to  a  certain  extent  the  disposi- 
tions of  the  will,  and  leaving  antonched  others  that 
were  not  specifically  revoked.  Well,  it  remains  for 
as  now  to  say  whether  or  not  we  can  giro  any  satis- 
factory constrnctiDn  other  than  that  which  the  Master  of 
the  Rolls  has  given  it.  Now  the  qaestion  turns 
merely  upon  the  constraction  to  be  given  to  a  very 
few  words.  The  testator  first  charges  his  estate  with 
£1000  for  each  of  his  three  daughters,  and  that  they 
were  to  receive  interest  thereupon  from  the  day  of 
bb  death,  and  then  he  desires  if  any  of  them  shall 
marry  that  the  £1000  should  be  paid  to  the  childrea 
of  that  marriage  with  a  power  of  appointment  among 
such  childrea.  Well,  clearly  the  will  merely  leaves 
such  of  his  daughters  as  married  a  life  estate  with 
remainder  to  their  children,  and  ho  merely  clothes 
those  married  daughters  with  a  power  of  appointment, 
and  that  power  to  and  among  their  own  children. 
Now  we  come  to  the  codicil,  having  closed  the  will, 
and  while  I  may  remark  that  the  will  was  evidently 
prepared  by  a  professional  person,  I  have  no  doubt 
on  my  mind  but  that  the  codicil  was  not  so  prepared. 
It  is  remarkable  for  the  inaccuracy  of  language  that 
has  been  used.  This  gentleman  in  the  codicil  to  his 
will  notices  that  between  the  time  of  his  making  his 
will  and  codicil  one  of  his  daughters  (Susan)  got 
married,  he  then  absolutely  and  entirely  revokes  the 
"bequeat  of  £1000  to  the  said  Susan  Mayne,  other- 
wise Kellett;*'  that  is  a  specific  revocation,  plain  and 
simple;  the  language  however  used  by  the  testator 
cutting  down  the  bequests  to  his  other  daughter  is 
not  so  unambiguous:  in  the  will  ho  desired  his  trus- 
tees to  "  permit  each  of  my  five  daughters  to  receive 
and  take  for  the  term  of  her  natural  life  the  interest 
from  the  day  of  my  decease — the  interest  at  the  rate 
of  5  per  cent,  per  annum  of  the  principal  sum  of 
£1000  hereby  provided  for  her;"  then  the  testator 
gave  each  of  his  daughters  who  should  marry  the 
power  of  appointment  on  their  £1000,  among  their 
children;  but  in  case  they  did  not  marry,  the  £1000 
was  to  be  paid  to  and  amongst  his  other  children;  And 
he  gave  his  unmarried  daughters  a  mere  power  of  appoint- 
ment over  the  £1000.  This  is  not  an  absolute  gifk 
Th'5»  first  codicil  "revokes  my  said  will  so  far  as  the  sum 
of  £  1 000  to  each  of  my  said  daughters  Henrietta, 
Arabella,  and  Matilda,  or  any  of  them  is  given  abso- 
lutely, as  I  declare  and  my  will  is  that  in  the  event 
of  any  of  my  said  daughters,  Henrietta,  Arabella  and 
Matilda  remaining  single  or  anmarried,  they  or  she 
remaining  single  or  anmarried  shall  only  have  and  be 
entitled  to  interest  for  their  or  her  natural  lives,  or 
natnral  life,  and  no  longer  in  the  said  sum  of  JSIOOO 
«acli,  which  devise  and  bequest  of  iS  1000  to  each  of 


tbem  the  said  Henrietta,  Arabella,  and  Matilda,  I  do 
hereby  confirm  subject  to  the  conditions  and  restrictions 
aforesaid."  Well,  we  doubt  that  that  is  a  revocation 
of  the  will  so  far  as  it  cuts  down  to  a  life  iaXenA  the 
several  portions  of  the  three  bidies,  I  am  of  opinion 
that  those  powers  to  appoint  were  revoked  by  the 
first  codicil,  but  does  not  this  codidl  leave  unrevoked 
the  bequests  over  in  default  of  such  appointment? 
I  do  not  find  any  express  intention  to  disappoint  the 

'  legatees  in  the  event  of  the  daughters  dying  unmarried. 
There  cannot  be  a  doubt  but  that  there  isa  dealof  nncer- 

I  tainty  about  this  case;  but  can  we  see  any  constmction 

'  more  satisfiu^tory  than  this  constmction  we  are  giving 
it,  unsatisfactory  as  it  undoubtedly  is?      This  is  one 

'  of  those  strange  documents  upon  which  varioos  oinnions 
may  be  formed.  I  am  then,  and  so  is  my  Lord  Job- 
tice  of  Appeal,  of  opinion  that  we  can  not  reverse  the 
decision  of  the  Master  of  the  Rolls,  though  I  am  very 
far  from  being  satisfied  that  this  is  a  very  dear  case. 
The  Lord  Justick  of  Appeal  concurred 


In  the  matter  of  Asken  Morrison,  a  bankrupt. 
Nov.  20. 

Irish  Bankrupt  and  Insolvent  Ad,  1857. 

The  Court  of  Bfinkruptcy  has  no  power  to  adjourn 
the  final  examination  of  a  bankrupt  sine  die^  where 
it  is  admitted  that  the  bankrupt  has  laid  ajidland 
true  declaration  of  all  his  estate  and  effects  before 
the  Court. 

This  case  came  before  the  Court  on  appeal  /rom  an 
order  of  Judge  Lynch.  That  learned  judge'ajadg- 
ment  is  given  tn  extenso^  supra,  page  197.  The  peti- 
tion of  appeal  stated  that  the  appellant  commenced 
business  in  Dublin  in  the  year  1 8d7«  and  continaed 
trading,  until  his  stoppage,  as  wholesale  warehoaseman, 
at  Nos.  6  and  7  William-street,  Dublin.  That  appel- 
lant carried  on  said  business  la  partnership  with  his 
brother,  Wm.  Morrison,  up  to  his  brother's  death,  in 
Nov.  1 868,  and  that  since  that  time  appellant  has  alone 
conducted  said  business,  but  that  the  name  of  the  old 
firm  "  A.  &  W.  Morrison  &  Co."  was  retained.  That 
the  final  inability  of  appellant  to  meet  his  engagements 
arose  from  losses  in  trade,  bad  debts,  heavy  discoants 
paid  to  the  banks,  the  high  rate  of  interest  on  monej 
in  Dublin  for  the  last  five  years,  and  from  want  of 
adequate  capital  to  carry  on  the  trade.  That  the  im- 
mediate cause  of  appellant's  stoppage  was  the  hUun 
of  Perrin  &  Sons,  of  Liverpool,  for  whom  appellant 
had  signed  guaranteed  bills  to  the  extent  of  £5,600. 
That  appellant  filed  his  petition  of  arrangement  on 
the  23rd  day  of  January,  1865,  and  that  on  the  lUL 
day  of  February  last  appellant  was  adjudi(Jated  a 
bankrupt.  That  appellant  filed  his  schedule  and  b^ 
lance-sheet  on  the  31st  day  of  March,  1865;  and 
afterwards,  pursuant  to  the  requisition  of  the  assignee^ 
filed  several  accounts  relating  to  appellant's  trade,  and 
the  assignees  have  required  ao  further  or  other  ac- 
counts or  balance  sheets  in  relation  to  appellants 
trade  or  dealings.      That  the  total  amount  of  debta 
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^ae  at  the  filing  of  the  petition  was  £84,499  Is.  2d. 
from  which  were  to  be  deducted  liabilities  on  endorse- 
*inents  for  which  valae  was  given  to  the  acceptors  by 
the   appellant  to  the   amount  of  £27,042  4s.  9d. 
That  on  farther  dedncting  from  said  total  amonnt  of 
debts  the  portions  of  same  for  which  bankrupt  received 
no  consideration,  and  the  portion  partially  secored, 
there  was  left  a  net  amonnt  of  debts  actoallj  dae,  and  the 
Talae  of  which  was  to  be  accounted  for,  to  the  amount 
of  £49,891  lis.  2d.;  and  appellant  saith  that  said 
schedule   was   thoroughly   and   accurately  vouched.. 
That  the  amonnt  of  good  debts  was  stated  in  the 
schedule  to  be  £4,038  Os.  7d.,  and  the  assignees  have 
already  collected   £2,449   2s.    lid.   of  said  debts. 
That  the  total  estimated  value  of  the  moveable  chat- 
tels was  £9>660  2s.  2d.  and  the  assignees  have  al- 
ready realised  £8,738  13s.  7d.  from  the  sale  of 
same.     The  petition  then  went  on  to   state   that 
in  the  opposition  which  the  assignees  made  to  the 
passiog  of  appellant's  fioal  examination,  it  was  not 
even  alleged  that  appellant  had  not  made  a  full  and 
true  disclosure  and  discovery  of  his  assets  and  liabili- 
ties, estate   and   effects;   and  appellant  alleged  he 
sorreodered  all  his  property  to  the  Court;  that  his 
schedule  and  said  accounts  so  filed  disclosed  all  his 
dealings;  and  that  nothing  was  alleged  against  ap- 
pellant by  the  assignees  to  the  effect  that  the  appel- 
lant ought  not  to  be  permitted  to  depose  to  and  sign 
the  fioal  examination  paper  in  the  form  settled  by  the 
judges  of  the  Court  of  Bankruptcy,  pursuant  to  the 
statute;  and  appellant  saith  he  hath  truly  complied 
▼ith  all  the  requiaitions,  and  hath  done  all  the  things 
mentioned  in  the  final  examination  paper,  form  No. 
41,  as  necessary  to  be  done  by  the  bankrupt  before 
passiug  his  final  examination.      That  said  assignees, 
not  objecting  to  the  truth  or  fulness  of  the  disclosures 
and  the  discovery  of  appellant  in  relation  to  property, 
oppo&ed  the  passing  appellant's  final   examination, 
upon  three   separate  grounds — *'  reckless  trading,'' 
^'passing  of  accommodation  bills  to  enormous  amount," 
and  '*  the  dealings  with  Mr.  Salter,  a  member  of  the 
finn  of  Switzer,  Ferguson  &  Co.,  who  put  the  name 
of  said  firm  to  accommodation  bills  without  the  au- 
thority of  said  firm;"  it  being  alleged  by  the  as- 
Bgnees  that  appellant  procured  the  said  Salter  to  do 
80,  and  knew  he  was  committing  a  fraud  on  the  firm 
of  Switzer,  Ferguson,  and  Company. 

The  SoUcitor^  OenercU  (Sullivan),  Brewster,  Q.  C, 
Heron,  Q.C.,  and  Charles  Meldon^  appeared  in  sup- 
port of  the  appeal — The  Court  of  Bankruptcy  is 
bound  to  pass  the  final  examination  of  a  bankrupt, 
when  it  appears  that  he  has  made  a  full  and  true 
disclosure  of  his  estate  and  effects.  The  138th  sect, 
of  20  &  21  Vict,  c  60,  directs  what  accounts  are 
to  be  furnished  by  the  bankrupt,  and  the  form  in 
which  they  are  to  be  prepared,  and  provides  for  the 
amendment  thereof  before  final  examination.  The 
Court  has  settled  a  certain  form  of  certificate,  which 
correctly  states  all  the  matters  required  to  be  done  by 
the  bankrupt.  Ihe  143rd  section  points  out  the 
node  of  obtaining  the  certificate  of  conformity,  and 
provides  that  except  in  certain  cases  therein  men- 
tioued  the  bankrupt  shall  be  entitled  to  «a  im- 
mediate certificate  on  passing  his  examination.  In 
taieoffiraad,  or  if  the  Court  shall  direct  a  piose- 


cntion,  a  special  meeting  must  be  held  to  const* 
der  the  question  of  certificate,  and  at  such  meeting 
the  conduct  of  the  trader  can  be  taken  into  consider- 
ation, and  the  judge  may  adjourn  the  certificate  for 
such  time  being  not  more  than  three  years,  as  ha 
thinks  fit.  This  section  provides  for  the  certificata 
being  granted,  even  though  a  bankrupt  is  ordered  to 
be  prosecuted.  It  never  can  have  been  the  intention 
of  the  Legislature  to  have  granted  a  greater  power  than 
this  to  the  Court.  The  376th  and  following  sections 
of  the  Act  provide  for  punishments  to  be  awarded  to 
a  fraudulent  bankrupt,  and  directs  the  manner  of 
prosecuting,  and  the  case  of  fraud  prior  to  bankruptcy 
is  thereby  fully  provided  for.  To  give  the  effect 
sought  for  to  the  140th  section  of  the  Act  would  be 
in  effect  to  repeal  three  sections,  and  to  render  them 
a  nullity — ^in  fact  such  a  construction  would  give  to 
the  Court  a  power  of  enforcing  perpetual  imprisonment 
against  a  bankrupt.  The  policy  of  the  law  has  been 
to  affix  certain  punishments  to  certain  acts,  and  not 
to  allow  a  single  judge  the  very  large  power  sought 
here.— 2?«  Burhe  (14  Ir.  Chan.  Rep.  109)  is  a  case 
in  which  this  Court,  on  mature  deliberation,  and  after 
full  argument,  expressed  their  opinion  on  this  sub- 
ject, and  must  be  taken  as  conclusive  and  binding. 
The  policy  of  the  law  with  respect  to  bankrupts  has 
gradually  become  less  severe.  Formerly  the  punish- 
ment for  a  fraudulent  bankrupt  was  death,  but  now 
the  recent  enactments  go  very  much  to  lighten  the 
penalties  for  misconduct  in  bankrupts.  12  &  13 
Vict,  c  106,  regulated  the  practice  in  England  in 
1849,  and  the  107th  section  of  the  same  chapter  re- 
gulated the  practice  in  Ireland.  These  are  similar,  and 
although  the  practice  has  since  been  changed  in  Eng- 
land, the  more  lenient  one  remains  in  force  in  Ireland. 
The  duty  of  the  judge  is  only  to  follow  the  directions 
contained  in  the  144th  aection,  and  certify  that  the 
bankrupt  has  conformed  to  the  law  as  therein  laid  down. 
As  to  reckless  trading  and  misconduct,  the  recent 
decisions  seem  to  establish  a  more  lenient  practice 
than  the  judge  here  followed,  as  appears  by  numerous 
decisions,  but  the  subject  is  very  well  considered  in 
the  case  o^  Ex  parte  Haminond  (1  De  Gex,  M*N.  &; 
G.  699),  and  Ex  parte  Dance  (1  De  Gex  F.  &  J. 
286). 

The  Attorney- Oeneral,  Kernan,  Q.C.  and  Orpen^ 
contra,  for  the  assignees. — The  case  cited,  Ee  Burke^ 
was  not  decided  on  the  point  alleged,  but  on  totally  dif- 
ferent grounds,  and  the  Court  of  Appeal  did  not  pro- 
perly enter  on  the  consideration  of  the  question,  and 
consequently  it  is  not  any  authority  here.  The  1 40th 
section  gives  the  Court  full  power  to  adjourn  the 
final  examination  sine  die.  There  arc  no  words  con- 
trolling that  power.  It  cannot  be  the  policy  of  the 
law  to  allow  a  bankrupt  who  has  been  guilty  of  for- 
gery or  other  such  conduct,  to  begin  trading  again. 
The  Act  of  1857  gave  original  jurisdiction  to  the 
Court.  Formerly  the  Commissioners  were  acting 
only  under  the  direction  of  the  Court  of  Chancery, 
and  all  appeals  were  to  the  Chancellor,  so  it  is  not 
surprising  they  should  have  the  power  now  sought  for. 
The  policy  of  the  Act  is  to  give  power  of  perpetual 
imprisonment  to  the  judge,  and  this  is  the  law  in  Eng- 
land, and  there  is  no  reason  for  a  difference  in  the 
law  of  both  countries.    This  decbion  is  watched  with. 
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gntt  kteieftt  bj  two  dashes  of  peraoas— 1.  The  ner- 
oantile  world*  who  tPemUe  at  a  decuioa  such  as  is 
iOi^ht  for  by  the  appellaat.  2.  FrsndaleDt  traders, 
who  wfll  bail  each  a  de^isioa  as  a  {Mriaisstoa  to  them  to 
indalge  ia  ererf  kind  of  miscoodiict  and  fraod,  even 
fakmy,  koowii^  that  if  thej  only  confesn  all,  the  sole 
pnuMiiaent  will  be  a  saspeasion  of  their  oerti£cate 
for  three  years.  ' 

The  Lord  Ghamcblloil-^  The  qoestion  in  tliis  case 
10,  whether  the  Coart  of  Bankraptcy  has  got  a  power 
to  a^ionm  the  final  examination  of  a  bankmpt  sine 
die  where  it  js  admitted  that  the  bankrupt  has  laid  a 
foil  and  trne  declaration  of  all  bis  estate  and  effeas  be- 
fore the  Court,  and  has  in  erery  way  conformed  to  the 
rules  of  the  Court.    Having  regard,  then,  to  the  pro- 
Yisions  of  the  Act  of  Parliament,  it  appears  to  me  to 
be  very  plain  indeed  that  the  order  of  the  Court  bek>w 
cannot  bo  sustained.   That  order  purported  to  adjourn 
the  final  examination  sine  die  under  a  power  supposed 
to  be  given  to  the  Court  in  that  behalf  by  the  UOth 
section  of  the  Act  of  Parliament  (20  &  21  Vict, 
chap.  60} ;  but  the  section  of  Uie  Act  contained  ao 
•vggestion  or  reason  why  such  a  construction  should 
be  given,  nor  did  the  wording  of  the  section  sanction 
such  a  supposition.     The  case  of  In  re  Burke  (14  Ir. 
Ch.  107)  was  cited,  but  not  as  an  express  authority 
on  this  point,  and  I  will  approach  the  consideration  of 
this  subject  quite  irrespective  of  the  decision- in  that 
ease.      The  order  of  Judge  Lynch,   I  repeat,  cannot 
be  sustained,  and  we  are  both  of  that  opinion.     No 
doubt  that  the  Bankrupt  Act  of  1857  gives  full  power 
to  the  Court  to  adjourn  the  final  examination  sine  die^ 
but  thb  must  be  considered  widi  and  read  with  the 
Other  sections  of  the  Act,  and  we  must  give  full  effect 
to  the  policy  of  the  bankrupt  law.      The  meaning  of 
the  term  exaniaation  is  perfectly  dear,  it  means  a 
Aill  and  true  discovery  of  all  the  estate  and  effects  of 
the  bankmpt;  and  the  37fith  section  more  fally  de- 
fines what  a  discovery  is,  and  what  the  examination 
Aonld  be,  for  it  said  he  should  make  a  discovery  of 
fab  property,  papers,  &c.,  except  his  wearing  apparel, 
and  that  of  his  family,  and  if  he  concealed  any  part  of 
Ills  property,  or  papers  relating  thereto,  he  should  be 
guilty  of  a  misdemeanor.     That  is  an  expoiitwn  of  the 
meaning  of  the  word  **  examination.**   Those  require- 
ments must  be  strictly  followed  in  the  certificate.     In 
this  case  the  examination  is  quite  complete,  and  every- 
thmg  contained  in  the  certificate  has  been  done,  and 
the  law  conformed  to.      It  is  argued  for  the  re^spon- 
dent  that  the  bankrupt  was  guilty  of  conduct  which 
might  be  fraudulent,  or  might  be  considered  as  fran- 
duTent,  and  of  negligence,  and  that  therefore  the  final 
examination  must  be  adjourned.      No  doubt  there  is 
power  for  the  Court  to  adjourn  the  final  examination, 
but  if  so,  it  is  for  the  purpose  of  obtaining  a  full  and 
better  examination.      The  case  may  arise  which  is 
provided  ibr  by  the  Act,  as  if  the  acoounts  and  sche- 
dules were  so  incomplete  that  they  cannot  be  bet- 
tered, and  in  such  a  case  the  Court  will  adjourn  the 
examination  sine  die^  but  if  so,  the  bankrupt  can  come 
in,  stating  that  he  can  satisfactorily  account,  and  then 
be  can  apply  to  be  re*examined.     But  in  the  case  be- 
fore US  now  no  adjournment  conld  render  the  ex- 
amination more  satisfactory.      The  certificate  only 
states  that  ia  the  opinion  of  the  Court  the  bankropfc 


has  conformed  to  the  forms  of  the  Court  and  coo- 
plied  with  the  requiaite  of  the  baakmptcy  lav. 
There  are  two  stages  of  the  proceeduigs--fir8t,  the 
exammation,  and  after  that  the  eoadoct  of  the  bank- 
rupt is  to  be  inqnired  into.  The  second  of  those 
shoald  only  be  inquired  into  when  inqnirj  into  the 
first  is  coacluded.  The  judge,  m  the  first  instance,  u 
not  to  inquire  into  whether  the  bankmpt  has  coa- 
formed  to  the  law  of  traders,  but  whether  he  has  cos- 
formed  to  the  law  of  bankruptcy.  If  the  judge  is  of 
opinion  that  the  bankmpt  has  been  guilty  of  miscoa- 
duct  as  a  trader,  he  can  suspend  his  certificate  for 
three  years.  Now,  if  the  power  contended  for  herewu 
in  the  Court,  it  would  annul  all  the  sections  of  the 
Act  relating  to  punishments;  for  then  the  Court 
might  say,  "  We  will  not  let  the  trader  pass  this  exa- 
mination; we  will  atop  all  proceedings  in  limru;  we 
will  not  ask  him  a  question ;  and  we  will  adjooro  the 
matter  for  ever."  Any  fraads  that  might  be  com- 
mitted were  punishable  under  the  Act  of  Parlianent 
The  judge  kas  jpovfer  to  order  a  prosecution,  bat  he 
has  no  power  to  say  to  the  trader,  *'  Year  oondoet 
has  been  so  bad  that  I  will  not  allow  yoa  to  be  exa- 
mined at  all;  and  yon  need  not  oflfer  yourself  for 
examination."  The  Bankraptcy  Act  enacts  rvj 
fully  what  crimes  should  be  punished,  and  awards 
punishmeota  for  them.  The  3d  1st  sectk>n  declared 
that  he  naght  be  proeecoted  for  any  fraud  on  hb 
creditors,  bat  it  must  be  a  fraud  committed  within 
three  months  before  his  bankruptcy.  The  jurisdiction 
is  not  in  the  Court  below,  those  things  are  all  pro- 
vided for  by  other  aectiona.  iieverse  the  order  of 
Judge  Lynch. 
Tdb  Lqbd  Jdstidb  or  Apival  concurred. 


Court  of  Ctantrrs- 

Bapoitad  by  Olhrtr  J.  Binka,  Xmi., Baniflterit-LAW. 

In  be  Cqrkeuus  Crbaqh,  ▲  supposed  lunatic. 
Nov.  18. 

Commission^  in  the  nature  of  a  wr&t  de  lonalicd  in- 
qnirendo —  Venue, 

AWiough  a  commission  of  lunacy  is  gensraUy  esx- 
cuted  in  the  county  where  the  supposed  lunatic  rt- 
sides,  yet  it  is  perfectly  c&mpetent  to  the  Court  to 
change  the  tfenue,  when  su<A  change  is  mamfestly  a 
saving  oj  costs  to  tfts  estaU  of  said  supposed  luna- 
tic,  and  the  Court,  on  these  grounds  changed  tM 
venue  in  this  case  from  Ennis,  to  which  place  m 
Commission  originaUy  sped,  to  DMin. 

This  case  came  before  the  Court  on  motioa  bj  P^' 
tk>n  of  Pierce  Creagh,  eeqaire,  that  a  certain  ordir 
made  m  this  matter  beaing  date  the  19th  di7  of  I»- 
oamber,  1864,  might  be  varied,  sad  that  the  Coii- 
■dsskm  thereby  ordered  to  be  sped  to  Bnis  in  the 
County  of  Clare,  might  be  aped  in  tl»  dtf  of  i)^"^ 
hefiire  a  spaciai  jaiy  of  tb^  ooaaty  of  thaotf  ef  Bo^ 
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lin.  The  petition  stated  thAt  many  of  the  jarors  of 
said  coantj  were  relatirea  of  said  CorDelias  Creagfi, 
and  of  hid,  said  Gornelios's,  son-in-law,  and  of  his  in- 
ioflnential  solicitor,  Mr.  Michael  Cullinan,  a  landed 
proprietor  in  that  connty.  The  petition  then  stated 
that  petitioner  was  informed  by  certain  persons  there- 
in named,  that  there  was  a  great  prejudice  against 
fcim  in  anid  connty,  and  that  a  fkir  and  impartisJ  trial 
conld  not  be  had  there:  and  farther,  that  the  balance 
of  convenience  inclined  towards  DablTn.  Petition- 
er's Witnesses,  18  in  number  (in  petition  respec- 
tively named),  among  whom  were  medical  witnesses 
of  great  eminence,  who  wonld  necessarily  be  examined  to 
prove  the  nnsonndness  of  said  Cornelias  Greagh^s 
mind,  resided  all  fn,  or  in  the  immediate  vicinity  of  the 
city  of  Dnblio.  The  petition  also  stated  that  one  sided 
accounts  of  the  motion  for  the  commission,  when  it  was 
before  the  Court,  hadappeared  in  the  connty  papers,  and 
that  the  speech llelivered  on  that  occasion  by  Mr.  Brew- 
ster had  appeared  in  all  the  county  papers,  while  the 
speeches  of  Mr.  Pierce  Creagh's  counsel  were  entirely 
suppressed ;  consequently  an  intensity  of  feeling  hostile 
to  the  petitioner  was  wide  spread  among  the  special 
jnrors  of  the  County  of  Clare.  In  addition  to  "vhich, 
the  costs  of  bringing  down  special  counsel  at  the  en- 
suing assizes,  wonld  be  enormous,  while  the  same 
eoansel,  and  the  same  medical  witnesses  would  be  on 
the  spot  in  Dublin  if  the  yenne  were  changed. 

Whiteside^  Q.C.,  (with  him  Dames)  was  heard  in 
support  of  the  petition. — This  Court  has  ample  power 
to  change  the  venue.  It  was  for  the  Lord  Chan- 
cellor to  consider  whether  the  preponderance  of  con- 
yenlence  inclined  to  Dublin  rather  than  to  £nnis. 
And  all  the  authorities,  though  they  are  not  nume- 
rons  on  this  point  at  all,  show  that  the  Chancellor 
has  power  to  alter  the  venue.  The  marginal  note 
of  /n  re  Waters^  a  supposed  Luuatic  (2  Myln.  &  Cr. 
38),  and  depded  in  1836  by  Lord  Cottenham,.  is  as 
follows — "  To  avoid  expense,  a  Commission  was  di- 
rected to  issue  into  Middlesex,  although  the  supposed 
Innatic  was  residing  in  Herts/' 

Brswster,  Q.C.  (with  Exham,  Q.C.,  and  B.  Smith) 
was  heard  against  the  motion. — The  general  rule  is  laid 
down  by  Lord  Hardwicke  in  Ex  parte  Southcot  (2 
Yes.  sen.  [407]),  that  the  Commission  ought  to  issue 
ip  the  county  wberethemanaioahonse  of  the  supposed 
lunatic  is,  which  boose  is  supposed  to  be  the  place  of 
residence,  and  is  conudered  as  suchy  as  in  parochial 
payments,  &C.  In  Ex  parts  Baker  (19  Yes.  jnn. 
340),  Lord  Eldon  held  that  a  commissipn  of  lunacy 
is  aniformly  executed  at  the  residence  of  the  party, 
for  that  purpose  his  mansion-house,  and  if  none,  his  Uist 
place  of  abode  would  b^  considered  his  residence,  and 
that  there  was  no  instance  of  an  exception  when  the 
snpposcd  Innatic  was  within  the  realu,  and  further 
that  the  convenience  of  witnesses,  or  that  of  counsel 
was  no  giound  for  exoe|)tion.  This  is  an  unheard  of 
api>Hcation  of  the  petitioner  to  change  the  yeone  he 
himself  has  selected. 

The  Lobd  CBANCKLLOB.-~There  cap  be  no  doubt 
that  the  general  mle  b  that  laid  down  by  Mr.  Brew- 
ster— however,  there  can  be,  and  are,  exceptions  to 
that  mle;  though  the  Court  is  generally  slow  to  make 
sooh  exceptions^  yet  it  b  folly  competent  to  the  Court 
to  do  so.    Now,  as  to  the  convenience  of  witnesses,  I 


do  not  think,  on  eonsidering  the  affidavits,  that  much 
is  to  be  swd  either  way.  There  is,  however,  an  ele- 
ment in  this  case  not  to  he  overlooked,  and  that  is^ 
that  a  number  of  the  witnesses  to  be  brought  down 
are  medical  men — men  of  great  eminence  in  thd( 
profession — Doctor  Corsigan,  for  example.  Now» 
bringing  down  such  a  man  as  that  must  be  at- 
tended with  enormous  expense  to  the  estate,  if  Mr. 
Cornelius  Creagh  be  found  on  inquiry  to  be  a  lunatic^ 
and  I  must  therefore  take  care  that  the  least  possible 
costs  shall  be  incurred.  Those  in  charge  of  this  gen- 
tleman's estate  may  not  mind  that  moeh ;  they  may 
not  mind  it,  but  I  do.  Again,  special  counsel  may  be, 
and  it  is  said  will  be,  brought  down  to  the  assizes  at 
enormous  expense*  Lastly,  a  great  deal  of  exaspe- 
ration exists,  it  would  appear  on  both  sides,  this  fa- 
mily being  divided  in  itsdf,  and  feelings  of  that  kind,  no 
doubt,  must  spread  wider  and  wider  each  day  among 
the  friends  of  this  family,  who  are  connected  widely 
through  the  County  of  Cisre.  Change  the  venue  to 
Doblin. 


CotHTt  ef  tf  rnnmott  ^Itas. 

[Reported  bj  J.  Field  Jobotton,  Emj..  BarriftteutXawJ 

[Corah  Keogh,  Christian,  and  Q'fliiiAii,  J.J.] 

CaSBY  tL  OBBORVS.r-«7t4n^  22. 

Construction  c^  agreement. 

The  plaintiff,  trho  was  a  solicitor  and  atiorn^^  held 
in  his  possession  a  will  esoectOed  by  a  deceased 
client,  upon  which  tmA  other  documents  he  claimed 
to  have  a  lien  for  costs  due  to  kirn  fty  the  client. 
The  solicitor  for  the  defendant  {who  was  the  son 
andhevr-at'law  of  the  deceased  client)  obtained 
possession  of  these  documents  upon  giving  to  the 
plaintiff  a  written  undertaking  on  the  part  of  tk^ 
defendant  to  pay  to  the  pkuntilT  £100  infitUfor 
his  costs  in  the  eimit  of  making  use  of  the  doci*- 
mente  in  the  progress  of  any  suiL  Subsegptentfy^ 
upon  the  d^dantU  appUcoHon,  the  Court  of  Pro* 
bate  made  an  order  that  letters  of  administration  to 
his  deceased  father  should  be  granted  to  the  de/en^ 
fant,  upon  condition  of  his  lodging  tiuwQi  in  ques^ 
tion  with  the  other  documents;  and  upon  hie  com^ 
plying  with  thvs  condition  ike  letters  of  administra- 
tion were  granted.  Held,  that  the  plaintiff  wae 
eniitied  to  recover  the  sum  of  £100, 

Thx  summons  and  plaint  complained  that  heretofore 
and  prior  to  the  making  of  the  agreement  hereinafter 
mentioned,  the  plaintiff  bad  been  solicitor  and 
attorney  of  one  Richard  Boyse  Osborne,  now  deceased, 
the  father  of  ^e  defendant,  and  as  such  solicitor  and 
attorney  was  a  creditor  of  the  said  Richard  Boyse 
Osborne  on  foot  of  certain  costs  for  business  done  for 
hhn  by  the  plaintiff  as  such  attorney  and  solicitor  in 
R  large  snm,  and  far  exceeding  the  sum  of  £  1 00  herein- 
after mentioned,  and  also  as  snch  attorney  and  solid- 
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tor  had  in  his  posaessioa  certain  papers,  writings,  and 
docaments  which  had  been  delivered  to  him  by  the 
aaid  Richard  Bojse  Osborne,  on  all  which  plaintiff,  at 
the  time  of  the  making  of  the  agreement  herein-after 
mentioned,  claimed  and  had  a  lien  for  his  said  co»ts, 
and  which  were  a  security  to  the  plaintiff  for  the  pay- 
ment thereof,  and  the  defendant,  at  the  time  of  the 
making  of  the  agreement  herein-after  mentioned,  was 
the  son  and  heir-at-law  of  the  said  Richard  Boyse 
Osborne,  and  as  snch  was  interested  in  and  dcsi- 
roas  of  obtaining  possession  of  the  said  papers,  writ- 
ings and  documents,  and  thereapon  in  consideration 
that  the  plaintiff  would  abandon  his  said  lien,  and 
deliver  up  to  one  Robert  W.  Cherry  as  the  attorney 
and  solicitor  of  the  defendant,  the  said  papers,  writ- 
ings, and  documents,  he  the  said  defendant  undertook 
and  promised  that  in  the  event  of  their  (the  said 
Robert  W.  Cherry  and  the  defendant)  making  use  of 
the  said  papers,  writings,  and  documents  in  the  pro- 
gress of  any  suit,  he  the  said  defendant  would  pay  to 
the  plaintiff  a  sum  of  £100  in  full  for  his  said 
costs;  the  plaintiff  did  abandon  his  said  lien;  and 
did  deliver  up  to  the  said  R.  W.  Cherry,  as 
the  attorney  and  solicitor  of  the  defendant,  the  said 
papers,  writings,  and  documents;  and  afterwards  the 
said  defendant  and  the  said  Robert  William  Cherry, 
as  his  solicitor  and  his  attorney,  did  make  nse  of  the 
same  papers,  writings,  and  documents,  or  some  of 
them,  in  the  progress  of  a  certain  suit  in  which  the 
said  defendant  was  an  interested  party,  yet  the  defen- 
dant did  not  pay  to  the  plaintiff  the  said  sum  of  £100 
or  any  part  thereof. 

The  defence  alleged  that  the  said  defendant,  or  the 
•aid  Robert  William  Cherry,  did  not  make  use  of  the 
papers,  writings,  or  documents  in  the  summons  and 
plaint  mentioned,  or  any  of  them,  in  the  prog^ress  of 
any  suit. 

At  the  trial  before  Monahan,  C.  J.,  it  appeared  that 
the  father  of  defendant,  Mr.  Richard  B.  Osborne,  had 
been  a  client  of  the  plaintiff.  He  was  in  embarrassed 
circumstances  for  some  time  prier  to  his  death,  which 
ook  place  in  the  year  1853.  Shortly  previously  to  the 
death  of  Mr.  Osborne,  senior,  he  executed  to  Mr.  A. 
Smith,  his  former  solicitor,  a  conveyance  of  his  entire 
estate  in  the  lands  of  Stone  Hoase.  Before  this  deed 
was  executed,  Mr.  Smith  called  on  pluntiff  and  stated 
to  him  that  he  was  aware  that  he,  plaintiff,  bad  acted 
as  his  (Osborne's)  solicitor,  and  that  a  considerable 
sum  was  due  to  him  for  costs  and  advances;  and  that 
although  he.  Smith,  was  in  no  way  bound  to  pay  any 
part  of  these  costs,  and  might  take  the  conveyance  of 
the  estate  without  plaintiff  being  able  to  claim  any 
lien  upon  it;  yet  as  he  did  not  wish  that  plaintiff  should 
be  at  the  loss  of  everything  he  wonld  pay  him  the 
amount  of  his  costs  oat  of  pocket,  on  the  terms  of 
plaintiff  handing  over  to  him  the  papers  and  docu- 
ments of  Mr.  Osborne,  held  by  him  as  a  security. 
The  plaintiff  agreed  to  accept  these  terms;  and  the 
costs  out  of  pocket  having  been  measnred  at  £60,  Mr. 
Smith  paid  plaintiff  that  sum,  and  took  for  it 
a  receipt.  Plaintiff's  client,  Mr.  Osborne,  having 
died,  the  validity  of  the  conveyance  executed  by 
him  to  Mr.  Smith,  became  subsequently  the  sub- 
ject of  a  suit  between  the  widow  of  Mr.  Osborne  and 
Mr.  Smith,  and  that  litigation  having  resulted  in  the 


defeat  of  Mrs.  Osborne,  certain  proceedings  were^ 
adopted  by  the  defendant  in  this  cause  as  the  heir-at- 
law  of  his  father,  the  late  Mr.  Osborne,  agaiDst  the 
representatives  of  Mr.  Smith,  who  had  died,  oo  the 
allegation  that  Mr.  Osborne,  at  the  time  he  execatod 
the  conveyance  was  not  sane.  Previoasly  to  commen- 
cing the  latter  proceedings,  Mr.  Robert  W.  Cherry, 
defendant's  solicitor,  called  upon  plaintiff  to  obtain 
from  him  certain  information  which  he  required,  in  or- 
der to  enable  him  to  prepare  a  petition,  and  to  sus- 
tain the  suit  he  proposed  to  institute  against  Mr. 
Smith's  representatives,  and  for  any  document  which 
he,  Mr.  Casey,  held.  Plaintiff  informed  bin 
that  he  held,  at  that  time,  an  original  will 
made  by  Mr.  Osborne,  dated  6th  July,  1850,  and 
some  letters  and  other  documents  belonging  to 
Mr.  Osborne;  but  that  as  a  sum  of  over  JCSOO 
was  due  to  him  for  costs  and  advances  by  Mr. 
Osborne,  deceased,  he  would  require  some  provision 
to  be  made  for  payment  before  he  would  give  the  re- 
quired information,  or  hand  over  the  documents  he 
held.  Mr.  Cherry  then  proposed  to  give  him  an  an- 
dertaking  to  pay  the  costs  in  case  the  suit  sncceeded. 
This  Mr.  Casey  refused  to  take,  Mr.  Cherry  having 
stated  his  intention  of  examining  Mr.  Casey  in  the 
cause,  as  any  evidence  he  had  to  give  in  the  matter 
would  be  subject  te  be  impeached,  on  the  groond  that 
he  was  interested  in  the  result  of  the  suit.  Mr.  Cbeny 
then  proposed  to  Mr.  Casey  to  give  him  an  under- 
taking on  behalf  of  his  client,  who  resided  in  Canada, 
to  pay  £100  as  a  settlement  for  his  costs,  npon  his 
handing  over  the  will  and  letters  which  he  had,  the 
money  to  be  payable  in  case  the  docoments  to  be 
handed  over  by  Mr.  Casey  should  be  made  nse  of  in 
any  suit ;  and  Mr.  Cherry  then  on  behalf  of  hia  client, 
the  present  defendant,  wrote  the  following  ooder- 
taking: — 

Dublin,  23rd  December,  1B5T. 

Dear  Sir — I  have  this  day  received  from  yon  m- 
veral  documents,  relating  to  the  late  Richard  B.  Oi- 
borne,  and  in  the  event  of  our  making  use  of  them  in 
the  progress  of  any  suit,  I  undertake  on  the  part  of 
Mr.  Richard  B.  Osborne,  to  pay  you  £100  in  foil  for 
your  costs.     I  am,  &c — Robert  Wil  Cherbt. 

Mr.  Casey  then  handed  over  to  Mr.  Cherry,  Mt 
Osborne's  original  will,  and  other  papers  and  let- 
ters he  held,  and  gave  him  all  the  information  he 
possessed,  and  also  the  addresses  of  persons  who  coold 
give  evidence  as  to  the  state  of  Mr.  Osborne's  health 
and  capacity.  Although  this  transaction  took  place 
in  1858,  Mr.  Cherry  did  not  commence  any  proceed- 
ings until  1861,  when  he,  on  behalf  of  his  client,  Mr. 
Richard  B.  Osborne,  as  the  heir-at-law  of  his  father, 
applied  to  the  Court  of  Probate  for  administration  to 
Richard  B.  Osfcome,  deceased,  notmthstanding  that 
he,  the  deceased,  had  made  and  executed  three 
wills,  on  the  grounds  as  stated  in  the  affidaftf 
of  Mr.  Cherry,  sworn  and  filed  the  13th  day  of 
July,  1861,  in  which  he  particularly  referred  to  the 
will  so  handed  over  to  him  by  Mr.  Casey;  «nd  by  *i^ 
order  of  said  Court,  in  said  matter,  bearing  date  tie 
18th  December,  1861,  administration  was  ordered  to 
be  granted,  upon  lodging  the  three  wills  mentioned  la 
the  affidavit,  and  letters  of  administration  were  there- 
upon issued.    Having  so  obtained  administration,  Mt- 
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Osborne  upon  the  7th  Jrily,  1862,  filed  s  petition  iil 
the  Court  of  Chancery,  praying  relief  against  the  re- 
presentatives of  Mr.  Smith. 

The  Chief  Joatice  directed  a  rerdict  for  the  dbften- 
^iBt,  and  reserved  liberty  to  the  plaintiff  to  apply  to 
bM  it  ehatiged  into  a  verdict  fbr  him. 

A    eotiditional   order  wa^  ilfccordingly  obtained, 
^gtlnst  whfcn 
MMmm,  Q.C.,  and  Olren,  showed  eans^. 
Doitsi,  Q.C.,  and  8.  Wafker  for  the  plaintiff. 
Kioea^  J.— There  is  tfothing  m  the  cade  bat  the 
meaniBg  of  this  dbcnment.     [His  Lordship  read  It] 
I  catmol  ifaikgitie  any  word*  being  ioore  clear  and 
QQanriiJigiioas.     What  is  the  meaning  of  snii?    It  is 
the  suing  oQt  process  or  taking  steps  ih  a  Court  for  a 
fwtticuiaf  purpose.    Was  not  that  done  here?     The 
party  irisfaed  to  clothe  himself  with  the  character  of 
•MiiB&trator,  be  wished  to  obtain  fetters.    He  takei 
Whatever  ateps  are  necessary.      He  thereby  takes  t 
^  itt  the  OOttrt ;  he  sties  for  iettto  of  admmistration. 
The  Court  made  an  otder,  "You  shaU  have  them 
an  lodging  the  documents  A,  B,  and  C,  one  of  which 
«  the  identical  document."     There  is  the  proceedmg 
*^^- — The  only  Court  of  competent  jarisdittion 
makes  an  order  of  the  Court  entitled  *'  In  the  matter 
ofthe  goods  of »'  a  particular  person.  You  do  bring  in 
tbe  will,  and  it  is  only  upon  complying  with  the  con- 
cBtwn  that  progress  is  made  in  that  suit,  and  that 
letters  are  obtained.     We  are  all  of  opinion  that  that 
wasa  suit— that  this  document  was  used  in  that  suit 
CHRWriAK,  J — I  am  not  without  some  misgiving 
«s  to  whether  this  is  the  use  contemplated  when  the 
letter  was  signed,  I  mean  so  far  as  the  Probate  Court 
«  concerned     I  think  H  is  better  to  rest  the  decision 
m  that  use  in  the  Probate  Court.     I  shotild  have 
tHooght  It  necessary  to  confer  with  the  Chief  Justice 
m  reference  to  the  COtrrt  of  Chancery.     But  as  to  the 
Gcnttt  of  Probate,  I  thlak  H  h  pretty  free  frorii  doubt. 
S!^  can  be  more  general,  nothing  more  free  from 
^^paty.    Hasth^rebeenasuit?    Thefe  ii  a  pro- 
ceeding set  on  foot,  an  exercise  of  jurisdiction  of  the 
OOMt  m  one  of  the  most  usual  matters.    That  would 
hmrt  been  otf  citation  If  the  party  had  not  come 
in  aimed  with  the  consent.     But  H  Is  not  the  feds  a 
mtbe^tttse  of  thit    Mr.  Owen  had  pointed  out  the 
tf»tai«fion  between  eontentions  and  non-contentious 
boaineeij,  but  it  b  a  suit  although  the  fcrms  of  the 
Oourt  allow  it  to  be  proceeded  with  expam.      The 
documerft  Iraar  been  employed,  and  without  it  the  oh- 
ject  in  that  suit  could  not  have  been  obtained.    It  is 
mid  the  plaintiff  ml^k  h«ve  b^n  conipelled  to  bring 
n  m.     Mr.  Walter  has  given  «  good  answer  to  that. 
Me  wooW  not  m  that  case  have  lost  his  lien;  the 
Court  would  have  given  it  back  to  him.    The  lien  he 
Jott  when  he  parted  with  the  possession  of  these  do- 
Mments  on  the  faith  of  that  letter. 

O'HAQAif,  J^I  found  my  judgment  also  on  the 
pvoceeding  m  the  Probate  Court  It  is  much  safer 
that  the  judgment  jBhonld  be  founded  on  that 

Buie  abaolute. 


Court  6t  ^xtfittitttv. 

RepoiUd  by  Valtntine  9,  Cop^inger,  Btq.  BuT!fte^at-LA#. 

[CoBAit  HutoES,  B.,  AND  Dkast,  B.] 

SitbaitUtian  ofaervdse. 

It  is  not  a  st^cknt  ground  to  found  a  motion  for  ihih- 
stitution  of  service  on  the  solicitot  cf  d  defendant 
resident  abroad^  to  show  that  that  solicitor  u  c  kurg 
for  him  in  a  suit  defending  in  the  L  Oncu  Estates 
Court,  with  reference  to  certain  lands,  no  indtter 
whether  he  be  owner  or  incumbrancer  thereof  nor 
even  if  the  solicitor  be  shown  to  have  moneg  of  de- 
fendants in  his  pocket,  inasmuch  as  such  facts  are 
not  evidence  of  a  general  authority  in  hint  to  act 
fbr  defendant, 

Oarnble,  in  this  case,  applied  to  the  Court  for  liberty 
to  substitute  service  of  a  writ  of  summons  and  plaint, 
on  defendant  residing  in  Australia,  by  serving  tte 
attorney  acting  for  him  in  a  cause  at  present  pending 
in  the  Landed  Estates  Court  The  substance  of  the 
affidavit  was  as  follows— It  was  an  action  upon  a  bill 
of  exchange  brought  by  the  plaintitfs  against  the  defen- 
dant who  was  entitled  to  a  sum  of  money  out  of  an 
estate  at  present  passing  through  the  Landed  Estates 
Court,  and  was  there  represented  by  Mr.  Frederick 
Saunders,  solicitor. 

Hughes,  B.— This  gentleman  is  the  attorney  for 
the  defendant  in  a  particular  transaction,  but  so  far  as 
at  present  appears  to  us,  his  authority  is  limited  to 
that  transaction,  and  we  have  not  therefore  a  sufficient 
case  made  fo  satisfy  us  that  we  should  grant  the  or- 
der. If  the  defendant  were  actually  the  owner  of  the 
estate,  we  should  require  to  know  whether  the  solici- 
tor was  a  general  agent  with  a  general  authority. 
Even  if  Mr.  Saunders  had  the  money  in  his  pocket, 
we  could  not,  under  these  circumstances,  grant  this 
order,  nor  could  you  attach  the  money  without  having 
first  obtained  a  judgniient 

.    Motion  refused. 


Babbt  v.  Midland  Great  Westebiv  Railway  Com- 
pAnt  op  Ireland. 

Demurrer— Eailways  Clauses  Consolidation  Acty 
1845,  s.  154 — Byelaws — Arrest-^S  4r  4  Fict  c 

97,  A  le. 

A  railway  passenger  having  duly  paid  for  and  ob- 
tained  his  ticket,  refused,  on  arriving  at  his  desti- 
nation,  to  give  up  same  to  the  company^s  officer, 
and  thereupon,  being  personally  unknown  to  the 
offiter,  was  taken  into  custody  for  thepwpose  of 
being  brouaht  before  a  magistrate.  To  an  actidn 
Jor  arred  andjalse  imprisonment  at  his  suit,  the 
defendants  pleaded— 

1.  That  the  plaintiffs  having  been  guilty  of  a  breach 
ofohe  Of  their  bye-laws,  was  properly  arrested  tin- 
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der  the  authority  of  section  154  of  the  Railway m 
Claueea  Consolidation  Act  (^1845),  which  provides 
a  summary  procedure  for  bringing  to  justice  cer- 
tain classes  of  of  enders;  and 

2.  I'hat  the  plaintiff  having  been  guilty  of  an  offence 
against  the  3  ^  4,  Vict,  c.  97,  *.  16,  was  properly 
arrested  under  the  authority  of  and  in  the  manner 
provided  by  that  statute. 

Held,  on  demurrer  to  the  first  plea — That  the  sum- 
mary procedure  provided  by  the  \  5  ith  section  of 
the  RaUwaye  Clauses  Consolidation  Act  ( 1 845)  was 
applicable  to  the  case  oj  an  ojfence  against  a  bye- 
law,  though  not  expressly  purporting  so  to  be,  and 
that  therefore  the  plea  disclosed  a  good  defence 
(Pigotj  C.  B.,  dissentieote). 

Held,  on  demurrer  to  the  second  plea — That  the  se- 
cond plea  was  bad,  inasmuch  as  the  16tA  section  of 
theS  4r  ^  Vtct.,  c.  97,  was  conversant  with  a  di- 
rect personal  obstruction  of  the  company* s  officer, 
and  was  not  applicable  to  a  case  like  the  present, 
where  the  ojffence  was  one  oJ  omission  only. 

This  was  an  action  for  arrest  and  false  imprisonment 
against  the  Midland  Great  Western  Company  of  Ire- 
land, brought  by  a  Mr.  Michael  Barry,  a  passenger  on 
their  line,  and  now  came  before  the  Gonrt  on  demar- 
rer  to  two  of  the  defendant's  pleas. 

The  defences,  npon  which  the  several  issues  of 
laws  were  knit,  were  as  follows: — 

2.  That  before  and  at  the  time  of  committing  said 
several  supposed  trespasses,  the  defendants  were  a 
railway  company  duly  incorporated  under  the  Midland 
Great  Western  Railway  of  Ireland  Act,    1845,  and 
the  several  statutes  incorporated  therewith,  includlug 
the  Railways  Glauses  Consolidation  Act,  1845,  and  as 
such  they  duly  made  and  published  certain  bye-laws, 
including   the    bye- law   herein- afler    more   particu- 
larly mentioned,  which  bye-laws  long  before  and  at 
skid  time  when  snd  soforth  had  been  duly  reduced 
into  writing  and  sealed  with  the  company's  seal,  and 
duly  approved  and  confirmed  by  the  proper  authori- 
ties in  that  behalf,  and  had  been  duly  printed  on 
boards,  and  duly  published  and  affixed  on  the  com- 
ptey's  stations,  and  duly  kept  so  affixed  in  pursuance 
of  th^  statutory  enactments  in  that  behalf,  and  all 
conditions  were  performed,  all  things   happened,  and 
all  times  elapsed  necessary  to  render  said  bye- laws 
valid,  operative,  and  binding  within  the  meaning  of 
the  statutes  aforesaid,  and  to  render  penalties  thereby 
provided  duly  enforceable  at  the  said  time  when  and 
Boforth;  and  defendants  aver  that  said  bye-laws  con- 
tained amongst  others  the  provision  or  bye- law  fol- 
lowing :  ^'  '1  hat  no  passenger  will  be  allowed  to  take 
his  seat  in  or  upon  any  of  the  company's  carriages,  or 
to  travel  therein  upon  the  said  railway  without  having 
£rBt  obtained  a  ticket  and  paid  his  fare  at  the  respec- 
tive offices  or  stations  of  the  company  on  the  line, 
each  passenger  on  paying  his  fare  will  be  furnished 
with  a  ticket  which  he  is  to  show  when  required  by 
the  guard  in  charge  of  the  train  or  other  officer  of  the 
company,  and  to  deliver  np  the  same  before  leaving 
the  company's  premises  upon  demand  to  the  guard  or 
other  servant  of  the  company  duly  authorized  to  col- 
lect tickets:  each  passenger  not  producing  or  deliver- 
ing up  his  ticket  will  be  required  to  paj  the  fare  from 


the  place  from  which  the  train  originally  started,  or 
in  default  of  payment  thereof  shall  forfeit  or  pay  the 
sum  not  exceeding  40s." 

And  the  defendants  saj  that  under  the  express  pro* 
visions  of  the  Railways  Clauses  CoosolidatioQ  Act, 
1845,  it  was  provided  that  bye-laws  coofirmed,  pab- 
lished,  and  affixed  in  mann%r  as  said  bye-law  had 
been,  and  then  was  as  aforesaid,  should  be  obseryed 
by  and  binding  npon  all  parties  to  whom  respectivelj 
the  same  were  applicable,  and  defendants  aver  that  the 
plaintiff  became  and  was  a  passenger  on  their  railway 
within  the  meaning  of  said  bye  law  from  a  certain 
statioa  on  defendant's  railway  to  their  tenniooa  in 
Dublin,  and  was  duly  furnished  by  the  defendants  with 
a  ticket  as  provided  by  said  bye- laws  in  that  behalf, 
and  defendants  say  that  at  the  termination  of  said 
journey,  and  when  the  train  in  which  the  plaintif 
then  travelled  had  arrived  at  Dublin  aforesaid  for  the 
purpose  of  allowing  the  plaintiff  and  the  other  passen* 
gers  in  said  train  to  leave  the  defendants'  premises, 
the  officers  of  the  company  duly  authorised  to  collect 
the  tickets,  demanded  of  the  plaintiff  and  the  other 
passengers  to  deliver  np  their  tickets  aforesaid  before 
leaving  the  defendants'  premises,  which  the  plaintiff 
then  wilfully  refused  to  do,  and  thereupon  said  officers 
duly  and  in  pursuance  of  said  bye-law  demanded  of  the 
plaintiff  to  pay  his  fare  as  by  said  bye-law  provided 
which  he  also  wilfully  refused  to  do,  and  de/endaiiU 
aver  that  during  all  time  aforesaid,  and  when  refusing 
as  aforesaid,  the  plaintiff,  to  his  own  knowledge  had 
said  ticket  in  his  possession,  and  ready  to  be  delivered 
np    had    he  thought  fit   60  to  do,  and  defendants 
further  aver  the  name  and  residence  of  the  plaintif 
were  respectively  then  unknown  to  the  said  several 
officers  of  the  defendants,  and  thereupon  one  Arthar 
Fleming,  then  being  the  defendant's  station  master, 
agent,  and  officer,  and  the  plaintiff's  name  and  resi- 
dence being  then  unknown  to  him,  caused  the  plaintif 
to  be  seized  and  detained  for  the  purpose  of  being 
conveyed  with  all  convenient  despatch  before  a  justice 
of  the  peace,  and  the  plaintiff  was  then  accordingly  in 
fact  conveyed  with  all  convenient  despatch  before  ft 
justice  of  the  peace  on  the  charge  of  having  commit- 
ted an  offence  against  the  said  provision  and  bye-lav, 
and  to  be  duly  dealt  with  according  to  law,  aa  he 
lawfully  might  be,  for  the  causes  aforesaid,  which  are 
the   several  supposed   trespasses  in  the  plaint  de- 
clared on. 

3.  That  at  the  said  time  when  and  so  forth,  the 
plaintiff  had  been  such  passenger  on  the  defendants 
railway  as  on  the  second  plea  averred,  and  the  de- 
fendants were  such  incorporated  railway  compaDy  as 
therein  averred,  and  the  said  bye-law  therein  men- 
tioned had  then  previously  been  made,  pnblished,  and 
coofirmed,  and  was  in  full  force,  validity,  and  effect  as 
in  the  said  plea  averred,  and  the  several  acts  com- 
plained of  happened  after  the  passing  of  the  statute  JJ 
k  4  Vict  c.  97,  and  defandants  aver  that  the  tra|^ 
in  which  the  plaintiff  then  travelled  arrived  in  DubliO| 
at  the  termination  of  the  journey,  at,  to  wit,  eleven 
o'clock  at  night,  and  stopped  in  order  that  the  pia- 
sengers'  tickets  including  the  plaintiff's  might  be  coh 
lected,  and  the  said  passengers  might  be  enabled  ^ 
leave  the  defendants  premises,  and  defendants  arc^ 
that  it  was  requisite  and  necessary  for  the  doe  cany 
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log  00  of  the  daties  and  basiDess  of  M  defeDdants  as  a 
railway  company,  and  for  ch<ecking  the  accounts  and  the 
doe  making  up  of  the  books  of  the  said  company  that 
all  and  snch  of  the  tickets  that  had  been  issued  to  the 
passengers  by  the  said  train  should  be  duly  collected 
and  handed  over  the  company's  servants,  whose 
business  it  was  to  check  the  accounts  and  make  up 
the  books  of  the  said  company,  and  defendants  say  it 
therefore  became  and  was  the  duty  of  the  officers  and 
agents  of  the  company  then  being  authorised  to  de- 
mand and  collect  the  tickets,  to  go  to  the  carriages 
then  being  at  said  terminus,  and  with  reasonable 
despatch  to  collect,  demand,  and  take  from  the  pfs- 
sengers,  including  the  plaintiff,  their  respective  tickets 
so  that  the  company's  servants  might  be  enabled  to 
discharge  the  several  passengers  nt  the  termination  of 
the  journey,  and  to  conclude  the  business  of  the  com- 
pany for  the  night.  The  defendants'  officers  duly 
authorised  to  demand  and  collect  the  tickets,  did  ac- 
cordingly  go  to  the  carriage  in  which  the  plaintiff  was, 
for  the  purpose  aforesaid,  and  demanded  of  the  pas- 
sengers therein,  including  the  plaintiff,  to  deliver  up 
their  tickets,  and  several  of  the  other  passengers 
thereupon  duly  delivered  up  their  tickets,  but  the  de- 
iendants  say  that  the  plaintiff  then  wilfully  obstructed 
and  impeded  the  said  officers  and  agents  of  the  defen- 
dants in  the  execution  of  their  duty  upon  the  said 
railway,  and  at  the  said  terminus,  to  wit,  by  wilfully 
and  repeatedly  refusing  to  deliver  up  to  them  or  any 
of  them  the  said  ticket  which  it  was  then  their  duty 
to  collect  as  aforesaid  for  the  purpose  aforesaid,  al- 
though, as  defendants  aver,  the  plaintiff  then  had  the 
said  ticket  in  his  possession  ready  to  be  delivered  up 
had  he  desired  so  to  do,  and  although,  as  plaintiff  well 
knew,  he  was,  by  so  obstructing  and  impeding  said 
officer,  delaying  the  said  train  at  the  hour  aforesaid, 
and  preventing  the  company's  servants  firom  did* 
chargiiig  the  passengers  and  concluding  the  company's 
busioess  as  aforesaid,  and  defendants  say  that  there- 
upon the  ffiud  officers  of  the  company  caused  the  plain- 
tiff to  be  seized  and  detained  until  he  could  be  con- 
veniently taken  before  a  justice  of  the  peace  in  pursu- 
ance of  the  provisions  of  the  statutory  enactments  in 
that  behalf,  which  he  lawfully  might  be  for  the  causes 
aforesaid,  and  which  are  the  several  trespasses  in  the 
summons  and  plaint  alleged. 

Demurrera, 

As  to  the  second  defence  the  plaintiff  says  that 
same  does  not  disclose  any  valid  or  sufficient  defence 
in  law  to  the  action  of  the  said  plaintiff,  because 
plaintiff  says  that  said  defence  professes  to  justify  the 
detention  and  seizure  of  the  plaintiff  as  in  the  plaiht 
alles^ed,  by  reason  of  a  breach  by  the  plaintiff  of  one 
of  the  bye-laws  for  conducting  the  business  of  the 
said  defendants*  railway,  and  because  such  breach  of 
a  bye  law  did  not  in  law  justify  the  detention  and 
uazvm  of  the  plaintiff. 

And  as  to  the  third  defence  by  defendants  pleaded 
the  plaintiff  says  that  same  does  not  disclose  any  va- 
lid or  sufficient  defence  in  law,  because  the  facts  stated 
In  siud  defence,  and  which  purport  to  constitute  a 
wilful  obstruction  of  the  defendants'  officer  in  the  dis- 
charge of  his  duty,  are  not  sufficient  to  constitute  an 
4^MtnictioQ  withm  the  meaning  of  the  statute  provid- 


ing for  the  offence  of  wilfully  obstructing  an  officer  of 
a  railway  company  in  the  discharge  of  his  duty. 

Points  for  Argument, 

As  to  the  second  defence — 

First — Because  no  breach  of  a  byelaw  justifies  a 
seizure  or  detention  within  the  meaning  or  provision 
of  8  &  9  Vict.  c.  20,  8.  154,  being  the  section  under 
which  said  defence  professes  to  justify  the  seizure  and 
detention  of  the  plaintiff. 

Second — Because  it  is  immaterial  whether  or  not 
the  name  and  residence  of  the  plaintiff  were  unknown 
to  the  defendants'  officers. 

Third — Because  seizure  and  detention  of  a  party 
offending  is  only  justified  by  a  violation  by  such  party 
of  some  provision  of  an  Act  of  Parliament,  to  which 
such  penalty  of  seizure  and  detention  is  attached. 

Fourth — Because  the  alleged  refusal  of  the  plain- 
tiff to  deliver  up  his  ticket  as  mentioned  in  said  de- 
fence was  not  a  violation  of  any  of  the  provisions  of 
the  8  &  9  Vict.  cap.  20,  ss.  103  &  104,  said  sections 
being  the  only  statutable  provisions  with  regard  to 
passengers  upon  the  railways  offending  against  the 
traffic  and  other  regulations  for  the  management  of 
railways  in  said  sections  mentioned. 

As  to  the  third  defence — 

First — Because  said  defence  professes  to  justify  the 
seizure  and  detention  of  the  plaintiff,  by  an  alleged 
wilful  obstruction  by  the  plaintiff  of  an  officer  of  the 
defendants  in  the  discharge  of  his  duty,  and  because 
the  facts  stated  in  said  defence  do  not  disclose  a  wil- 
ful obstruction  within  the  provisions  of  the  3rd  Vict., 
c  97,  s.  16,  under  which  section  said  third  defence 
professes  to  justify  the  seizure  and  detention  of  the 
plaintiff. 

Second — Because  the  alleged  obstraction  did  not 
amount  to  an  obstruction  within  the  meaning  of  said 
I6th  section. 

Third — Because  even  if  said  alleged  obstruction 
were  an  obstruction  within  the  meaning  of  said  l6th 
section,  same  was  not  a  wilful  obstruction  within  the 
meaning  of  said  section. 

Fourth — Because  to  constitute  a  wilful  obstruction 
within  the  meaning  of  said  1 6th  section  it  should  be. 
stated  that  plaintiff  had  the  intention  of  obstructing, 
and  the  averments  made  in  such  third  defence  do  not 
shew  or  state  any  intention  to  obstruct. 

Fifth — Because  it  is  consistent  with  the  averment 
that  the  plaintiff  knew  he  was  delaying  the  tnun,  that 
the  plaintiff  had  not  the  intention  of  delaying  the 
train,  and  because  the  intention  of  the  plaintiff  might 
have  been,  consistently  with  said  averment,  to  effect 
some  other  object  by  the  alleged  delay  in  delivering, 
or  refusal  to  deliver,  said  ticket  to  the  officer  of  the 
said  company. 

M'Kenna  (with  him  Heron,  Q.C.,  and  Morria^ 
Q.O.,)  in  support  of  the  demurrers. — The  summary 
procedure  provided  by  the  8  Vict.  c.  18,  s.  154,  in 
terms  refers  to  offences  under  the  Act  and  the  special 
Act,  and  does  not  refer  to  offences  created  by  a  bye- 
law.  In  Chilton  v.  London  ir  Croydon  B.  C.  (16 
M.  &  W.  p.  212;  5  R.  C.  p.  4;  16  L.  J.,  Exch.  p. 
89)  decided  under  an  analogous  section  of  the  special 
Act,  it  was  held  that  such  section  was  not  appli-^ 
oable  to  an  offence  created  by  a  bye-law.     As  to  th% 
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second  ground  of  demnrrec,  it  voald  be  posbiog  tbe 
law  vdrj  fi^r  tq  bold  that  any  Apt  which,  in  ita  nlti- 
mate  c^oaeqaeQce.  ha#  the  effedt  of  impediog  any  officer 
of  a  Railway  Company  in  the  execution  of  his  duty, 
wonid  render  a  man  liable  to  tbie  tnmmary  procefis  of 
arrest. 

Fcdkmer  (^and  the  SoUeUor-Qenarat}  for  the  de- 
fendant.— The  argnppient  foanded  on  the  maxim  '*«r- 
PKe9sio  uniuSf*^  j-c.  f^fkd  with  reference  to  the  Railways 
^lanses  Act  (1845)  s.  \5iy  loses  its  weight,  when  vTe 
observe  that  that- portion  of  the  statnte  extending 
ftom  section  140  to  section  160,  constitutes  in  itself 
^  snb-code  applicable  to  bye-laws;  it  wonid  be  quite 
different  if  we  were  bound  to  interpret  the  section  as 
standing  by  Uself.  The  bye-law  in  this  case  is  made 
Buder  authority  of  sections  108  &  109,  and  ought  to 
be  treated  ss  part  of  the  statute,  on  the  same  prin- 
ciple that  au  appointment  made  under  a  power  is  to 
be  treated  as  made  by  the  instrument  creating  the 
power.  The  pree^ent  paae  differs  from  that  of  Chiiion 
y.  London  i  Crqyion  Railway  Company  in  this,  that 
the  language  of  tbe  sti^tute  under  which  that  case  was 
decided  was  different  The  1 10  &  111  sections  ex- 
pressly provide  that  the  bye-laws  shall  be  binding 
lipoa  all  parties  when  duly  published,  &c.  Unless  the 
154th  section  extends  to  offences  created  by  bye-laws, 
certain  classes  of  offences  would  go  unpunished ;  see 
aections  144  <ft  152.  The  151st  section  deals  with 
offences  under  bye-laws,  though  not  expressly  men- 
tioning them.  Unless  the  154th  section  applied  to 
bye-laws,  there  would  be  no  power  of  appeal  in  a  case 
of  infringemient  of  a  bye-law.  As  to  the  third  count 
ve  contend  that  the  facts  do  disclose  such  a  wilful 
obstruction  of  the  company's  officer  as  was  contem- 
idated  by  3  &  4  Vict.  c.  97,  s.  16. 

Heron^  Q,C.  in  reply. — The  power  to  imprison  can 
00^  be  given  in  a  statute  by  most  express  words. 
See  Gomyn's  Digest,  tit.  Bye-law.  In  this  case  cer- 
tain acts  were  made  by  the  bye-law,  to  constitute 
an  oflEence,  which  had  not  been  an  offence  un- 
til that  bye-law  became  law;  and  it  cs,nnot  be 
said  that  the  offsnce  was  created  by  tbe  Act 
itself.  The  143rd  and  145th  sections  distinguish 
between  offences  under  bye-Laws,  and  offences  not 
under  bye-laws;  the  154th  section  appli/es  to  the  lat- 
ter class  only.  As  to  the  second  ground  of  demurrer,  I 
have  searched  in  vain  for  any  case  which  goes  tbe 
length  of  holding  that  any  acts  whieh  have  a  ten- 
dency to  obstruct  an  officer  in  the  discharge  of  his 
duty,  constitute  a  wilful  obstruction  within  the  3  &  4 
Vict.  c.  97,  8.  16. 

PiaoT,  C.  B. — In  this  case  I  am  very  sorry  to  say 
that  I  am  obliged  to  differ  from  my  learned  colleagues. 
The  action  was  brought  for  an  alleged  trespass  and 
fidse  imprisonment  against  the  Midland  Grreat  West- 
ern Railway  Company  of  Ireland,  and  the  company  in 
their  pleas  put  forward  the  following  defence.  [Reads 
second  defence.]  To  this  plea  the  plaintiff  demurred, 
and  the  question  which  we  have  to  determine  thereon 
arises  on  the  8  VicU,  o.  20,  s.  154,  which  provides 
that  "  it  shall  be  lawful  for  any  officer  or  agent  of 
the  company,  aftd  all  persons  called  by  him  to  his 
assistance,  to  seize  and  detain  any  person  who  shall 
have  committed  any  offence  against  the  provisions  of 
this  or  the  special  Ac,  and  whose  name  and  residenoe 


shall  be  Qoknown  to  such  officer  or  agent,  and  convey 
him,  with  all  reasonable  despatch,  before  some  jnstice^ 
without  any  warrant  or  any  other  authority  than  this 
or  the  spedal  Act;  and  such  justice  shall  proceed  with 
all  convenient  despatch  to  tbe  heariog  and  detennining 
of  the  complaint  against  such  offender.**     The  qaes* 
tlon  BOW  to  be  determined  is  whether  or  not  the  cir- 
cnmstances  stated  on  the  face  of  the  plea  jostify  an 
arrest  under  this  section.      In  order  to  arrive  at  a 
correct  decision  on  this  point,  the  whole  statnte  must 
be  carefully  looked  into,  and  I  shall  now  mention  the 
sections  which  seem  to  me  to  have  any  bearing  on 
the  present  point.      The  145th  section  in  terms  pro- 
vides a  remedy  for  the  infiringemeot  of  a  bjelav. 
[Roads  it]   There  is  a^rm  of  conviction  given  in  the 
schedule:  and  the  following  sections  provide  for  the  le- 
vying of  the  penalties  thereander.  Sees.  103&  104  pro- 
vides for  certain  specific  oIKences.  [Reads  them.]  The 
bye-law  in  this  case  was  passed  in  pursuance  of  sees. 
108  and  109.     [Reads  them.]     Now  the  argument 
on  the  part  of  the  plaintiff  is,  that  the  mode  provided 
by  the  statate  for  recovering  a  penalty  provided  by  a 
bye-law,  is  under  tk^  145th  section,  and  it  is  con- 
tended that  the  154th  section  only  esteods  to  those 
cases  which  are  expressly  provided  for  by  tbe  Act 
itselC     Tbe  defendant  on  the  other  hand  nrges  that 
the  bye- hi w  is  to  be  treated  as  so  far  incorporated  in 
as  to  become  a  part  of  the  statute,  and  that  the  penalty 
to  which  the  plaintiff  had  in  the  present  case  rendered 
himself  liable  is  in  fact  a  penalty  imposed  by  the  Act 
itself,  though  not  mentioned  in  it.     I  confess  that  for 
my  own  part  I  have  been  nnable  to  sormoant  the  diffi- 
culty that  I  felt  from  the  beginning  in  holding  it  to  be 
such  an  oflfeuce  as  fell  #ithin  tbe  154th  section.    It  is 
true  that  the  bye-law  in  question  was  imposed  ouder 
the  authority  of  the  109th  section,  and  that  s.  Ill 
provides  that  such  bye  laws  shall  be  bbdiog  opon 
and  observed  by  aU  parties,  and  shall  be  safficient  to 
justify  all  persons  acting  under  the  same;  bnt  there  is 
no  donbt  also  that  s.  145  provided  a  remedy  applica- 
ble to  an  infringement  thereof;  it  is  besides  the  first 
section  of  the  statute  that  deals  with  ofiences  created 
by  bye -laws.     It  provides  a  certain  procedure  before 
two  justices  for  those  offences  when  not  otherwise 
provided  for.      Now  there  are  other  penalties  pro- 
vided for  by  certain  sections  of  the  statate— for  in- 
stance, ss.  23,  24,  and  144,  and  these  arecieaH; 
capable  of  being  dealt  with  by  a  single  jnstice.    On 
the  wording  of  the   145th  section,  the  observation  is 
at  once  suggested  that  whea  the  Legislature  meant  the 
section  to  apply  to  bye-laws,  they  need  language  ex- 
pressly applicable  to  them,  as  is  seen  in  sections  143, 
145,  and  159.     This  Act  forms  part  of  a  code  of 
laws  passed  at  abont  the  same  time  iocluding  S  Vict. 
c  20,  8  Vict.  c.  18,  and  8  Vict.  c.  16.     In  each 
of  these  sUtutes  we  find  that  section  165  of  the  first, 
136  of  the  second,  and  147  of  the  third,  subsuntially 
correspond.     We  now  come  to  the  154th  section  of 
the  Act.     In  terms  thii  sectiou  is  made  applicable  to 
persons  who  have  committed  an  ofieose  against  the 
provisions  of  this  or.  the  special  Act,  6fc.    It  is  o^y 
by  implication  that  the.  section  can  be  held  to  applj 
to  any  other  class  of  oflSence.    Bnt  still  tbe  proriaioo^ 
of  a  bye-law  are  not  the  provisions  of  a  statote,  and  it 
ia  to  this  that  it  gives  the  summary  power  of  arrest* 
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Tbia  beiag  a  panal  eoactDieDW  I  cannot  bring  mjaelf  to 
give  it  80  large  a  conatrneiioo.  I  find  no  reason  for 
droppiog  the  phrase  '^  or  bj  bye-law,^'  if  it  were  in  fact 
inteoded  to  extend  to  offences  created  by  bye-laws.  It 
seems  to  me  that  the  maxim  tnpreiaumJacU  cessare  to- 
eitum  here  appKes.  I  think,  too,  the  probabilities  are 
that  it  was  made  so  by  design.  We  might  imagine  that 
this  resoked  from  the  carolessness  of  the  draaghts- 
om  1  confess  that  for  my  part  I  would  be  slow  to 
coaler  the  sommary  power  of  arrest.  In  fact  the  3  & 
4  Vict  c  97,  tboogh  purporting  to  be  passed  for  the 
regoistion  of  railways,  expressly  eonfinea  it  to  offencea 
coannitttd  by  the  company's  own  officers,  and  withholds 
it  as  (0  strangers,  wbil^  in  framing  the )  03rd  and  1 04th 
seca.  it  was  cooaideied  oeoessary  to  give  the  power  in 
expreu  terms  with  regard  to  a  class  of  offiBnces  where  it 
wu  deemed  adv^isable  it  should  exist.  Some  other 
secUoDs  were  referred  to  in  the  argameat  which  I  do 
sot  Goosidec  entitled  to  maeh  weight.  It  is  true  that 
the  word  '*  bye-Uw  "  is  not  mentioned  in  sect.  148, 
bot  section  146  weald  seem  snfEieiently  to  ssppiy  the 
omissioQ.  Ag^ia,  "  bye-law  "  is  omitted  frem  seetioa 
151,  and  yet  it  ia  said  that,  the  section  onght^  to  apply 
to  a  penalty  imposed  by  a  bye-kw.  Bat  a  penalty 
may  be  imposed  by  &  bye-tew  £m  aa  offence  created 
by  a  statute,  so  that  if  we  even  admit  the  principle,  it 
does  not  foUow  that  the  pro^isione  of  a  bye-taw  are 
Dot  00  that  aceoont  the  pmvisioaa  of  the  statnte.  It 
▼as  said  agaia  (hat  if  we  do  not  sopplj  the  word  bye- 
law  in  s.  167,  them  wonld  he  no  power  of  appeal  in 
the  cases  of  oflhaoa  against  the  bye-laws^  This  argn- 
meot  is  founded  en  a  misfeading  of  the  section,  inas- 
iDQch  m  it  is  the  phrase  **  determinatiea  or  adjiadiGa- 
tioo,"and  not  the  words  "penalty  or  forfeitare," 
vbicb  governa  the  anbseqneftt  phnee  *'  uadev  the 
provision  of  this  or  the  special  Act  of  any  Act  incor- 
pocatad  tberewiah."  A  referenoe*  to  the  I53rd  sect, 
makaa  this  plaia.  To  aU  thia  the  observation  applies, 
8i  vMt  no»  dwUf  and  o»  the  whole  I  am  of  opV 
oioa  tJMt  section  154  was  ne^  applicable  to  the  cir^ 
camatSQoes  of  the  present  casoi  and  that  the  demnrrer 
to  tbe  second  defence  shoald  be  allowed .  With  respect 
to  tbe  demnrrer  to  the  other  defence,  I  think  it  onght 
to  be  allowed,  and  I  believe  thai  my  brothers  concur 
witb  me  in  that  view.  The  question  arises  upon  the 
coostniction  of  3  &  4  Vict,  c  97,  s.  16.  It  appears 
to  me  that  this  section  only  applies  to  a  wilful  per- 
sonal obstruction,  and  is  not  intended  to  apply  to  any 
otber  breach  of  duty. 

FrrzGEBALD,  B.— [Reads  8  Vict,  c  20,  ss.  8  &  9.] 
1  am  of  opinion  that  tbe  bye-law  in  the  present  case 
was  duly  made  under  the  authority  of  section  9;  that 
tbe  requirements  of  the  statute  for  the  purpose  of 
n^ingit  binding  had  been  complied  with ;  and  tfial  the 
bye-law  itself  was  within  the  scope  of  the  authority 
given  by  the  109th  section.  The  154th  section  pro- 
vides this  summary  power  of  arrest  where  an  offence 
bas  been  committed  against  the  provisions  "  of  this 
or  tbe  special  Act "  by  a  person  whose  name  and  re- 
ndence  are  unknown  to  the  company's  officer.  The 
plaintiff  here  committed  an  offence  against  section 
109  of  the  statute,  and  his  name  and  residence  being 
nnknown,  he  was  Fiable  to  be  seized  and  brought  be- 
fore a  justice.  Aa  to  the  other  defence,  1  am  of  opi- 
^  that  it  is  nnsnatainable.      In  order  to  consti- 


tute an  obetmction  within  the  meaning  of  3  d^  4  Vic. 
c  97t  8.  16,  some  act  mnst  be  done,  the  immediaU 
effect  of  which  is  to  obstrnct  the  officer  in  the  execn- 
tioa  of  his  duty. 

Hughes,  B. — ^I  conenr  with  my  brother  Fitzgerald 
in  the  result  at  which  he  has  arrived,  and  I  adopt  hia 
reasons. 

DsAsr,  B.— I  also  concur  in  that  view.  Unless  a» 
154  applied  under  the  circumstances  of  the  present 
case,  there  would  be  no  means  of  enforcing  the  bye- 
law  in  the  vast  majority  of  cases.  In  fact^  in  ninety- 
nine  cases  out  of  a  hundred,  tbe  name  of  the  party  ia 
unknown.  It  being  thus  essential,  the  question  then 
arisesy  is  the  language  of  the  164th  sectiou  sufficiently 
large  to  indnde  aa  offence  created  by  a  bye-law.  I 
am  of  opiaioD  tha^  it  is.  The  fact  of  the  omission  of 
the  word  ''bye- law"  in  this,  and  the  insertion  of  it  ist 
other  sections,  ought  not  then  to  overweigh  this  p** 
ramoont  necessity. 

Demurrer  to  second  defeMo  otftmat^d. 
Demurrer  to  third  defence  aUowei, 


BMfoMd  by  C  J.  Maanfeg,)  Bfl«^ 

[BEFOB&  JdDOE   GtAROREAVSj 

E^TAtfi  Gf  GfflfiLffl    T^OttAtf    M'ALtfSttft,    OWKEtt; 

W.  P.  Tustctcm,  tttitim^.^N'o^,  8;  is,  1866. 

B^  a  decree  in  a  MMwe  e/ McAllister  v.Wrish,  eertam 
ptofertiea  tohuh  were  reeovered  in  the  suit  by  • 
penenal  repree^nkUiee  were  easpreeaed  te  be  charged 
with  the  caste  incurred  by  awh  pereentU  repreeet^ 
takve  in  recovering  thee6  propertiee^  Question*^ 
Whether  the  eoHoOdr  of  the  personal  r^presentaiw4 
who  (ietedjor  him  tn  the  cause  an*  tehieh  the  deerea 
was  madsj  and  to  whom  the  costs  are  due,  can, 
raise  the  amount  of  the  charge  by  a  petition  in  hie 
own  name  in  this  Court  for  sale  of  the  property  so 
recovered^  Held,  thai  though  the  personal  repre- 
sentative might  himself  apply  to  the  Court  to  have 
the  property  sold  to  pay  the  costs,  yet  the  solicitor 
had  not  the  power  to  proceed  as  petitioner  in  hie 
own  name  for  that  purpose;  but  that  if  the  solicitor 
were  to  call  on  the  personal  representative,  to  pro- 
ceed to  a  sale  of  the  lands  for  payment  of  the  costs^ 
and  the  latter  declined  to  do  so,  the  Court  would 
(Hen  consider  the  solicitor  himsdf  authorised  to  pre- 
sent a  petition  for  sale  in  the  name  of  the  personal 
representative. 

The  case  was  argued  on  the  8th  November,  and  judg- 
ment given  on  the  16th  November,  1865.  The  facta 
sufficiently  appear  from  the  judgment. 

Rogers,  Q.G.,  for  petitioner. 

Flanagan,  Q,C.,  and  F.   Walsh,  Q.a,   for  D. 
McAllister. 

Harqrbays,  J — This  case  raises  a  question  of 
some  novelty,  and  the  facts  also  are  a  little  peculiar* 
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It  appears  that  in  the  year  1842,  oae  Wm.  McAllis- 
ter, as  adminidtrator  of  his  mother  and  of'  his  three 
aunts  and  his  nncle,  filed  a  bill  in  Chancerj,  the  ob- 
ject of  which  was  to  obtain  eqmtable  relief  in  respect 
of  a  certain  lease  of  1786,  which  it  was  alleged  was 
a  graft  on  a  former  lease  of  1783,  and  that  in  conse- 
quence of  each  graft  the  plaintiff,  as  administrator  of 
the  above  parties,  was  entitled  to  five  sixths  of  it. 
There  was  a  decree  in  1845  establishing  the  graft, 
bat  the  salt  sabseqaentlj  abated  bj  the  death  of  the 
plaintiff  and  was  nlttmatelv  brought  to  a  conclusion 
hj  Charles  Thomas  McAllister,  who  represented  as 
administrator  of  two  of  the  above  parties  (Patrick 
and  Charlotte  Cassidy),  the  legal  title  in  two-sixths. 
The  final  decree,  made  in  1859,  finds  the  shares  and  inte- 
rest of  the  parties  taking  under  the  equitable  title  thus 
established,  and  declares  Charles  Thomas  McAllister  en- 
titbd  to  his  own  costs,  and  those  of  the  previous  plain- 
tiff not  provided  for  by  the  first  decree;  and  the  de- 
cree also  declares  that  his  own  costs  as  administrator 
of  Patrick  and  Charlotte  Cassidy  were  well  charged 
npon  their  two-sixjtbs  of  the  lease.  The  petitioner  in 
this  matter  was  the  solicitor  for  the  original  plaintiff 
and  for  Charles  Thomas  M'AUister,  and  the  question 
which  I  have  now  to  consider  is,  whether  he  person- 
ally is  an  incumbrancer  on  these  shares  of  the  lease, 
to  as  to  enable  him  to  sell  them  in  this  Court.  Cause 
is  shown  on  behalf  of  Daniel  M'Alister,  who  has  an 
interest  in  these  sixths,  inasmuch  as  he  represents  his 
father  and  uncle,  who  were  two  of  the  next  of  kin  of 
Patrick  and  Charlotte  Cassidy.  The  first  question  is, 
whether  these  costs  are  a  charge  on  these  shares  of 
the  lease.  Now,  no  doubt  an  administrator  incurring 
costs  in  recovering  the  intestate^s  chattel  leases  from 
a  third  party  would  be  entitled  to  recoup  himself  such 
costs  (if  properly  incurred,)  out  of  the  intestate's  as- 
sets, more  particularly  out  of  the  chattel  actually  re- 
covered. This  right  cannot  properl/  be  called  a 
charge  or  incumbrance;  but  if  under  such  circum- 
•tances  the  administrator,  as  owner  of  the  chattel 
lease,  should  come  to  the  Court  to  assist  him  in  set- 
tling and  representing  to  the  Court  that  the  costs 
were  unpaid,  and  that  there  was  no  means  of  paying 


I  them  except  by  a  sale  of  the  lease,  and  that  therefore 
a  sale  was  necessary,  I  think  this  Court  woiild  lend  its 
assistance  to  him.  It  would  be  open  to  the  next 
of  kin  to  show  that  the  property  could  have  beea  r 
covered  without  suit,  or  that  some  or  all  of  the  costs 
were  unnecessarily  incurred,  or  to  set  up  any  othe 
equitable  defence.  But  the  question  is  materiAJiy 
different  when  the  Court  is  set  in  motion  by  the  so- 
licitor who  acted  in  the  cause  for  the  plaintiff,  and 
who  claims  to  come  in  as  an  incumbrancer,  alleging 
an  equitable  charge  upon  the  property.  It  has  never 
been  considered  that  a  solicitor  recovering  an  estate 
for  a  client  by  action  against  an  adverse  party,  thereby 
acquired  an  equitable  charge  npon  the  estate  for  bis 
costR,  so  as  to  enable  him  to  proceed  to  sell  it  to  rea- 
lise soch  costs.  The  decree  of  1859  recognizes  Cbas. 
Thomas  McAlister's  title  to  the  costs  out  of  the  pro- 
perty recovered,  so  far  as  such  title  could  be  recog- 
nized In  a  suit  to  which  the  next  of  kin  were  not 
parties,  but  that  does  not  authorize  the  solicitor  to 
take  the  administration  of  the  estate  out  of  the  lands 
of  the  administrator,  and  sell  the  property  himself  bj 
force  of  any  title  of  bis  as  an  incumbrancer.  The 
case  of  Simpson  v.  Frotheroe  (8  Jur.  N.S.  711) 
to  which  I  was  referred,  merely  establishes  that  a 
solicitor  who  would  have  a  lien  on  a  judgment  if  re- 
covered by  his  client  at  law,  had  a  similar  lien  where 
the  damages  were  paid  into  Chancery  in  a  salt  which 
stopped  the  action  at  law.  The  petitioner's  position 
is  a  difficult  one,  but  I  think  if  he  were  to  call  npon 
Charles  Thomas  McAllister  to  proceed  to  a  sale  of 
these  t\«o-sixths  in  order  to  raise  a  fund  to  pay  the 
costs,  and  if  he  refused  to  adopt  that  course,  this 
Court  would  consider  the  solicitor  authorised  to 
file  a  petition  for  sale  in  the  name  of  the  administra- 
tor. The  next  of  kin  might  then  show  caose,  if  they 
have  any  ground  for  disputing  their  costs  as  dae  to 
the  administrator;  and  if  the  administrator  made  any 
complaint,  the  Court  would  probably  consider  him 
sufficiently  protected  by  an  indemnity  against  costs. 
This  petition,  however,  cannot  be  sustained  as  to  these 
two  sixths,  and  the  cause  must  be  allowed  with 
costs. 
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ACCOUNT  (See  Dbcweb  to  Aooouht). 

— ♦— 
ACCOUNT  STATED  (See  Guabantke). 

ADMIRALTY. 

In  a  colliaioa  suit  where  the  promovent  pleads  oae 
8t>te  of  fM^  mi^  proves  another,  his  petition  will  be 
^^^iDttsed;  and  under  ordinary  circamstances  dis- 
iniased  with  costs,  bat  if  the  impngnant  veasel  has 
pWed  a  defence,  which  is  at  variance  with  the  proofs 
at  the  hearing,  the  case  will  be  dismissed,  and  each 
Psrty  win  be  lefl  to  bear  their  own  costs.  The  Lioneee. 
lOIr.Jiur.N.  S.80.  Adm. 

ADVANCEMENT. 
A  father  who  had  Government  stock  standing  in 
""own  name,  in  the  year  1838,  transferred  all,  ex- 
^  t  small  portion,  into  the  joint  names  of  himself 
*ndbig  Bon  A.  He  also,  in  the  year  1856,  deposited 
iBoneyB  in  a  bank  in  their  joint  names.  Small  pnr- 
ttttcs  of  stock  in  their  joint  names  were  made  at  in- 
^^  to  1851 ;  and  the  joint  deposiu  were  made  at 
mterrals,  to  the  father's  death  in  1862.  These  in- 
^^■tments  constituted  the  bulk  of  the  father's  pro- 
^'  No  definite  provision  had  been  made  for  A 
^  the  ftther,  but  the  other  diildrai,  of  whom  there 


were  seven,  lived  away  and  were  provided  for.  A 
was  married,  but  lived  mainly  with  his  father,  and 
assisted  him  in  his  business.  The  father  during  his 
life  received  all  the  dividends  on  the  stock,  and  the 
interest  on  the  deposit  receipts,  and  also  drew  small 
portions  of  the  principal  money  deposited.  By  tho 
practice  of  the  bank  on  every  occasion  of  drawing  the 
interest,  new  deposit  receipts  were  issued.  On  the 
occasion  of  the  joint  lodgment,  it  was  explained  to 
the  father  by  the  bank  manager  that  the  effect  would 
be  to  enable  *the  son  to  draw  the  money  after  his 
death.  The  father  then,  and  on  a  subsequent  occa- 
sion, intimated  that  he  intended  he  should  do  so 
without  expense.  There  was  evidence  that  the  father,' 
eighteen  months  before  hb  death,  stated  to  a  third 
person  that  he  did  not  mean  all  his  property  to  go  to 
his  son  A  after  his  death;  and  a  short  time  l^fore 
his  death  he  refused  to  allow  his  son  to  meddle  with 
the  stock  certificates  and  deposit  receipts;  evidence  of 
testamentary  intentions  in  favour  of  the  other  children 
was  also  ffiven.  Held  (revershig  the  decree  of  the 
Lord  ChAcellor),  that  there  was  an  advancement  for 
A  to  the  extent  of  the  joint  investments  and  profits.^ 
Fox  V.  Fom,  15  Ir.  Ch.  Rep.  89,  Oh.  App. 

Semhle^^The  re-issue  by  the  bank,  according  to 
its  practice,  of  new  deposit  receipts,  did  not  amount 
to  a  new  investment    Jb. 
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AMENDMENT  {See  Practice;  Verdict.) 

— ♦ — 

APOTHECARY  (See  Oovknamt,  1). 

♦ 

APPEAL, 

1.  Appeal  in  Chancery  on  queatian  offacL 

2.  Costs  of  appeal  from  Petty  Seeeiona. 

1 .  Appeal  in  Chancery  on  question  o/fad. 
The  Goart,  adoptiog  the  rule  at  law  on  a  motion  to 

set  aside  a  verdict  as  against  the  weight  of  evidence, 
will  not  on  appeal  reverse  the  Master's  decision  on  a 
question  of  fact,  or  direct  a  farther  inqniry,  merelj 
because  a  doubt  maj  exist  that  the  decision  was 
right.     Oillespie  v.  Croker,  15  Ir.  Ch.  Rep.  182,  R. 

2.  Costs  of  Appeal  from  Petty  Sessione. 
The  respondent  in  a  case  stated  from  Petty  Sea- 

flionsy  applied  to  have  the  case  struck  out,  as  the  con- 
ditions precedent  of  20  &  21  Vict.,  c.  42,  s.  2,  had 
not  been  complied  with ;  and  also  for  the  costs  of  the 
motion,  ffeldt  that  the  first  part  of  the  application 
being  granted,  the  Conrt  had  no  jnrisdiction  as  to 
ooats.  Hichardson,  app.,  Conway,  reap.,  15  Ir.  G. 
L.  R.  app.  v.,  s.a  9  Ir.  Jur.  N.S.,  Q.B. 

Where  the  appellant  omitted  to  set  down  a  case  i 
stated  for  argument,  the  Conrt  on  the  application  of 
the  respondent,  ordered  it  to  be  set  down.     Camyfief 
app.,  tTmphreys,  resp.,  10  Ir.  Jur.  N.S.,  133,  O.P. 
♦ 


APPRENTICE  (See  Covenant,  1). 

— ♦ — 

ARRANGEMENT  (See  Bakkroptot,  T.  a.) 

— f— 

ARREST. 

1.  E^ect  oj  discharge  from  arrest  under  JkU^  on 
proceedings. 

2.  Primkge  of  party  atUnding  hearing  of  dvUhiU 
from  arrest. 

1.  Effiiot  ofdisekoLrge.from  eartA  under  fro,  im 
jfroceedings. 

Where  a  party  who  has  beea  arrested  nader  a 
judge '8  fiat  is  disoharged  from  costody,  the  prooaed- 
kigs  oqgbt  not  to  be  set  aside,  bat  it  may  be  diffoNDt 
Id  a  case  in  whieh  the  party  obtamtng.  the  fiat  hm 
been  gailtyef  misrepreseatation.  ffouHudr.  Arekm% 
lOIr.  Jttf.  N.&  lift  G.  P. 

S.  Privilege  ^  party  attettding  hearing  cf  aW 
ISl^fromeirresL 

The  plabtiff  ia  aa  aotion  having  beea  arrested  for 
the  coats  of  il^  in  hk  affidavit  toeapportaaapplioation 
to  be  disehaeged  kom  etstody,  deposed  that  from  the 
93rd  of  Mareh  to  the  3ti  «f  May  he  waaatteodiig 
certain  works  in  Monaeterevai^  and  tkat  be  came  np 
to  Dabliv  for  the  aole  |jnnpose  of  aftteoding  a  dfil  bi& 
jirooess  -broaght  ai^et  him  ill  the  Beooider'a  Ckmrt,^ 
attd^wai  anested  oa  4ibe  4th  of  Magv  on  which  <layi 
tbeiiWilbitt  iiroeess  wfla  ia  the  Recorder^  liaC^  bat 
was  notbeard.  The  Oeml  ordered  fabn  tf  be  ^- 
ehai^.  «'iM%  V.  AfmMn  ^0  Ip.  Jar.  N.  &  231, 
O.P. 

^ee¥u!^ 

ASSAULT. 
To  an  action  of  aasaolt  and  batter/,  a  certificate 


under  the  24  &  US  Vict.  c.  94,  s.  44,  may  be  pleaded, 
together  with  a  plea  that  the  assault  was  committed 
to  prevent  a  breach  of  the  peace.    Lawler  t.  Kdlu^ 
15  Ir.  G.  L.  R.,  App.  i.,  E. 
♦ 
ATTORNEY  AND  SOLICITOR. 

1.  IHay  of  attomqf. 

2.  Country  aad  dty  licence. 
Lien  for  costs  (See  Bamkbuptct  aisd  Issql- 

VIWCT,  8.) 

L  Duty  of  attorney. 

Duty  in  an  attorney  in  respect  to  a  mistake  com- 
mitted by  an  opposite  party's  attorney — UaderUking 
to  appear  and  defend — Costs.  Poufer  y.  Beale^  10 
Ir.  Jur.  N.  S.  60,  G.  P. 

2.  Country  and  dty  licence. 

An  attorney  who  cesided  in  Parsonstown,  and  or- 
dinarily carrieid  on  business  there,  though  he  trans* 
acted  business  in  Dublin  through  his  son,  who  resided 
in  his  own  house  in  Dnblm,  and  who  was  not  an  at- 
torney, was  held  not  to  be  liable  to  pay  a  citj  licenoe 
under  6  Jk  6  Vict  c  82,  s.  16.  Stulberj,  EMra- 
Aon,  10  Ir.  Jur.  N.  S.  190,  C  P. 
■  ♦ 
BANKRUPTCY  AND  INSOLVENCY, 

1.  Aa  of  bankrupt^. 

2.  Final  examination. 

3.  Fraudulent  pr^erence. 

4.  Eights  under  bUls  of  lading. 
4.  Warrants  of  attorn^. 

6.   Vesting  ({f  lease  in  assigneei. 
i.  EffedL  (^protecting  order  under  i.  343  oj  20  f 
2\  Viet'  c.  60,  upon  subsequent  Jud^nent  nerti/a§t^ 

8.  Eject  of  arrangement  ptxieedings  on. 

9.  Vexatious  litigation. 

10.  Bankruptcy  of  Railway  Company. 

11.  Rights  ^assignm  to  equkabUmt^Qii^ 

1.  Act  qf  bankruptcy. 

Where  an  assignment  of  a  trader's  property  mmt 
result  in  the  stoppage  of  his  business  and  prevent  him 
from  paying  other  creditoM,  sdch  asrignnjent  is  an 
act  or  bankruptcy.  Exceptitig  from  an  assignment  of 
a  trader's  chattels  all  the  book  debts  dne  to  him, 
but  still  leaving  htm  in  possession  of  the  other  chat- 
tels assigned,  is  not  such  an  exception  as toprerent 
the  assignment  from  being  an  act  of  bankniptcyj 
and  aU  the  property  purporting  to  be  arignedbysodi 
a  bill  of  sale  passes  to  tlie  assignees.  1»  re  LmrrH 
10  Ir.  Jur.  N.  S.  99,  Bankr. 

2.  Final  examination. 

Where  a  mercaatSfe  bocse  in  eitensive  trade  keeps 
books  aocnrately,  and  is,  tiherefore,  aws«  ertff  ffu 
of  ks  t«al  condition,  whidi  shows  a  rapid^Jr  acreMUig 
state  of  inaokeni^,  and  aocnmalating  ^W>^  ««?/*; 
oniuto  aoconnia  strengthen  the  charge  of  reouw 
tradittfr  It  is  highly  criminal,  in  a  ww«>**^*  P?^ 
of  vieS  to  go  on  t«^«iddmwingaocom 
bills  when  a  trader  know^  that  he  is  in  a  state  ofa^ 
solreoey,  and  that  hia  dificoltiea  are  "cwwgw^ 
yeai;  and  it  inereaaes  tha  enormia  "^iTf  mZtar 
whe»  a  tiader  thos  Acttiiiataiieed.  pannks^ 
of  Mother  firm  to  aoeepi  biila  in  their  names,  mttoj 
the  knowledge  or  consent  of  his  partners,  aach  biHi 
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being  for  the  aooommodadoQ  of  the  insoWent  trader, 
evea  though  some  trinal  aooommodatloa  was  given 
to  the  aolvent  firm.  Rs  Aakm  Morriason^  10  Ir. 
Jar.  N.  S.  197,  Bankr. 

AHhoogh  booka  be  aoonratel^  kept,  and  that  there  la 
no  ehaige  against  a  bankrupt  for  not  having  fairly 
aoeonnted  and  vonehed  his  schedale,  yet  where  his 
coDdact  has  been  so  rocklesa  as  a  trader,  and  where 
he  had  carried  on  a  system  of  maafactanDgaccommo- 
datioQ  billa,  the  Conrt  will  adjonm  the  examination 
imedia.    lb. 

Tha  Couit  of  Baakniptcy  has  no  power  to  adjonm 
the  final  examination  of  a  bankrupt  sine  die^  where 
it  is  admiited  that  the  bankrupt  has  laid  a  fnll  and 
tnia  decUratton  of  all  his  estate  and  effects  before  the 
Court.  Re  Morruaan^  10  Jr.  Jnr.  N.S.,  410,  Oh. 
App. 

3.  Wramdidefd  prtfrrenee. 

When  a  trader  makes  an  absolute  bill  of  sale  of 
two  ahipe  in  payment  of  advances  made  him  by  the 
partj  to  whom  he  assigns,  and  who  raises  this  mo- 
nsj  oa  biUs  disoooated  in  a  bank;  and  it  appears  that 
it  was  at  the  instance  of  the  bank  manager  the  bill 
of  aala  waa  effeated,  sueh  transaction  will  not  be  held 
to  be  a  firattdolent  preference  (  and  although  the  ships 
stiU  remain  in  possession  of  ^e  assignee,  they  will 
not  oome  under  the  repated  ownership  clause.  As- 
sigaeea  will  not  ba  allowed  to  stand  as  specific  ore- 
diUvs  inatead  of  a  mortgagee  in  respect  of  sums  ad* 
vanoed  to  pay  off  the  mortgage.  Although  a  party 
maf  estabUsh  his  claim,  costs  will  not  be  given  where 
priFsta  timaaaetiens  demand  investigation.  Re  Pder 
Omrrm,  10  Ir.  Jnr.  N.  S.  59,  Bankr. 

4.  RiffhtU  under  bUle  cf  lading. 

Wbera  goods  have  been  shipped  to  be  conveyed  to 
a  eectaia  port,  for  a  freight  agreed  upon,  bHls  of  lad- 
ing baviBg  been  aiffned,  in  case  of^  the  subseqnent 
baokntpley  of  the  snippers,  his  assignees  canuot,  be- 
fore the  sidling  of  the  ship,  insist  upon  having  the 
goods  re-delivered  without  paying  the  freight  that 
wonld  become  due  at  the  port  of  destination,  and  in- 
deouu^ng  the  master  against  any  claim  in  respeet  of 
the  bills  of  lading.  And  the  possession  of  such  goods 
acquired  by  the  messenger  in  consequence  of  a  seaixsh- 
warrant  granted  by  the  Cfonrt,  in  no  way  changes  the 
onns  of  proof,  or  entitles  the  assignees,  where  the 
goods  have  bean  re-delivered  to  the  master  by  the 
Court,  to  cast  upon  him  the  duty  of  impeaching  the 
title  of  the  holders  of  the  bills  of  lading  at  the  port  of 
deetinatien.  Qware,  has  the  Court  of  Bankruptcy 
jariadictioii  to  isaae  a  seareh  warrant  with  respect  to 
goods  on  the  premises  of  a  third  party  in  England? 
In  rt  Webeter,  10  Ir.  Jar.  N.  S.  17,  Bankr. 

6.  Warrania  of  attametf. 

A  and  B,  traders,  on  the  first  of  March,  execnted 
to  C  their  bond  with  warrant  of  attorney  to  confess 
judgment  thereon.  The  warrant  was  not  filed  until 
the  30th  of  Mareh  following,  when  judgment  was 
marked  tliereoa,  and  on  same  day  duly  registered  in 
the  judgment  office.  TMre  was  no  affidavit  filed 
verifyiBg  the  date  of  the  execution  of  sneh  bond  and 
warrairt.  A  and  B  were  adjudicated  bankrupts  on 
lite  16tli  April  following.  G,  prior  to  sueh  bank- 
mptcy  levied  by  smaure  and  sale  a  considerable 
amoont  of  his  judgment  debt,  whidi  by  consent  of  the 


parties  was  lodged  in  the  Bankrupt  Court,  subject  to 
their  rights.  HeUL  that  the  warrant  of  attorney  waa 
a  warrant  to  confess  judgment  in  a  personal  action, 
within  the  meaning  of  the  334  th  section  of  the  Bank- 
ruptcy and  Insolvency  Act,  1857,  and  not  having 
been  filed  or  its  execution  verified  in  manner  provide^ 
by  that  Act,  the  judgment  entered  thereon  was  nul| 
and  void  as  against  the  assignees,  and  that  they  were 
entitled  to  money  levied  therennder.  Re  Shell  and 
Lyons,  10  Ir.  Jur.  N.  8.  80,  Bankr. 

6.  Veating  of  lease  in  assignees. 

The  268th  section  of  the  Irish  Bankruptcy  and  In- 
solvency Act  does  not  vest  the  lease  of  a  bankrupt  in 
the  assignees,  so  as  to  make  them  liable  to  its  cove- 
nants and  conditions  previous  to  election,  even  though 
In  possession,  and  the  Irish  Landlord  and  Tenant  Act, 
23  &  24  Vic.  c.  154,  ss.  14  <&  15,  does  not  apply. 
Section  871,  whilst  it  regulates  the  liability  of  the 
bankrupt,  also  recognises  the  obligation  of  the  as- 
signees, and  is  the  protecting  section  for  the  landlord. 
2n  re  EUis,  10  Ir.  Jur.  N.  S.  19,  Btnkr. 

7,  Effect  cfpretecUng  order  under  s,  343  of  20 
and  21  Vtcl.  c  60,  upon  subsequent  judgment  mort- 


On  the  19th  of  April,  1864,  the  Court  of  Bank- 
ruptcy and  Insolvency  made  an  order,  under  the  343rd 
section  of  the  20th  *&  21st  Vict  c.  60,  protectmg 
R.  K.  (who  was  a  trader  unable  to  fulfil  his  engage- 
ments with  his  creditors)  his  person  and  property 
from  all  process.  Before  the  making  said  order,  one 
of  the  creditors,  J.  K.,  caused  a  writ  of  summons  and 
plaint  to  be  issued  against  said  R  K.,  and  on  the  21st 
of  April  following,  while  said  order  was  in  full  force 
and  effect,  said  J.  K.  obtained  judgment  by  default 
against  R.  E.,  whose  estate  and  effects  were  ii)  the 
possession  of  the  official  assignee  since  the  said  19th 
April  On  the  14th  June  following.  Judge  Lynch 
confirmed  a  pix>posal  made  to  and  accepted  by  three- 
fifths  of  the  creditors,  whereby  it  was  agreed  to  take 
10s.  in  the  £,  secured  by  the  joint  promissory  notes 
of  J.  K.  and  another.  On  April  23rd,  J.  K»  caused 
said  judgment  to  be  registered  as  a  mortgage  against 
certain  leasehold  premises  of  R.  K.  On  the  1 1th  of 
October,  afber  the  confirmation  of  said  proposal,  sud 
J.  K.  presented  a  petition  on  foot  of  amd  judgment 
mortgage  in  the  Landed  Estates  Conrt,  aad  thereupon 
Judge  Longfield,  on  the  i6th  of  January,  1865,  made 
an  absolute  order  for  the  sale  of  said  leasehold  pre- 
mises. Held,  that  as  at  the  time  of  the  registration  of 
the  said  judgment  as  a  mortgage,  the  estate  was  in 
the  possession  of  the  official  assignees,  and  under  the 
protection  of  the  Court  of  Bankruptcy,  the  order  for 
the  sale  of  the  said  estate  should  be  set  aside.  In  re 
Kennedy's  estate,  10  Ir.  Jur.  K.  3.  213,  Ch.  App. 

6.  Effect  of  arrangement  proeeedinga  on  iiens. 

Where  a  trader  petitions  the  Court  under  the  ar- 
rangement clauses,  and  the  usual  protection  is  granted, 
and  order  made  for  the  assignee  to  receive  and  poa- 
sess  the  trader's  estate,  snch  trader  cannot,  even  hj 
fipecial  agreement  with  his  attorney,  lodge  with  him 
or  transfer  to  him  any  portion  of  his  assets  as  security 
for  his  costs  so  as  to  create  a  lien  in  favoof  of  such 
attorney.     Re  North,  10  Ir.  Jur.  N.S.,  297,  Bankr. 

Where  an  attorney  voluntarily  hands  over  to  the 
official  assignee  in  an  arrangement  matter  certdji 
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Bcrip  or  railway  shares  deposited  with  him  bj  the 
trader  who  is  his  client,  he  will  have  no  eqaitable 
chum  on  foot  of  these  shares  for  costs  due  to  him  by 
bis  client.  An  attempt  to  establish  a  special  title  or 
lien  on  the  assets  of  a  trader  which  the  attorney  has 
got  possession  of  by  special  contract  as  secnrity  for 
his  costs,  snch  assets  being  bonnd  by  an  order  of  the 
Ooart  procured  by  that  attorney,  most  fail,  as  it 
would  be  against  the  rights  and  equities  of  the  sere- 
xal  creditors  bound  by  the  vesting  order.    lb. 

Whaie  proceedings  are  taken  (although  bona  fid*) 
Tfltfaout  the  authority  of  the  Court  or  sanction  of  the 
assignees,  the  attorney  is  not  entitled  to  any  lien  for 
costs,  but  where  the  assignees  concede  the  right  of 
proving  for  these  costs  the  Court  will  sanction  it.  Ih, 

WhQre  there  are  transactions  between  an  arranging 
trader  aod  a  third  party,  and  a  mistake  as  to  the 
uraoant  is  made  against  that  third  party,  who  gives 
up  certain  railway  shares  in  ignorance  of  that  mistake 
no  lien  will  follow  the  property  thus  given  up.    Ih. 

9.  Vessadow  UHgcUhn. 

Wb^re  a  plaintiff  brings  an  action  for  an  alleged 
libel  with  a  view  to  vindicate  her  character  against  an 
Imputation  of  perjury,  and  whert,  before  bringing  the 
actiox^  she  submits  a  case  to  counsel,  who  says  that 
*Hhe  article  in  question  unmistakeably  imputes  the 
commissioii  of  perjury,  and  that  such  imputation  is  a 
gross  libel,"  still  if,  in  the  opinion  of  the  judge  of  the 
Insolveucy  Court,  the  action  was  not  brought  bona 
fide  with  the  legitimate  object  of  protecting  her  cha- 
racter, but  that  the  opportunity  was  snatched  at  for 
other  ax)d  not  legitimate  ends,  the  Court  will  give  a 
short  remand  in  order  to  mark  its  sense  of  the  impro- 
priety of  snch  action  where  the  plaintiff  is  wholly  un- 
able to  pay  costs.  R4  Traven^  10  Jr.  Jur.  N.S.» 
360.     Bankr. 

10  Baiikrupiey  of  Railway  Company. 
(Set  Railwat  Cohpant.) 

11.  Eights  ofasmynees  to  equUahUmOftgage. 

G.  purchased  from  T.  a  lease,  and  obtained  a  con- 
TeyanQ0.  The  lease  and  assignment  to  T.,  which 
were  the  only  title  deeds,  were  in  the  hands  of  E. 
K.  was  sub-agent  of  the  petitioners  (the  Bank  of  Ire- 
land), and  supposed  the  deposit  of  deeds  was  to  se- 
cure a  balance  due  to  the  bank  by  T.  K.  also  had  a 
priva)^  dealing-  of  bis  oirn  with  T.,  and  lent  him  £300 
On  a  not^  in  which  V « joined  as  security.  T.,  having 
thus  contracted  with  the  bank  to  give  them  security  by 
depositing  the  deeds,  and  availing  himself  of  K.'s  pecn- 
lisr  position,  also  agreed  with  V.  to  counter-secure  him 
by  depositing  the  deeds  with  K  The  Court  hM 
that  the  deedi  were  in  K's  hands,  as  agent  of  the  pe- 
titioners, and  to  secure  a  debt  due  from  T.  to  them, 
«nd  that  G.9  knowing  where  the  title  deeds  were,  and 
i^ot  having  enquired  of  K.  for  what  purpose  they  were 
In  .his  bfvudst  wss  bound  by  notice  of  the  petitioner's 
cqmtai>le  mortgagfo.    Ton$r^B  tstaU^  10  In  Jur,  N.S., 

378.  l;e.  0. 

T.  f^ftqrwa^  became  bankmpt.  The  petitioners 
filed  n  petition  for  sale  of  the  lease  treating  T.'s  as- 
signees ip  BaokfuptQiy  as  the  owncra,  not,  however, 
unpfMcl^iugsthei  sale  tc  GUIIan^  but  relying  on  their 
equitable  title  and  Glllau's  notice  of  it.     Petitioners 

troTod  their  debt  ia  the  Bankruptcy  Court  as  upon 
ills  0^  e;|;change»  and  not  dainUng  any  equitable  or 


other  mortgage,  or  any  other  security.  The  bank- ; 
ruptcy  terminated  in  an  arrangement  under  the  1 49th 
section  of  the  Bankruptcy  Act,  under  which  the  cre- 
ditors were  to  receive  10s.  in  the  pound  from  the 
owner^s  future  profits  in  a  specified  manner.  EeH 
that  the  proof  and  the  subsequent  arrangement 
taken  together,  were  conclusive  agamst  the  pe- 
titioners setting  up  the  mortgage,  or  any  secoritj  of 
a  specific  nature.     lb. 

P.  T.  being  indebted  to  the  Bank  of  IreUnd  in  a 
sum  of  Je450,  did  in  December,  1862,  by  way  of 
equitable  mortgage,  lodge  with  said  bank  certun  title 
deeds  of  his  to  certain  premises  in  the  city  of  A. 
Afterwards,  on  the  14th  of  April,  1863,  said  P.  T. 
conveyed  to  G.  sud  premises  (G.  having  knowledge 
of  sud  outstanding  equitable  mortgage  to  said  banlL) 
On  the  12th  of  May,  1865,  P.  T.  was  declared  a  bank- 
rupt, and  the  bank  when  offering  proof  of  said  debt, 
inadvertently  alleged  that  sud  £450  was  secored  (0 
them  by  the  bills  of  exchange  of  P.  T.,  and  tbej 
omitted  all  mention  of  said  equitable  mortgages  Fi- 
nally, on  27th  June,  1864,  the  bankruptcy  terminated  I 
in  an  arragement  whereby  10s.  in  the  pound  was  le-  I 
cured  to  the  creditors  under  the  149th  section  of  tha  I 
Bankruptcy  Act  by  svd  P.  T.  On  the  21st  of  Feb-  1 
ruary.  1865,  a  petition  having  been  filed  for  the  sale 
of  the  estate  of  P.  T.  by  said  bank  as  equitable  mort- 
gagees. Judge  Hargreave  while  he  held  that  the  bank 
were  equitable  mortgagees,  nevertheless  allowed  the 
case  to  stand  over  until  a  motion  then  pending  before 
the  Court  of  Bankruptcy  for  liberty  to  the  said  bank 
to  amend  their  proo&  was  disposed  o(  which  motion 
on  coming  to  be  heard  was,  at  that  Ute  stage  of  the 
proceedings,  refused  by  said  last  mentioned  Conrti 
Thereupon  on  this  case  being  re-entered  for  argoment 
in  the  Landed  Estates  Court,  Judge  Hargreare  by 
his  order  dated  25th  May,  1865,  dismissed  said  pe^ 
tion.  SM,  affirming  the  order  of  Judge  HargreaTe, 
that  the  petition  was  rightly  dismissed.  Tonnes  esiaUf 
10  Ir.  Jur.  N.S.,  403,  Ch.  App. 

■♦ 
BILLS  OF  EXCHANGE  AND  PROMISSOBY 
NOTES. 

1.  DefenceB  to  actiom  on. 

2.  Summary  procedure  on. 


I.  Defences  to  actions  on 

To  an  action  by  indorsee  against  acceptor  of  a  bill 
of  exchange  for  £97  4s.  9d.,  payable  three  months 
after  date,  the  defendant  pleaded  that  said  bill  was 
passed  to  secure,  amongst  other  things,  a  sum  of  £39 
8s.  Sd.  due  by  T.  C.  before  he  was  discharged  as  an 
insolvent,  to  plaintiff,  which  debt  afterwards  dalj  ap- 
peared on  the  insolvent's  schedule,  together  with  in- 
terest up  to  passing  said  bill  to  plaintiff;  that  T.  C. 
was  afterwards  duly  discharged  from  said  som  bj 
virtue  of  the  proceedings  in  the  said  insolrency,  of 
which  the  plamtiff,  at  the  time  of  drawing,  &c.  said 
bUl,  had  notice;  and  also  to  secure  £30  advanced  by 
plaintiff  to  defendant,  at  the  time  of  the  acceptance 
and  indorsing  of  sud  bill;  that  save  said  £30  there 
was  no  consideration  for  the  acceptance^  &e.  of  sals 
bill;  that  since  said  bill  became  due,  defendant  had 
paid  £5  parcel  thereof  to  plaindff  Averment  of  paj- 
ment  into  Conrt  of  £30.     Held^  on  demurrer,  that 


Certtorari.li 


LAW  AND  EQUITY  INDEX. 


[^Company, 


425 


the  suspension  of  the  plaintiff's  remedy  to  proceed 
agaiast  the  after-acqaired  property  of  his  debtor,  in 
the  lBSol7ent  Coart,  was  a  snfficient  consideration  for 
the  iadorsement  of  the  bill  to  make  him  a  holder  for 
Tslae;  and  that  his  right  to  recover  against  the  ac- 
ceptor was  not  affected  bj  the  230th  section  of  the 
Irish  Bankrupt  and  Insolvent  Act,  18579  notwith- 
standing that  the  bill  had  been  in  part  passed  to  se- 
cure the  schedole  debt  of  the  drawer,  Bemal  v. 
Croker,  15  Ir.  0.  L.  R.  194,  0.  P.;  s.c.  9  Ir.  Jnr. 
II.S.31. 

Held  (per  Monahan,  G.  J.)  that  this  resnlt  equally 
Mowed,  whether  the  bill  in  question  ^  as  to  be  re- 
garded as  having  been  accepted  for  the  accommoda- 
tion of  the  drawer  or  not.     lb, 

Hdd  (per  Christian,  J.)  that  the  defence  sufficiently 
flhewed  that  the  indorsing  of  the  bill  was  part  of  the 
original  transaction,  and  that  the  bill  had  not  been 
aooepted  for  the  accommodation  of  the  drawer,     lb. 

On  an  application  to  be  allowed  to  plead  to  an 
action  on  a  bill  of  exchange  grounded  on  affidavit. 
Held,  that  a  covenant  between  indorser  and  indorsee, 
that  latter  should  not  sue  till  prior  parties  to  a  bill 
have  been  exhausted,  is  ground  for  granting  motion. 
McGrath  v.  Semple,  10  Ir.  Jur.  N.S.,  398,  Exch. 

2.  Summary  procedure  an. 

It  is  not  competent  to  a  defendant  against  whom 
an  action  has  been  brought  under  the  Summary  Bills 
of  Exchange  Act,  to  file  a  demurrer,  any  more  than 
to  plead  i  defence  of  fact  without  the  leave  of  the 
Oottrt.  MagrcUh  v.  0' Gorman,  10  Ir.  Jur.  N.  S. 
115,  C.  P. 

— ♦ — 


Coete. 


CERTIORARL 


Conviction  quashed,  as  being  made  out  of  Petty 
Sessions.  On  making  up  the  order  in  the  office,  it 
was  foand  that  costs  would  go  against  the  defendants. 
On  a  subsequent  application  by  the  defendants,  this 
Coart  gave  the  prosecutor  the  option  of  losing  his 
costs  in  this  proceeding,  or  accepting  them  on  the 
terms  of  not  bringing  an  action  for  the  illegal  convic- 
^n.  The  Queen,  at  prosecution  oj  Donohoe,  v.  The 
JusUcee  oJ  Longford,  15  Ir.  C.  L.  R.  App.  vii.  Q.B. 
♦ 
CHARGE  (CREATION  OF). 

S.  being  indebted  to  E.  in  the  sum  of  £15,000, 
ud  having  covenanted  to  secure  It  on  land,  agreed  to 
porchase  lands  from  E.,  and,  for  part  of  the  consi- 
deration, to  give  a  mortgage  of  those  lands,  ''  subject 
however  to  a  prior  mortgage  for  £15,000."  Held, 
that  these  words  did  not  charge  the  £15,000  debt 
npon  the  purchased  lands.  Eyre  v.  Sadkir,  15  Ir. 
Ch.Rep.  10,  Ch.  App. 

— ♦ — 
CHARITY. 

1.  Jurisdiction  oJ  Court  of  Ch^kncery  in  cases  of 
dariUes. 

2.  VaUdUy  and  construdion  oJ  bequests  to  chari- 
kkkfues. 

1.  JurisdicUon  of  Court  oJ  Chancery  in  cases  of 
danties. 

The  Court  of  Chancery  has  not  jurisdiction  to  re- 
Ittse  the  Commissioners  of  Charitable  Donations  and 


Bequests  from  trusts  imposed  upon  them  by  Act  of 
Parliament,  and  to  appoint  new  trustees  in  their  stead. 
The  Commissioners  of  Charitable  Donations  and  Be- 
quests V.  The  Attorney 'General;  In  re  Fanning*  s 
Charity,  15  Ir.  Ch.  Rep.  384;  s.  o.  9  Ir.  Jur.  N.  S. 
146,  Ch. 

2.  Validity  and  construction  of  bequests  to  chari- 
table uses. 

Testator,  who  died  18th  July,  1864,  by  his  will 
made  within  three  months  previous  to  hb  death,  having 
acknowledged  that  he  held  in  trust  a  sum  of  £7,650  for 
the  convent  of  Qlasnevin,  charged  his  Gort  estate 
therewith,  which  estate  he  directed  to  be  sold,  and 
the  money  to  be  raised  out  of  the  produce  thereof,  as 
also  out  of  certain  other  funds.  Held,  that  inasmuch 
as  the  testator  was  a  debtor  to  said  convent,  such  a 
bequest  was  not  within  the  meaning  of  the  7  &  8 
Vict.,  c.  97,  8.  16.  Sherlock  y.  Blake,  10  Ir.  Jur., 
N.S.,  351,Ch. 

Testator  by  his  said  will  directed  his  Rbckfield  pro« 
perty  to  be  sold,  and  gave  out  of  the  produce  of  his 
Fountain  Hill  and  Rockfield  properties  a  sum  of 
£2,000  for  certain  charitable  purposes.  He  also 
directed  his  Fountain  Hill  property  to  be  subject  to  a 
perpetual  annuity  ef  £100,  which,  with  two  acres  of 
land,  he  bequeathed  for  other  charitable  putfoses, 
viz.,  for  the  support  of  certain  Roman  Catholic 
Schools.  He  also  gave  £1,000,  part  of  the  produce 
of  his  estates,  to  a  Roman  Catholic  school  at  Dalkey. 
Held,  that  these  bequests  were  bad  within  the  mean- 
ing of  the  I6th  section  of  said  Act,  the  #ill  being 
made  wi<  hin  three  months  previous  to  testator's  decease. 
lb. 

■     ♦ 
COMPANY. 

1.  Liability  of  company  incorporated  by  registrch- 
tion, 

2.  Remuneration  of  directors. 

1.  Liability  of  company  incorporated  by  regis- 
tration, 

A  company  incorporated  by  registration  Is  not 
bound  by  a  deed  of  agreement  entered  into  by  ltd  di- 
rectors, as  the  trustees  for  or  on  behalf  of  the  com- 
pany, which  is  not  under  the  seal  of  the  company. 
M'ArcUe  v.  The  Irish  Iodine  Company,  15  Ir.  C.  L 
R.  146. 

2.  Eemuneration  of  directors.  '^ 
By  the  articles  of  association  of  a  joint- stock  banl, 

it  was  provided  that  the  directors  shoodd  be  entitletl 
to  set  apart  and  receive  for  their  remuneratnon  in  each 
and  every  year,  commencing  fk'om  theidcorporatlon'of 
the  company,  a  sum  not  exceeding  £4,000,  and  to 
divide  the  same  among  them  as  fi>llowa-^nfa:tnet/« 
three-fourths  to  be  paid  to  and  diirided  aiiionge|t'ttt^ 
directors  forming  the  board  in  London,  as  they  i^hali 
from  time  to  time  determine,  and  the  remaming  one* 
fourth  thereont  shall  be  allowed  «nd  £vld6d  amoAgst 
the  directors  formmg  the  said  board  In  DtlbRa,  ai 
they  may  from  time  to  thne  determine. '  The  defen- 
dant was  appointed  a  Dublin  director,  and  acted  as 
such  for  two  years,  and  at  the  time  of  hh  appoint- 
ment  a  deed  of  covenant  was  entered  into  betweea 
him  and  the  company,  by  which  he  covenanted  *^  to 
act  and  fill  the  position  of  one  of  the  local  board  ot 
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Erectors  in  Dablin,  at  the  scale  ot  remaneratioo  pro- 
▼ided  bj  the  terms  aod  articles  of  agreemeat  of  the 
said  company,'*  There  was  one  other  director  of  the 
Dablin  board.  The  board  of  directors  nerer  set  apart 
any  sum  for  the  remnneration  of  directors.  An  ac- 
tion having  been  bronght  against  defendant,  for  a 
debt  alleged  to  be  dne  by  him  to  the  company,  he  set 
off  his  claim  for  remnneration  of  his  services  as  a  di- 
rector. Held,  that  there  having  been  no  setting 
apart  of  a  fund  for  this  parpose,  said  claim  did  not 
arise.  The  English  and  Irish  Banking  Company 
(LimUed)  v.  Gray,  15  Ir.  0.  L.  R.  538,  0.  P. 


CONDITION. 
The  plaintiff  being  possessed  of  a  term  of  years  in 
certain  premises,  demised  to  the  defendant,  by  lease 
containing  a  condition  of  re-entry  in  case  certain  sums 
of  money  thereby  covenanted  to  be  expended  in  the 
erection  of  baildings  in  the  manner  therein  provided, 
were  not  so  expended.     Some  months  subseqnent  to 
the  execution  of  the  lease,  the  plaintiff,  on  being  in- 
formed that  defendant  was  desirous  of  subletting  cer- 
tain portions  of  the  said  demised  premises  for  building 
ground,  but  had  a  difficulty  in  making  sufficient  mar- 
ketable title  on  account  of  the  existence  of  said  condi- 
tion, agreed  to  provide  against  that  difficulty,  and 
thereupon,  by  a  writing  under  his  hand  and  seal,  and 
indorsed  npon  the  back  of  the  lease,  covenanted  with 
respect  to  any  person  who  should  become  tenant  for  any 
portion  of  the  demised  in  manner  therein  provided, 
that,  in  case  the  estate  of  the  lessee  should  incur  a 
forfeiture,  such  forfeiture  "  shall  not  in  any  manner 
whatever  affect  the  interest  or  interests,  or  property 
of  such  person,  &o.  so  as  in  any  manner  to  deprive 
such  person  or  persons,  or  any  of  them,  of  the  full 
benefit  and  advantage  of  their  respective  buildings 
and  holdings  npon  the  said  premises.      And  it  is 
hereby  further  covenanted  and  agree<l  that,  in  case  of 
any  sach  penalty  or  forfeiture  as  aforesaid,  being  in- 
curred, and  that  any  proceedings  be  taken  and  ren- 
dered effectual  on  account  thereof  by  said  W.  G.  Col- 
yille,  his  executors,  &c.,  then  in  such  case  he,  the  said 
W.  C.  Colville,  instead  of  said  James  H.  Hall,  his  ex- 
ecutors, &c  shall  be  entitled  to  recover  and  receive 
the  rents  to  be  payable  by  such  person  or  persons  so 
becomiug  tenant  or  tenants  to  said  premises  in  man- 
ner aforesaid,  and  that  such  person  or  persons  so  be- 
coming tenant  or  tenants  to  such  premises  aa  afore- 
said, shall  not  be  rendered  or  become  in  any  manner 
liable  to  pay  any  greater  sum  or  sums  than  the  yearly 
ground  rent  or  rents,  to  be  reserved  and  made  paya- 
ble respectively  to  said  James  H.  Hall,  his  executors, 
&c.  anything  to  the  contrary  of  these  presents  or  any 
portion  thereof  notwithstanding."     The  lessee  having 
failed  to  perform  the  said  building  covenant,  the  plain- 
tiff brought  an  action  of  ejectment  on  the  title  for 
condition  broken.     Hdd,  per  Deasy,  B.,  Hughes,  B., 
And  Fitsgerald,  J.  (affirming  Doe  v.  Bateman  (2  B.  & 
Aid.  p.  168),  that  a  leasee  for  years,  who  had  had 
Ills  whole  interest,  subject  to  a  right  of  re-entry  on 
breach  of  condition,  might  enter  for  condition  brc^ea, 
noiwitl^standing  that  he  has  no  reversion  in  him. 
ColviUe  V.  BoU,  10  Ir.  Jar.  N.  S.  169,  fixch.  Cb. 

i(Per  Hayes,  J.)  that  the  receipt  of  rent  sabseqaaot 
to  a  breach  by  a  receiver  appointed  by  the  Court  of 


Chancery  at  the  snit  of  the  plaintiff,  did  not  neces- 
sarily amonnt  to  a  receipt  of  rent  by  the  plaintiff  him- 
self, and  did  not  operate  as  a  waiver  of  the  forfeltare. 
lb. 

(Per  Cnriam)  that  the  objection  now  raised,  that 
no  re-entry  by  the  plaintiff  had  been  proved  at  the 
trial,  not  having  been  there  made,  could  not  be  reli^ 
on  in  the  Court  above.    Ih. 

That  the  endorsement  npon  the  lease  amounted  to 
a  release  of  the  condition  of  re-entry,  first  (per  Fitz- 
gerald, B.,  0*Brien,  J.,  and  Pigot,  O.B.  \^4issenlitn' 
Hbua  Deasy,  B.,  Hughes,  B.,  Fitzgerald,  J.,  and 
Hayes,  J.)  on  the  ground  that  the  condition  not  being 
apportionable,  and  the  words  being  sufficiently  large 
and  clearly  intended  to  amount  to  a  release  of  part, 
the  apparent  intention  of  the  parties  that  the  releaie 
should  be  limited  in  its  operation  shonld  not  be  al- 
lowed to  control  a  well  settled  rule  of  Uw  to  the  con- 
trary. Secondly  (per  Lefroy,  C.  J.)— That  another 
construction  would  lead  to  multiplicity  of  suiu  aad 
circuity  of  action.    Ih. 

(Per  Deaay,  B.,  Hughes,  B^  Fitzgerald,  J.,  and 
Hayes,  J,:  dissentientibus  Fitzgerald,  B.,  O'Brien, 
J.,  Pi^ot,  C.B.,  Lefroy,  C.J.) — ^That  the  endorsement 
amounted  merely  to  a  covenant  not  to  sue,  on  the 
ground  that  it  simply  purported  to  be  such,  and  that 
such  constmction  would  best  carry  out  the  object  of 
the  parties.     lb. 

QuoBre — 1,  Where  a  termor  purports,  in  the  pre- 
mises of  a  deed  to  convey  his  whole  interest,  by  words 
which,  taken  alone,  would  clearly  operate  as  an  as- 
signment, but  in  the  habendum  reserves  to  hunself  a 
reversion  of  twenty-one  days,  shall  the  latter  words 
so  restrict  the  operation  of  the  former  as  to  rednoe 
the  instrument  to  a  sub-lease?  2.  Has  it  become 
necessary  since  the  passing  of  the  Common  Law  Pro- 
cedure Act,  1853,  to  prove  actual  re-entry  in  eject- 
ment on  the  forfeiture.    lb. 


CONSIGNOR  AND  CONSIGNEE. 

The  consignor,  in  a  bill  of  lading,  loses  his  right 
of  stoppage  in  transitu,  upon  the  insolvency  of  the 
consignee,  when,  prior  to  the  insolvency,  the  bill  of 
lading  has  been  transferred,  by  indorsement,  to  a 
purchaser  for  value,  bona  Jde,  and  without  notice  of 
the  consignee's  insolvency.     18  &   19  Vict  c.  HI. 
Kemp  V.  Canavan,  15  Ir.  0.  L.  R.  216,  Exch. 
— ♦ — 
CONTRACT. 
Plaintiff,  wishing  to  sell  his  cattle  at  Huntingdoii 
Market,  entered  into  a  contract  at  Kells  with  defen- 
dants that  they  should  carry  the  cattle  by  their  tram 
to  Dnblin,  and  thence  to  Holyhead  (to  catch  the  train 
for  Huntingdon)  by  one  of  their  steamers,  ''^^^^^ 
advertised  to  sail  at  a  certain  hour  (which  woald  ha^ 
brought  the  cattle  to  Huntingdon  in  time),  defendants 
did  not  send  the  cattle  by  that  steamer,  but  by  aiiotber, 
which  sailed  subsequently,  and  thus  the  catUe  wers 
late  for  the  market,  and  had  to  be  sold  at  alow,    a^ 
the  trial  the  jury  found  for  the  plaintiff  with  subsUn- 
tial  damages.     Hdd,  on  motion  to  change  the  verdict 
into  one  for  defendants,  or  else  into  one  ofj^omim 
damages  pursuant  to  leave  reserved  at  the  trial,  ta» 
the  conditional  order  obuined  for  that  purpose  most 
be  discharged,  and  that  the  question  aa  to  the  coatraa 
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tod  the  amoant  of  damages  was  rightly  left  to  the 
jQiy,  although  plaintifT  was  aware  of  a  sailing  bill  of 
defendants,  whereby  they  alleged  that  they  would  not 
be  responsible  if,  owing  to  want  of  room,  cattle  did 
sot  go  on  by  the  first  boat,  and  had  to  wait  for  another. 
Matthews  y.  The  Dublin  and  Drogheda  RaUway  Co* 
10  Ir.  Jar.  N.a,  396,  Exoh. 
♦ 
CORPORATION. 

The  entry  of  a  resolution  in  the  minute-book  of  a 
corporation,  accepting  a  proposal  for  a  lease  of  part 
of  the  corporate  property,  was  partially  erased.  Hdd^ 
in  kbe  absence  of  evidence  to  the  contrary,  that  the 
ensare  must  be  preanmed  to  have  been  made  before 
the  book  was  signed  by  the  chairman  of  the  meeting 
At  which  the  resolution  was  passed.  Steevens^s  Hoa- 
jMr.  Zhfoi^  15  Ir.  Ch.  Rep.  405,  R. ;  B.C.  8  Ir.  Jur. 
N.8.  411. 

If  there  has  been  part  performance  of  a  contract 
for  a  lease  by  a  corporation,  the  Court  will  decree  a 
specific  peribrmance  of  it,  though  the  contract  was 
fiot  nnder  the  seal  of  the  corporation.    lb. 

A  corporation  were  empowered  by  statute  to  make 
based  of  the  corporate  property  under  their  common 
seal,  for  a  certain  term  in  possession,  and  at  the 
highest  rent;  and  the  statute  provided  that  all  leases 
made  iu  any  other  manner  should  be  null  and  void. 
Held,  that  they  were  not  precluded  by  the  statute 
ibm  entering  into  an  agreement  for  a  lease,  provided 
it  was  carri^  Into  effect  without  delay,  by  the  exe- 
cotion  of  leases  in  compliance  with  the  statnte.  Ih. 
— ♦ — 
COSTS. 

I.  SQUTIT. 

1.  €kat3  ofeounsd  on  motion. 
1  Priority  of  unptud  costs. 
8.  Outofwhatjimdpat/aible. 

1.  Cstts  o/ec^nsd  on  moium. 

On  taxation  of  costs,  only  two  counsel  shall  be  al- 
bwed  on  a  motion  except  nnder  very  special  circnm- 
ttttcses.  Re  Orady,  a  lunaUc,  10  Ir.  Jur.  N.S.,  49, 
Oh. 

2.  Priority  of  unpaid  costs. 

Unpaid  costs  have  the  same  priorities  as  the  demand, 
in  estaWishmg  which  the  costs  were  incurred.  In  re 
BmJuworih^s  estate,  10  Ir.  Jur.  N.S.,  255,  Ch.  App. 

3.  Out  of  what  fund  payable.— See  Will  (Oon- 
TOwJcnos.) 

n.  LAW. 

L  PrindpUa  <rf  taxation. 

2.  Costs  cf  motion  to  amend  where  preliminary 
^fotice  served. 

3.  Cotts  of  motion  to  s^  aside  judgment. 

1  Action  fbr  contract  or  for  wrong  disconnected 
«M  contract. 

5.  Residence  ofpartiesin  same  oitfH  bill  Jurisdiction. 

6.  Costs  of  Regiary  Appeal. 

7.  Costs  oftftter^Uader  order. 

8.  Cotts  of  Appeal  from  PeUy  Sessions. 

9.  Costs  of  Certiorari. 

i.  Principles  of  taxation. 

On  motion  that  it  be  referred  back  to  the  Taxing 
TOterto  re-consider  his  taxation  of'certatn  bills  of 
<M>  it  «t»p6MdMlhat  aftdf  the  tridi  of  aii  acfion  oon. 


s'sting  of  eight  different  counts  had  been  held  at  Nisi 
Prins,  and  had  after  lasting  for  eleven  days,  resulted 
in  a  disagreement  of  the  jury,  it  had  been  referred  to 
arbitrators  to  adjudicate  upon  the  several  differences 
existing  between  the  parties;  that  the  arbitrators  had 
made  an  award,  the  terms  of  which  were  construed  by 
the  Court  to  amount  to  a  decision  that  the  costs  of 
the  respective  parties  should  be  taxed  as  if  the  defen- 
dant had  succeeded  upon  the  trial  upon  five  of  the 
counts  specifically  mentioned,  and  as  if  the  plaintiff 
had  succeeded  upon  all  the  other  counts,  and  had  ob- 
tained a  general  verdict,  and  that  the  difference  be- 
tween the  amounts  should  be  paid  to  the  party  en- 
titled thereto.  The  Taxing  Master  had,  upon  the  one 
hand,  disallowed  the  plaintiff  the  costs  of  those  poiv 
tions  of  the  briefs  and  pleadings,  which  were  exclu- 
sively applicable  to  the  issues  upon  which  he  had 
failed,  and  also  such  portion  of  the  fees  and  refreshers 
to  his  counsel  at  the  trial,  as  he  considered  would  not. 
have  been  incurred  if  the  counts  upon  which  the  plain- 
tiff failed  had  never  been  introduced  into  the  writ  of 
snmmons  and  plaint;  and  upon  the  other  hand  had 
allowed  the  defendidit  the  costs  of  the  entire  of  those 
portions  of  his  briefs  and  pleadings  as  were  exclusively 
applicable  to  the  issues  upon  which  he  sncceeded,  as 
weU  as  all  that  portion  of  the  fees  and  refreshers  to 
his  counsel,  which  he  considered  would  not  have  been 
incurred,  had  the  issues  which  were  found  in  his  fkvoor 
never  been  introduced  into  the  writ  of  summons  and 
plaint.  Hdd  l-*-that  where  on  a  trial  by  jury,  cer- 
tain issues  are  found  for  the  plaintiff,  and  certain 
issues  for  the  defendant,  and  a  general  verdict  is  given 
for  the  plaintiff  the  general  rule  since  the  passmg  of 
16  k  17  Vict  8.  lia,  c  60,  as  weU  as  befi>re  that 
statute,  has  been,  that  the  plaintiff  should  be  dedared 
entitled  to  all  the  costs  which  were  not  ascorttned  to 
be  exdusively  applicable  to  the  issnes  npon  which  he 
had  failed,  while  the  defendant  is  only  entitlied  to  the 
costs  ascertained  to  be  exciusiveljr  applicable  to  the 
issues  upon  which  he  had  succeeded;  but  in  no  such  case 
can  the  defendant  be  entitled  to  an  apportionment  of 
any  costs,  unless  the  taxing  officer  has  within  his 
reach  reasonable  and  satisfactoiy  means  of  ascertaining 
the  costs  exdusiv^y  applicable  to  the  portion  of  the 
case  npon  which  he  has  succeeded.  Morgan  v.  Gray^ 
10  Ir.  Jur.  N.S.,  336,  Exch. 

2.  That  in  such  a  case  the  taxing  officer  has  a 
reasonable  and  satisfactory  means  of  ascertaining  the 
portioix  of  the  costs  of  the  briefs,  the  pleadings,  and 
the  fees  to  counsel  on  the  trial,  as  well  on  the  side  of 
the  plaintiff  as  of  the  defendant,  which  are  exclusively 
applicable  to  the  issues  upon  the  parties  respectively 
succeeded;  but  that  he  has  no  such  means  of  appor- 
tioning tho  amount  of  the  refreshers,  payable  either  to 
plaintiff^s  or  defendant's  counsel  at  the  trial,  which 
are  exclusively  applicable  to  the  issues  upon  which 
each  party  succeeded,  and  there  can  therefore  be  no 
apportionment  thereof.    lb. 

The  amount  of  the  pMwtijps  fees  to  counsel  on  the 
trial  that  should  be  disallowed  when  some  of  the  issues 
are  found  against  him,  is  found  by  subtracting  the  fees 
that  would  have  been  payable  thereon,  if  the  writ  of 
summons  and  plaint  had  not  contiuned  the  counts  oa 
which  he  failed,  from  the  actual  fees  payable  thereon* 
lb. 

T&B  amount  of  the'  defendants  fbea  to  counsel^  oa 


Ji^  .  ._  OMi^y 
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^he  trial  that  shoafd  be'  alWved  16  htm  whea  he  has 
jBucte^ded  on  Bome  of  the  coonts  and  ikiled  on  others 
and  had  the  general  rerdlct  against  him,  is  to  be  as- 
certained bj  dedacting  the  fees  that  woald  have  been 
payable  thereon,  had  the  sammons  and  plaint  originally 
contained  only  those  coants  on  which  the  defendant 
had  failed,  from  the  snm  that  would  haye  been  p^- 
able,  supposing  him  to  have  succeeded  on  all  the 
counts  which  the  summons  and  plidnt  actually  did 
contain.    lb.  . 

2.  Costa  of  motion  to  amend  where  preliminary 
notice  served. 

In  aa  action  brought  for  injury  to  the  wall  of  a 
dwelling-house,  and  for  the  erection  of  a  nuisance,  the 
plamtlflTs  counsel,  aflter  notice  of  trial  had  been  served, 
deemed  It  necessary  to  have  the  summons  and  plaint 
amended,  by  addipg  to  it  several  counts;  and  a  notice 
was  served  on  the  defendant's  attorney,  requesting 
bin)  to  sign  a  consent  to  hav^  such  counts  added,  and 
'nndertaldi^  to  pay  the  costs  incurred  by  such  amend- 
ments, and  requesting  him,  if  he  required  any  other 
terms,  to  state  tbem,  in  order  to  avoid  the  necessity 
of  an  application  to  the  Court.  The  defendant's  at- 
torney replied  ^at  he  cobld  not  advise  his  client  to 
sign  the  consent.  Upon  motion  by  the  plaintiff  to 
amend  the  summons  and  plaint,  the  Court  made  the 
order,  and  refused  to  give  the  defendant  the  costs  of 
appearing  on  the  motion. — (Christian,  J.  disseviiente). 
Smith  V.  Ddacherois,  10  Ir.  Jur.  N.  S.,  357,  0.  P. 

3.  Costs  oj  notion  to  set  aside  judgment. 
Plaintiff  in  an  action  of  assault  marked  judgment 

against  defendant  by  default.  On  motion  to  set  aside 
tha  judgmeot  grounded  on  affidavit  by  defendant  that 
the  default  was  occasioned  by  mistake  on  his  part, 
Hdd^  that  the  judgment  should  be  set  aside,  and  thai 
as  plaintiff  ought  not  to  have  opposed  the  motion,  he 
sb9uld  not  have  the  eosts  of  the  motion.  Reddy  y. 
DaUon^  10  Ir.  Jur.  K.  S»,  398,  Exch. 

4.  Action  for  contract^  or  for  wrong  disconnected 
with  contract, 

A  bummodsand  plaint  contained  two  counts  framed 
in  contract,  for  non-4eKvery  of  certain  cattle.  It 
also  contained  a  count  for  trover,  and  a  count  for 
detinue  of  cattle.  Defendants  traversed  the  contracts 
alleged  in  the  first  and  second  eounts,  and  paid  £14 
28.  6d.  into  Court  npoa  the  other  two.  Issues  were 
taken  on  the  contracts  and  on  the  sufficiency  of 
the  money  paid  into  Court.  The  jury  found  for  the 
plaintiff  upon  one  of  the  counts  in  contract^  with  £14 
6a.  damages,  but  found  for  the  defendant  upon  the 
issue  as  to  the  sufficiency  of  the  lodgment  in  Court 
HeU  by  Lefroy,  C.J^  and  Fitagerald,  J.,  that  the 
plaintiff  was  entitled  to  half  costs  only,  he  having 
reoovered  less  than  £20  in  an  action  of  contract,  and 
thai  be  could  not  call  the  money  lodged  in  Court 
upon  the  counts  in  tort  in  aid  of  the  snnu  reoovered 
by  verdict  on  the  coants  in  contract* 

Heldf  by  O'Brien  and  Hayes,  J.,  that  the  whole 
;flttmmons  and  plaint  should  be  considered  as  one  ao- 
^on ;  that  that  action  was  not  for  a  wrong  disconnected 
-with  contract,  and,  therefore,  that  the  plaintiff  bar* 
ing  recovired  in  aJl  over  £20  was  entitled  to  his  fnil 
Devine  v.  The  London  and  Iforth  Western 
ksUwgf  Gompany^  10  Ir.  Jar.  N.  S.  27  Q.  B. 

p.  JBmdsnGeqfpartiee  in  same  dvUW  jurisdiction. 
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Plaintiff,  whose  residence  was  within  the  dvil  biK 
jurisdiction  of  the  city  of  Dablin,  brought  an  action 
upon  a  bill  of  exchange  in  the  Superior  Courts,  sod 
obtained  a  verdict  for  a  sum  of  under  £20  agamst 
the  defendant,  who  was  an  attorney  at-law,  and 
whose  residence  was  in  the  coantry,  and  within  a 
civil  bill  jurisdiction  different  from  that  m  which 
the  plaintiff  resided. — Defendant  had  an  office  or 
registered  place  of  business  in  the  city  of  Dublin,  bat 
the  license  which  defendant  had  was  that  of  a  ooontiy 
practitioner,  which  license,  by  the  provisions  of  5  & 
6  Vict.  cap.  82,  s.  16,  sSchednle,  in  fact  pieveoted 
him  living  for  a  longer  term  than  forty  days  in  the 
year  within  the  limits  of  the  said  city.  Bdd, 
that  an  attorney  who  had  a  country  license,  but 
who  had  a  registered  place  of  business  in  the 
city  of  Dublin,  was  not  a  resident  in  said  eity,  within 
the  meaning  of  the  97th  section  of  the  Common  Law 
Prooedure  Act  of  185&  Tudor  r.  lawson,  10  Ir. 
Jur,  N.  a  36,  Exch.  s.  a  15  Ir.  0.  L.  R.  144. 

Plaintiff  sold  and  delivered  goods  to  the  defendant 
in  one  civil  bill  jurisdiction,  namely,  that  of  fhe  city 
of  Dublin,  and  applied  for  payment  and  was  refosed 
in  another  jurisdiction,  vis.,  that  of  the  county  of 
Dublin,  in  which  latter  county  both  parties  m  h/X 
resided.  Phiintiff  thereapon  brought  an  action  in  the 
Superior  Courts,  and  obtamed  a  yerdict  for  a  sum 
under  £20.  On  taxation  of  costs,  the  Taxing  Mas- 
ter, having  regard  to  the  97th  section  of  the  Commoa 
Law  Procedure  Amendment  Act,  1866,  dedinod  to 
allow  the  plaintiff  any  costs  whatsoever  on  the  ground 
that  the  cause  of  action,  to  wit,  the  refusing  to  pay, 
arose  in  the  same  civil  bill  jurisdiction  in  which  both 
the  parties  resided.  The  Court  however  held  that 
the  caase  of  action  arose  at  the  time  of  the  sale  and 
delivery  of  the  goods,  and  that  same  was  in  a  juris- 
diction  different  from  where  the  parties  resided,  tod 
that  the  plaintiff  was  entitled  to  half  costs.  Bweigk 
V.  jKavanagh,  10  Ir.  Jar.  N.  S.,  79;  Exoh.  8.a  15 
Ir.  C.  L.  B.,  142. 

The  plaintifE^  in  an  action  brought  to  recover  the 
sum  of  £66  2s.,  the  rent  of  a  mill  situate  in  the  East 
Riding  of  the  county  of  Cork,  recovered  the  sam  of 
£1  18s.  8d.  The  defendant  resided  within  the  East 
Riding  of  the  county  of  Cork.  The  pUintiff,  who 
was  the  Clerk  of  Appearances  and  Writs  in  the  Coart 
of  Chancery,  resided  for  the  greater  part  of  the  jear 
in  Pembroke-place,  Dablin,  but  had  a  rendeuce  within 
the  East  Riding  of  the  county  of  Cork  to  which  here- 
sorted  in  the  long  vacation.  Upon  appeal  from  the 
decision  of  the  taxing  master,  Ileldt  that  the  plaintifT 
was  entitled  to  half  costs.  MoffaU  v.  M'Teman  {S 
Ir,  Jur.  177)  followed;  Dawson  v.  Coleman  10  Ir, 
Jar.  N.  S.  75,  C.  P.,  s.o.,  15  Ir.  C.  L.  R.,  509. 

6.  Costs  of  Registry  Appeals. — See  Franchise  L  6. 

7.  Costs  of  Interpleader  order, — S'ee  ImtebfleadQ* 

8.  Costs  of  Appeal  from  Fetty  Sessions.'-See 
Appear  2. 

9.  Costs  of  Certiorari — See  Cbbhobabi. 

—^ — 
COVENANT. 

1.  Breach  of 

2.  Construction. 

1.  Breach  of 

By  indenture  between  the  plainllff  and  defendsntv 


Covenant.'] 
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the  defeodant  eovenanted  to  teach  tho  plaintiff  the 
art  and  mystery  of  an  apothecary.  At  the  time  of 
the  indeotare  being  executed  the  defendant  kept  a 
shop,  making  up  hia  own  prescriptions  and  those  of 
other  medical  men.  The  defendant  sabseqnently 
dosed  hia  shop,  and  confined  hb  basioess  to  that  of  a 
general  practitioner,  making  up  his  own  prescriptions, 
bat  not  those  of  other  medical  men.  Held^  that  this 
did  not  disqualifythe  defendant  from  teaching  the  plain- 
tiff the  art  and  mystery  of  an  apothecary,  so  as  to 
entitle  the  latter  to  a  direction  in  an  action  brought 
by  htm  for  breach  o^  the  covenant  in  the  indenture. 
Batty  V.  Monks,  10  Ir.  Jur.  N.  S.  1 ;  s.  c.  15  Ir.  C. 
L.  R.  388,  0.  P. 

Action  by  lessor  against  lessee  on  covenant  to  re- 
pair. The  lease  of  L.  excepted  ''  all  timber  and  tim- 
ber-like trees,  now  standing  and  growing  thereon/* 
and  contained  the  usual  covenant  to  keep  in  repair. 
The  snmmons  and  plaint  set  out  the  covenant,  as- 
signing as  breaches  that  defendant  suffered  said  pro- 
mises, and  the  fences  thereof,  to  be  out  of  repair,  and 
eot  down,  and  allowed  to  be  cut  down  from  off  the 
odd  lands,  a  great  number  of  large  and  valuable  trees, 
&c.  At  the  trial  defendant's  counsel  objected  to  evi- 
dence as  to  the  value  of  the  trees  cut  down,  on  the 
groond  that  they  were  out  of  the  demise.  Verdict  for 
the  plaintiff,  £10  for  the  general  neglect,  and  £60 
for  the  trees  cut  down.  The  Court  was  now  moved 
to  reduce  the  verdict  by  the  latter  sum.  HM^  that 
the  cutting  down  the  trees  excepted  was  not  an  act  of 
waste,  and  therefore  was  not  a  breach  of  the  covenant 
to  repair.  Alkn  v.  Carver,  15  Ir.  0.  L.  R,  544; 
8.a  8  Ir.  Jnr-  N.  S.  149.  Q  B. 

Held  also,  that  on  the  pleading  as  framed,  the  de- 
fendant was  not  called  on  to  raise  tho  question  as  to 
the  exception  of  the  trees,  &c.  before  the  trial,    lb. 

2.  CofutrucUati. 

Lessor,  being  seised  in  fee  of  certain  lands,  situate 
and  (ying  on  both  sides  of  Alma-road,  in  tho  County 
of  Dublin,  by  indenture  bearing  date  the  1  ith  June, 
1855,  demised  the  lands  lying  on  the  west  side  of 


1. 
3. 
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Uttering  forged  orders  for  pagment  of  money. 
Offences  committed  on  boundaries  qf  co^n^if$t, 
Evidence, 

(a)  Admissions. 

(b)  Admissibititg  of  depositions. 
Bail. 


1.   Uttering  forged  orders  for  payment  of  money.. 

y.  abstracted  a  number  of  forms  of  post,  office  or- 
ders from  a  local  post  office,  filled  them  up  for  various 
amounts,  aud  signed  them  "  G.  J.,  pro-postnoiaster.^* 
He  uttered  those  orders  in  payment  for  goods,  and 
signed  them  as  having  received  the  amoants.  ITeld, 
that  although  no  letters  of  advice  had  been  forwarded 
the  orders  were  orders  for  the  payment  of  money,  and 
V.  might  be  indicted  for  uttering  forged  orders  for  tho 
payment  of  money,  Tke  Queen  v.  Vanderstein^  10 
Ir.  Jur.  N.  S.  314,  Cr.  App. 

At  tho  time  of  the  uttering  of  the  orders  by  V.,  tt.  * 
and  S.  remained  in  a  cab  outside  the  shop  in  which 
V.  uttered  them,  and  assisted  V.  in  taking  away  tho 
goods  which  he  had  purchaseil,  bat  they  were  not  in 
the  cab  for  tho  purpose  of  taking  part  in,  or  aiding, 
or  assisting  in  the  actual  uttering,  H,  and  S.  were 
indicted  with  V.  for  the  atterlog,  and  were  couvlcted,. 
Held,  that  the  conviction  was  right.     lb.  .  '. ' 

2.  Offences  committed  on  boundaries  of  counties. 
Ic  an  indictment  under  the  statute  9  G.  4|^c.  54i  s* 

26,  enacting  that  offences  committed  on  the  bounda- 
ries of  counties  may  be  tried  in  either,'  ft  is'not'n^e^- 
sary  that  the  coanty  in  which  the  offence  was  actually 
committed  should  be  stated  in  the  indictmenti  with  ah 
averment  that  such  offence  took  place  within  500, 
yards  of  the  county  within  which  the  indictment  wa^ 
laid  (Hayes,  J.,  dissenttente).  The  Queen  v.  King^ 
10  Ir.  Jar.  N.  S.  308,  Cr.  Ap. 

Regina  v.  Brown,   I    Cr.  &  Dix.  Abrl  Notes  of. 
Cases,  46,  overruled  (Hayes,  Jl,  dissenliente)!    lb. 

3.  Evidence.  .      '  .        '     , 

(ti)  Admissions.  ^^ 

M.  J.  suspected  of  having  eotnmittdd  f»\my,».  ^M 

said  road  to  J.  S.,  his  executors,  &c.  for  a  term  of  followed  and  stopped  by  a  oofisCabia.  in  f^^^  ^^ih§a.. 
years,' and  he  thereby  covenanted  with  the  sdd  J.  S.  ,  The  constable  having  told  M^  J.  "vhat  liQ  was,  aod.^ 


that  he  the  said  lessor  would  not  convert,  or  permit 
or  suffer  to  be  converted,  any  portion  of  the  ground 
opposite  to  said  premises  thereby  demised,  or  any 
part  thereof,  pr  any  dwelling-house  or  building  to  be 
erected  thereon,  "  for  any  purpose  whatsoever,  save 
and  except  and  other  than  as  a  private  dwelling- 
boa^e  to  be  erected  and  built, '^  in  the  manner  in  lease 
provided.  Lessor  sabseqnently,  on  19th  June,  186t>, 
leased  to  W.  C.  the  lands  lying  on  the  east  side  of 
said  road,  and  opposite  to  the  premises  demised  to  J. 
L;  forthwith  W.  C,  having  built  a  dwellinghoase 
on  the  lands  so  leased  to  him,  proceeded  to  build  sta- 


that  she  (M.  J.)  was  oharged  with  'feloilyi  .proceeded 
to  put  several  questions  to  her,  rblaiire  \o  a  patQslJ^  . 
her  hand,  which  contained  the  goocjbs  supfi^ed  to  bOivet . 
been  stolen.     At  the  time  lie  asked  the  questions*  Uk9 
constable  had  not  told  M.  J.  that  she  was.'undof  arreeU 
"  but  he  would  net  have  let  her  go.".     He  did .  not. 
expressly  hold  oat  any  threat  or  iadiicevi^nt  to  Mji^.^r 
nor  did  he,  before  she  answered '  htoi,  give  her  any  ... 
caation.     M.  J.  having  answered  the  qneetioas,  the.  v 
constable  then  told  her  she '^inu  not.  bonudvQ>:juij..^ 
anything  that  woald  criminato  harsaif;  andaaid  he.u 


shoaid  bring  her  to  tbe  police  odkct  *  Heidykf  mig^'.^ 
bles  on  one  side  of  his  said  house,  and  opposite  to  and  judges,  that  the  conversation  between-  M.  J.  uitl  llieu 
fionting  the  said  premises  of  J.  S.  Upon  application  for  constable  was  receivable  in  evidenee;  dad: -by  Itteneo'j 
an  iujiiiirtioii  to  prevent  the  erection  of  said  stables,   jud;;es,  that  it  was  not  so  receivable.  '*ll'heiiUe6n\Y.. 

Johnston,  \5  Ir.  C.  L.  R.  60,  Ct.  Ap^-:      ;  ►  .  u:...b* 

Cases  on  this  point  generally  reviefred*    Jbu .  j  ,  <    . 

(b)  Admissibiiity  of  depeft^thnsJ       :r  .:  *  .  ^,:»  /ij    - 

In  a  trial  for  mauslaXight^r  tlie^depDsltie«.of^tlia^'. 

deceased  was  offered  in  c^idende  b^  the  6rescka     Thie:; 

deposition  had  been  taken,  net  in  the  fi>rnr<A)by^gitaiiN 


it  was  Held{\\.  C.  having  notice  of  the  covenants  in 
the  lease  from  lessor  to  J.  S.)  that  the  expression 
'*  dwelling  house  ''  included  stables,  and  that  as  the 
bnihling  of  stables  was  not  provided  against  by  the 
•words  of  the  instrument,  the  injunction  must  be  re- 
fused.    Smith  V.  Crowe,  10  Ir.  Jur.  N.  S.  105.  Ch. 
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in  the  schedule  to  the  stat.  14  ^  15  Vict.  c.  93,  bat 
in  the  form  A  a.  It  had  no  caption*  and  it  appeared 
that  no  statement  of  any  particolar  charge  against  him 
bad  been  made  to  the  prisoner  previonslj  to  the  de- 
position being  taken.  The  deposition  itself  however 
shewed  that  the  prisoner  had  stabbed  the  witness* 
Held  (Christian,  Ha>es,  and  O'Hagan,  JJ.,  and 
Haghes,  B.,  dissenting)  that  the  deposition  was  not 
admissible  in  eWdence.  The  Queen  v.  Oaltnn,  10  Ir. 
Jar.  K.  S.  325,  Or.  App. 
.   4.  BaiL 

Motion  to  admit  prisoners  to  bail  refused  ander  the 
circamstances  of  the  case  (Ha/es,  J.  disaentiente). 
Tne  Queen  t.  M'Cormick  and  others.  10  Ir.  Jar. 
N,  S.  127,  Q.  B. 

♦ 
DAMAGE. 

In  an  action  for  fabe  imprisonment  it  appeared  that 
the  defendant  gave  the  plaintiff  into  custody  on  a 
charge  of  larceny;  that  thereapon  the  plaintiff  was 
raken  Co  the  police  office,  and  there  stripped  and 
searched  in  accordance  with  what  was  proved  to  be 
the  practice  of  the  police  in  sach  cases.  The  jury 
found  for  the  plaintiff  with  JSiOO  damages.  Upon 
notion  for  a  new  trial  on  the  ground  that  the  evidence 
ot  searching  was  inadmissible,  or  that,  if  at  all  ad- 
missible it  sboiild  have  been  alleged  as  special  damage 
in  the  satnmons  and  plaint,  and  also  on  the  ground 
that  the  damages  were  excessive,  Held  (O'Brien,  J., 
disseniiente)^  that  the  evidence  was  rightly  admitted, 
And  that  the  verdict  should  stand.  Dunphy  v.  Moare^ 
10  Ir.  Jar.  N.  S.  295,  Q.  B. 


DECREE  TO  ACCOUNT. 
3ya  decree  to  account,  mads  by  the  Court  of 
Equity  Exchequer  in  1786,  in  a  suit  in  which  the 
inheritance  was  represented  by  the  first  tenant  in  tail, 
a  sum  was  declared  to  be  a  charge  on  certain  lands. 
The  tenant  in  tail  afterwards  died  without  issue,  and 
the  next  tenant  in  tail  in  remainder  was  made  a  party 
by  a  bill  of  revivor;  and  there  was  a  report  of  the 
sum  due,  and  a  final  decree  for  a  sale  in  1773.  In  a 
suit  to  ruse  the  charge  by  a  sale  of  the  lands,  Held^ 
that  the  decree  to  account  gave  a  good  title  to  a 
charge  on  the  lands,  though  there  was  error  in  the 
subsequent  proceedings,  the  bill  being  continued  by 
bill  of  revivor  only.  Bolton  v.  FairUmgh^  15  Ir.  Ch. 
Rep.  229,  R. 

The  Court  of  Equity  Exchequer,  in  1786,  made  a 
decree  to  account,  in  a  suit  in  which  the  first  tenant 
in  tall  who  represented  the  inheritance  was  before  the 
Court.  Afterwards  the  said  tenant  in  tail  died  with- 
out issue,  and  the  next  tenant  in  tail  was  made  a 
party  by  a  bill  of  revivor  (and  not  by  a  supplemental 
or  original  bill).  In  1793  there  was  a  report  of  a 
sum  due,  and  a  decree  for  a  sale.  In  a  suit  to  raise 
the  charge  by  a  sale  of  the  lands,  it  was  ^(^(affirm- 
ing the  decision  of  the  Master  of  the  Rolls),  that  the 
decree  to  account  gave  a  good  title  to  the  charge  on 
the  lands,  althoifgh  in  the  subsequent  proceedings  the 
fiuit  was  erroneously  continued  by  a  bill  of  revivor 
only.  Fairdoth  v.  BoUon,  10  Ir.  Jur.  N.  S.,  201, 
<3h.  App. 


DEED. 

1.  Construction  and  operation  oj. 

2.  Execution, 

1.  Conttrudion  and  operation  of . 

A,  beiqg  seised  of  lands,  covenanted  with  B  (bit 
intended  son-in-law)  to  give  them  to  B  as  a  portioa 
with  his  danghter;  and  it  was  further  covenaoted  by 
A  and  B  that  the  lands  should  be  to  the  use  of  A/i 
daughter  (B's  intended  wife)  during  her  life,  thea 
(sul]ject  to  an  equivocal  limitation  in  fiivoor  of  B)  to 
the  nse  of  the  **  issue,"  A  reserving  to  himself  a  life 
use,  and  a  provision  for  his  wife  in  case  she  shooM 
survive  him.  This  deed  was  executed  ia  1760.  Bjr 
a  subsequent  deed  A  assigned  to  B  all  his  estate  ia 
the  lands,  to  hold  during  his  (the  assignor's)  life; 
th*is  deed  was^execufeed  in  1766.  In  1768  A  andB 
executed  a  third  deed  for  the  express  purpose  of  ex- 
plaining and  confirming  the  deed  of  1760,  wherebj 
they  conveyed  their  respective  interests  to  a  trastee, 
limiting  certain  interests  to  themselves  and  to  their 
respective  wives,  with  an  ultimate  limiution  to  the 
»•  issue  "  of  B,  omitting  words  of  inheriUnce.  Thii 
deed  also  gave  B  and  hb  wife  a  power  of  appointmenl 
to  and  amongst  the  '*  issue.*'  HeU  that  the  legal 
reversion  in  fee  remained  still  vested  in  A,  notwiUi- 
standing  those  several  deeds,  bat  that  the  beneficial 
interest  should  be  deemed  to  have  become  altogether 
vested  in  B  and  his  issoe,  and  that  this  oonstroctioa 
should  still  be  acted  upon,  notwithstanding  the  time 
which  had  elapsed,  the  enjoyment  having  been  alwaji 
hitherto  in  accordance  with  it.  In  re  QiveiCs  etiaUf 
15  Ir.  Gh.  Rep.  328,  L.  £.  0. 

The  legal  ostate  aid  the  beneficial  interest  having, 
however,  become  vested  by  descent  in  the  last  owaer, 
the  question  ai  to  whether  there  was  not  a  merger  of 
the  latter  was  reserved  fbr  further  argument.   Ib^ 

By  indenture  of  mortgage  of  Septeoiber  1, 1M7» 
between  A  and  B  of  the  first  part,  G  and  D  of  the 
'  second  part,  and  E  of  the  third  part,  A  and  B  coa* 
veyed  certain  lands  to  E  in  eonsideration  of  a  loaa  of 
'  £2,000.  The  mortgage  contained  covenants  oa  the 
part  of  A  and  B  to  repay  the  loan,  and  recited  a  col- 
'  lateral  bond  executed  by  them,  and  also  reeited  a 
[  bond  executed  by  G.  and  D.  to  secure  the  paymtatof 
the  interest  on  the  principal  sum.  In  the  latter  boad, 
which  was  of  even  date  with  the  mortgage,  the  pe^ 
sonal  covenants  in  the  mortgage  wore  not  recited,  nor 
the  collateral  bond  executed  by  A  and  B,  bat  the 
loan  and  conveyance  were  recited,  and  the  bond  pro- 
ceeded in  these  terms,  "  Whereas  G  and  D  agreed  to 
secure  the  punctual  payment  of  the  interest  tbereoo, 
so  long  as  the  said  sum  of  £2,000  shall  remaia  oat- 
standing.  Now,  the  condition,  &c.  is,  that  if  C  and 
D,  &c.  do  and  shall,  so  long  as  the  said  prlaclpalsaa 
of  £2,000  sterling,  or  my  part  thereof,  shall  be  per 
mitted  to  remain  upon  the  said  aeeurity,  pay  interest 
for  the  said  sum  of  £2,000,  then  the  foregoing  obli- 
gation to  be  void,"  &c.  A  subsequently  filed  a  peti- 
tion in  the  Incumbered  Estates  Gourt  to  sell  the  lands 
assigned  to  E,  and  on  being  sold  they  proved  iosofi- 
cient  to  pay  E  the  principal.  An  action  having  been 
brought  by  E  against  G  and  D  to  recover  the  interest 
due,  ffeld^U  That  there  was  not  a  latent  ambignit;. 
in  the  bond  which  would  render  evidence  admissible 
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to  exflm  ft»    2.  That  C.  t^wA  D  wf i«  Habto.    ^/^^ 
wmg  V.  (Tkmim,  10  Ir.  Jur.  N.  S.  77>  0.  P. 

A  deedttU^iediAto  b^r  0»  (he  trustee  of  tbe  O^r- 
fontidB,  Tours  GoiiiMa4ioo0n»  ani  Qi«»4  Joiy  of 


Drvgheda^  and  B,^  a  oontiastocp  for  tb»  parp9»6  of   ded  equally  between  them,  oa  the  ocfus^ioi^  of  their 


W^Ui§  a  new  bridge  over  4he  River  Beyae  in  thai 
towQ,  eontMned  a  daoae  "  that  ail  matev^ls  br<M^t 
lod  left  opoD  or  aboat  the  said  woriu  hf  the  eoir 
tnctoror  by  his  orders  far  the  porpoee  of  beiag  «iad 
is  tai  ahoot  tba  eaprying.  on  the  said  iPork>s  Abould 
bm  ^nelt  time  of  their  b^mg  ao  broaght  be  ooiiai- 
dared  iA  the*  pnoperty  of  and  belong  to  the  said  <a  aa 
neh  trostee,"  kt^  I),  a  creditor  of  B,  anheeqaeatly 
Muod  h  exeoQtioa  oaateriala  faraished  by  B^  Upon 
tbe  triel  of  an  interpleader  issue  betweea  O  and  D»  i^ 
appeared  thai  a  portion  of  the  materials  eeiaed  was 
th«n  ia  a  yard  and  offiee  hirad  by  the  eootnotor,  oa 
tbe  doath  Qaay  otf  Droghada,  eitnate  ia  the  neigh- 
bMriiood  of  the  mta  of  the  proposed  bridge,  another 
portion  on  the  Sonth  Qaay  (which  appeared  to  be  a 
pablic  qaay),  at  a  distance  of  more  than  120  feOt  from 
the  lite  of  the  bridge  and  another  portion  on  an  open 
pleoa  of  gronod  also  hired  by  tbtf  csontraetor,  and  dis- 
tant aboat  849  feet  froai  the  site  of  the  bridge.  ^«^d 
(following  MarUgomery  r.  MiddUton,  8  Ir,  Jar.  N.  S. 
230),  that  the  question  whether  the  materials  seized 
irere  "  bpon  or  abont  the  said  works/'  was  a  qoestion 
for  the  jary.  Chadwick  y.  DalUp  10  Ir.  Jttr.  N.  S. 
288,  0.  P. 

A  previoos  olanse  in  ithe  same  deed  prorided  Jbat 
if  B.  shoald  bteome  insolvent*  or  for  any  aneh  reaaon 
ihodd  omit  to  cootinne  the  works,  it  should  k9  com- 
petent to  0  to  serve  a  notice  on  him  reqairing  tiim 
to  eontinae  them ;  and  that  in  defaalt  of  his  doing  so 
within  ten  daya  alter  snch  notice,  the  materials  should 
become  the  property  of  C,  and  he  might  employ  others 
in  the  execution  of  the  works.  Held,  that  this  did 
not  operate  to  prevent  G  from  obtaining  in  the  mate- 
Ms  u  soon  as  they  were  deposited  upon  the  works 
8Dch  a  qaalffied  property  as  prevented  the  sheriff  from 
aeisiag  them  at  the  suit  of  a  creditor;  and  Chat  after 
a  ten  days*  notice  he  acquired  a  different  sort  of  pro- 
perty io  that  in  which  he  had  a  qualified  property  be- 
fore,   lb. 

Bj  a  sctilemant  exaented  on  the  marriage  of  B  and 
G,  reciting  that  B  (the  wife)  was  entitled  to  the  lands 
6f  X  andei  a  will,  and  was  entitled  under  the  same 
will  to  a  part  of  the  lands  of  Y,  as  having  survived 
ber  sbter,  and  of  tiie  lands  of  Z  in  remainder,  aidd  as 
tlso  entitled  to  a  sum  of  £600 ;  that  it  had  been  agreed 
tiiat  the  properties  before  mentioned  should  be  vested 
n  a  tmstee  upon  certain  trusts,  i.e.,  in  trust,  in  the 
first  plaee,  to  secure  a  jointm-e  for  her,  B  conveyed 
tl)e  lands  of  X  and  Y  to  the  use,  as  to  X,  of  C  for 
lire;  remainder  to  the  use  of  B  for  life;  remaiudor  in 
trust  for  the  issue  of  the  marriage ;  aad  it  was  agreed 
that  B  was  to  have  all  the  property  that  0  might 
have  or  be  entitled  to  daring  her  natural  life,  and 
tbat  0  would  not  sell  or  moitgage  any  of  the  proper- 
ties daring  the  life  of  B  without  her  consent  and  ap- 
probation first  had  and  obtained  under  her  signature. 
^eld,  firift,  that  there  was  a  resulting  trust  as  to 
tlio  lands  of  Y  for  B  and  'C.in  her  right;  secondly, 
^W  C  was  antitled  to  the  lands  of  Z  for  life,  with 


naaiaifldei!  to  B  for  Ufi^.    ElUot^  ?.  JCmpitQih  14  Ip^ 
Qh..B»pa20,B. 

A  beioft  seised  lio  ii»e  of  certain  astatef  snbJAQt  ta 
a  charge  of  £20Q  f^r  hja  sisters  B  «nd;  Q*  to.  bo  divi^ 


t^ipeetivo  maariages,  gar e  a  jndgipaiit^  da^ed  ^ilary 
Tarii},  180%  aad  Basher  Term,  1902,  tQsp^mf^,  pQt^ 
tionsof  41000  md  42000  for  them  respectively^. 
Is  1909,  A  exeqatod  a  voluntary  post  nnptial  settle* 
Qienl^  whereby  after  reciting  that  he  was  seised  ii| 
fee  of  the  said  estates,  subject  to  a  joiutore  of  £60A 
for  his  wife,  and  subjact  also  to  certain  charges* 
amounting  in  tAio  wboleio  £3090^  pria^ipal  money* 
with  whiob  hiaaaid  estates  stiod  charged  for  the  ose 
of  his  sisters,  as  expressed  in  their  several  marriagft 
settlements,  and  reciting  that  from  the  k>ve  and  a£R^- 
tion  which  he  bore  his  wife  and  children,  he  waa 
anxSons  to  aatllo  and  assare  tho  inheritance  of  his 
said  estates  in  order  to  secure  for  his  family  the  mosi 
certain  aad  Hberal  provi^oa  whioh  the  natore  aad 
value  of  kis  estates  would  admit  of,  he  settled  the 
laada  on  himself  for  life,  wi^h  remaindera  over  in 
strict  aettlenaent.  A  subsequently  coatracted  dabts^ 
which  were  iocored  by  judgmantaop  his  life  estatOt 
On  the  marriage  of  his  eldest  son  in  1831,  A  oj^eqaf* 
ted  a  deed  by  which  he  adopted  and  confirmed  the  li- 
mitations in  the  deed  of  1809.  Thejodgipant  of 
Bavter  Tana,  1802  was  paid  off  out  of  the  rents  and 
profits  of  the  life  estate  of  A,  who  died  in  1861. 
SM,  that  there  was  no  intention  shown  by  the  deed 
of  1809  to  onerate  A's  life  estate  with  the  jud^menl 
of  Easter  Tarn,  1802,  aad  that  therefore  the  judg" 
meat  cseditors  on  the  life  estate  were  entitled  to  raisa 
out  of  the  Ittheritanoe  ihe  amount  paid  out  of  the  life 
estate  on  foot  of  this  judgment.  Dolphin  y»  Atflward^ 
15  Ir.  Ob.  Bep.  58a,  Ch.  App.,  8.C.  9  Ir.fJur.  N.  3. 
141. 

Syectment  on  title,  for  the  mountain  of  S.  Bj  fee 
farm  grant,  one  of  the  defendant's  granted  certain 
lands  to  the  plaintiff,  ^*  together  with  the  rooautaia 
and  common  therewilb,  heid  and  enjoyed  before  tho 
time  of  the  making  of  a  certain  lease."  By  patent 
of  1669,  Oharles  the  Second  granted  lands,  of  which 
the  lands  in  fee-farm  grant  formed  part,  to  the  ances- 
tors of  G,  ''with  a  proportional  part  of  the  unprofit- 
lands  belonging  to  tbe  said  towns  and  lands,  according 
to  the  number  of  profitable  acres  adjudged  by  Com- 
missionens'  certificate."  Hdd-^\i2X  &e  words  ia 
the  fee-farm  grant  granted  an  undivided  proportional 
share  in  the  mountain,  in  the  proporLion  that  tho 
lands  in  the  fee-farm  grant  bore  to  the  lands  in  the 
patent.  Poole  v.  OHffith^  15  Ir.  0.  L.  R.  238,  s.c. 
9Ir.  Jnr.  N.  S.20L 

J.  P.  was  OQtitled  under  a  sub-lease  of  certain  lands 
for  the  lives  of  himself  and  wife,  the  reversion  of 
which  sub-lease  was  in  C,  aud  C.  was  entitled  under 
a  lease  in  quciai  fee,  the  revei's^ion  of  which  lease  was- 
in  J.  P.  J.  P.  hy  indenture  of  mortgage,  bearing  date 
30th  Septeoiber,  1841,  conveyed  the  lauds  in  fee 
with  all  bis  "estate  and  interest  therein"  to  the  mort- 
gagees, the  petitioners.  Ptititiouers  insisted  that  a 
general  grant  of  this  kind  will  carry  every  interest  of 
the  grantor,  and  conseqacntly  that  the  sub-lease  was 
conveyed  and  granted  by  said  deed  of  mortgage. 
Beld,  that  the  general  words  of  a  deed  will  pass  tho 
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eDtire  estate  of  the  jgrantor,  nnless  it  shall  appear  bj 
other  parts  of  satd  deed  that  it  was  the  iutentioa  of 
the  parties  that  same  should  not  pass.  Lanause  y. 
Beynoldsy  10  Jr.  Jar.  N.  S.  353,  Ch. 

2.  Executioru 

A  deed  execated  bj  A  on  behalf  of  B,  mast,  in  or- 
der to  bind  B,  be  execated  bf  A  In  the  name  of  B,  or 
bj  A  In  his  own  name,  with  snch  words  as  show  that 
ho  is  acting  solely  as  the  agent  of  B  in  such  execa- 
tloa.  M'ArdU  v.  The  Irish  Iodine  Company,  15  Ir. 
C,.  LhR-  146,  Exch. 


DEFAMATORY  WORDS. 
K   IVhere  they  are  the  subject  of  a  criminal  infor- 
mation. *" 
.2.  Privileged  oecasions. 

\  1,  Where  they  are  the  subject  of  a  criminal  infor- 
fmtifin.^    !        . 

^  Pdfamatory  words  spoken  of  and  to  the  major  of 
a  borough  in  the  OKecation  of  his  office,  while  presid- 
li^g  at  a,  meeting  of  the  town  council,  are  properly  the 
B9Bje(?t  of  a  criminal  information.  So  Held,  per 
Ifefroj^,  C.  Jm  «pd  Hayes,  J.  (dissentientibus  Fitzge- 
rald wd  Q'Brien,  J/.)  The  Queen  y.  J2ca,  10  Ir. 
Jnr,N*SJ219»Q.  B. 

2.  Priifileged  occasions. 

To  an  action  for  jslander,  which  complained  that 
the  plaintiff  being  the  servant,  and  in  the  employment 
of  C.  R.,'the  defendant  spoke  and  published  of  him 
that  he,  the  plaintiff,  was  inducing  the  defendant's 
Ber?ant  to  rob  him  by  carrying  his  victnals  out  of  his 
house,  and  was  hanging  abont  the  defendant's  house 
for  the  pnrpose  of  committing  a  felony,  whereby  the 
plaiotiff  lost  Jiis  situation  of  head  nursery  man,  which 
he  then  held  under  the  said  0.  R.,  the  defendant 
pleaded  that  before  and  at  the  time,  &c.,  the  defen- 
dant had,  as  a  domestic  servant,  one  J.  L.,  who  told 
bim,  the  defendant,  that  the  plaintiff  had  previonsly 
debaaohed  her,  and  subseqnently  threatened  to  do  her 
personal  violence,  and  had  incited  her  to  steal  from 
the  defendant's  house  some  meat  and  bread  for  the 
plaiutiff^s  nae,  which  the  said  J.  L.  did  at  such  soli- 
citation, while  the  plaintiff  was  loitering  abont  the 
defendant's  house,  in  the  truth  of  which  statements 
the  defendant  believed,  and  that  the  said  J.  L.  had 
nrged  the  defendant  to  request  of  the  said  C.  R.  to 
prohibit  the .  plaintiff  from  farther  visiting  her,  and 
that  for  the  purpose,  not  only  of  carrying  out  the  said 
wishes  of  the  said  J.  L.,  but  likewise  of  caasing  the 
I^intiff's  said  master  to  prevent  the  plaintiff  from 
forthei*  molesting  the  said  J.  L.,  or  coming  again  to 
the  dcfbndaat'e  house,  or  again  iaducing  the  said  J. 
L.  to  steal  jthe  defendant's  goods  and  chattels,  the 
defendant,  in  conversation  with  the  said  C.  R.  spoke 
abd  pubHabed  the  words  compliuned  oL  Upon  mo- 
tion for 'judgment  non  obstante  veredicto.  Held — 
that  thn.  idea  disposed  a  privileged  occasion.  Cos- 
9%  T.  Kincaid,  10  Ir.  Jur.  N.  S,  176,  0.  P. 

Fiaiat^ttas  a  carrier  of  goods  to  a  railway  com- 
pany^ and  sent  bis  agent  to  meet  objections  which 
had  been  raised  against  the  validity  of  a  claim  made 
^y.plaiBtiff  of  half  a  crown  extra  for  the  carriage  of 
the  gdods^  and  defe«4ant,  as  chairman  of  the  said 
company,  being  the  proper  person  to  determine  as  to 


the  validity  of  said  claim,  spoke  the  following  words 
— "  While  I  am  chairman  of  the  company,  not  one 
farthing  of  that  half-crowa  shall  Mr.  Fishbonrne  get. 
If  it  cost  me  £500  I  will  contest  it  with  him  before  I 
submit  to  such  a  swindle  and  imposition."  The 
agent  then  remarked,  that  plaintiff  had  had  dealings 
with  different  railway  companies,  and  that  that  was 
the  first  time  such  language  had  been  used  of  him.  In 
answer  to  which  defendant  said — **  Well,  alll  can  saj 
is,  he  has  been  a  damned  lucky  man  not  to  be  foand 
ont  before."  To  an  action  brought  for  these  woids 
defendant  pleaded  jnstification,  and  privilege  on  tlie 
grounds  of  his  interest  in  the  subject-matter.  Held 
—on  demnrrer  (Fitzgerald,  B.  dissentienU),  that  as 
defendant  had  only  pleaded  to  the  words  spoken  be- 
fore the  agent's  remark  (which  were  admitted  to  be 
privileged)  and  not  to  the  subsequent  words  which 
imputed  general  misconduct  to  plaintiff,  his  defence 
was  demurrable.  Fishhoume  t.  Lord  Luean,  10  Ir. 
Jur.  N.  S.  209,  Exeh. 
See  Libel. 


DETINUE  (ACTION  OF). 

1.  Payment  of  money  into  Court. 

2.  EUetion  in. 

1.  Payment  of  money  into  Court. 

To  an  action  of  detinue  the  defendant  eanuot  plead 
payment  of  money  into  Court  in  satufaction  of  the 
value  of  the  goods.  Moore  y.  The  Dublin  and 
Meath  BaUway  Co.  15  Ir.  C.  L.  140,  Exch. 

2.  Election  in. 

In  an  action  of  detinnCi  alleging  no  special  damage, 
the  Court  will  compel  the  plaintiff  to  elect  whether  bt 
will  stay  all  proceedings  on  delivery  of  the  chattel  in 
dispute  on  payment  by  the  defendant  of  nominal  da- 
mages, and  of  all  the  costs  of  the  action,  or  will  pro- 
ceed for  greater  damages  at  the  risk  of  all  costs. 
Lyons  v.  Kelkr,  15  Ir.  C.  L.  R.  App.  i.;  s.  c  9  Ir. 
Jur.N.S.  381,  Exch. 

— ♦— 
DISMISSAL. 

A  suit  brought  by  a  judgment  creditor  on  behalf 
of  himself  and  the  other  judgment  creditors  on  the 
life  estate  of  X,  to  which  a  trustee  for  all  the  judg- 
ment creditors  was  a  party,  was  dismissed  on  the 
merits  at  the  hearing.  One  of  the  other  judgment  cre- 
ditors, who  was  not  a  paiiy  to  the  former  suit  (save  so 
far  as  he  was  represented  by  the  trustee),  subsequent!/ 
institnted  a  suit  for  a  similar  purpose,  which  relied 
upon  different  equities,  and  put  forward  additional 
facts  supported  by  new  evidence.  Held,  that  the 
dismissal  of  the  first  salt  was  not  an  absolnte  bar  to 
the  prosecution  of  the  second.  Dolphin  v.  A^lmard^ 
15  Ir.  Ch.  Rep.  683,  Ch.  App.  s.c.  9  Ir.  Jnr.  N.  S. 
141, 

DISTRESS. 
A  warrant  "  to  enter  and  distrain  all  that  and  those 
the  plot  of  ground,  &c;  and  the  distresses  to  take, 
&c  ;  and  the  same  to  dispose  of  according  to  law,  to 
satisfy  the  sum  of,  dfcc.  due  and  payable  out  of  said 
premises  by  M.  M.  C,  H.  J.,  and  J.  K.,  the  tenants 
thereof,"  &c  is  not  informal  under  9  &  10  Tict  c 
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CPBeUly  v.  Mercer,  10  Ir.  Jar.  N.  S. 


DOWER. 
' '  A  widow^s  claim  to  dower  does  not  in  the  absence 
of  an  assignment  of  dower  give  the  widow  an  imme- 
diate estate  in  the  lands;  and  an  ejectment  is  main- 
tainable against  her  withoat  a  demand  of  possession. 
McEnaUy  v.  WelheraU,lS  Ir.  C.  L.  R.  503. 
— ♦ — 
ECCLESIASTICAL  LAW. 
DUapidatuma. 

Dilapidations  resulting  not  from  wilfal  default  on 
the  part  of  the  late  dean,  bat  from  natural  decay, 
charged  on  the  benefice,  and  not  on  the  execators  of 
the  late  dean.  In  re  the  DUapidations  of  the  Deanery 
Houee,  JSt.  Fairick'a,  Dublin,  10  Ir.  Jar.  N.  S.  38, 
Cons. 

Contra,  as  to  those  resalting  from  sach  wilfal  de- 
fralt.     lb. 

Folding  doors  introdaced  by  the  lat^  dean  into  the 
wall  of  the  parloar  Is  waste,  and  their  removal  and 
the  restoration  of  the  wall  charged  against  the  execa- 
tors of  the  late  dean,  the  value  of  the  doors  being 
allowad  for.    Ib» 

A  gate  hooae  removed  by  the  late  dean^  with  tiie 
assent  of  the  dean  and  chapter,  bat  withoat  any  fk- 
colty,  held  waste,  and  the  amount  necessary  to  rebuild 
it  charged  against  the  execotor  of  the  late  dean,  lb. 
Suggestions  on  the  present  law  of  diiapidatlons, 
aad  for  ita  improvement*  /6. 
♦  ' 
EJECTMENT. 
The  plaintiff  in  an  ejectment  daimed  the  premises 
in  dispate  nnder  a  conveyance  of  20th  May,  1861, 
from  one  W.  G.  and  a  lease  subsequently  made  by 
himself,  the  lives  in  which  had  expired.  The  case 
made  by  the  defendant  at  the  trial  was,  that  in  1831 
poseasion  of  the  same  premises  by  sod  and  twig  was 
given  to  her  father  by  W.  G.  on  the  occasion  of  his 
marriage  with  the  daughter  of  the  said  W.  G.  It  did 
not  appear  that  in  1831  W.  G.  had  any  greater  inte- 
rest in  the  premises  than  a  tenancy  at  will  Evidence  of 
the  eontinaance  in  possession  by  W,  G.  and  of  pos* 
session  by  the  father  of  the  defendant  and  his  fhmily 
having  been  given  on  both  sides  respectively,  the 
jodge  pot  to  the  jury  the  following  question -^Did  W. 
6.  transfer  to  J.  S.  the  actual  possession  of  the  pre- 
mises, and  did  J.  S.  retain  such  possession?  and  the 
jury  answering  the  question  in  the  affirmative,  he  di- 
rected a  verdict  for  the  defendant.  Hddj  that  this 
was  a  misdirection.  Latouche  v.  Penmnck,  10  Ir. 
Jur.  N.  S.  273,  C.  P. 

A  tenant  in  common  has  no  right  to  nse  the  name 
of  his  covenant  in  common  as  a  co-plaintiff  in  an 
action  for  non-payment  of  rent  without  his  consent; 
and  the  Court  will,  on  motion,  at  the  instance  of  the 
party  whose  name  is  employed,  direct  the  name  to  be 
stmck  out,  and  the  plaintiff's  attorney  to  pay  the 
costo.    SttMer  v.  Boe,  15  Ir.  0.  L.  R.  606,  0.  P. 
♦ 
ELECTION. 
Thpngh  knowledge  of  the  law  is  imputed  to  every 
person,  yet  knowledge  of  the  law  of  equity  as  to  the 
•doctrine  of  election  is  not.    Election  is  a  question  of 


intention,  and  is  generally  to  be  inferred  only  from  a: 
series  of  unequivocal  acts.  Thus,  where  S.  continued* 
in  the  possession  and  enjoyment  of  settled  estates 
till  his  death,  but  he  had  mortgaged  the  lands  to  H. 
in  fee-simple,  these  facts  did  not  prove  an  intention  to' 
elect  under  the  settlement ;  nor,  on  the  other  hand, 
did  the  facts  that  S.  had  disentailed  the  estates  and 
,  mortgaged  them  afford  proof  of  an  intention  to  take  ; 
against  the  settlement.  Spread  v.  Morga%  10  Ir. 
Jur.  N.  S.  341,H.ofL. 

If  a  party,  who  is  bound  to  elect  between  two 
estates,  continues,  without  being  required  *to  electa  in ' 
possession  of  both,  such  possession  and  enjoy ment, 
inasmuch  as  it  affords  no  proof  of  preference,  cannot 
be  held  to  be  an  .election  to  take  due  and  reject  the 
other.    lb.  ^  ;    ^ '  • 

N.,  the  devisee  m  trust  under  will  of  >o.,  who  Imd^ 
been  bound  to  elect  between  two  estates,  ^iid  con- 
tinued in  possession  of  both  till  his  death,  Instituted  a 
suit  to  ascertain  which  of  the   estates  of  S.'',wet'6 
charged  with  debts  and  legacies^  and  A.  consented  tj^a 
decree.  Held,  (reversing  the  order  of  the  Irish'Cbilit  Of 
Chancery),  that  A's  consent  to  such  a  decretd  did'ndtf - 
impliedly  admit  that  S.  bad  power  to  detisb'  all  the. 
estates  which  his  will  purported  to  'devise^  but'  that 
it  merely  admitted  the  validity  of  the  ifriR  jatid  of  ^li6; 
trust  so  far  as  there  were  means  of  carrying  'It  inte 
execution.     lb.  -; 

Semble,  a  party  having  an'  equity  to  compel  'ai^. 
election,  does  not  forfeit  that  equity  by  delay  ih  en- 
forcing it :  (per  Lord  Chelmsford.)     lb.         ^ 

SeeWrLU  '     .  '     \     '\     .  '"''■ 

EQmTy. 

Ignorance  of  law. 

When  money  has  been  paid  or  a  conveyance  ^xe^ 
cnted  in  ignorance  of  a  point  of  law,  relief  may  be 
granted  by  the  Court  of  Chancery;  but  relief  will  not 
be  given  when  it  would  be  against  good  consoietace 
that  the  party  who  made  the  mistake  ishould  be  freed 
from  the  consequence  of  his  own  error.  Cooper  y: 
Fhibbs,  10  Ir.  Jur.  N.  S.  239,  Ch. 
— ♦ — 
ESTATE  PUR  AtJTRE  VIE. 

1.  As  to  necessity  of  words  of  inheritance  to  pose 
absolute  estate  in. 

2.  Barring  estate  tuil  in. 

By  a  marriage  settlement  the  equitable  interest. in 
a  moiety  of  lands  held  for  lives  renewable  for  eve^ 
was  conveyed  to  trustees,  in  trust,  after  the  deceaie 
of  the  wife,  in  case  there  should  be  any  issue  of  the 
said  intended  marriage,  to  pay  and  apply  all  and  sin-, 
gnlar  said  full  moiety,  or  one-half  of  said  estates  and 
properties,  amongst  said  children,  share  and  ahai^S 
alike;  the  yearly  rents,  issues  and  profits,  and  the  in^ 
terest  and  produce  thereof,  to  be  paid  to  and  amosgtt 
them  until  the  youngest  of  said  children  should  attain 
the  age  of  twenty-one  years,  and  then  to  divide  all  and 
singular  the  said  moiety,  or  oae^half  of  said  estate 
and  property,  and  principal  sum  and  auma  of  .vio&^ 
equally  between  and  amongst  them.  Held^ihAi  an. 
only  child  took  an  estate  for  life  onljr.  Brenami^* 
Boyne,  15  Ir.  Ch.  Rep.  189,  R  *  ;  .i 

In  a  deed,  woi-ds  of  llinitatfon  are  neoeesary  iO j)aaS 
the  entire  estate   ih  a  lease  fer  lives  :aneivaUe,/et 
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erer^  whether  the  estate  coarejed  be  legtl  or  equita- 
&le.    7d. 

Words  of  inheritance  in  a  deed  not  necessarf  to 
pass  the  absolnte  ihtereect  In  an  estate  pwr  auir9  vm. 
Srendn  r.  Boj/ne,  10  Ir.  Jar.  N.  6.  63,  CHi.  App. 

P.  W.,  who  was  siised  for  an  estate  for  lives  re- 
newable for  ever  in  the  lands  of  Deneen*  kad  two 
dangbters,  £.  and  t/.  Upon  the  marriage  «f  C. 
wUh  B.  k  settlement  was  execnted*  whereby  the  said 
ftther,  P.  W.,  granted  said  lands  to  trastees  upon 
trust*  after  the  decease  of  C*,  in  case  there  should  be 
anjr  Isbqc  of  the  said  intended  marriagei  to  pn/  and 
appV  all  and  sin^alaf  said  fnli  moietj  or  one  half  of 
iaid  estates  and  properties  amongst  said  ehildrea 
(withont  adding  ahy  words  of  Umltation)«  the  deed 
iben  prbvided  thai  if  ti.  died  without  issnoi  then  the 
(msteesi,  their  heira»  dee.  shall  stand  seised  and  pos- 
sessed  of  all  aha  'singular  tlie  moietj  of  the  lands  of 
berr^n  '*  for  the  sole  'e&clasivie.ase  and  benefit  of  the 
fiud  P.  W.  his  heir8,'»<&c.  t.  had  one  diUd,  K.  Hdd 

Jrerersing  ilie  decision  olf  the  Master  of  the  Bolls), 
hat  in  a  deed  words  of  limitation  are  not  aaoessary  to 
pass  the  entire  estate  in  a  le^  for  lives  renewable 
for  ever,  and  that  K.  took  an  absolate  estate  in  said 
lands,  and  not  an  estate  for  life  merely.  Br4ncM  t. 
So$ine^  10  Ir.  Jur.  N.  S.  ^3,  Oh,  A|^. 

2.  Barring  edaU  tail  in. 

J.  R.  b)r  liis  will  made  in  1807i  charged  certain 
•states  pur  autre  vts,  of  which  he  was  seised,  with 
i^everal  annuities  and  other  ibcambrances,  and  subject 
thereto  he  devised  said  estates  to  trustees  to  permit 
bis  son  James  to  i^sceive  tho  rents,  Ssc,  for  his  Ufe, 
and  on  failure  of  issue  of  said  James,  remainder  to 
his  son  John  for  life;  and  on  failure  of  issue  of  said 
John,  to  his  daughters  IBliaa  and  Eilea.  and  to  his 
grandson,  J.  N.  B.  as  tenants  in  common  in  gticut 

Sail. — By  indenture  of  'i^Oth  January,  1827«  the  said 
fames  and  John  assigned  to  P.  0.  as  much  as  in  them, 
or  eitber  of  them  lay,  the  said  lands  upon  the  trusts 
therein  declared.  Subsequently  P.  Q^  then  owner  of 
tne  mere  legal  estate,  by  indenture  of  marriage  settle- 
ment bearing  date  the  22nd  October,  liB37r  conveyed 
said  lands  to  trustees  upon  trust  for  P.  0.  for  life, 
remainder  to  his  daughter  for  life,  with  remainder 
over  to  the  children  of  the  marriage. — J.  N.  B»,  who 
wasequltable  tenant  in  qucui  tail  in  remainder  to  one- 
third  of  said  lands  under  said  will,  was  an  executing, 
though  not  a  granting  party  to  this  settlement*  HM, 
that  P.  C,  the  ovrner  of  the  legal  esute,  and  J.  N. 
B.,  the  equitable  tenant  in  qttasi  tail  of  one-third  of 
said  lands  in  remainder  having  joined  in  said  convey- 
ance, same  was  a  sufficient  bar  of  the  quan  entail  of 
said  one-third,  and  that  J.  N.  B.,  who  was  an  execut- 
ing, thoagh  not  a  granting  party  to  said  deed,  had 
conveyed  thereby  bis  estate  as  effectually  as  if  he  had 
been  a  granting  party.  Bonynge  v.  Finucane,  10  Ir. 
Jur.  N.  S.  141,  Ch. 

♦ 
ESTOPPEL. 
S.  agreed  with  E.  for  the  purchase  from  him  of 
lands  sold  in  the  Incumbered  Estates  Court,  but  not 
yet  coQveyed.  Part  of  the  consideration  for  the  pur- 
chase was  to  be  a  bill  of  exchange  accepted  by  the 
T.  Bank.  S.  forged  a  conveyance  from  the  Incum- 
bered Estates  Court  to  persons  from  whom  he  had* 


traced  liitle  to  UnselC  and  execmad  a  conveyMce  ts 
W.  reciting  the  forged  conveyance  as  if  genobe.  AP 
terwards,  the  Incumbered  Cstates  Court  executed  s 
conveyance  to  S.,  redtkg  ih^  purchase-money  to  be 
E's.  JSTsU;  that  voder  the  gMiolae  dead,  aa  taterest 
in  the  laad  passed  by  esfeoppial  So  W.  That  E.  M 
net  a  lien  for  Uie  iuiouot  «f  the  UtL  Bj/re  t.  M-^ 
Imr,  It  h.  Oh.  Bap.  1,  Ck  App. 
■  #  - 
EVISfiNOE. 

1.  Acta  oj  ownirdk^^. 

2.  Andeni  documents  and  reeords. 

1.  Aeiaf^owrurih^ 

A  pdicy  of  Msaranefagamsc  fire  «ieet(Al  by  OBedf 
thdiMftSojittviiejeettosnt  is  «ot  ^missUrfe  faeri- 
dBaoeto«howaBAetof«araSr«hip  «v)sr  the  ^renisei 
in  dispute.  Latoudie  r.  Penninck^  10  Ir.  Jor.  N.  9t 
273iaP. 

2.  Ancient  documents  and  records* 

W^ere  ^  the  trial  of  ihhisiba,  wlielfasrllM  Issds 
we«e  (Jaiattflrs  latids»  as  allegod,  (he  plaitttfff  kad  gifti 
prima/meie  proof  of  atenteoy  ftomj^r  to  feu  sot)- 
siatlaig  ia  him,  and  the  defendant  lor  the  pappose  lof 
displacing  that  case,  and  showing  thstt  ihe  Interest  ef 
the  fiorttier  tenaat,  tander  whom  tte  pteimilf  elshssd, 
had  expired  «vlth  his  life,  having  first  p^uA  thM  A 
(tile  forsaer  tenant)  had  entered  into  pessetoi«i  st  s 
cettain  period  twenty-eight  yean  Mm,  aad  during 
her  life  .paid  a  onrtain  rsnt»  tanderad  in  evideoee  a  do- 
cument purporting  to  be  a  pvopesal,  Iwariag  the  siii 
date,  for  the  holding  of  tin  premises  for  the  term  of 
her  natural  life,  at  .ttie  aaid  rent,  and  purporting  to 
havie  affixed  thereto  isaid  A's  mark^  aad  duly  scoepted 
by  the  then  landlord ;  and  altlroogh  evidence  hid  be« 
given  of  the  deceased  landlord*a  signature^  aid  tlut 
the  said  docuttients  were  foond  among  his  papan,  yat 
as  none  had  been  given  of  said  A*s  marki  aad  wA 
evidence  was  received  at  the  trnd^  ^ebjest  to  oljee- 
tion.  Bdd,  that  such  document  was  not  adoiis^le 
as  evidence  for  the  defondant,  eitber  as  'an  soeieflt 
doonraent  or  as  a  declaration  against  Isteieit,  snd  a 
new  trial  wastherefore granted.  Mo^fnahan v. Berryy 
10  Ir.  Jar.  N.  8.  136,  Each. 

QiMsrd— ^If  evidenoe  had  been  given  to  show  the 
impossibility  of  proving  the  doeoment  >by  living  tssti- 
mony,  would  the  document  hare  then  been  sdmitfi- 
ble?  Jb. 

Held,  that  a  map  made  in  tlie  year  1609  of  the  six 
escheated  counties  of  tfae.province  of  Ulster,  by  Tirtue 
of  a  commission  issued  by  the  Crown  ondertbe  Greit 
3eal  of  Irdand,  dated  the  21st  of  July,  in  the  7A 
James  I.  and  which  map  was  preserved  in  the  Sttte 
Paper  Office  in  London,  was  properly  reeeivsble  m 
evidence.  Staples  v.  Harpur,  10  Ir.  Jnr.  N.  S.  121, 
Ch.  „  , 

Thebookof  diatributions  is  evidence  of  title.  Poole 
V.  Griffith,  16  Ir.  0.  L.  R.  238,  Ex.  Ch.  «.c.,9Ir- 
Jur.  N.  S.  201. 

gee  CnnciNAL  Law,  3. 

EXCEPTIONS  rGoNOTRUcnow  akd  Validitt  or). 
Demise  of  the  whole  tenitory  or  precinct  of  mfh 
commonly  called  A,  containing  in  itself,  by  estimstion, 
thirty-two  poles  of  land,  more  or  less  5  the  wbow  tef 
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litorf  or  precinct  of  If  nd,  commoiily  ci^ed  B,  con- 
taining in  itself,  by  estimation,  six  poles  of  land,  more 
or  less;  the  whole  territory  or  precinct  of  land,  com- 
monly called  C,  containing  in  itself,  by  estimation, 
two  poles  of  land,  either  more  or  less,  being,  in  all, 
forty  poles  of  land,  sara  and  except  two  poles  of  O, 
Aoate,  lying,  and  being  in  the  manor  of  A*  Eddy 
-tiiat  Che  exception  was  good.  EIHb  r*  Thi  Lord 
J^Hmaie,  15  Ir.  GL  Rep.  237,  R. 

Demise  of  the  whole  territory  or  preehiet  of  land 
tommonly  called  Termon,  containing  in  itself  by  esti- 
matioo  40  poles  of  land,  save  and  except  2  poles  of 
Cbrtaqml,  sitaate  and  being  in  the  ttiaaor,  &c  Held 
fsffimring  tiie  order  of  the  Master  iif  the  Bolls),  that 
the  exception  of  said  2  poles  is  good.  EtUe  v.  The 
Lord  Primate,  10  Ir.  Jnr.  N.  S.  &l,  Gh.  App. 

A  mere  mistake  of  the  conveyancer  shall  not  ei^title 
a  party  to  relief  in  equity.     lb* 

Leaaor  granted  certain  lands  in  foe-farm  to  lessee 
and  his  hetrs,  **  excepting  the  use  and  benefit  of  all 
mines  and  minerals  that  mi^t  be  fonnd  in  and  npon 
the  ssud  granted  premises.'*  Upon  and  under  said 
fands  a  certain  **  fire  clay"  was  fonnd  to  exist.  On 
canse  petition  for  an  injancCion  to  restnun  the  lessees 
from  taking  said  day  from  ont  of  said  lands  or  any 
part  thereof  it  was  Held  that,  while  the  snrfooe  day 
was  iMrt  exeepved  by  tlie  reservation  in  said  lease,  the 
day  which  was  got  ont  from  a  depth  in  the  gronnd  hy 
niaiftg  apparatves  was  excepted,  and  that  therefore 
the  injnaetfon  most  be  granted,  restratntng  the  les* 
sses  from  taking  the  cUiy  from  bsneafih  the  sarface, 
and  refused  so  far  as  the  socface  clay  was  ooncemed. 
Su^plee  T.  Harpur,  10  Ir.  Jnr.  N.  S.  121,  Oh. 
♦ 
EXECUTOR. 

1.  Power  of  ecUe  by, 

2.  VmaeiavU. 

L  Power  qfeaHe  by, 

A  will  contained  a  direction  that  part  of  the  testa- 
tor's property  should  be  sold  or  disposed  of  except 
the  interest  in  a  certain  house,  for  ten  years  only,  if 
thought  advisable  on  the  part  of  the  executors,  and 
bequeathed  the  property  to  his  son  who  was  a  minor. 
The  executors  sold  the  whole  interest  in  the  house  to 
the  respondent,  who  had  notioe  of  some  restriction 
OS  the  executors*  power  to  sell.  There  were  no  debts. 
HeU  ia  ol  suit  to  impeach  the  sale,  that  the  sale  being 
a  broach  sf  trust,  the  respondent  was  bound  to  prove 
that  the  sale  was  at  the  full  value,  M^MuUenr. 
(yjUaig,  16  Ir.  Ch.  Uop.  251,  B. 

A  teatator  devised  to  his  brother  all  his  estate,  by 
dischar^ng  all  his  bequests  and  just  debts;  if  not,  the 
estate  was  to  be  sold  by  aaction,  at  the  discretion  of 
his  executors;  and  he  wished  them  to  discharge  his 
just  debts.  Held,  that  the  executors  took  no  inte- 
rest in  the  testator^s  real  estate,  but  had  merely  a 
power  to  sell.  Thompson  r,  Todd^  15  Ir.  Oh.  Rep. 
337,  R. 

There  is  no  Irish  statute  correaponding  with  the  21 
Henry  8,  c.  4  (Bug.)  Therefore  if  two  executors 
liave  a  power  to  sell  real  estates,  and  one  of  them  re- 
nounce, the  power  cannot  be  exercised  by  the  other. 
Jb. 

Qucere — Whether  a  power  to  sell  real  estate  is  suf- 


ficient to  entltDa  a  party  to  sue  for  specific  performance 
of  aa  agreement  for  a  partition  of  it.    lb. 

2.  Dev€utavit. 

A  sale  or  mortgage  of  a  leasehold  estate  by  an  ex- 
ecntor  is  not  impeachable  unless  the  mortgagee  is 
privy  or  party  to  a  fraud  or  devastavit  by  tqat  exe- 
cutor. In  re  Johnston's  estate,  lO  (r.  Jur.  N.  S.  139, 
L.  E.  C;  s.  c.  15  Ir.  Ch.  Rep.  260. 

h  is  a  devastavit  when  an  executor  or  an  execu- 
trix deals  with  assets  for  any  purpose  not  connected 
with  the  administration  of  the  testator's  estate.    Jb. 

An  executrix  cannot  carry  on  a  partnership  basi<' 
ness  with  her  testator's  assets,  nor  can  she  raise  ca* 
pital  for  that  business  by  mortgaging  her  deceased 
husband^s  property.  Such  a  proeeeding  constitutes  a 
devastavit,  and  the  Oourt  wUl  dismisa  a  petition  filed 
by  a.m<Nrtgagee  to  raise  his  charge.    Jb. 

FIAT. 
Affidavit  to  ground  a  judge's  fiat»  made  before  any 
writ  issued,  and  so  without  title  of  cause,  or  the 
Court  in  which  it  was  sworn.  B(§fd,  that  the  fiat  is- 
sued thereon  was  good,  the  writ  having  been  issued 
before  the  fiat.  Enright  v.  Enright,  15  Ir.  0.  L.  R» 
App.  xiv.;  s.  c.  10  Ir.  Jur.  N.  S.  Q.  B. 
See  Ab&est. 

♦    '. 
FISHERy. 

1.  Construction  of  grant  of. 

2.  Appeals  under  sL  26  j-  27  Vict,  c  114. 

,   (a)  Fixed  net  legally  erected,  ire  within  e.  4^ 

(b)  Partial  abatement. 

(c)  Meaning  of**  land  adjoining ''  ti»  ^.19  fffefat^ 
5^6  Vict,  c  106. 

1.  ConstrucHonef  greint  of. 

The  O'N.s  claimed  the  fishories  in  the  river  Bann 
under  royal  letten  patent  of  19th  Charles  S,  which 
letteca  granted  said  fisheries  in  said  river  to  the  par- 
ties in  that  patent  mentioned.  At  that  tune  the  wa^ 
ters  flowed  in  s  drouitons  course  from  a  point  on 
Lough  Neagh  to  a  point  on  Lough  Beg.  At 
a  subsequent  period  siud  two  points  were  con* 
nected  by  a  right  line  called  **  the  new  cut/' 
through  which  cut  a  great  portion  of  the  waters 
thenceforward  flowed,  and  in  this  cut  now,  though 
not  at  the  time  of  the  patent,  called  the  Bann,  the  M'S*ji 
fished.  The  Master  of  the  Rolls  restrained  by  in- 
junction, bearing  date  the  5  th  of  November,  1864, 
the  M*£.8  from  fishing  in  the  river  Bann  "  within  the 
limits  of  the  several  fisheiy  granted  "  by  the  aforesaid 
letters  patent.  Hdd,  that  the  injunction  ought  not 
to  have  been  granted,  inasmuch  as  the  place  in  which 
the  M'£.s  fished  did  not  form  any  part  of  the  river  in 
which  the  several  fishery  was  created  by  said  letters 
patent.  Af'^Erlane  v.  O'NeiU,  10  Ir.  Jur.  N.  S.  233, 
Oh.  App. 

See  LAxmLORD  and  Tenant,  4. 

2.  Appeals  under  st.  26  ^  27  Vict.  c.  114. 
(a)  Fixed  net  legally  erected,  dc.  within  s.  4. 

A  fixed  net  erected  ia  1854,  bat  unused  from  1857 
to  i86'3,  and  of  which  daring  the  open  season  of  1862^ 
only  some  gje-poles  remained  standing,  is  not  a  "fixed 
net  legally  erected  for  catching  salmon  or  trout  daring  the 
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Erectors  in  Dablin,  at  tbe  scale  ot  remaaeration  pro- 
Tided  by  the  terms  and  articles  of  agreemeat  of  the 
said  company.'*  There  was  one  other  director  of  the 
Dublin  board.  The  board  of  directors  never  set  apart 
any  sum  for  the  remuneration  of  directors.  An  ac- 
tion having  been  brought  against  defendant,  for  a 
debt  alleged  to  be  due  by  him  to  the  company,  he  set 
off  his  claim  for  remuneration  of  his  services  as  a  di- 
rector, ffeld^  that  there  having  been  no  setting 
apart  of  a  fund  for  this  purpose,  said  claim  did  not 
arise.  The  English  and  Irish  Banking  Company 
(LimUed)  v.  Gray,  15  Ir.  CUR.  538,  C.  P. 


CONDITION. 
The  plaintiff  being  possessed  of  a  term  of  years  in 
certain  premises,  demised  to  the  defendant,  by  lease 
containing  a  condition  of  re-entry  in  case  certain  sums 
of  money  thereby  covenanted  to  be  expended  in  the 
erection  of  buildings  in  the  manner  therein  provided, 
were  not  so  expended.     Some  months  subsequent  to 
the  execution  of  the  lease,  the  plaintiff,  on  being  in- 
formed that  defendant  was  desirous  of  subletting  cer- 
tain portions  of  the  said  demised  premises  for  bnlldiug 
ground,  but  had  a  difficulty  in  making  sufficient  mar- 
ketable title  on  account  of  the  existence  of  said  condi- 
tion, agreed  to  provide  against  that  difficulty,  and 
thereupon,  by  a  writing  under  his  hand  and  seal,  and 
indorsed  npon  the  back  of  the  lease,  covenanted  with 
respect  to  any  person  who  should  become  tenant  for  any 
portion  of  the  demised  in  manner  therein  provided, 
that,  in  case  the  estate  of  the  lessee  should  incur  a 
forfeiture,  such  forfeiture  **  shall  not  in  any  manner 
whatever  affect  the  Interest  or  interests,  or  property 
of  such  person,  &c.  so  as  in  any  manner  to  deprive 
such  person  or  persons,  or  any  of  them,  of  the  full 
benefit  and  advantage  of  their  respective  buildings 
and  holdings  npon  the  said  premises.      And  it  is 
hereby  further  covenanted  and  agreed  that,  in  case  of 
any  such  penalty  or  forfeiture  as  aforesaid,  being  in- 
cnrred,  and  that  any  proceedings  be  taken  and  ren- 
dered effectual  on  account  thereof  by  said  W.  C.  CoU 
yille,  his  executors,  &c,  then  in  such  case  he,  the  said 
W.  0.  Colville,  instead  of  said  James  H.  Hall,  his  ex- 
ecutors, &c  shall  be  entitled  to  recover  and  receive 
the  rents  to  be  payable  by  such  person  or  persons  so 
becomio^  tenant  or  tenants  to  said  premises  in  man- 
ner aforesiud,  and  that  such  person  or  persons  so  be- 
coming tenant  or  tenants  to  such  premises  as  afore- 
said, shall  not  be  rendered  or  become  in  any  manner 
liable  to  pay  any  greater  sum  or  sums  than  the  yearly 
ground  rent  or  rents,  to  be  reserved  and  made  paya- 
ble respectively  to  said  James  H.  Hall,  his  executors, 
&c.  anything  to  the  contrary  of  these  presents  or  any 
portion  thereof  notwithstauding."     The  lessee  having 
failed  to  perform  the  said  bulldiag  covenant,  tbe  plain- 
tiff brought  an  action  of  ejectment  on  the  title  for 
condition  broken.    Held^  per  Deasy,  B.,  Hughes,  B., 
And  Fitzgerald,  J«  (affirming  Doe  v.  Baleman  (2  B.  & 
Aid.  p.  168),  that  a  lessee  for  years,  who  bad  had 
his  whole  interest,  subject  to  a  right  of  re-entry  on 
breach  of  condition*  might  enter  Cor  condition  broken, 
noiwitl^staDding  that  he  has  no  reversion  in  him. 
ColviUe  V.  JBaU,  10  Ir.  Jur.  N.  S.  169,  Exch.  Oh. 

^Per  Hayes,  J.)  that  the  receipt  of  rent  subseqaeot 
to  a  breach  by  a  receiver  appointed  by  the  Goort  of 


Chancery  at  the  suit  of  the  plaintiff,  did  not  uecea- 
sarily  amount  to  a  receipt  of  rent  by  the  plaintiff  him- 
self, and  did  not  operate  as  a  waiver  of  the  forfeitare. 
lb. 

(Per  Curiam)  that  the  objection  now  raised,  that 
no  re-entry  by  the  plaintiff  had  been  proved  at  the 
trial,  not  having  been  there  made,  conld  not  be  relied 
on  in  the  Court  above.    lb. 

That  the  endorsement  npon  the  lease  amounted  to 
a  release  of  the  condition  of  re-entry,  first  (per  Fitz- 
gerald, B.,  O^Brien,  J.,  and  Pigot,  C.B. ; — dissaditn- 
tibtis  Deasy,  B.,  Hughes,  B.,  Fitzgerald,  J.,  and 
Hayes,  J.)  on  the  ground  that  the  condition  not  bein^ 
apportionable,  and  the  words  being  sufficiently  large 
and  clearly  intended  to  amount  to  a  release  of  part, 
the  apparent  intention  of  the  parties  that  the  releaao 
should  be  limited  in  its  operation  should  not  be  al- 
lowed to  control  a  well  settled  rule  of  law  to  the  con- 
trary. Secondly  (per  Lefroy,  C.  J.) — ^That  another 
construction  would  lead  to  multiplicity  of  suits  and 
circuity  of  action.    lb. 

(Per  Deasy,  B.,  Hughes,  B.,  Fitzgerald,  J.,  and 
Hayes,  J.:  dissentientibus  Fitzgerald,  B.,  O^Brien, 
J.,  Pigot,  C.B.,  Lefroy,  C.J.) — ^That  the  endorsement 
amounted  merely  to  a  covenant  not  to  sue,  on  the 
ground  that  it  simply  purported  to  be  such,  and  that 
such  constmction  would  best  carry  out  the  object  of 
the  parties.     lb. 

QucBre — 1.  Where  a  termor  purports,  in  the  pre- 
mises of  a  deed  to  convey  his  whole  interest,  by  words^ 
which,  taken  alone,  would  clearly  operate  as  an  as- 
signment, but  in  the  habendum  reserves  to  himself  a 
reversion  of  twenty-one  days,  shall  the  latter  words 
so  restrict  the  operation  of  the  former  as  to  redace 
the  instrument  to  a  sub-lease?  2.  Has  it  become 
necessary  since  the  passing  of  the  Common  Law  Pro- 
cedure Act,  1853,  to  prove  actual  ro-entry  in  eject- 
ment on  the  forfeiture.    lb. 


CONSIGNOR  AND  CONSiaNBE. 
The  consignor,  in  a  bill  of  lading,  loses  his  right 
of  stoppage  in  transitu,  npon  the  insolvency  of  the 
consignee,  when,  prior  to  the  insolvency,  the  bill  of 
lading  has  been  transferred,  by  indorsement,  to  i 
purchaser  for  value,  6ona  ^Me,  and  without  notice  of 
the  consignee's  insolvency.     18  &  19  Vict  c  Ul* 
Kemp  V.  Canavan,  15  Ir.  0.  L.  R.  216,  Exch. 
— ♦ — 
CONTRACT. 
Plaintiff,  wishing  to  sell  his  cattle  at  Huntingdoa 
Market,  entered  into  a  contract  at  Kells  with  defen- 
dants that  they  should  carry  the  cattle  by  their  train 
to  Dablin,  and  thence  to  Holyhead  (to  catch  the  train 
for  Huntingdon)  by  one  of  their  steamers,  ''^^^^ Y" 
advertised  to  sail  at  a  certain  hour  (which  would  ha^ 
brought  the  cattle  to  Huntingdon  in  time),  defendanw 
did  not  send  the  cattle  by  that  steamer,  but  by  anotneiv 
which  sailed  subsequently,  and  thus  the  cattle  wert 
late  for  the  market,  and  had  to  be  sold  at  aloaa.    ai 
the  trial  the  jury  found  for  the  plaintiff  with  substan- 
tial damages.     Hdd,  on  motion  to  change  the  verOi^ 
into  one  for  defendants,  or  else  into  one  of  nonuMi 
damages  pnrsuant  to  leave  reserved  at  the  tnal,  wai 
the  conditional  order  obtained  for  that  purpose  mu5i 
be  discharged,  and  that  the  question  as  to  the  contra* 
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brought  to  the  poslmaster.     Wj/nne'a  caae^  15  Ir.  C* 
X,,  R.  359,  Reg.  App. 

An  objector  gave  ia  evidenee  a  notice  of  objection, 
dalj  sUniDod  by  the  postmaster,  with  the  name  and 
address  of  the  voter  objected  to  indorsed  upon  il. 
The  doplicate  notice  of  objection,  unindorsed,  was  de- 
livered by  post  to  the  voter  in  an  envdope  directed 
16  the  same  address  as  the  indorsement  of  the  stamped 
notice.  Hdd — ^that  the  notice  served  was  not  a 
**  duplicate,"  and  was  not  duly  "  directed  '*  to  the  party 
objected  to.  (Fitzgerald,  B.  and  Deasy,  B.  dim^UfUi- 
ha.)    lb. 

(fr)  JE;geaqftMrvic$  ^. 

A  Totar  wliMB  name  appeared  upon  the  registvy 
nlbsed  ta  prove  h«i  right  to  vote  on  tiM  mere  proof 
of  service  of  a  aotiee  of  objectioa  spon  him.  The  ohair- 
man  thereDjpoft  expunged  his  mmm.  HM^^M  tha 
dnirsan  Ind  aot  airffcieot  evidence  before  him  to 
warrant  hb  deoisioii.  CorroiTr  eeue,  15  Ir.  0.  L.  R. 
374,  Reg.  App. 

6.  Evidence^  who  judge  of  admissibility  of. 

The  chairman  is  the  sole  judge  of  the  admissibility 
of  ttvidieoca  tejdered;  Ibevelbre  aa  afipeal  apan  the 
gFoand  that  the  chairman  had  admitted  %ht  probate* 
of  a  wtU  as  evidenoa  of  a  devise^  ivaa  dJamiased. 
I^Bhtr't  cam,  15  Ir.  C.  L.  R.  369,  Reg.  App. 

6.   Co^ts  of  appeal. 

Although  an  appeal  ho  dismissed,  the  Court  will 
not  give  cost^s  if  vx  thetr  opinion  iheire  bad  beea  a 
mtacarriage  in  the  case.  CarmichaePs  case,  15  Ir. 
C.  L.  R.  371.  Reg.  App. 

U.  Vvmav^u 

K  InDmUiik. 

A  man  who  being  rated  fbr  premises  in  the  city  of 
PahHn,  which  include  a  *' house,  warehouse,  counting- 
house,  or  shop,"*  and  having  the  other  aeeeesary 
quaHfieatlbtts,  parts  with  the  possesston  of  the  whole 
or  of  a  part  of  such  premises  other  than  the  ^  house, 
warehouse,  counting-house,  or  shop,'*  does  not  thereby 
dfeeotitfe  himself  to  have  his  namo  inserted  in  the 
burgess  roll.  Johnson  t.  I%e  Lord  Mayor  of  Ditb' 
Uk,  15  Lr.  0.  L.  R  1,  Q.B.;  sc,  9  Ir.  Jur.  N.S.  324. 

2.  In  boroughs  other  than  Dublin^ 

A  burgeea  of  a  borough  (other  than  DuUia)  in 

Inland,  ia  disantiitled  to  have  his  oama  ret^oed  oo; 

tha  burgees  folU  >f  Uo  vate^^book,  for  the  time  being 

hi  foro^  doea  not  aviiksnco  that  the  very  pr^mise^i  la 

laspect  of  which  he  cUims  a  right  to  the  moaicl^l 

franchisok  wer%  duriag  tha  twelve  laeiMha  prior  to. 

the  last  day  of  August,  pvecedi^g  tho  reviskm,  rated 

to  tho  relief  of  the  poor,  at  tha  annua)  rated  valuo  of 

not  leas  thaa  £10.    Tho  Quern  v.  Mayor  qf  Belfast, 

15  Xr.  C^  L.  R.  154,  Q.  &;  s.a,  S  Ir.  Jur.  N.a  27. 

— 4— 

GARNISHBE  ORDER, 

See  Pbacticb  (Law),  13. 

♦ 

GUARANTEE. 

A  guarantee  was  entered  into  in  the  fbllowing 
terms:  '*R.  M.  and  Son,^  gentlemen^  considering  that 


you  have  employed  \V..F.  aa  yourageatf  I.h^re^fr 
agree,  and  bind)  and  oblige,  as  cautioner  fpr^tdewbolfr 
intromissions,  actings,  and  doings  of  tl^e  said  VV,,^  F.» 
as  your  agent,  it  being  understood,  however,  thk^^thar 
above  cautionary  obHgaCion  is  not  to  ^xcded  the  sum 
of  £100  sterling.  I  am,  gentlemen,  y6ut  obedieiii 
servant,  F.  H.  W.**  -HiW— first,  that  (jhe  cQuisIder- 
ation  disctosed  on  the  fece  pf  the  guarantee  was  4 
concurrent,  and  not  a  past  conslderatlo;!,  and  if\'A^ 
therefore,  the  contract  was  a  valid  one. 

Secondly,  that  thouglk  itt  the  term^/^f  ihh'  ScolQh 
law,  it  was  yet  sufficiently  intelliglbfe  of  itself  witbetfi 
words  (0  interpret  it.  Chrrdsf.  WM^ey,  fO'Ir. 
Jut.WS.,  146,  Q.B.  /  *    ;*  \ 

The  parties  to  whom  the  guarantee  Wta  '^W^  iVertf 
named  as  ^R.  M.  and  Son."  fn  the  smiimonvTiAd 
plaint  the  plaintiff  were  described  its*  ^W.  G.,  6. 
H.  and  J.  P.,  trading  as  «.  il.  and  Soa."  jBWc*— 
that  the  names  of  t^  pbiatiffsi  sufficiently  appealed 
on  the  faos  of  the  guarantee.     >U. 

The  defendant  gave  to  the  plaintiff  th«  f<^o^ng 
gnaranty:-^^*Geotlemen,  you.  will  please,  19  xredU 
Mr.  A.  to  the  ^pc^tent  of  £30  monthly,  (Vgim  tigie  to 
time,  and  in  d^iault  of  his  not  paying  1  wilLborAA* 
countable  (br  tiM  above  aa^oant.*'  ,ffelfi,  tli(atptha 
words  ''iiGtrtbe  above  ainount  ^'  did  noi  ceufi/ie  |tho 
defeadaot's  liability  oa  fool  of  tha  guaranty  to  the 
sum  of  X30,  bat  that  he  was  responsible  fot  all  gooda 
supplied  by  the  phtiotiff  to  A,  to  the .  e;at€v^^  of  £30 
moathly.  Tenant  v,  Orr,  15  Ir.  Q,  I^R^  39i7*  C^P-i 
s,a  9  Ir.  Jar^  N,S.,  131.  ^  ,    ;^ 

ThedefeadaAt  undertook  to  see  the  plaintiff  paid 
for  certain  gooda  sappITed  by  )Ah  to  A.»  a(  th^  defaur 
dant's  re(|aest.  After  the  goods  had  beea  ^piiedi 
and  A.  had  maile  default  in  pa>'mea«,  the  defeodaah 
aioknowtedfed  h)a  liabiliiy  nadar  die  guarantee,  and 
pronaisad  to  pay  tho  plaintiff  the  priaa4>f  tha:gobda» 
Neither  the  guarantee  noe  the  uteo^aaat  promisai 
waa  ia  ivfitiai^  AM, thaA tM plaintiff uH^oaiitred 
to  recover  00  an  aeco«K  slated*  Wii^n  v.  MaasiaU^ 
15.If.C.  L.a„467,  O.F. 

HABEAS  OORPOa  I 

A  writ  of  habeas  corpus  grtM^l  to  ?8sae  on  tIA 
civil  aide  of  the  Ooart.  In  r»  M&yhh,  10  lr.  Bar. 
N.8.»  269.  Q«  B. 

— # — 
HUSBAND  AND  WIPE* 

1 .  Lhh^xty  oj  husbat^  for  wtf^s  contracts, 

2.  Pf  a  rmmey  an4  sepeacau  property. 

3.  Effeci  ofhmbamis  wiU  upon  toife's  rtgkfs  utnebf 
seUleiment 

1.  JUahility  of  husband  Jbr  wifii^s  contracts. 

The  question  whether  a  wi£b,  living  with  her  hua* 
band,  has  authority  to  bhid  hfm  by  her  contilict  for 
naoessaries,  is  a  <yiestioa  of  agency .  She  is  presumed 
to  have  the  authority,  bat  the  presumption  may  ha 
rebutted  by  circumstances  showing  that  her  agjsney  ia 
at  an  end;  Mo^n  v.  NoUm,  10  Ir.  Jar.  N.S.,  279i 
Q.B. 

A  allowed  hfs  wife  £S  a  week  Ibr  the  supply  of 
necessaries  fbr  the  family,  and  forbade  herfiaoontrapt 
any  debta  for  those  Daca^^aries.  The  wife,  for  a 
series  of  yearS|  obtained  goodi  on  credit  from  thtf 


4^B^      TT-ilj^^JJ^^^^^J  ir.y.]        ^^.^W  ^aVh  irnnfTv  ixbEX. 


nu'< 


[^InJuncU^n, 


Olio    'J'J'M.  </    :rJ..      ^^\        jJ         ^         ]  .  ^ 

,Li4®  yH?^^K^^*^-^"^^'^''fy^^<^^^^°^®^  ^°^  ^'s    devise  of  his  property;  aad  he  devised  all  the  rest  of 
y?¥iry,^/,.A  Mi|J;^^^i.^»  foi-  all  that  ap-    his  real  and  personal  property  to  trustees.    Held, 
.^  .  ..Wr,^' W^^  ^^.WP^^^  '^*'  the  goods    that  the  wife  who  survived  the  hasband  was  barred 
.ofepSR:  S^V^e^^^^i.KrwJse  fhan  for  cash.      The  ^  by  the  will  from  claimiag  any  portion  of  the  principal 
li^Hmf^^Y^n^fi^^  J^^  P^^ov^  the  actioni  sent  io  '  of  the  funds  comprised  in  the  settlement.    Bat,  Hdi 


Wfg  ;^QPJ^t  jix>  4^,aQd>Qa  two  occasions  he  took  bilb 
t)^^^,^fjfa  wi?(^,,,jft^^  plaintiff's)  resi- 

,,^i}.4!l]^  a^dmi^tod  t1iAt<  thia.was  done  in  order 


,j;^ij^e4,f^.eMent  />f  |he  wife's  dealings  from  A* 
bffiilW^^-i*^^p  Before,  whom  the  case  was  tried, 
;oid  the  jury  tl^  the  question. for  them  to  consider 
^TMfe  f  ^^fe®";  L*!^f  ff^^  ^^""^  obtained  on  the  credit 
of  the  husband  or  oil  that  of  the  wife.  The  jury 
found  for  the  plaintiff.^  ffeld  (Fitzgerald,  J.  diasen- 
Uente)  that  the  verdfql  should  ^  set  aside,  and  that 
there  should  be  a  new  trial.     lb. 

.  V  ,2,  JPin  ffw^wiy  and  separate  property. 

l!'he  rule  of  the  Court,  that  an  arreat  of  a  wife's 
separate  estate  or  pin-money  canaot  be  recovered 
against  the  hasbandi  being  founded  on  the  presumption 
that  it  has  been  applied  to  the  maintenance  of  the 
vifi^f  oir.tothe.  general  purposes  of  the  family,  with 
tl»e  ^ent  of  the  wif^  does  not  apply  where  there  is 
a!receiv$r6ver  the  property  liable  to  it.  Nor  has  it 
V9iy  appGcation  against  a  purchaser  for  valuable  con- 
ai(}eratioQ.  of  the  separate  estate  or  pin-money.  Fose 
X.  Fpss,  15  It.  Ch.  Rep.  215,  R. 
.  The  rale  of  the  Court  is,  that  only  one  year's  ar- 
irear  of  pin-money  can  be  recovered  against  the  bus- 
pandft  which  rule  is  founded  on  the  presumption,  that 
tjxy  airrear,  beyond  that  of  a  year,  haa  been  applied 
^  the}  maintenance  of  the  wife,  or  to  the  general  pnr- 
posea.,Qf  the  family,  with  the  assent  of  the  wife. 
This  rule,  however,  does  not  apply  where  the  pin 
inoney  has  been  assigned  for  valaable  consideration 
to  a  third  party,  or  where  there  is  a  receiver  over 
i^e.  Fosi  V.  Foss,  10  Ir.  Jur.  N.S.,  301,  Ch.  Ap. 
ir  Two  sums  of  money,  the  property  of  a  wife,  were 
(f|it,^y  her  to  her  husband,  who  gave  her  a  cheque 
for  one  sum,  ana  for  the  other  a  letter  acknowledging 
the  r^ipt  pf  it,  and  placing  it  to  her  credit  in  his 
firtn.  '  BMd^  that  she  was  entitled  only  to  one  year's 
interest  on  the  sums,  against  her  husband's  assets. 
UacA9  n  Matutin,  U  Ir.  Ch.  Rep.  150,  R. 

\  3.  EJ^ect  qfhusbaruPs  wiU  upon  wifeU  rtghia  under 
UitiemenL 

-.By  a  marriage  settlement,  property  of  the  wife 
^as  con,veyed  to  trustees  in  trust  to  pay  the  interest 
to  the  husband  for  life;  and  after  his  death  to  the 
vtife  for  11(0 ;  and  after  the  death  of  the  survivor,  to 
pi^y  thjp  principal  to  the  child  or  children  of  the  mar- 
riage, as  ^he  wjfe  should  appoint,  and  in  default  of 
appointment  amongst  the  children,  share  and  share 
a|ii^;  fmd  in  case  of  failure  of  issue  of  the  marriage, 
^  'fhjQ.  wltoi.  There  was  one  child  of  the  marriage, 
wJxQ  died  an  infant;  and  afterwards  the  husband, 
who  $ad  rVc^ived  the  bulk  of  the  trust  funds  from 
t^e'ti;nste^  n^e  hi«i  will,  by  which  he  made  certain 
dovj^  spa  ,l>eqnest9  to  his ,  wife,  and  directed  that 
^^,  shff'^^  be  ,f^  lipii  ,^n4  bar  of  all  her  claims  under 
^Sjk  m^UzQ  $eptle(D^^  to  any t^a^  comprjbed  therein ; 
a^l'^th^i  |fsh^[8hp|tt|9^el^t^tp\u^  the  settle-* 

ment,  *  then  ine  devises  And  bequests  should  be  void, 
mad  the  subject  of  them  comprised  in  the  general 


also,  that  she  was  entitled  to  the  interest  of  the  fands 
during  her  life.  Mackey  y.  Maturin,  15  Ir.  Ch. 
Rep.  150,  R. 

♦ 
INCUMBERED  ESTATB3  COURT. 

Settmff  aside  eale  in. 

In  1858,  the  estate  of  S  D,  to  which  certain  equi- 
ties were  attached,  was  sold  in  the  Incumbered  Es- 
tates Court,  discharged  of  said  equities.  Eeld,  (no 
conveyance  thereof  baring  ever  been  made,)  that  aa 
application  to  set  aside  said  sale,  which  was  refiued 
whb  costs  by  Judge  Dobbs,  oug^t  to  have  been  al- 
lowed. In  re  Devereux*8  Esttxte,  10  Ir.  Jar.  N.S., 
101,  Ch.  App. 

♦ 

INCUMBRANCER'S  SUIT. 

A  defendant  in  an  incumbrancer's  siut  is  not,  before 
decree,  in  priority  with  the  rents  received  by  the  ro* 
ceivers,  though  he  files  an  answer  claiming  a  chargo 
on  the  land.    Foee  v.  Fom,  15  Ir.  Ch.  Rep.  215,  B. 

INFANT 
See  FBAcncB  (Law),  3 ;  Publio  Compant. 

♦ 
INJUNCTION. 

Demise  of  a  plot  of  ground  particularly  describod 
in  the  map  drawn  in  the  margin  of  the  lease,  with  a 
covenant  by  the  lessee  to  build  and  keep  in  repair, 
&c.,  and  a  covenant  by  the  lessor  that  the  leases 
should  enjoy  vistas  through  the  adjoining  trees  as  on 
the  map  on  which  two  points  were  marked  A  and  B, 
with  a  note  that  between  those  points  a  visU  was  to 
be  maintained,  the  trees  in  it  not  to  exceed  a  height 
of  fourteen  feet.  A  hedge  and  a  space  of  five  feet  on 
other  lands  of  the  lessor  adjacent  to  the  boandary  of 
the  demised  lands  were  marked  on  the  map,  with  a 
note — **  This  hedge  to  be  maintained  by  the  grantor;" 
which  note  was  not  signed  or  incorporated  by  a  re- 
ference in  the  lease.  The  lessor  subsequently  demised 
the  adjacent  land  to  C,  who  cut  down  the  hedge  and 
erected  a  wall  between  it  and  the  boundary.  The 
lessee  filed  a  petition  for  an  injunction  to  restrain  C 
from  destroying  the  hedge,  and  from  erecting  the 
wall  or  any  building  inconsistent  with  the  hedge  being 
mamtained  for  the  benefit  and  advantage  of  the  lands 
demised,  ^^mftfo— There  was  no  covenant  by  the 
lessor  to  mabtain  the  hedge;  but  HeU  that  the 
Court  would  not  decree  the  specific  performance  of 
such  a  covenant,  as  being  too  vague,  and  m  the  natare 
of  a  covenant  to  repair.  Armstrong  v.  Courtenc^t 
15  Ir.  Ch.  Rep.  138,  R. 

Held  also,  that  parol  evidence  was  not  admusiWe 
in  an  injunction  suit  to  prove  that  the  contract  wai 
that  the  hedge  should  be  maintained  as  an  omameiit. 
lb. 

See  Covenant,  2}  Pbaohcs  (Equitt),  5. 


Insurance  (PoUcy  o/.] 
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INSURANCE  (POLICY  OF), 
Sw  Lamdbd  Estates  Coort,  1. 

INTEREST. 

Su  MOBTOAGl^  1. 

INTERPLEADER. 

1.  Suit  in  Equity^ 

2.  Casta  of  shet  iff  obtaining  interpleader  order, 

L  /Stair  m  equdy, 

h  order  to  sapport  an  interpleader  suit  there  most 
be  conflicting  claims.  Therefore*  where  a  reversion 
subject  to  a  lease  for  years  was  devised,  and  the.heir- 
tt'Iaw  of  the  testator  did  not  olaim  the  rent,  although 
tbere  was  a  question  whether  the  devise  was  not  void 
fcr  remoteness,  a  petition  of  interpleader  bj  the  tenant 
Vfls  dismissed  with  costs  against  the  heir-at-law, 
EUioa  V.  Kempaton^  15  Ir.  Ch.  Rep.  120,  R. 

A  and  B,  a  married  woman  and  her  husband  G, 
were  entitled  to  the  reversion  and  rent  reserved  hj  a 
kase.  A  was  entitled  to  one  moiety ;  bat  a  question 
irose  betireen  B  and  C  on  a  settlement,  whether  B 
wu  entitled  to  the  other  moiety  to  her  separate  ose. 
A  B  and  C  brought  an  ejectment  for  non-payment  of 
not;  and  the  lessee  filed  a  petition  of  interpleader. 
BtUt,  that  the  petition  should  be  dismissed  against 
A    lb, 

Semble — If  several  are  entitled  to  the  rent,  and  all 
concur  in  demanding  it,  though  there  be  conflicting 
claims  between  them,  the  tenant  cannot  maintain  an 
interpleader  suit.     lb. 

2.  Casts  oj  sheriff  obtaining  interpleader  order. 

Upon  the  bankruptcy  of  a  debtor,  before  the  sale 
of  his  goods  by  the  sheriff,  who  had  obtained  an  in- 
terpleader order,  the  sheriff  cannot  obtain  his  costs  of 
tbe  order,  ahhoagh  therein  declared  to  be  entitled  to 
tbem,  M'DoneU  v.  Doherty^  15  If.  0.  L.  R.  App. 
iii.  £. 


plies  not  only  to  the  case  where  one  of  several  Jolnf 
tenants  has  been  in  possession  of  "the  'entirety  ""off 
the  whole  of  the  lands  held  Jointly,  fatif  abb'  l^  th^^ 
case  where  such  tenaot  has  beeil  in  j^6ds^|^ionof|'^ib'^ 
entirety '»  of  any^^fw^  of  &ttbblwidsi:'atfa  thaie^oVfltf 
in  that  section,  "or  mor^  thiti  'hisbj'  eltefr"4nmVia«l 
share  or  shares  of  such  land.'^  rippfjr  i^^^im  IWf 
case  where  one  of  several  ^oqit  iei^ffi^W'b^ 
possession  of  mo;e^han  liis  ntidiviae/d  fflani'^n^W^ 
p6rti6n  of  the  lattcU  f^eTd  J6fatty.^fl3  Volt^^ 
he  has  been  in  pbssessioti  of  %o?e  than^ftis^dfJi^-, 
Shan)  in  the  t^^ofe  bf  sikehlSiidsV"  tt-V  ^'^"t  f^  ^*^* 
The  caseof  ^mbaUY.'MmAm  tilV?^.^'<^*Jffi 
91,  observed  on  and  ixt^laftteif. J'I«:^  ^'  '''y'^{  f^ ^? 


./ .'      u.ii  7/rMi  ji  m  blnotld  oiod* 
Entering  satisfaction  on,  .  , .  ,.ct    o 

Priority  as  bettoeeh  redocke^  anj'ttrf/'eaocfc!*- 


INTERROGATORIES. 
See  PRAcrncE  (Law),  5. 

— 4 — 
JOINT  TENANTS. 

Exdusive  possession^Staiute  of  Limitations. 

In  ejectment  by  the  survivor  of  two  joint  tenants 
igaiost  the  devisee  of  the  other,  it  appeared  that, 
ibout  twenty-seven  years  before  the  bringing  of  the 
ejectment,  the  plaintiff  and  the  defendant's  testator, 
who  were  joint  tenants  under  a  lease,  made  an  equal 
petition  of  the  demised  premisses  by  parol,  and  that 
tl»e  moiety  allotted  to  the  defendant's  testator,  and 
which  was  the  subject  of  the  ejectment,  had  been  in 
tbe  exclusive  occupation  of  the  defendant's  testator, 
ud  afterwards  of  the  defendant,  from  the  date  of  the 
partition  until  the  bringing  of  the  ejectment  Hdd, 
that  the  etclttsive  occupation  of  the  defendant  and 
his  testator  for  such  a  length  of  time  had  barred  the 
plaintiff's  right  under  the  joint  operation  of  the  Sind, 
3rd,  and  I2th  sections  of  the  Statute  of  Limitations 
(8&  4  W.  4,  c.  37).  Murphy  v.  Murphy^  16  Ir.  O 
u  R.  205,  0.  P. ;  8.a  9  Ir.  Jur.  N.  S.  290. 

The  12th  section  of  the  Statute  of  Limitations  ap- 


1 
2. 

ted  judgments. 

3.  Effect  of  non-registry.  ' 

1.  Entering  sotisfad^n  oh,  i.       ^      u    .         y 
The  defencjant  petitioned  the  jSAnfempt'iudiart^irfaBF 

the  arrangement  clauses  of  the  Bantrflpt  AcC  l8-5Tt 
and  protection  was  givejn  on  the  iSth  AprU^'f^SiSf 
The  plaintiff's  attorney  was  cautiottiBa'a^ioSt  |)ib6eM^ 
ing  against  the  defendant  for  thei  atnouhtof  bis'it^? 
but  he  did  proceed,  and  the.defendaht'  gkvi  i  t56f|^ii? 
for  judgment,  which  on  the,  21st  Mayi  "t^iSBi  ;;the 
plaintiff  registered  aa  a  mprf^^agQ^  against  ij^^^^lsiiWd] 
the  defendant  which  had  been  previously  iiibfi 
to  the  Ulster  Bank,  and  .tjrere  'afterwtlrds  'old.  ' 
missory  notes  for  the  an\onat  of  tne  coit^position'aj 
on  were  tendered  to  the  plaintiff.  -  The  cl^fend'ai] 
tained  his  certificate  on  the  11th  CJatobdci'lSS'Sl: 
The  Court  declined  to  grant  a  motion  macTe  on  Veha$t 
of  the  Ulster  Bank  that  a  memorandjUm  of  satisf^aciioii 
might  be  entered  upon  the  judgment  with'  i  viei^'  M 
making  title  to  the  lands  against,  which  the  pl^ihtifl^ 
had  registered  it.      Longmans  v..^  ITai/ace,   \htf: 

Jur.  N.  s.  191,  c.  p,    ,      ,  ;      ;;;;; 

2.  Priority  as  between  redoqfcetted^avud^iftxdoc^jl^ 
ted  judgments,  .>...  ♦j- 

A  prior  iinredocfcetted  judgment  ismM^  poe^MmlA 
to  a  subsequent  redocketted  judgment,. in  consequence 
of  the  existence  of  a  mortgage  puisne  to' the  i^edoc^et- 
ted  Judgment,  if  the  owner  of  the  mortgage  uiakesj'iAi^ 
claim  upon  foot  of  it,  even  though  his  0mf§si6tr  to 
claim  may  be  in  consequence  of  an  agreemei^t  yftb 
the  owner  of  the,  unredocketted  Judgment,  mad^  lifter 
the  institution  of  the  proceedings  on  Which  tHe'ariedf- 
tion  was  raised.'  Woodroffe  v.  'ffreetie,* }^  tV.  &R 
R.  176,  Ch.  App.;  s.a  9  Ir.  ;rir.  N.  S.  m.'''  '.'o' '' 

3.  Eject  of  nofi^registry.  \;i  -  r'''!'^]t 
In  1844,  before  the  passing  of  tfie  «!^ndguleht' 'Mic 
i  &  14  Vict  'q.  29;  8.  3,  a  Judgment  vr^s'^M^ 


13 


up  as  a  security  collateral  wiph  ^ 
J.  P.  whose  interest  in.  1^,  subrl 


;iSge,' agafti^ 

chased  prior  to  the  passing  of  said 'Act.   *'lfe?^^ 
applying  HichsOi^:  %'''  Cotl^  '(10  ,  >.'  !eJ.;')S.  *|*41 
that  J.  K. .  had  no  '.prbtecttoni'sLgaJnst'  saUf'ju'fl' 
meat,  though^ 
1850.     Lanauzey 
Oh. 


had  no  .protectron*  against  saia  luu^« 
I  «ot  registerdil  ,\rlthJni ,  i^i  yiir/fftpn 
ai«eV/%;io^'*iy!tM^^  N.'k^M9| 


440'    Judgment  2forigage.']         LAW  AND  EQUITY  INDEX. 


\_Landed  Edata  Court. 


JUDGMKNT  MORTGAGE. 
i,  EegigUring  judgment  eu  mortgage  agamst  rail* 

';'S/  iSfifi^ieitcjf  (^afi*l(ufit  to  register. 
*'!$,  J^gtd  of  proteoiing  order  nnder  a.  3i3  of  20  ^ 
si  Yidfe,  <5,  upon  eu^sequent  judgmetU  mortgage. — 

RegUi^rlng  judgment  Ms  morliga^e  mgain$t  rmSIr 

^.'wherd  thia  dreditof  of  a  raUir^  CMipany  aaoi  the 
traiplittir  tbf  a  (Ubt  dal  to  Vrn  ag  a  ooDtraot^r  for  the 
exe^atipn  of  railirii^  WjMto  ^d  oburaa  a  jadgavsat 
i^W  tfieiti/and  rcgtgiers  ihat  judgment  as  a  stata- 
rftte'rtbVtga^e  under  thfc  Jodgiaent  Mortgage  Act, 
fS  A  14  Vtc  cap.  29— if  the  conopany  then  are  de 
mr'edWkrupt  the  Co^t^wlfl  declat-e  such  stiUatable 
im>n^ge  a  vaftd  charge  upoo  tbe  laads  and  premUes 
dif'tbd  6omj)any  purchased  for  the  purpose  of  construct- 
ing a  railway  thereon.     In  re  thi  Bagnalstown  and 


i£ 


ciaion  in  FUzgerald*e  eettAe,  11  Ir.  Oh.  R.  278,  wliich 
constrained  his  Honof  8«  «o  hoki.  Ikorper.  Browne 
10  Ir.  Jar.  N.  S.  166,  ft. 

LANDED  ESTATES  C9UaT. 

1.  Jurisdiction. 

2.  Specific  perfbrmanee  in. 

d.  Right  of  solicitor  to  aettfer  costi  eharjied  hf 
decree. 
4.  Practice^Changing  solicitor. 
6.  Ejfect  of  injunction  to  put  pfundhoier  into  poi- 


Vkfor^  Bdi^poag  Oompang,  10  Ir,  Jar.  N.  S.  156, 

Althongh  th^  Judgment  Mortgage  Act  nses  the 
i^ij)i-d'**jpeTsoii*  ad  owner  of  properly  to  be  affected. 
%^  a  ^juB^eht  ihOi^gage,  yet  as  all  the  Judgment  Acts 
kriinp^ft  m<3^eficij  and  to  be  read  as  one  code,  the 

SEOpcrty  of  a  body  corporate  is,  as  regards  a  judg- 
reitt  mortgage,  to  be  treated  as  the  proj)erty  of  an 
fn^lvldifal.  The  temed)r  of  judgment  creditors  in 
llti^lSQd  by  etegtt  is  analogous  to  that  in  Ireland  ti^ 
jhdgttieirt, mortgage.    lb. 

*  l5n  djpp'eal  from  an  order  made  by  the  Oonrt  of 
l^tinitttpttjy — Hdd  (affirming  said  order),  that  a  judg- 
ment hiajr  be  registered  as  a  tnortgage  against  an  in- 
^rporiit^  i-ailway  compant,  nnder  the  provisions  of 
<he  J'ld^eni  Mortgage  Act,  13  &  14  Vict  c.  29. 
in  re  tiie  bagnalstown  and  Wexford  jftatZi^ov  Co. 
10  Ik  iny.  »f.  S.  285,  «h,  App.  '^ 
'^'  B:eldA\&o,  that  where,  in  the  affidavit  tote^ster 
guid  judgment  as  iei  mortgage,  the  said  oompany  is 
^escribea  as  a  *^  railway  company,''  ft  is  unnecessary 
^rther  to  s^  tbrth  the  tilde  of  tiie^mpany,  inas^ 
inneh  fts  the  description  *'  railway  company ''  dearly 
ttoports  that  the  trade  of  the  company  is  that  of  com^ 
tton  ^rriers;    /^.     ^ 

^    Ael4  ehot  that  k  t^  description  of  Hie  lands  ia 
%h0  affidavit,  sought  to  be  «tfected  by  the  jtdgment 
inoitgage,  no  uWrnter  geographkal  descrtptioa  than 
^  name  of  the  ^ownlands  nei^  he  sel  forth.    Ik 
;  'T2.  Sitfidenof  of  affidaifit  4o  register. 
'  tksenSll  of  the  jndgmisot  "stated  that  £2  2s. '8d. . 
damages  were  redOveted,  together  with  £1  as  and  tot  \ 
Mjflita  of  m^aafAtlojL     The  atSdtfi^it  which  r^gistored 
ihia>s  a  mostgaEigo  stated  that  £3  2s.  8d.  oo^ts  were 
iricareredi  "  Held,  that  there  vras  no  rarlance.    Edg^ 
worth's  case  (l  I  IK  Oh.  Rep.  293)  followed.     Aae$ 
V.  ffaZnw^y.  10  Ir.  Jur.  N.S.  "53,  0.  K 
^ .  Ih.ah  affidavit  filed  under  the  proTi^ons  of  the  l^th ' 
aeetioB  off  the  13  &  14  Tiot.  c  29,  forlihepnrposre  of 
'^Oo^elting  a  judgment  into  a  Ynoftgage,  ist  desoriptiol ' 
-of  the  deTeadanVb  fast  knotm 'place  of  abode  as  '*  for^ ' 
ondily  df  Balltna  Pairk,  in  theConncy  of  Weiford,  ani 
ofto^  ;in  >th6  eity  of  Dabllb,''  Bdd  Intfof&cietit,  4h6 
dlbBterjif'tiift^Biqlia,  howevier,  dlsdppromg  of  tho  de^ 


1.  JkeHsdiaien. 

fa  I8d0,  P  G  L  mortgaged  to  an  iasuraaoe ton- 
pany  eortsfai  aataces  of  wbieh  m  was  Mised,lbr  s  Bttn 
of  £5,500,  aai  m  collateral  woaxitf,  a|K)icy  ofii- 
mmaoe  <m  hk  own  life  was  assigned  ty  P  C  ito 
said  cottpaay.  From  1S57  to  1863,  the  aaBMl 
premiiima  payaUi  «n  the  policy  were  paid  oat  of  the 
rents  of  said  estates  %y  a  reeeivenr  under  the  Coart  of 
Obaaoerf,  lAd  the  pnemhim  of  1964  was  paid  e«t  of 
the  fPoeeeda  of  the  aale  of  the  mforemeatlooed  estiM. 
P  O  L  ki  I860,  laeitgaged  to  ft  0  his  e^ty  of 
redemption  in  said  laads,  and  as  a  eollatend  seoufky 
assigned  to  R  O  said  policy  of  inanrance,  sobject  to 
the  mortgage  to  the  said  company.  In  March,  1864, 
said  company  was  fully  paid  off  out  of  the  proceeds  of 
the  sale  of  said  lands.  Said  policy  having  been  lodged 
In  the  Landed  Estates  Oonrt,  it  was  ordered  by  tint 
Court  that  same  sheuM  be  sold,  and  that  the  prooeeda 
of  the  sale  thereof  were  chargeable  with  the  premionu 
paid  oat  of  iho  fond  in  Chanoery.  Hdd,  (affinning 
the  order  of  Jndge  Hargreaye)  that  the  Laaded  Es- 
tates Coort  had  Jurisdiction  to  sell  said  policy  under 
the  peculiar  circumstances  of  Uie  case.  In  re  LpA^t 
Estate,  10  Ir.  Jur.  N.S.,  217,  Ch.  Appb 

6.  Specific  j^er^prmasice  in. 

An  order  for  sale  of  certain  lands  haying  been 
made,  the  owner  accepted  a  private  offer  '*  subject  to 
the  approbation  of  the  Ckiaiii*'  hot  anbseqaentiy  dis- 
covered that  the  yearly  reotal  of  the  lands,  in  respect 
of  which  the  offer  had  baen  made,  had  been  consider- 
ably nndervalned.  fie  thettlbi^  aonght  to  have  the 
approbation  of  4;he  Conrt  withheld;  whereas  the  per- 
son by  whom  the4>ffer  had  been  made  sought  to  be 
d^lgred  the  purchaser  of  the  knda,  or  at  leist  to 
have  the  sate  of  lihem  postponed,  there  being  cfther 
hmoAs  ordered  to  bo  sold  k  the  same  matter,  and 
MIy  adegcrate  to  discharge  the  incnmbrances.  BM 
tfaitt  thts  was  not  ia  case  In  which  the  €oart  had 
power  to  t«ft>rce  'spedfic  perfbrmanee;  botit  wonld 
exerdse  its  diseretion  to  postpone  the  sale  of  the 
lands  in  qttei^on,  iipon  the  express  mderst&nding 
that  ffoni  i^  pn)ceeain|8  ehoiBd  be  Instftated  upon 
the  private  contract.  In  re  ToUerAamU  EstdU^  15 
Ir.  Oh.  Sep.  308,  t.  E.  D.;  S.C.,  10  fr.  Jur.  N.6m 
^78. 

S.  S^ht  pf  solicitor  to  sell /or  costs  Aarged  htf 
decree;.  _         ^ , . 

By  a  decree  in  the  cause  of  H'AUister  v.  w^ 
certain  proper44es  which  were  recovered  in  the  »it  by 
a  personal  representative  were  expressed  to  he  charged 
with  the  costs  incurred  by  such  pereonal  represents- 
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tire  in  recoFering  those    properties.      Qaeation— J  not  evictioii  bj  title  pjuul^9Ul|t,  ^^ .  .<^BP?al^^^ 
Whether  the  solicitor  of  the  personal  repceaentative  J  and  must  be  attended  with  the  s^ii^e,  rej^i^t^  (<^hr^- 


vho  acted  for  him  ia  the  caase  19  whiok  the  decree  | 
wtf  made,  and  to  whom  the  costs  are  doe,  can  araise 
the  amount  !of  the  char|^  bj  a  petition  in  his  owa 
Bioie  in  tbis  Coort  for  sale  of  the  i^opertjr  «o  re^ 
mered.  Hdd,  that  tbongh  the  peraonal  repreaeata- 
tire  mi^  himaeif  appljr  to  the  Ck)art  io  hare  the 
pnpertj  sold  to  paj  the  costa,  yet  the  solicitor  had 
eottbe^wer  io  proceed  as  petitioner  in  hi«  own 
aaoe  for  that  purpose;  bnt  that  if  the  solicitor  were 
to  call  OQ  the  personal  representative,  to  proceed  to 
I  sale  of  the  lands  for  pi^xnent  of  the  costs,  and  the 
latter  declined  to  do  so,  the  Goart^wonld  then  con- 
flder  the  solicitor  hioaself  anthorised  to  present  a 
pelltioQ  foi  sale  in  the  naoie  of  the  personal  represen- 
Wm.    If'AUisUr's  E:ttate,  10  It.  Jvur.  Vi^S.^  ^19' 

i.  fraaict:  changing  aoUdtor, 

A  client  may  at  any  time  dnriog  the  progress  of 
a  suit  IB  the  Landed  Estates  Court,  change  bis  soli- 
dtor.  In  re  Srachen^a  Estate,  10  it.  Jar.  N.S., 
165,  Gh.  App. 

&.  Eficet  ofinJmteHon  to  put  purchaser  inio  pos- 


lian,  J.  dissmUknte),    lb. 
Held,  that  the  ^m(^t 


under  the  i4th  section  of  th^^  ^U.'aqdl^i 
^acr  Amendment  AQt  (Qhristi^,  J. 

Hdd^  that  this  was  a  case  in  whr 
fsection  of  the  Common  Laiv 
ithe  CoBrt  had  power  tp  ^Wl*  i?^f  W^  «*W#8^ 
jthe  very  right,  and  wodd  A6  so  by  4^JVA^|^  S^ 
j)Wntiff  entitled  to  f^n  appor)N^e4.  r^^i^^^.^  A^W^ 
apuryt4»  ascertain  the  .'amoont  4?t,ftjX^rt[HWff^^ 
dtssentienU).    Ik,     r     .    '.,.,  -  •    i-k-.  So  no 

And  (per  Christian,  J.X that  to'^opaOtu^^.j^ft 
possession  of  the  thing  demised  wa^^eH^eittiti^,  j^ifj 
tha£,  thongh  itShabuU  in  tfnem^is^.biijikj^iii^  ^/ 
conpled  with  a  oegatioia  .tf  .poesessip^^  '^  < -^f^i-i^  i 


The  fee  of  the  lands  of  which  one  J.  P.  was  seised, 
luTiDg  been  set  up  and  sold  in  the  Landed  Estates 
Couttoone  J.  Reynoldx»,  and  one  0.  the  tenant, 
ftlbing  to  attorn,  an  iojonction  was  granted  by  the 
wd  Gonrt  to  pat  J.    Reynolds    into    possession. 

Held,  following  the  case  of  FUzpatrich  v.  Hughes 
(12 1.  G.  L.  488)  that  the  injunction  against  the 
tenant  for  not  attommg  did  not  canse  said  tenant 
to  lose  Ms  said  lease.  Zanottz^  r.  Reynolds^  10  Ir. 
Jar.  N.  S.  353,  Ch. 

♦     ' 
LANDLORD  AND  TENANT. 

1.  Eviction  by  UtU  paramounL 

2.  Smrender, 

9.  SMstting  and  assigning, 

4.  Landlord  and  Tenant  Aoi,  25  jr  24  VkL,  e. 
Ik. 

5.  Netioeto  ^{taifi. 

1.  Evielion  hy  tkk  paramount. 

In  an  ^ectment  for  non-payment  of  rent  bronght 
to  reeorer  the  slobs  of  Xioogh  Foyle,  ^he  defendant 
pleaded  that  before  and  at  the  time  of  the  making  of 
titt  lease  in  the  aaoHnons  and  plaint  mentioned  to  ^t 
lessees,  whose  assignee  the  •defendant  was,  divers  peiv 
sons,  to  wit,  T.  S.,  D.  K.,  and  others,  vera  and  ftom 
tbe&ce  hitherto  had  been  seised  in  their  demesne  as 
of  fee,  and  in  the  lawful  possession  and  eojoyment  of 
<lirerB,  to  iwit,  several  thousand  acres,  parcel  of  the 
-demised  preioiaes,  whereby  the  lessees  or  the  defen- 
dant did  not  and  could  not  enter  into  .possession  of 
tbe  said  parcel  or  any  part  thereof,  hat  from  the 
same  had  been  k^t  wholly  excluded  from  the  time  of 
tbe  said  4emlse.  The  plaintiff  replied  that  the  defen 
3ant  ought  not  to  be  admitted  to  plead  this  defence, 
^^ecaaae  the  lease  in  qne^tion  wae  a  lease  by  indenture, 
ppon  demnrrer  by  the  defendant — H^Zof— that  the 
indenture  constitnted  an  estoppel  (Christian,  .J.,  dis 
m^ente,)  Irish  Society  v.  T^yrreO,  10  Ir.  Jur.  N,  S. 
367,  C.k 

Seld^  that  the  being  kept  out  of  possession,  though 


p*«*-   -*•  '•'."i.-V 

And,  that  eviction  by  title.  paran^Qjiih^  fvi^ 
ont  of  the  case,     i*     \     ^  ',.;,!, 

And,  that  diere  .being  no  estopped,  the  gi^s^'!^ 
governed  kjlfeak  v.  Madxume,  l  M.  &  W.^fj^^ 
and  the  rent  eae|)eaded.  ,  lb.  ,'^'^' 

And,  that  thoi^h  otherwise  the  case^^  were  ^4^,91^ 
fbr  apportionmeiit,  the  fiacte  in  the  plea  aj^t^fl  ,^  .^f) 
plaint  ^Eihowed  a  fatal  misdescription  of  (he  len^l^^ 
and  rendered  the  ejectment  nnsustalnable!.  *  /(,/  ,  .,'^ 

In  an  cjeotment  for  non-paymfnt  of  rei^t  broif^fi 
to  recover  part  of  the  laads  of  Ballyfermott,  the  i^ir* 
nnal  rent  of  which  was  £61  l$s.,  £he  defe9ibui^ 
pleaded  as  to  £1  14s.  portion  of  this  finm«,thftt  i^ 
and  before  the  malung  of  the  indenture  which  ha^  l^eeii 
assigned  to  him,  a  portion  of  the  prea^ises  amonntiof 
to  two  roods  and  twentj^six  perches,  or  therei^nts^ 
was  and  tlience  hitherto  had  remamed  the  iib^latf 
property  in  fee  of  the  G.  0.  Oompaagfc,  and  neither  thf 
lessor  nor  the  plaintiff  had,  at  the  ume  oftheni^i^^M 
the  demise,  or  thence  hitherto,  any  ng\4  or  Jn^er^l 
in  said  portion  of  the  premises,  and  Ji^her  ihe  lefsee 
nor  the  defendant  had  ever  obtained  possession  cir  j^ju 
j^ysaeat  of  said  premises,  bnt  same  bivl  .always^  smoe 
the  making  of  aidd  demise,  remained  in  the  exclnsivf 
possession  of  said  G.  C»  (Company,  and  that  saidrPOll- 
tion  was  worth  annually  the .  sum  o(  £\  l4(s.,*  ana  4S 
to  the  residue  the  defendant  pleaded  a  previous  tei|* 
der  and  payment  into  Coiprt.  ,  Upon  demurrer  b^.  the 
plaintiff — Held,  .that  the  indentuDs  operated  tp  eatfjD 
the  defendant  from  denying  the  title  of  the  lessor,  b)«t 
that  the  inability  to  get  possession  was^  eqnivalent  4^ 
eviction  by  title  paramount;  that  the  ca;^  was.  g(H 
verned  by  M^LougUin  v.  Oraigi^i  Ic.  Jm*.  326),  imd 
that  the  demofrer  ooght  to  be  .overraled.-  i^osieiiile  v. 
Ward.  10  Ir.  ^Tnr.  S.  S*  367,  C..F.  ■  ^  .     j  L 

And  (per  Chria^ao,  JL)  that  ihe.  denpnr  'Odghl 
to  be  .overrpled,  lor  reaaooB  iaSbnak  feom-thase^ivda 
by  the  .m^jodly  of  the  QoTut^  smA  to  >he  foond  Inctlia 
jodgment  in  The  IrUKSocidy  v.  TyrreH.     lb.        ? 
a.  Surrender.  >       •.  m  .y 

Upon  the  s«QreadBr4e  ihs  hand  lsndleid<«i0«ilm 
hehl  oqder  ja  leeae  for  lives,  opon  th6.  day^  of  sams- 
der,  he  informed  ti^^e  defendant,: a snbifeady^tlsnaaS'Jsf 
of  ahoaseDpe»'theifa«Qi,.of  iifae  snrre^ieif'hgrliU  iobda* 
4i«te lessor, .gad  lihe  stofendantl  a^iosofliijid  Iti  .iUi 
dafeq4att|>  inho  ms  ploOghUanl  at  iMkfcf{iw«g6i(oii> 
the  landlord,  agreed  to  .eontimie  jriipabaoteibn  tof^ iflfe 
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Iqd^q  aa  caretaker,  antil  some  other  house  could  be 
l^nred  ior  him  bjr  the  landlord.  No  demand  of 
posseaaioo  wim  made  bj  the  plaintiff^  nor  was  rent 
p^d^j.  ^e  deff^ndant^  who  received  his  weekly 
wages,  and  twice  inqaired  if  another  hoase  had  been 
prepared  for  him.  Upon  the  defendant's  refbsal  to 
acQepj^  a  honse  offered  to  him  by  the  plaintiff*,  the  lat- 
ter diskhb^^d  h!i9  from  bis  employment.  Upon  an 
•|3i;ti]^t,oi^  tl^d'  tJtla  by  the  plaintiff;  Ueld.  that 
the^greetnebt'entefedldto  by  the  parties  amounted 
to»ki>Mnri0Kldt*  iw%i#'b^  (he  defendant,  his  occupation 
ol^iiM' 4io«l»  bilihg  InbMMfa^ent  with  the  possession  of 
«i^  Mftfid^ 'the  fyretnlse^.  Lambert  r.  WDtmndt, 
n^IKiO;  LjiRj  Isef.EAch;;  9.C.  9  If.  Jur.  N.S.  371. 

^  ^^adtrja  Hiise  .'of/oertaia  .Uads,  with  a  oondition 
agamat  assignment  or  subletting  without  the  consent 
ol^tllPdaf  his  hiHid  iM,  spal,  on  breach  of  which 
t]vvto»s9i^fa»l<>  t^'^lid.'  The  lessee  made  an  agree- 
m;^  A^aileMe  ^a  pari  of  the  lands,  with  the  con* 
•e|^4)iftA  'byllett«r»  hdAT  aider  seal.  B  afterwards 
pM^44l<^'^V«effenbnv  is  tfad  Inonn^bered' Kstates 
Court,  subject  to  the  agreement.  C,  the  Mssee's  ad- 
mim|rMijk)'tifpiiedtt»''B  <for  pi^rmfifeilm  to  make  a 
leM^i(l^(USwkoOro£  ^  jigriBcmeiit  to  E,  to  whom 
tlt^iMpnest  lUider/  it .  had  'been  assigned.  B  advised 
at|4  9D0oMlgod;O/  tODi^ke'the  tease,  stood  by  while 
A  te'gp  Mim  itiaa  eKt»nded  I  btf  E  oo  ehe  lands,  and 
wtttWi^lecb.tlte«x6ciiti>a'df'(!h^leaB6,  knowing  ft  to 
b<)a^a9t' (HI ithd  lands  froib'O  to  E;  B  knew  of  the 
cl|aa»i^mO  «iittlettMig»  biti>  tKd  aot  know  that  the 
coimenltQf  ^iriwds  4idt  TAlidiataw^  not  being  under 
aeai^iaBdriiwo>e:6inl'iiKkadiio  idtentton  at  the  time 
o&jloUrtgoiUlvaaiAgerdf  c  tbrftHure.  B  afterwards 
brought  an  ejectment  for  the  forfeiture.  Held^  that 
ih^<a9liftrhad  ^ower  to*  retteve  the  tenant,  notwith- 
ataii4iQg  Jhilmnditioa  io  the  leale  against  assigning 
oc^QiiMBttiQJ^  ^d  .the  provisiobs  of  the  Subletting 
Act  (2  Wm.  4,  c.  17).  •  ^Burkk  V.  Pri^^  15  Ir.  Ch. 

,Iiii  18114.  Lord  Moumjoy,  the  owner  in  fee,  made  a 
leM»  te  thne  limat^' vilh  odvenant  for  perpetual  re- 
newal, to  J.  N„  of  ground  in  Dorset-street,  upon 
which  houses  were  suboaqnently  WjM.  By  marriage 
fletttem«.B^iaf  data  10th  of  May«  1822,  F.  N.  in  whom 
tha  hl^resl^bC  the.'leasB"had  vested,  demised  the 
gitowiito  ^mp  tm^leea  fev  999  years,  provided  her 
intailist^ should  isaloog  oontitMke.  AC  this  time  two 
ofithanlitMlia-ithe  lease  were  in  being.  In  1831, 
thamiifiiogiaoiyjoae  hx  being,  a  renewal  of  the  lease 
wteobtainddiioomrtba.fepreeentiitKve8  of  Lord  Mount- 
joyal  l]n^o£>the^o4mstees- died;  and  on.  the  7th 
June,  1855,  the  surviving  one  made  a  lease  of  portion 
of  the  premises  to  M.  for  tfa^e  lives,  reserving  rent. 
An  ejectment  for  non-payesent  'of  rent  having  been 
•bro^hliat^iarit^' by  tiie  u^stee^s  administrator— 
Held^  that  though  the  term  in  the  trustees  was  cre- 
ated by  marriage  ftf^lemeot,'  and  no  rent  reserved.  It 
wa6^  nQverthel.ej|9,  a'Sub-ieaso  within  the  provisions  of 
4S  €led.  ^,  c  "4.  Boidger  v.  M^Cann^  10  Ir.  Jar. 
•N.S.9«i,G.,P.  .  .  . 

The  dpfendautfwas  tenant  from  year  to  year  of  a 
.quarry, I Qod^ir  a  demise,. by  one  of  thtt  Masteffsin 
,  C^a9(^ry^  i¥^cb,Qont^iued  an  'jagreemeat  by  the  le- 


nant  not  to  sublet  or  assign,  or  part  with  the  pesses- 
ession  thereof  without  the  consent  of  the  said  Mas- 
ter. The  defendant  assigned  the  qnarry  to  one  But- 
ler, by  a  bill  <^  sale.  The  plaintiff  subseqaently 
seiied  the  qnarry  nnder  an  execution,  against  the  de- 
fendant. An  interpleader  issue  having  been  tried—. 
HM^  that  the  interest  in  the  quarry  remained  io  the 
defendant,  and  was  liable  to  the  execotion— 4hat  Chs 
effect  of  the  clauses  againsi  subletting  or  aasigning, 
without  consent,  in  the  Landlord  and  Tenant  Amend- 
ment Act  was  to  confine  the  right  to  take  advaotsgs 
of  them  to  the  landlord  only;  and  that  thoogh  the 
assignment  might  have  been  vaKdated  subseqaently 
to  the  exeeation,  it  could  not,  la  the  event  of  the 
rights  of  third  parties,  having  been  altered  in  the 
meantuoie.  Santh  r.  Bernal,  10  Ir.  Jar.  N.  S.  94, 
C.  P. 

4.  Landlord  and  Tenant  Ad,  23  4r  24  Vict,  e, 
154. 

A,  as  assignee  of  the  original  grantor  of  a  feefana 
grant,  sued  B,  the  assignee  of  the  original  grantee,  for 
a  breach  of  covenant  to  repair  committed  before  the 
parsing  of  the  Landlord  and  Tenant  Law  Amendment 
Act,  1860.  The  defendant  having  demurred  to  the 
summons  and  plaint,  the  Court  of  Excbeqaer  (Pigot, 
G.  B.  disaentiente)  held  that  the  action  lay.  On  a 
writ  of  error  the  Court  of  Exchequer  Chamber  re- 
versed this  decision,  holding  that  the  action  did  not 
Y\^,—Busteed  v.  Chute,  10  Ir.  Jur.  N.  S.  363,  Exch. 
Ch. 

An  action  was  bronght  for  the  intermption  and 
hindrance  of  the  plaintiff  in  his  fishery,  &c.  which  had 
been  let  him  by  the  defendant  by  parol  for  a  year. 
The  defendant  having  traversed  the  fact  of  the  letting 
of  the  fishery  to  the  plaintiff.  Held  (Christian,  h 
diasentiente)  that  though  an  incorporeal  hereditaoent, 
there  was  such  an  agreement  by  the  plaintiff  to  hold 
what  was  equivalent  to  land,  under  the  defendant,  ia 
consideration  of  a  rent  for  a  period  not  exceeding  a 
year,  as  would  by  the  continued  operation  of  the  drd 
and  4th  sections  of  the  Landlord  and  Teoant  Law 
Amendment  Act  (Ireland)  1860,  create  the  relatioa 
of  landlord  and  tenant,  and  that  the  action  was  main* 
talnable.  Bayley  v.  27ie  Marquis  ofConj/ngham,  15 
Ir.  C.  L.  R.  406,  C.  P.;  s.c.  8  Ir.  Jur.  N.  S.  212. 

Held,  per  Christian,  J.  that  the  2nd  section  of  the 
Statute  of  Frauds,  7  W.  3.  c  12  (Ir.)  prevented  the 
application  of  the  above  Act  to  the  present  case,  and 
that  the  action  did  not  lie,     lb, 
5.  ATo^tcs  to  quit 

Whero  a  notice  to  quit  was  signed  by  0.  the  mort- 
gagor of  certain  lands,  which  were  hdd  bv  W.  the 
appellant,  as  tenant  fh>m  vear  to  year,  and  ^^^^}°^ 
deed  of  mortgage,  dated  2bth  Way,  1857,  cont«m«l 
provisions  "  that  if  the  mortgagor  shoold  pay  the  in- 
terest regularly  within  two  months  after  the  days  ap- 
pointed for  payment,  the  mortgagee  should  «<>J  P'^ 
cecd  to  call  in  the  money,  and  also  that  antil  dcfao^^ 
of  payment  of  principal  or  interest,  it  should  ^^^ 
fbr  the  mortgagor  to  hold  and  receive  the  rents,  v/. 
aecordingly  (no  default  in  payment  of  principal  or 
intere-t  having  occurred)  did  continue  to  hold  ana 
receive  said  rents,  and  while  so  holding  and  reccivioj 
skme,  he  signed  said  notice  to  quit,  which  waa 
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serred  opoa  W.     He^  (reversiDg  the  decree  of  the 
duurmAu),  that  niider  the  third  section  of  the  23  & 
24  Vict.  c.  154.  the  relationship  of  landlord  and  te- 
nant existed  between  the  mortgagee  and  W.  the  ap- 
ptUsnt.  and  that  therefore  the  notice  to  qait  was  de- 
fective io  not  being  anthorised  by  the  said  mortgagee. 
IFtbMiT.  Orofton,  10  Ir.  Jar.  N.  S.  200,  Assla. 
— ♦ — 
LEASE. 
Sh  BAjDOiunor,  6. 

LEGACY  (VESTING  OF). 

A  legacy  of  a  defined  fnnd  vested  abaolately,  is 
pajtble  at  twtnty-one,  notwithstanding  payment  ia 
further  postponed  by  the  wilL  Keameif  r.  Savaget 
lOIr.Jar.N.  S.  384,  Ch. 

Testator  bequeathed  considerable  personal  estate, 
eonastiDg  of  Gbvemment  three  per  cent,  stock,  &c«  to 
lus  exeeotors  upon  trost,  amongst  others  to  apply  the 
dhndeods  arising  therefrom  to  the  maintenance  of  his 
two  infant  children,  J.  K.  and  E.  E.  during  their  re- 
q)ectiTe  minorities,  and  also  tn  transfer  to  said  J.  E. 
tiro-thirds  of  said  stock  at  the  following  intervals,  viz., 
£500  on  his  attaining  21  years  of  age,  £600  thereof 
OB  his  attaining  24  years,  and  the  residue  thereof  on 
hb  ittaioing  28  years  of  age,  or  such  larger  portion 
of  said  stock  at  such  earlier  intervals  as  my  trustees 
shall,  in  their  discretion,  think  advisable  for  his  ad- 
TSBoemeot  in  life;  and  should  any  dividends  be  due 
00  said  portion  of  stock  on  bis  son  attaining  21  years, 
to  pay  o?er  the  same  to  the  said  J.  E.,  and  from  time 
to  time  to  pay  the  dividends  to  accrue  on  such  stock 
to  his  said  son,  J.  K.  ffeld^ihai  although  the  pay- 
nwot  of  a  portion  of  the  said  stock  was,  by  the  terms 
ofthe  win,  postponed  until  the  legatee  reacHed  24 
ud  28  years  of  age,  yet,  nevertheless,  the  Court 
^nld  order  payment  of  same  on  J.  E.^s  attaming 
twenty  one,    lb, 

— ♦— 
LIBEL. 

A.  wrote  a  letter  to  the  Poor  Law  Commissioners 
cwnplaining  of  the  conduct  of  B.  a  collector  of  poor's 
tte.  The  Commissioners  forwarded  the  letter  to  the 
Board  of  Gaardians  in  whose  service  B.  was;  and 
labjeqneotly,  on  the  occasion  of  a  meeting  of  the 
Board,  the  letter  was  read  by  the  derk  of  the  Union 
>tthe  request  of  the  chairman— £?e2i— that  thb  did 
^  amoant  to  a  publication  by  A.  so  as  to  make  him 
^o^erablein  an  action  of  libel  at  the  suit  of  B.  Pope 
"f-  Coates,  10  Ir.  Jnr.  N.  S.  804,  Exch.  Oh. 

&PUAWHO,  4. 

LIEN  (EFFECT  OF  ARRANGEMENT  PRO- 

CEEDINGS  ON.) 
^  Banooptct,  8. 

—^ — 
LIMITATIONS  (STATUTE  OF). 

1.  Setting  up  bar  of  statute, 

2.  What  wUhm  meaning  of  statute, 

*  ^dnowledgmerOs,  4rc  to  take  case  otd  of  statute. 
*•  Appropriation  of  payments. 
^  Pleadino,  5 ;  Joint  TEWAim 

1.  Setting  up  bar  of  statute, 

A  defendant  m  ejectment  who  does  not  at  the  trial 


set  up  a  title  nuder  the'Sfjitiite  of  %ifflUktf^'Mifolg 
rely  on  the  Statute  upon  t^io  ktgtifai^titijf 'i^  ^'t^^f^ 
motion.      Latouche  v.  Pmnrhck,\6  ir:'^^anT^,'S^ 

^''^■^'       ■  ,  r:-..:;.:,.:::s 

2.  What  wtthin  meaning  ofstatutSf,  ,,,,,,[,  ».    ,:« 

A  Welsh  mortgage  is  w^hin  the,;paifSNaip^,pf  ibAi 
Statute  of  Limitations,  3  &  4  Wm.  4,  c.  2T^  .  2^  f f^^ 
Fennefather's  estate,  10  ir.  Jur.  N.  S.  359,  V^^^P*,:^ 

8.  Acknowl£dgment8,ir<^to Uikepsm oui^^etaM^^ 

An  acknowledgment  by  a  tenant  for  HAi  «(.*.  detdedo 
estate  of  an  arrear  of  interest  dR^>on  ai  mifrtgage' a&e 
fecting  the  inheritaace  is  bindiog,..0r|er.(held^thiOtr 
the  tenant  for  life,  on  the  person  entitled,  in  ^remam* 
der,  to  save  the  bar  of  the  d  ft  4  Waif:  4,'  b."27,  'a. 
42.    In  re  Fitmautiees,  moiors,'  15  IK  iO&\^  Re^.» 
445,  R.  -  ;* 

An  acknowledgment  ugned  by  tlMf'soticitoi*  Of  lltid<^^ 
administrator  of  the  debtdr  in  1862;  HddiW-^t^^' 
from  the  bar  of  the  Statute  of  limilatioite  a  debt  ao^^' 
cmed  before  the  passing  of  the  Mercantile  LaW  Amend^B 
ment  Act  (1856).  Arohet  v.  Leonard,  15^  ir.  Cb.'] 
Rep.  267,  R.  ^       • 

The  solicitor  for  the  admlfaistnttor,.whahai'beeii'^ 
furnished  with  several  bUls  «f  eosts  iif  T«  A.*  wh^^ ' 
had  beea  solicitor  for  the  intesutis,  by  tiotictf-MiqttAfedi' 
him  to  tax  any  bills  of  costs  pvofieriy  paysMs'OUt  Of « 
the  assets,  the  adminiatrator  iheraby  andenttking;  it«^  < 
pay  any  sum  which  might  be  fonnd  doe  on  fbot  of  sal^^' 
costs  (after  all  fair  credits),  when  sdme  shoftU  be  laked  i 
and  certified,  and  said  credits  (^ven,  lese  tfacootta^^- 
taxation,  if  one-sixth  shokild  be  taxed  'ofl^.  MA  tm^  ^ 
quiring  to  be  furnished  with  a  tfei|iisiliOtt  fbrtaitatlofak « 
Held,  that  the  notice  saved  the  bar  teem  the;8talM»*c 
of  Limitations, /(^  -•     ;•    -     -i^'    "I 

Execntion  o(  and  payiaent  of  rent  >iind^rieabe^  -^ 
raises  presumption  of  posaesshm  under  anchlBaiev  s^J 
as  to  bar  the  Statute  of  Limitations.  Foaie  v.  O^-^ 
fUh,  15  Ir.  C.  L.  R.  238,  Bkch.  Gb.     , ^ 

Per  Pigot,  C.B.,  if  a  lessee  allows  his  right^giinvi;! 
trespasses  to  be  barred  by  the  Stately  of  OiAUatioak, 
such  right  may  be  revived  by  fta-finm  -  gradi  on'  tha  ' 
expiry  of  the  lease.    lb.  ■    '*     .,<    '^    ^  ^^^''^ 

4.  Appr^niTtum of p^mente/.     »    ^    i-n  li  "■   ''' 

A  minor's  estate^  was  sobjoct  to  a:<iiiortgage  ^da^'^ 
which  more  than  six  yearns  inteittot  was  due;  ?  On  a-^ 
reference  to  the  Masjter  te  inquke  what  chargea  afitotedi  '^ 
the  minor's  estate^. and  tha  principal-^aadtinteifesl  diul^'i 
thereon,  it  appeared  that  eertaia  paysMitsthad'-beiii^^ 
made  for  interest  generally.  ffeU  that  ilia  pasmenta  '* 
should  be  appropriated  to  the  interest  whibh  aeohied  ^ 
within  six  years.  In  re  FiUmmnrium,  nUntfrs,  15  Ir«^  [ 
Ch.  Hep.  445,  R.  '    ♦    -' 

LUNACY.    '       ^ 

1.  Taking  account  of  deceased  h/tnMU^smiatei  iy  >  t 
ctmaent,  .  *  .j    «    \' 

2.  Venue  in  ctmmissi9HSitflMnmff,       cm  /<m    ?r 

1.  Taking  dcctnmt  of  deceased  linatic'^s'^tqtes  b^Z 
consent.  -       '       ^     ^   .^^/'^   ^ 

J.  R.,  a  lunatic  having  died  intestate,  ^  retej^encei  ^ 
was  made  to  the  Master  to  iuq^iire  ai^'d  i'epoiri  the  n^;, 
tare  and  athbunt  of  the  pr6i>^)r  pbssesM,.^7!i^^a*'r) 
natic  at  the  time  of  histleath,  to  Inquire  4iio  *^as'toa 
heu>at-law,  and  who  his  next  of  kbi  to  take  an  ac^ 


^M^.  ^JICp^>3^flff3,     .      LAW  AyP  EQOTTY  INDEX,        jMetxhafU  SUfping  Act 


''lS^Ma\\t4iiliiia  trx^biises,  'ihS  tile  mmie^ 

^r  I  "F  li  ^^  V^  Walitdliatid ;  iiid  to  take  other  at- 

iliintiWa  'offtiiplf^atdl  natnfe.    T!re  sole  partfes  iii- 

^s|e  J  fc  tTie^'a^s6t9  (if  tbe  lunatic  harmg  entered 

^|b  a,  consent  j^li^reby  provision  was  maile  for  the 

jjmbatTon  oftho  assets  among  the  iftoraons  eat!tled» 

y^ttioa^  ^^^»£S  tBeaccottOttf^  directed,  awl  withotii  any 

T^(^\  of  (he  ^6iat^r,  the  Lord  OhaBcenof  made  this 

eoQsent  a  rale  of  Ooart,  aad'  aiada  aa  order  in  tbe 

ffj^tlvpt. consent,    i/i  re  RawUs,  a  lunaiie^  IS 

,  %.^62*;  Oh.  '       * 

8.  VmH$  in  commiuiorm^of  lunacy. 

Although  a  commission  of  hioacj  is  generaHy  exe- 

«ated  ?n  the  comty  where  the  supposed  hinatic  re- 

•utelL'yet'U.  Is  perfectly  competent  to  the  Oonrt  to 

'^  '^^  th^' v^nne,  when  snch  change  is  manifestly  a 

Qg  of  cost^  to  the  estate  of  said  snpposed  lunatic; 

ui'p  'Coiiift,  oti  th6$6  grounds,  changed  the  venue 

.'thi^  base  n-om  fiiinas;  to'  whTch  phc^  the  Oommls- 

Jfoi"  cWfifPnaltr  iped,'  io  TJubBn.  R^  Creagh,  10  Ir.  Jur. 

if:s:'li^/,ch.  •  • 

Iff      fil    MlV/        'lil        '.   .      . 

/io12heiap|iQlla«ti<wa4  SBnmeiied  to-  answer  a  oooi* 
flUn*  t^tkj  hi  b^  ia<pem>it,Uoansed.ae  aeil  beac  bj 
iltflXnoKbe  4iQMiliiaed'  oS  thd  ptfeniana,  pareoiiB  wave 
AnnU  havbiHDad.  itai  bia^boaae  i^nd  plsuce  of  bMiieea 
whe^ji^pM^'tQ^'a*  to  iMve  beeiu  reeeAlljr  drink* 
iug  or  tii)|)ilBf(  beer  therein^  oontrarj  to  297  &  d8  Vic. 
e;  3$.  It  b^ng  pf'oved  that  perseois  wire  htntd  upon 
%h«('at^liatot^9  pi^miees!  under  the  otixsttmstancea 
%bdi'|^'iMltil''lbatf  tbO'  peraon  who  usnatty  attended 
4be  efaep  WHS '  present^  though  the  apfelitanft  kimaelf 
Wai^not,  the  Dabf in  divisional  magiitratea  oouvieted 
'^tbe^'  lipptXIM,  'Upon  a  oaee  being  stated  for  the  opi- 
-yon  (^Ibb  0<ttn<t,  Bdd  that  tbe  coftvietion  was  rigbt, 
^taie%if^  t^'lbe  6eh  aeetion  of  27  &  96  Vic.  o.  35, 
^fuAodi^  4Mh  oa^  of  bai^urtng  peceona  tippling  beer* 
'Chkikdni,  lipp.;  Fcrch,  reap.,  10  It.  Jur.,  N.  S.,  S7, 

^ ' '  The  e^ptainattt'sttmooned  tbe  defendant  for  over- 
Voiding'  piidikiise^,  before  the  diviaieaal  augietrate^ 
^'Wh&^iikMi  a  iratram  kf  tbeUr  recovefjF^  Subae- 
"^^^ieinly'i^'tlie  date  of  the  warrant  tb»  defendant 
'^^ansed'a  wrk  of  eenhrari  to  be  tasoed  fmn  the  Qourt 
"Of  Ooiime^  Please  Tbe  Court,  upon  laetieii  by  the 
^^cemphlfiiMMt,,  quoBbed  th&ttrtiamn.  NagU  v.  Mut^ 
^  tVijTi  K)  b.  Jur.  I^.  S.  i4»,  O.P. 

MANUAMUS. 

• -'  '  Application  for  a  mandamus  to  P.,  aa  acbitmter 
^i  4^pbiD««kl  pursuant  to  tb».  Railway  Act  (Ireland) 
o'1B91v  td  award  eom^nsatkai  for  injuries  to  H.'s 
^'  laftd,  «i60aaieai|4  by  aertain  W6rb»  of  tbe  €.  &  If. 
'^'RiiSh^Ay  Go.  F.  duly  made  his  Anal  award  as  to  aaid 
o^ wborks  ih  July,  1 869^  Tbi^  pMlonlar  wiorka  afi^tug 
•^  fi^s  (Property  were  oomplettod  in  August,  I860.  H., 
^'ibclufii  duty  nociead  of  the  afbltrator's  proceedings, 
'^fUade-worbiaim^eompeusation  tjllSov.  1862.  UMy 

that  a.'s  kkhti  jpredMed'  the*  Gourt  ftt)di  exercising 

«ny  discretilvi  in  bis.  fkvenr. 

Ikid  <ii^o  {Usiante  Fiugctatd,  J.),  that  an  arU- 

Irator  cannot  be  ooidperled  to  amend  or  snpptement 


bis  award  after  it  has  been  finally  made  op  parsuat 
to  tb^  statute.     The  Queen  at  pros.  o/ThornhiU  r. 
FKMowme,  15  Ir.  0.  L.  Rep.  431,  Q.B. 
See  Public  Gomfant;  Railway  Gompaht. 

MARSHALSEA. 

L.  M.  being  a  prisoner  in  the  Four  Goatts  Manbl- 
sea,  an  order  was  made  by  one  of  the  judges  of  the 
Court  of  Bankruptcy  and  Fqeolvency  for  bis  attea* 
dance  in  Court  in  order  that  he  mi^t  be  staa^ed 
in  an  insolvent  matter  thea  pending.  He  attended 
twice  in  custody  in  pursuance  of  the  order.  On  the 
first  day  be  was  not  examined*  and  was  sent  back  to 
the  MacabaJsea.  The  next  day  he  was  ezamiocdh 
and  when  his  examination  was  over  he  was  sgita 
sent  back  to  the  Marshalsea,  He  protested  agaiist 
being  sent  back,  on  tbe  gronad  that  after  what  had 
occurred,  bis  farther  imprisonment  was  ill^.  A 
writ  of  habeas  corpus  having  been  obtained,  aad  the 
discharge  of  L.  M.  having  been  moved  for,  it  was 
held  that  tbe  custody  was  legal,  and  that  he  ooold  aot 
be  discharged  (O^Bricn,  J.  dabitanU).  Notwklistsdl* 
ing  the  at.  5  &  6  Vict.  c.  95,  &  prisoner  ooamtttedte 
the  Four  Courts  Marslial  ea  remaina  m  the  legal  eoa* 
tody  of  tbe  sheriff,  ihoogb  in  the  actual  custody  of  the 
marshal,  in  re  Moylan^  10  Ir.  Jnr.  N.  S. 267^  QB. 
— % — 
MASTER  AND  SKRVANT. 

In  an  action  against  a  master  by  a  servaat  for  mja- 
riea  sustained  by  reason  ofthe  incompetency  of  a  feUav* 
aervaiH»  or  the  negligenee  of  the  master,  there  moit  bs 
more  than  souMevtiiwa  of  negUgeuoe.  Meraooojediie 
and  faele  consistent  with  pure  accident,  and  wUb  aa 
error  of  judgment,  as  veH  aa  with  uegGgeuce,  sheald 
nat  be  sent  to  the  jury.  Murphy  v.  FoUockt  \o  It. 
0.  U  R.  S24,  Sxob,. 

■■  ♦  ■  ' 

MERCANTILE  LAW  AMENDMENT  ACT. 

Quierey  does  the  word  '*  goods  "  in  sec.  I  of  19  & 
20  Vict.  c.  97%  (the  Mercantile  Law  AmendmeDt  Act) 
include  chattels  real,  so  aa  to  protect  an  assignmeot 
thereof  made  bona  fide  for  value,  and  without  notice, 
against  a  writ  of  fieri  Jacias  lodged  with  tbe  sherlC 
previonsly  to  and  executed  after  the  assignmeal? 
O'Brien  v.  Murra^^  \Q  Ir.  Jar.  N.  S.  185,Q.B. 
— ♦— 
MERCHANT  SHIPPING  ACT. 

On  tbe  19th  July,  1864,  L.,  who  was  the  ooosigaes 
of  a  ship  which  was  esipected  to  arrive  at  B.,  became  'he 
equitable  assignee  of  the  freight  of  said  ship,  and  be 
also  had  acquired  an  equitable  charge  on  the  sbip^s 
cargo.  Afterwards*  ou  tbe  4tb  August,  1864,  the 
M.  T.  Co.  became  mortgagees  of  tbe  ship  fer  a  aam  of 
£6,500.  Ou  the  13th  of  September  followt^,  the 
ship  arrived  at  B.,  and  the  cargo  was  stored  in  L's 
name  with  the  B.  harbour  commissioners.  On  the 
15th  October  the  M.  I.  Oo.  caused  a  notice  ^  be 
served  on  the  harbour  commissioners  of  their  daim  to 
the  freight,  and  the  harbour  commissioaew  accordingly 
refused  to  give  up  the  property  to  L.;  therenpon  L 
bi'ought  an  action  in  trover  and  detinue  for  the  cargo 
agalust  said  commissioners,  who  then  applied  on  mo- 
tion, under  the  interpleader  Act,  to  the  Ooort  of  Com- 
mon Pleas,  in  which  Court  the  action  was  pending,  to 
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teopsafd  action.  Oa  the  hearing  of  that  motioB  it  coption  of  the  reutcbarge*  and  afrovifif^  ^Pfi\^^i"i7f"n 
ma  iiuisted  by  the  M.  L  Oompanj  that  under  the  of  the  intereet  on  the  debt  if  the  galc9  9/  ^n^  rent: 
68fth  section  of  the  Merohant  Shipping  Amendment  •'eharge  were  paii  irithin  twenty-one  days  a^ter;^tie£ 
Act,  notice  being  given  to  the  harbonr  commissionere,  fell  doe.  Heki^  that  the  deed  createjil  tnje're^tton  of 
wIk)  were  wharfingers*  and  on  whose  wharf  the  goods  ^  debtor  and  creditor  na  well  aa  that  of  trastee  and  dfjh. 
were  stowed,  it  was  their  duty  to  retain  the  property  ,  tui  que  trnst;  and  therefore  tbat/!6.,  vfljq  h^^\aj^ 

iHue 
1 


DDtil  the  Uen  which  the  M.  I.  Company  had  upon 
them  was  discharged,  and  that  it  was  no  case  for  in- 
terpleader. The  Court  of  Common  Pleas  made  ne 
nile  oa  this  motion.  Hdd^  that  the  Court  of  Chan- 
ce7  was  not  precluded  from  entertaining  the  case  by 
the  decision  of  "  no  rule  "  arrived  at  by  the  Court  of 
Common  Pleas.  BdJaH  Harbour  Commisaianers  r. 
Lwther,  10  Jr.  Jnr.  N.  S.'204,  Ch. 

Held  aUo^  that  this  was  not  a  case  within  the  68th 
Mction  of  the  Merchant  Shipping  Amendment  Act, 
whkh  had  reference  merely  to  acts  between  the  owner 
of  the  ship  and  the  owner  of  the  goods,  and  not  to  the 
riril  claims  of  the  mortgagee  and  mortgagor  of  the 
ihip.    lb. 
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MORTGAGE. 

1.  Intend  on,  Jrom  when  to  be  calculated, 

2.  Mortgagee  in  possession ;  wUjtd  default, 

3.  Equitable  mortgage, 

4.  Inquiries  to  be  made  by  mortgagees. 

5.  Notice  to  quit  signed  by  mortgagor. 

6.  Welsh  mortgages. 

1.  Interest  on,  from  when  to  be  calculated. 

A  mortgagee  presented  a  petition  in  the  Landed 
States  Court  for  the  sale  of  a  minor^s  estate,  which 
be  did  not  proceed  upon.  A  reference  was  afterwards 
made  to  the  Master  to  inqaire  what  charges  affected 
the  miDor  8  estates,  and  the  principal  and  interest  doe 
thereon.  Held,  that  the  mortgagee  was  entitled  to 
«x  jears'  interest  from  the  date  of  filing  his  charge 
imder  the  order,  and  not  from  the  date  of  filing  his 
petition  in  the  Lauded  Estates  Court,  In  re  Fitz 
wottnce*,  TOiAor*,  15  Jr.  Ch.  Rep.  445,  P. 

2.  Mortgagee  in  possession ;  wilful  default. 

By  a  deed  reciting  A.'s  title  to  several  real  estates, 
ind  that  on  a  general  settlement  of  accounts  under  a 
deed  of  submission  and  an  award  made  thereon,  A. 
wu  foaod  indebted  to  B.  in  a  certain  sum,  which  was 
to  bear  interest  at  £6  per  cenL,  and  that  A.  had 
agreed  to  grant  a  rentcharge  to  pay  off  the  debt  so 
due  to  B.,  A.  conveyed  the  said  estates  to  C.  for  100 
jeirs  (if  A.'s  estate  should  so  long  continue)  in  trust, 
to  pay  the  head-rents  and  reimburse  himself  all  costs, 
&c;  and  in  the  next  place  to  pay  B.  a  certain  rent- 
cliarge  towards  payment  and  satisfaction  of  his  debt, 
lad  upon  further  trust  to  pay  the  surplus  of  the  rents 
to  A.  A.  covenanted  with  C.  to  pay  the  rentcharge; 
lad  the  deed  also  gave  a  power  to  C.  to  distrain  for 
tke  rentcharge,  and  contained  a  clause  of  re-entry,  a 
coveoant  for  further  assurance,  a  covenant  to  insure 
the  life  of  the  surviving  cestui  que  vie  of  one  of  the 
states  for  the  benefit  of  B.,  and  a  proviso  that  the 
deed  should  not  prejudice  certain  securities  which  B. 
bei«i,  and  to  which  it  was  intended  to  be  collateral;  a 
"""    1  of  oesser,  on  the  payment  of  the  debt,  by  per- 


'D 


into  posaessioa,  was  chargeable  in  a,  re^enipkion 
with  wilful  defauU,  although  up  svcbb>case  was  piitctel 
by  the  petition.  O'Connell  y.  0'Gall(igfian.li  ft^ 
Ch.  Rep.31,R  .     <  .  ,  .  .7,  V"  "^'^ 

Held  also^  that  B.  was  chargeal^le^.ijKitli  the 
default  of  a  puisne  incnpubranoer,  who  went it\ti» 
session  with  his  assent.    lb.  '       ■    '  *'■  ^"^ 

3.  Equitable  Mortgage.  '  ^'     - 

W*  R.  P.  being  seised  under  a  lease  of  iivesj-eDew? 
able  for  ever  of  certain  premises  }n  tbe  city  qr  JJub-** 
lin,  and  being  indebted  to  petitioner,  Z»  F«/  io  the 
enm  of  JS44d,  in  order  to  secure  the  rispavcneqt  thereof 
executed  a  power  of  uUorney,  whereby  be  anthoipizea 
said  £.  F.  to  mortgage,  Ac  said  premises^  f^ud  whicb 
power  of  attorney  be  declared  to  be  '^  urrevpcaole  tihr 
til  the  said  £.  F.  should  have  received  the  whole  ot 
his  account  igainst  the  said  W.  R.  P.,  or  payment  of 
any  bill,  promissory  notes,  or  bills  6t  exchange  for 
which  W.  R.  P.  is  now  or  shall  beoome  liaUe  to  6t  oa 
behalf  of  E.  F.."  Held  (reversing  the  order  4f  inin 
Dobbs),  that  the  said  power  of  attomoy  ooastifBloi 
an  equitable  mortgage  of  the  said  pramises^  '  /a.<i^ 
Parkinson^s  estaU,  10  In  Juf«  N.  Sw  62^  Ohu  Ap.    ^ 

3.  Inquiries  to  be  made  by  mortgagee.  ,|  \  .  ' 
By  a  will  bequeathing  legaoieSt  and.  contaiaing.;|i 
direction  for  payment  of  debts  and  l^^ieis,  I{.,rjk 
minor,  was  made  residuary  legatee,  and  also  executiy 
with  fi.  The  testator  died  in  1833,  and  E.  obtiu^l^ 
probate,  saving  the  right  of  H.,  took  the  accoHntSi^f 
the  personal  estate,  and  in  (831  invested  the  (Mcef- 
tained  residue  in  the  purchase  of  real  estate,  wbkfi 
was  then  conveyed  to  E„  in  trust  for  H.^  hjSk  deql 
showing  on  the  face  of  it  that  the  lands  wero  pur- 
chased with  the  residuary  personal  estate.  The  <eed 
reserved  to  E.  a  lien  on  the  lands  in  M»e  the  residua 
should  not  amount  to  the  then  estimated  •  8nm«  :  9. 
eame  of  age  In  1837,  obtained  agi^aat  ofpifobat^.ajid 
eutered  into  pKMsession  of  the  p«v«hased-laiKls«iaad^ 
continued  until  1868,  when  he  took  a  eoavpyaoqe  pf 
the  legal  estate  from  £.  by  a  deed  reeki^.M^  .oqp. 
veyance  of  1834^  and  tliat  the  residue  amont#d3to 
more  than  the  estimated  som« .  H.  de^Jt  with.jtfio 
lands  as  absolute  owner,  and  afler  18^9  j^rfiRted  mort- 
gages of  the  lands  aa  anch.  by  deed  reciting  that  ha 
was  seised  in  fee  free  frocs  locinnbrances.  The  mort- 
gagees had  00  notice  save  th«t  iippeariog,o4^be;^eeds 
that  the  lands  were  pnrohaaed  with  aps^iprtl^at 
any  legaciea  were  unpaid.  I(  sobssqnently  app^arpg 
that  H.,  after  he  came  of  age,  received  and  wasfed 
tlie  |)ersonal  estatei,  the  legatees  filed  a  eanse  petit|oa 
to  raise  their  legacies  ^nt  of  the  lands  m  prioritj(,to 
the  QiortgasBs.  i^sJd,  tbatthe  mortgagsea.weretpot 
boDod  to  inquire  whather  the  l0g|iQiea  wqih  pai4i  ^d 
the  petidon  waa  dismiasad  aa  agai^H  tbew.  iW^ 
V.  ifasflcr,  15  lr»  Ch.  Rep.  f  7»  Ck      .       1 

6.  ^o^rcs  to  quit  signed  by  mcHjajor*  /'* 

/See  Landllbd  AND  TuriNt,  5.  *     "^ 


ni^ 
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^"W  tHinSdA  tf^itist  a  railway  for  damages  for  the 
ftaffi'-cyf  i  Wi^ed  n-^ffM,  that  the  jtny  are  to 
lwM^V(^6er'tWe'#iU<a  reasonable  probability 
5f  jWtdI^i'^^Wai'V  ^ntifiU  to  the  parents,  or  else  has 
i%4H^'  be6ti  bist  pecmiiary  benefit;  these  being  the 
Wy  ^gtomp  Tof  damages!  '  The  service  to  be  ren- 
tifteH  iitid'e*^  Lord  Oampbeli^s  Act,  mast  be  sabstan- 
^Maj'fabt^atf^iri'c^'  of  iredatition. 
VSMe^'ohd  Western  Raiiwatf  Co. 

!»*;  O.P.     ^ 

j*  '^aatibti  udder  Lorf  Catnpbeirs  Act.  Plaint:  That 
tfifeodant  iniderto6k  to  carry  one  M.  B.  in  a  certain 
'dtf dibits  ia{|Bl3r,(&.,  bat  by  reason  of  the  negligence, 
i&c.,  of  the  defendant  'said  banibns  was  precipitated 
^hto'a  {oek  of  a  certain  canal,  and  the  said  M.  B.  was 
^ertby  deprived  of  existence.  Defence:  That  said 
^.  Bt.  yas  not  deprived  of  existence  by  being  preci- 
'littated'^hitb  the  said  lock,  or  by  any  negligence  of  the 
defeadapt,  after  said  omnibns  was  so  precipitated,  bnt 
niv  thef.act  ipf  H  third  person  not  aathoiiaed  or  em- 
'Jtlbyed  bv  the  'defendant,  or  under  his  control,  who, 
^ft^r  said  omnibus  was  so  precipitated,  wilfnlly  let  the 
Vat^r  into  sa!^  canal.  Replication:  That  the  preci- 
jplt^fing'thld  said  omnibns  into  the  said  lock,  throngh 
'thorie^genoe  of  the- defendant,  materially  contributed 
%''ttii9'dVetitl7l^er^by,  &c.|  and  the  said  M.  B.  would 
^tibt^hlilyd.  been  deprived  of  existence  except  for  such 
"i^reci^ltatiou. ' '  demurrer  thereto.  Hdd,  that  although 
^he  death  of  M.  B.  was  not  caused  immediately  by 
'ibe  act  <n  the  defendant,  it  was  such  a  consequential 
.result  of  that  9ifit  as  entitled  her  representative  to 
mtAtiiiin  An  action.  Bt/me  v.  WUson,  15  Ir.  0.  L. 
»;332.Q.B.- 

'V  Bddhj  0>^Br!en,  J.  that  allegation  in  replication 
%{itthd  net^llgence,  &c.  materially  contributed  was  no 
iltoiktiire  mm  ^he  phint.    Ih. 
^    ;S'^  Mast£b  j^  Servant. 

ll!^i'  ::-7V*.  'NOTICE  .TO  QUIT. 


^k'   .      .        NUISANCE  (AcTioif  Wr). 

«iulTa'iaa''acli((Mi  a^ainftt  the  defendants  for  having 

caused  to  be  erected  a  common  nnisanoei  and  for  hav- 

dof  cauBed  quantities  of  scafiblding  to  be  placed  along 

atbe^h^ighway  lor  the  pdrpose  of  being  used  in  the  ersct- 

:tng  iDf  ^he  littfsance,  tend  foi*  having  caused  a  machine 

.i<alle4  a  isheiarlegs  to'  be  employed  in  and  about  the 

-tidd,t»edi?bn,  w^faei^bytheplahitSff  was  crushed  and 

:)Mrack^o#ni  the  ^fendadta  pleaded  that  they  oon- 

UmctklwiHh  otie  Mi  AL  to  eboet  the  structure;  that 

OM.M.  4Aid'tite  eiitir^  eont^of  the  ersction;  thai  the 

/efendants  did  not  retain  my  control;  that  M.  IL 

e^d^faii'e^vants  erected  the  structure  and  placed  the 

^IMxHfeklittgy  atid  did  alsb'oan96  the  machine  called  a 

«1lbeail<6g9'  W  bd '  employed ;  and  that  the  defendants 

Mid'Mt,  ba^e^aS'ilfoyesaidj  erect  the  structun^  or  soaf* 

o^lM^-io^'i^tiW Ahd' flsaid  -maehitie  called  a  sbearlegs 

to  be  employed;  and  that  the  injuries  complained  of 

wore  occasioned  solely  by  the  negligence  of  M.  M. 


and  his  servants  in  this,  &a     Upon  demurrer  by  the 
;  plaintiff,  Held,  a  bad  plea.    Ellis  v.  Sheffield  Gas  Co. 
(2  El.  &  BL  767)  followed.      Crawford  v.  Lard 
Mayor  of  Dublin,  10  Ir.  Jnr.  N.  S.  109,  C.P. 

OTHER  ACTION  PENDING  (PLEA  OF). 

To  an  action  of  debt  upon  a  judgment,  the  defen- 
dant pleaded  that  the  plaintiff  had  issued  a  writ  in 
England  against  the  defendant  then  and  now  resid- 
ing in  England,  for  the  same  cause  of  action,  and  that 
the  said  action  was  pending.  Held  a  bad  plea  upon 
general  demorrer.  Harris  v.  Dickie,  10.  Ir.  Jar. 
N.  S.  189,  a  R 

— ♦— 
PARTICULARS. 

See  P&Acnci  (Law),  7. 

— ♦ — 
PARTIES. 

See  Paacticb  (Eqoirr,  1.) 
— ♦ — 
PARTNERSHIP. 

A«,  who  was  the  proprietor  of  a  wholesale  woottea 
and  cloth  esUblishment  in  Dublin,  entered  into  an 
agreement  with  B.  to  become  the  managing  partner  In 
a  separate  and  large  concern  in  the  same  trade  m 
Hnddersfield,  which  had  been  previonsly  eondneted 
by  B.,  the  sole  owner.    B.  having  oiiered  to  become  a 
partner  in  the  Dublin  eaUblishment  of  A.,  it  was 
arranged,   thongh    upon    no   definite  or  oondnsive 
agreement,  that  B.  ahould  superintend  the  Dnblin 
concern,  with  the  object  of  testing  its  capacity  and 
ascertaining  whether  it  was  sufficiently  pr^uble  to 
be  continued.     It  was  farther  agreed  that  at  the  ex- 
piration of  a  year  B.  should  have  the  option  of  enter- 
ing into  a  partnership  in  the  Dublin  busloess,  and 
should  be  entitled  to  a  ahare  of  the  profits  of  that 
year,  but  should  not  receive  any  remuneration,  or  any 
portion  of  the  profits  if  at  the  end  of  that  time  ho 
elected  not  to  become  a  partn^.     B.  came  to  Dublin, 
and  for  some  time  took  part  in  the  superintendence 
and  management  of  the  Dublin  establishment.    He 
never  exercised,  however,  his  option  of  becoming  a 
partner;  but  having  apparently  abandoned  all  interest 
in  the  concern  died  b^ore  the  expiration  of  the  year 
of  trial.    Held,  that  a  partnership  in  the  Dnblln  busi- 
ness did  not  exist  between  A,  and  B.,  and  that  con- 
sequently a  claim  made  by  the  executors  of  B.  to  be 
admitted  as  creditors  of  the  estate  of  A.  on  his  bank- 
ruptcy for  goods  sold  and  cash  supplied  by  the  Hod- 
dersfield  house  to  the  Dublin  concern  should  be  al- 
lowed.   In  re  HaU,  15  Ir.  Ch.  Rep.  287;  Cb.  App. 
S.  a  9  Ir.  Jnr.  N.  S.  321. 
♦  - 
PETTY  SESSIONS. 

See  Afpeal,  2;  Magistbatbs*  Law;  Csrhorasl 


PLEADING. 

1.  Count  not  authorised  hy  Common  Law  Pro- 
oeedure  Act,  1853. 

2.  Meaning  and  ejfect  of  defence. 

3.  Traverse  of  viitute  oiyns. 

4.  Embarrassing  defences. 

5.  Motion  for  Uberty  to  plead. 

6.  Defence  in  ejeotment. 


Plea^^.'] 
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L  Conni  not  authorUed  hy  Common  Law  Pro- 1 
ttdtsre  Act,  1653.  | 

Tlie  Common  Law  Procedure  Act,  1853,  does  not 
anthoriEo  the  Insertion  of  an  indebitatus  coant  for  da- 
mages in  a  writ  of  summons  and  plaint.  Inglis  v. 
M^Blain,  10  In  Jar.  N.  S.  1 19,  G.P. 

2.  Meatung  and  effect  of  de/mce. 

To  an  action  for  the  diversion  of  a  water  course, 
where  the  defendant  sought  leave  to  plead,  among 
othw  delences,  that  no  sensible  injury  to  the  defendant's 
rignt,  uses,  and  enjoyment  of  the  stream  or  water  was 
oocasioaed  bj  reason  of  the  diversion  of  the  waters, 
the  Gocurt  considered  that  this  issue  was  sufficiently 
raised  by  pleading  that  the  defendants  did  not  divert 
the  stream  In  manner  and  form  as  in  summons  and 
plaint  alleged.  Arnold  t.  The  Dublin  and  Meath 
BaUway  Co^  10  Ir.  Jnr.  N.  S.  54,  fixch. 

8.  Traoeree  of  virtnte  cnjus. 

A  sammons  and  plaint  In  an  action  against  a  she- 
liiF  contained  two  counts,  the  first  for  not  levying 
wtdnse  a  writ  of  fL  fa.  *'  whereby  plaintiffs  were  de- 
layed in  recovering  their  money,  and  were  likely  to 
lose  the  same:  "  the  second  for  a  fitlse  return  of  nulla 
UmOj  **  whereby  pUintiffs  were  deprived  of  the  means 
of  obtaining  their  money,  and  the  same  was  still  un- 
pud,  and  was  likely  to  be  lost  to  the  platntifls.'^  De- 
febcea  simply  pleading  that  it  was  not  by  reason  of 
the  matters  stated  in  the  counts  respectively  that  the 
phuntiffi  suffered  the  damages  averred  ia  each  count 
rsspecttvely  were  held  had.  M^Swiney  and  Ddany 
V.  WUaon,  10  Ir.  Jur.  N.  S.  388,  Q.B. 

4.  Embarrassing  defencee. 

The  plaint  alleged  the  printing  and  pnblishing  cer- 
tain libellons  words.  The  defendant  pleaded  that  the 
sud  words  were  pai-t  of  two  separate  articles  published 
Id  the  defendant's  newspaper,  and  that  **  the  said  ar- 
tidss  were,  and  each  of  them  was  and  is,  a  bona  fide 
comment,"  &c.  HM  bad;  the.  defendant  allowed  to 
amend,  **  and  the  said  words  were,"  &o.  Trovers 
V.  PoUa,  15  Ir.  0.  L.  R.  App.  xi,  Q.B. 

In  an  action  brought  by  a  chemist's  boy  against  hla 
master  for  wrongful  dismissal,  pluntiff  averred  that  it 
was  agreed  that  he  should  be  in  defendant's  employ- 
ment for  a  year  certain,  on  the  terms  that  he  should 
not  engage  in  any  other  employment  for  himself,  or 
for  any  other  person,  and  to  use  his  best  exertions; 
and  that  defendant  wrongfully  dismi^ued  him.  De- 
fendant pleaded  that  plaintiff  did  not  use  his  best 
exertions  for  defendant's  sole  benefit,  and  thereupon 
defendant  dismissed  him.  HM^  that  this  defence 
diould  be  set  aside,  with  costs,  as  vague,  embarrassing, 
and  double.  Hunter  v.  Kane^  10  Ir.  Jur.  N.  S.  231, 
Each. 

To  a  summons  and  plaint  which  stated  that  the  de- 
fendant had  covenanted  with  the  plaintiffs  for  good 
title  to  convey  certain  premises,  and  that  it  should  be 
lawful  for  the  plaiottflls,  &c.  to  enter  upon  and  enjoy 
the  said  lands,  and  that  the  plaintiffs  were  willing  to 
enter,  but  that  one  J.  B.,  under  a  demise  heretofore 
made  to  him  by  the  defendant*  entered,  and  before  the 
execution  of  the  indenture  of  conveyance  to  the  plain* 
tiffs  And  since  coatinned  in  possession,  and  excluded, 
and  still  exclades,  the  plaintiffs,  the  defendant  pleaded 
that  he  did  not  commit  the  breaches  of  eovenant  com- 


plained of,  or  any  of  them.  This  plea  was  set  aaide 
as  embarrassing.  Midtand^Ormt  Westmr^sUmij^ 
Co.  V.  ITugenty  10  Ir.  Jur.  N.  S.  192,  0.  P. 

Where  a  summons  and  plaint  contained  two  GDiV|ita 
— one  in  trespass  for  breahiDg  and  entering,  i&c,  and 
the  other  in  trespass  tf^  bfqn}S\a^gortatist  and  different 
dates  were  laid-  in  each  couqts^  .(?U{1,  tt^fk^.fJt^.  ^- 
mons  and  plaint  discloeed  l^o;  dW??!?^!^  SW^fSS 
action  on  different  day^,  ^and  ft^bf^  jl^f  ./^onf^.pjj^ 
purporting  to  be,  pleaded  to  the  two,CQunt9<#pd.9^^g 
as  a  justification  that  the  pUintiff  ^a^  ^(^e  jb^qj^9fdff 
tl^e  premises,  and  that,  quarter  year's,  rp^,^|^^^ 
he  entered  the  premises  pnaicertaioif)!^  ^eipgff^,;^^ 
ferent  date  from  either,  o^  the  dates,  ^.f^  ^fHff^^W^ 
and  plaint)  and.  took  the.goods  an  ikp  FfiW^v^P'i^ 
distress  for  the  rent,  '^  which  are  the  trespaspey  cpof 

plained  of,"  wasii«prepei?^W^f^rr*WIWl?fiPft^®'^ 
did  not  show  that  tne.trespas^^s  i^.,tl?^,9|^^/^ 
plaint  compljuued  of  aqd  in,the  d^feof^^pip^f^ii^ 
were  one  and  (be  e^me .  firan^acti^n  ^j^op^i^f^cejja 
one  aad  the  same  OQoasiofi;,,a,a().Jbi(^a^e}j.t  J^^^^ 
to  restrict  the  plaintiff  to  ,ti:espi^a|^  ^m|ai^|U9(Lfi![i,j^^ 
day,  although  the  pl^lntif  compt^n^^  9^  Jnfj^r^ 
trespasses  on  different  days.  QmU^au  y^.^SuiUvaL 
10  Ir.  Jnr.  N.  S.  55,  JSxch.         ;'  .^Tr-r.'tT 

On  motion  to  set  inside  defeuces  on  grouq^  ^fi:^^ 
barrassment,  where  in  an  action .  fe^  .tee^ii^g.^^M 
entermg  a  dweHing-houae,,and  ^ii;ig  f^w^aj  )Live^^(^^ 
of  the  plaintiff,  and  for  ei^essive  distreas,  a^  K^S^P^ 
defendants  pleaded  that  they  did  not  Weak  aQ(^;e]oiter 
the  dwelling-house,  but  ^id  not  plead  as  tq  thk  ^po^ 
tavit,  and  did  not  aver  that  the  outer  daorr^aj^jjQpfiii 
at  the  time  of  entry,  and  traversed  plaintij^'9^  ^pos^- 
session  of  dwelUng-ho^ae#,  Heldy  i\i2^  dpfi;;pd,«^nt3 
should  amend  generally^  and  pay  tiie  costs  of  tUe 
motion.  Creden  v.  M'GraA,  10  Ir.  Jtuc.  ^.  S,  173» 
Exch.  '  "^/'; 

Plaintiff  sued  defendant  for^SO.  Defendant  plelfuli^ 
a  setoff  in  these  words: — **  Defendant  pfiy^  tt^at  be- 
fore and  at  the  time  of  the  eommeocam^nt 'o(.  t&ia 
suit,  the  plaintiff  was  indebted  to  the  defendant  in 
the  sum  of  £40  sterling,  being  so  much  mo^ey  Jent 
by  the  defendant  to  the  plaintiff,  and  whipti^un^^Or  a 
sufficient  portion  thereof,  the  defendant  is  ready  to 
set  off  against  tbe^id  claim  of  the  plaintiff."  Held 
— ^that  plea  should  foe  set'aside^  because  defendant 
had  not  used  the  words^^^^  Ptaintlff  •  tv^  (brkf  jft/l 
is  indebted  to  defendantr^  but  that  defendant  should 
be  allowed  to  amend,  and  tjhlit  thfl  eo9ts  should  be 
costs  in  the  cause.  Smith  v.  FattreU^  10  Ir,  Jur. 
N.  S.  232.  Exch. 

To  a  summons  and  plaint  which  oompUined  of  .a 
common  nuisance,  and  proceeded  to  state  in  ^hat  tbo 
nuisance  consisted,  the  defeadaQts  plea(t9d  a  pV^a  wtiidi 
admitted  the  facts  in  the  sucamone ,  and ,  plainit,  uid 
denied  that  they  constituted  a  nui$apee.  ,  On  applica- 
tion by  the  plaintiff,  the  Court  decUqed  to  set  asido 
the  defence,  but  gave  the  plaiariff-  leave  ito  rey>ly  Mi 
demur.  Crawford  t.  Lord  Mavor  of  Dublin  :I0 
Ir.  Jur.  N.  a  107,  a  p.  j      .  ,j  ,     ; 

A  defence  to  an  action  on  a  oheque.  that  it\m^ 
drawn  by  defendant,  as  chairman  of  acerj^inj^^* 
pany,  to  be  paid  ont  of  thefupda  of  th^  BnUoompsk^fp 
and  not  ont  of  the  fun  Is  uf  defent^pt;  mi^r  ji^iis; 4]^ 
defendant  to  be  liable  in  1^1$  in.U>iJasii:(^VGaty  AlTItlll^ 
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pajifai^titof^Aidefieqad,  of  which  pUintiff  had  no- 
tice^ Wai'dlfcscted  to  bd  amended.  FaUiser  y.  Bed- 
monii;lO  Ir.  Jar.  N.  S.  133,  0.  P. 

Itf  afi  aotioh  upou  m  guaranty  the  fii*8t  oottnt  of  the 
saoifAiaba  and  plabit,  afiar  settiag  out  the  goaraoty 
stated,  that  after  said  promiae  the  said  J.  F.  for  the 
car^^i^  oa  of;  bis  aforesaid  hoaae  of  bosiness,  gare 
ordM  10!  tfte  plaintrflb  to  sapply  to  him  certain  goods 
fof^Ki^Uaid  &6aae  ofbiieinesflt  that  is  to  say,  oeruic 
leas,  grocery,  and  other  gooda,  at  certain  prices, 
amoonting  in  the  whole  to  £190  Is.  9d.  to  be  paid 
at di Jexpiiittien  of  the  period  of  credit  nsaal  in  the 
traie  m  reafj^ect  of  auch  goods,  and  according  to  the 
QStiiY  course  of  such  trade  and  soch  payments,  till  the 
exfhilUoh  of  s^ich  period  ot  credit,  to  be  secured  by 
each  bHI/oreioHauge  or  promiseory  notes  as  in  snch 
tra*9e  ustidl  ik  respeot  of  such  goods;  and  afterwards, 
wBilst  the-  ^id  guaranty  and  promise  was  in  force 
ag^mc/fi  defeadaoc,  and  before  the  same  was  recalled, 
the  t^aintlff  auder  the  aforesaid  promise,  supplied  the 
said  m)ods  to  the  said  J.  F.  upon  the  aforesaid  terms; 
add  althongh  the  aforesaid  periods  of  credit  have  ex- 
piired,  and  aHhbagh  all  things  have  happened,  &c.  ne- 
ce«ary  to  entiile  the  plalntiflf^  Ac.,  yet  the  said  J. 
F.  has  not,  nor  has  the  defeadant,  paid  the  said  sum, 
&d  The  fifth  defhnee  pleaded  by  the  defeadant  was 
as  l(Alo#s  ^— f  hat  after  soeh  goods  were  supplied  re- 
spectively  as  alleged,  it  was  agreed  by  and  between 
sai^platntlfi^  ited  said  J.  F.  without  the  consent  or 
knowledge  of  the  defdiidaTit,  for  good  and  valuable 
ooisideratiea  to  the  pfafntiff)  in  that  behalf,  that  the 
pUhitKfo  shoal i  ^v^time  to  the  said  J.  F.  for  pay- 
in^  of  the  prices  thetysof  respectively,  and  forbear  to 
su^'bkii'fof  the  said'  prices;  and  each  of  them  for  a 
celMti  fibie,  in  tespect  of  each  of  them  respectively 
3g¥&ed  Or  between  them,  such  time  of  forbearance  in 
rejpectofeach  of  them  being  longer  than  the  plain- 
tiflb  ought  to  httve  givten  the  said  J.  F.  for  the  pay- 
meht  of  .said  prices  respecd^ly,  according  to  the 
meaning  of  defendant's  alleged  property  and  guaranty; 
and  in  pursulmoeor the  said  agraement,  and  without 
th^^consenf  or  knowledge  of  the  defendant,  the  plain- 
tlflb  jfaVe  (ime  to  the  said  J.  F.  and  forbore  to  sue 
lum  for  the  prices  of  said  goods,  or  any  of  them,  dur- 
ing the  times  respectively  so  agreed  on  as  aforesaid. 
Upoti  app^ieiilion  by  tlie  plaSatUT  to  set  aside  this 
defeaoei  the  Ooart  made  no  rule  on  the  •  motion. 
WfibA  ^i  ArfMtrong,  10  Ir.  Jur.  N.  8.  13*,  0.  P. 

In  an  action  to  recover  £105  10s.  the  summons 
anl  plaint  contained  the  usual  counts  for  money  had 
and'Vetoitisd,  and  on  an  account  stated;  defendant 
trat^sed  these>  and  pleaded  set-off,  accord,  and  satis- 
facttdn,  and  that  there  was  an  award;  plaintiff  re- 
pli^'lO'these  pkas,  and  at  the  same  time  applied  to 
haV^  <hem  set  aside  on  the  grounds  of  embarrassment, 
and  that  tfafey  consisted  partly  of  pleas  in  bar  and 
partly  of  picas  agaiust  the  further  maintenance  of  the 
action.  .  Heidi  that  there  be  no  rule  on  the  motion, 
defendant  consenting  that  plaintiff  shall  be  at  liberty 
to  confess  said  defences  ag#nst  the  further  mainte- 
nance, defendant  paying  the  costs  hitherto  incurred; 
and  that  the  action  should  be  stiyed  notwithstanding 
the  pleas  in  bar.  Dunbar  v.  O'Brien,  10  Ir.  Jar. 
IL  S.  263,  Exch. 

Where  the  summons  and  plaiat,  in  addition  to  the 


averment  of  the  performance  of  condittona  precedent, 
averred  readiness  and  willingness  in  the  plaintiff,  the 
Coart  refused  to  set  aside  a  defence  which  traversed 
the  readiness  and  wiUiogness  generally.  MUlward  r. 
BMnion,  10  Ir.  Jur.  N.  S.  148,  0.  P. 

In  an  action  by  the  assignee  of  a  bond  agtiost  the 
surety  for  an  administrator  de  borne  aon,  the  seoood 
count  of  the  summons  and  plaint  complained  thit  tlie 
said  J.  S.,  before  he  became  administrator,  was  him* 
self  indebted  to  the  asseu  of  the  deceased  J.  P.  la  the 
snm  of  £200,  on  foot  of  a  judgment  obtained  bj  the 
administratrix,  and  that  he  had  not  repaid  the  said 
snm  though  required  to  do  so  by  an  order  intbecaosa 
in  the  Court  of  Ohancery.  The  defendant  pleaded^ 
''  As  to  the  second  count,  that  the  snm  of  £200  In 
said  count  mentioned  was  lent  to  said  J.  S.  by  the 
said  T.  P.,  the  administratrix  with  the  will  annexed 
of  the  said  testator  while  she  was  such  admiBiatn- 
tris,  and  long  before  the  said  J.  S.  became  such  admi- 
nistrator de  honie  fion,  and  long  before  the  execntion  of 
said  bond  by  defendant;  and  that  said  judgment  vis 
confessed  to  said  T.  P.  while  she  was  such  admuiis- 
tratrix,  and  long  before  said  J.  S.  became  each  admi- 
nistrator, and  long  before  the  execntion  of  said  bond 
by  defendant;  and  that  said  snm  of  £200  did  not 
come  to  the  hands  of  said  J.  S.  as  administrator  of 
said  testator.**  A  motion  to  set  aside  this  defeaee  ai 
embarrasdng  was  refused.  HadeU  v.  ffaUf  10  Ir. 
Jur.  N.  S.  60,  0.  P. 

5.  MoHonfor  liberty  to  plead. 

In  an  action  for  the  breach  of  an  agreement  to 
execute  a  lease  of  lands  to  the  plaintiff,  of  which  be 
had  formerly  been  in  possession  as  tenant  from  jear 
to  year,  and  also  for  false  representation  and  frauda- 
lent  concealment,  with  regard  to  the  existence  of  a 
memorandum  of  agreement  for  the  lease,  the  defen- 
dant, after  issue  joined,  applied  to  the  Court  forieare 
to  plead  the  Statute  of  Limitations  to  the  fiist  cooat 
in  addition  to  the  defences  already  on  the  file.  HM 
(Christian,  J.,  dieeerUierUe),  that  inasmnch  as  the 
plaintiff  had  allowed  himself  to  be  evicted  without 
seeking  specific  performance  of  the  supposed  agree- 
ment, and  that  there  were  counta  on  the  record  on 
which  the  plaintiff  might  recover  in  case  the  defendant 
were  guilty  of  actual  fraud  in  the  transaction,  that  the 
plea  ought  to  be  allowed  to  be  pleaded.  Ardtboldf, 
The  EaH  of  Howth,  15  Ir.  0.  L.  R.  420,  C.  P.;  s.<i 
9  Ir.  Jur.,  N.S.,  247. 

Held  also,  that  the  plea  of  the  Statute  of  Limita- 
tions is  a  defence  on  the  merits.    lb* 

Held,  per  Christian,  J.,  that  the  defendant  having 
lapsed  his  opportunity  of  pleadrag  the  above  defence 
in  the  first  instance,  was  not  entitled  to  tiie  favoarof 
the  Court.    lb. 

6.  Defence  in  ejectment. 

In  an  ejectment  for  non-payment  of  rent,  the  Oonrt 
refused  to  set  aside  the  defence  '•  that  tiie  defendant 
did  not,  at  the  commencement  of  the  suit,  nor  does  he 
now,  nor  does  any  other  person,  hold  as  tenant  or 
tenants  to  the  plaintiff.*'  DexUr  v.  Lhud,  10  Ir. 
Jur.N.  S.  116,  0.  P. 

POWER  OP  ATTOttNfiY. 
See  MoBTOAai^  3. 
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PRACTICE  (EQumr). 
•I.  Parties. 

2.  EnrcUing  deereeB. 

3.  Proof  of  Mts. 

4.  Bitodvera, 

5.  Inpmeihn  suUi. 

6.  Diamittalfor  warU  of  proMCuHon. 

7.  AppeaU. 

8.  Lmumy.    Sm  Luvact. 

1.  Porfitfs. 

A  fund  was  Tested  in  trustees,  in  trust,  for  A.  for 
lift^  and  sfter  his  death  in  trust  for  his  son  B.  The 
tnutses  allowed  A.  to  receive  it.  A  died,  leaving 
isaoU;  and  having  by  his  will  beqaeathed  persoaal 
property,  far  exoe^ing  the  trust  fnnd,  subject  to  life 
inttfMtB,  to  B.,  and  having  devised  real  property  to 
B.  npressly  in  satisfaction  of  the  tmst  fund  claimed 
b^  hiffl.  B.  filed  »  petition  against  the.  trostees  to 
eonpel  them  to  replace  the  ftind,  and  claiming  a  right 
to  elect  to  take  it  against  the  devise.  Bdd^  that  the 
penoDsl  representative  of  A.  was  a  necessary  party 
to  the  suit.    Burrowea  v.  O'Brien^  15  Ir.  Ch.  Rep. 

In  a  snit  to  compel  parties  to  replace  a  fund  wrong- 
foflj  pud  to  a  person  entitled  to  a  life  interest  in  it,' 
be  or  his  personal  representative  is  a  necessary  party, 
notwithstanding  the  28th  Order  of  the  27th  of  March, 
1843.    lb. 

2.  EnroOing  decrees. 

Although  a  decree  be  made  by  the  Court  of  Appeal 
in  Chaooery,  the  application  to  enrol  same  must  be 
nude  to  the  Conrt  of  Chanceiy  when  the  appeal  Is 
from  Chancery.  It  is  otherwise  |When  the  appeal  is 
oot  from  the  Court  of  Chancery.  See  Sadleir  v. 
M^DowO,  10  Ir.  Ch.  461.  Dolphin  v.  Aylward, 
lOIr.Jor.  N.  S.  201,  Ch.App. 

l^l^TOofofdAU. 

%  long  as  a  fnnd  remains  in  Court  applicable  to 
tbe  pajment  of  debts,  a  creditor  may  obtain  an  order 
to  prore  htj  demand  though  a  final  decree  has  been 
o«de  in  the  caase.    Oravee  v.  Davis^  15  Ir.  Ch.  Rep. 

^ve  given  to  a  creditor  after  final  decree  to 
proTe  under  drcumstances  of  great  neglect  on  his 
pm.   lb. 

In  Ireland  a  creditor  having  an  annuity  or  a  charge 
on  the  lands  may  obtain  an  order  that  the  receiver 
should  pay  him  his  annnity  and  interest  on  his  charge, 
io  the  proper  priority,  without  filing  a  petition  to  ez< 
^  the  receiver.  Foeey.  Fo98^  16  Ir.  Ch.  Rep.  215, 

S*  Injunction  suits. 

Snits  for  an  injunction  to  restrain  waste,  when  no 
>i^er  is  filed  and  the  account  sought  Is  waived, 
sboold  not  be  brought  to  a  hearing  by  the  petitioner 
neitly  for  the  purpose  of  getting  his  costa  of  suit, 
wwy  V.  Ferguson,  15  Ir.  Ch.  Rep.  277,  Ch.;  s.a 
9Ir.Jar.N.  a  341. 

Salts  for  an  injunction  to  festrain  waste  should  not 
M  broaght  to  a  hearing  where  no  account  is  sought, 
or  the  account  is  waived,  if  an  hijanction  has  been 


obtained,  and  the  right  to  ooatinue  jU  b  totdfsputefd*  /  // 
If,  however,  the  case  is  forced  to  a  hearing  1^  the.  ),i 
conduct  of  the  respondent,  tbe-pietiliotlfer^  if  Q9Cce$Bftil,..,iw 
will  be  entitled  to  his  costs. of  $n\U,J?M\mnifi'rA 
Dwme,  15  Ir. Ch. Rep.  278,  C. ;  Si. C..9  If: Jar.])(«iS^:u2 
342.  '  ,••..•..'.  ),.:.•  J.v/ita 

Stnthle^VfYxzf^  in  such  softs  no  account  i9:^o«ig^i  :> 
the  petitioner  should  call  upon  the  seapoodenli,  \^  XMM.to 
tice,  to  state  whether  he  dispules  the  right  to.,  bmroi  i 
the  injunction  continued.    Jh.  [  ..  ,      ^  ;:,  ,ri\  ;3 

6.  Distnissal for  want  pfproseinUioni^  .)   _  .  o.    inc 
Under  the  51st  General  Order  pf  the.lQ^h  of  M<IJ^  'n 

1857,  if  the  final  order  io  a  cause  petiitien.li»'P9)t  Qt>;/:j 
tained  within  the  time  limited  l^  t|ie  t}ASter|..tfre  pf^ir  a 
tfon  is  not  dismissed  without  an  order  jU>  tl^at,  ^^/  j 
Corker  v.  Corker,  15  Ir.  Ch.  Rep.  304,  Ch.  Ap-.    .■  :  a 

Moore  v.  Reogh  10  Ir.  Cb.  Rep.,  npt  foltovedt.  /i&>  ) 

Where  a  petitioner  becomes  bankrppt  before  thfl  7 
petition  stands  dismissed  by  the  2Tt6^0eQeral.Ord9ff;^ 
of  1851,  the  suit  is  not  affected  by  that  Order^ ;  Thai ; 
proper  course  in  such  a  case. Is  to  move  that  the  petift.^ 
tion  do  atand  dismissed  unless  the  assignee  8h(;>i}|q,fih).j; 
a  supplemental  bill  within  a  time  to  be  limhed  by  ^%:q 
Court.    Maxwell  v.  Reade.  16  Ir,  Ch.  Rep.  133v.R/o 

But  where  a  petitioner,  pendmte  lite,  assigns. his  i 
property  voluntarily,  the  snit  is  not  thereby  sbfLte^^z 
and  is  therefore  within  the  operati<m  of  the  27t4i  Qrfh^.r, 
neral  Order.    lb.  !  ;<i 

Leave  given  in  the  latter  .cSlsq  to  reinstate:  the;P^tA<' a 
tion  on  payment  of  the  costs  of  the  motion:*    Ibu  ("i.vA 

The  appointment  of  a  receiver,  in  a  mortgage  oaQse  ^^v 
does  not  teke  the  case  oat  of  the  operatiMi  ol^h9<9'l4lr  ( 
Qeneral  Order  of  1843b  l^oodn9c/eT«r(9friiyi4  l^a 
Ir.  Ch.  Rep.  176,  Ch.  Ap.;  s.a  9  lruiw:^^.S^^1(kvE 

An  order  of  the  Incumbered  Estate*  Ckm^t  fbr  Ah  >o 
of  lands  the  subject  of  a  snit  in  the  Court  of  Cltaneeiy  >c 
did  not,  without  an  order  of  the  latter:  Court,  atay  .? 
the  suit,  so  as  to  prevent  its  being  disjB^s^ed, by  the-' • 
dlst  General  Order  oi  1843.  Fossy.  Fc^,  16  J^r^nj 
Ch.  Rep.  215.  R.  -^ 

An  order  appointing  a  receiver  in  a  sniirPi!(^yiQg  it'  i, 
sale  for  the  payment  of  incumhranoea  did  oof  pr^fffni.'i 
the  suit  being  dismissed  by  the  81st  QeoeriU  Older;  of. 
1843.    Ih.  .      ,-  .;,   „,ii 

7.  Appeals.  \„      ,  ,  r  ,1 
On  the  bearing  of  an  i^peal  from  the,  wh^le  ^f  4tn  j 

iaterlocotoiy  order,  the  appellant^s  'counsel  isieotitM  f 
to  begin.  SkeUon  v.  Flanagan,^  1 5  If^  <}h«  Bep^  df>9i\ : 
Oh.  Ap.;  ac.  9  Ir.  Jur.  N.8.  341..        >:...( 

The  appellant  having  appealed  •  from  Ihe  ovd^r.piSr  i. 
the  Master  of  the  Rolls,  and  haWng  prayed  ifi.tii».|^ihr;^ 
tion  *'that  the  order  might  be  varied  iB^conferpMyr.* 
with  the  constructioD  of  the  will  and  oodiciis,"  therj^t-  /- 
spondent  was  allowed  on  the  appeal  to  go  iotq;|k(qM»i[r] 
showing  that  the  laid  order  was  farther  evaemeiMpii  iO/ r.d 
other  portions  thereof,  though  respondent  had^o^^  f^Ptua 
pealed  therefrom,  aa  if  the  case  were  at  a  i^-h^Qi^i,^, 
KeUeU  V.  KelUm,  10  Ir.  Jur.  N.  S.  405»  Ch.  Ap.  . . :,  I 

See  AfrtLkL,  !• 
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2.  iTenue. 
%  Proch^n  amy. 
I4f.  Nkw  trial  mdion. 
1(J/  trUorpfotaries^ 
'"  6.  \Pfaductu)n  and  insp^ion  of  documents. 

7.  Particulars. 

8.  Eeference  of  matters  in  dispute  iQ  master. 

-*^  Jmj^^v^fhfl^g  ifioneyi  iitt^  resuU  of  cross-actlon. 
J.*  OarntsKee  order.  „  ,  , 

^.  ^i^itkionofae^^  df.  ' 

b%^^  ^i^f''yk^^^^^^  :«roimd  to  foand  a  motioQ  for 

|U^})P^^pt-^erv^d,pii  the.  soljcitpr  of  a  defeadant 

AQt  ab^pf^dl^,'^  that  solicitor  is  acting 

^  ;,ftS3[,.ip,  A  ^p^'^^'^^^^  .^  ^®  Landed  Estates 

^prl|,Mtb  retereiiee  to  certain  lands,  no  matter  whe- 

q  |ip  ]i^)9.  owo^i*  or  incam^bcanoer  thereof,  nor  even  if 

Mim  v8oll,^jfor  b^  fffipyf^o  to  have  money  of  defendant's 

mjij^pocj^^.i^^ach  as  siich  facts  are  not  evidence 

ot  4k«£enei:al  anthprtt^  in  him  to  act  for  defendant. 

*^  V.  Aylward,  10  Ir.  Jun  N.  S.  415,  Exch. 

If  an  attorney  is  carrying  on  proceedings  for  a 
party  in  this  conntry,  he  will  be  compelled  to  accept 
9WTHift  fl^x*  W;r^  iP  i^.^ptipa  agiwinst  hU  client,  aris- 


uigjOc^t,  pr^he  ^ame  patter,  though  be  is  at  the  time 
^^ffaA  of  his  plient's  whereaboats.  Purser  y,  £u- 
ifptfi^,  Jilr,  G.  L.  R.  App,  X.,  Q.B. 

,-;l  T^'  a  summoris  and  plaint  which  contained  a  count 
for  goods  bargained  and  sold,  the  Court,  on  the  appli- 
cation of  the  plaintiff,  allowed  him  to  add  a  count  for 
S'  qods  sold  and  delivered,  giving  the  defendant  four 
ays  to  plead.    Scriber  r,  M*Cann,  10  Ir.  Jur,  N.S. 

114,0; P.    ;' 

^  •  .1      » 

r,i  eL'Petmwal  e}  writ. 

«''»'Ai^  applicJition  on  the  l«th  Deoember  to  renew  a 
wilt  of  j^mifns  and  plaint  which  Issued  on  the  15th 
^ne,  fe  a  day  late.  O^Leary  r.  Lord  Lo/ius,  10 
It.  Jur.  N.  S.  133,  0.  P. 

2.  Venue. 
.  j"  A  pMdbiff  motrng  to  ohttige  the  vbom  to  the  i^oe 
iriieretbe  oauae  of  a^lon  arose,  aad  where  the  par- 
ses) anU  dl  their  witaeaMi  reeide,  when  a  trial  held 
dik  toothitr  district  has  proved  abortive,  most  pay  the 
iCito  ol  th«tDOtion.  Arkine  v.  Barnard,  16  Ir.  0. 
ilii  Ro^  Appuil^  Q«B. 

iiiilfpliftpUiiitiff  iB^n  afitionof  ^eotmeat  for  noa-pay^ 

-iwai^of  Mbt,  ha^i-g  prima  faeie  aatisfied  the  Court 

tUte^th^  waa  reMonaUe  a^prebeaatoii  that  he  would 

not  get  a  fair  trirf  in  the  conntgr  ia  whioh  the  lands 

the  Coprt,  upon,  the  motion  of  the  plaintiff. 


StMer  V.  Boe^  10  Ir.  Jnr.  N.S. 


were, 

clianged  the  venue. 

-193,01'. 

*',    i.  ProcheinMmy. 

The  produin,  amy  of  a^  infant  suing  need  not  be 

the  father.     (Per  Christian,  J.)    Savage  y.  Mapother, 

10lr.Jttr.N.S.  117,0.P.    ' 


4.  New  trial  motion. 

Semble,  upon  a  new  trial  or  non-suit  motion,  it  ia 
not  a  sufficient  reason  for  rejecting  the  coansei^s  certi- 
ficate, that  it  contains  something  that  is  not  in  th» 
judge's  report  FawceU  v.  Townsend^  10  Ir.  Jar. 
N.S.  117,  C.P. 

5.  Interrogatories* 

The  jurisdiction  conferred  upon  the  Court  by  the 
56th  section  of  the  Common  Law  Procedure  Act, 
1856,  to  permit  interrogatories  to  be  deOvered  to  the 
opposite  party  in  a  cause,  embraces  all  classes  of 
actiona.  Donohoe  v.  Thompson,  10  Ir.  Jar.  N.  S. 
257,  CP. 

The  objeedon  to  interrogatories,  that  they  tend  to 
ez|lose  the  party  interrogated  to  a  criminal  proseco- 
tion,  is  premature  if  made  on  an  application  for  leave 
to  deliver  them,  and  must  be  made  by  the  party  him- 
self as  a  reason  for  decHning  to'answer  aptrticatv 
interrogatory.    lb. 

6.  Production  and  inspection  of  documents. 

The  affidavit  upon  which  the  motion  is  groaaded 
must  satisfy  the  Court  that  a  certain  docomeot  speci- 
fically described  is  in  the  possession  or  power  of  the 
opposite  party,  and  that  that  document,  if  prodaced, 
would  help  the  plaintiff's  case.  This  much  is  a  con- 
dition precedent  to  the  discovery  of  other  docameats. 
Therefore  a  mere  statement  that  a  specific  docomeot 
is  likely  to  contain  matter  that  would  help  the  pUla- 
tiff's  case,  is  insufficient.  Ellis  v.  The  Dublin  Edi- 
hitioH  Palace  and  Winter  Garden  Co.,  10  Ir.  Jar. 
N.  S.  55,  Exch. 

Upon  motion  made  by  the  plaintiff  in  an  ejectment 
for  non-payment  of  rent  for  production  of  a  lease  of 
the  lands  alleged  to  be  made  to  the  defendant  bj  S.  % 
and  which  it  was  alleged  that  the  defendant  bad  ooce 
previously  produced  before  the  plaintiff,  tssentiog  to 
the  plaintiff's  observation  that  the  defendant  tbea  held 
the  lands  under  a  lease  made  to  him  by  S,  S.,  tl^e  de- 
fendant's affidavit  stating  that  ho  had  no  loch  lease 
made  to  him  by  S.  S.,  and  never  saw  it,  and  had  no 
recollection  of  having  produced  a  lease  to  the  plaintH 
but  that  if  he  did,  it  was  one  which  the  Court,  opon 
examining  it  upon  the  motion,  considered  the  plaiotiu 
had  no  right  to  see,  the  Court  made  no  role  on  the 
motion,  and  refused  upon  the  same  motion  to  give  the 
plaintiff  leave  to  exhibit  interrogatories  in  reference  to 
the  alleged  interview,  but  without  prejudice  to  a  sob- 
sequent  application.  Stvbber  v.  Boe,  10  Ir.  Jar.  N.S. 
175,  C.  P.  .      . 

To  an  action  for  breach  of  promise  of  mamage  tne 
defendant  had  pleaded  a  traverse  of  the  contract  to 
marry,  and  a  rescission.  The  defendant  applied  to  the 
Court  that  the  plaintiff  or  her  attorney  be  directed  to 
furnish  copies  of  letters  written  by  the  defendant  Uk 
the  plaintiff  from  November,  1862,  to  Jane,  1863, 
inclusive,  or  allow  the  originals  to  be  seen.  The  affi- 
davit to  ground  the  motion  stated  that  ther^  was  a 
correspondence  between  the  plaintiff  and  defendAQt 
from  November,  1862,  to  June,  1863,  consbting  of 
about  thirty  letters;  and  that  the  latter  portion  of  tw 
correspondence  conUined  statements  which  the  defen- 
dant was  advised  and  believed  were  materiaJ  to  his 
defence;  that  he  never  had  copies  of  these  letters; 
that  without  said  letters  he  could  not  make  a  prop« 
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^enee  to  the  action ;  and  that  he  apprehended  ao 
inoch  of  tbem  only  would  be  produced  as  would  show 
a  coDtract  of  marriage. — Motion  granted.  Ferguson 
?.  Hd^,  10  If.  Jur.  N.  S.  34,  0.  P. 

Aa  affidavit  of  merits  by  the  defendant  ia  not  neces- 
wij  to  sopport  such  an  application.    lb. 

The  pbiotiff  ia  an  ejectmen^i  in  which  an  appeal 
was  peoding  to  the  Court  of  Exchequer  Chamber  ap* 
plied  to  the  Coart  of  Common  Pleas  to  obtain  a  certi* 
&d  oopj  of  a  deed  which  was  not  giren  in  evidence 
at  the  trial,  but  which  was  alleged  to  relate  to  the 
aobject-matter  of  the  ejectment,  and  to  be  in  the  cas^ 
tody  of  aperdOQ  who  held  it  as  a  trustee  for  both. the 
plaintiff  and  defeadant.  The  Conrt  refused  the  mo- 
tioD.  Tbe  Court  of  Chancery  alone  has  jarisdiction 
to  ffuA  mspection  by  way  of  anticipation.  Slubber 
T. ,  10  Ir.  Jur.  N.  S.  19  U  C.  P. 

Upon  an  application  for  an  order  to  impect  and 
takeooiHes  of  dooasients  relating  to  the  authority  by 
which  the  guardians  of  a  union  opened  a  sewer,  which 
ifterwards  polluted  a  water-course  of  plaintiff's,  and 
Rodered  it  unfit  for  use — Held^  that  tbe  order  should 
not  be  refused,  because  there  might  be  some  remote 
poanbility  of  defendants  being  indicted  for  the  nul- 
•tttCB.  itMuUea  w.  The  Ouardiana  of  the  Poor  of 
theLurgan  Union,  10  Ir.  Jur.  N.  S.  175,  Exch. 

7.  Particulan. 

Motion  for  particulars  of  occasions  of  crimiaal  con- 
TenatioQ  refused.  EchUn  w.  Brady,  10  Ir.  Jur. 
N.  S.  188,  Q.  a 

8.  B^erenoe  ofmalU«ra  in  dupute  to  MasUr.    • 

The  mere  existence  of  one  or  two  items  over  and 
above  tbe  matters  of  account  constituting  a  cause  of 
action  would  not  prevent  the  Court  from  having  the 
power  to  refer  the  case  to  the  Master  under  sees.  6  & 
7  of  the  a  L.  P.  Act,  1856— (per  Christian,  J.) 
Bkhney  V.  Paimer,  10  Ir.  Jur.  ±  S.  135,  C.  P. 

A.  brought  aa  action  against  B.  to  recover  £144 
I6i  6d.  The  case  was  tried,  and  by  consent  referred 
to  tbe  Master  to  go  through  accounts  and  make  an 
tward  between  the  parties.  The  Master  found  for 
defendant,  and  plaintiff  moved  that  the  matter  be  re- 
ferred back  to  the  Master  on  tbe  ground  that  his 
finding  was  against  evidence  and  the  weight  of  evi- 
dence. Held,  that  the  motion  shonld  be  refased  with 
costs,  and  that  the  Conrt  would  not  interfere  except 
ifl  case  of  gross  mistake.  Wardell  v.  Hopkins,  10 
Ir.Jar.N.S.  212,  Exch. 

In  an  action  brought  by  the  proprietor  of  a  hotel 
fgainst  a  railway  company  to  recover  damages  for 
iojaries  sustained  by  the  plaintiff  by  the  use  of  his 
famiture  in  aid  of  sufferers  by  an  accident  on  the  de- 
fendauts' railway,  and  also  brought  to  recover  the 
price  of  the  .attendance,  board  and  support  of  the  suf- 
i^rers,  aqd  of  the  board  and  lodging  of  the  reUtives 
wd  friends  of  the  sufferers,  the|defen^antsdisputed  their 
jiabilitj  to  compensate  the  plaintiff  for  the  damages  to 
his  furniture,  and  disputed  their  liability  to  pay  for 
tbe  board  and  lodging  of  the  relatives  and  friends  of 
^e  snfferers,  and  disputed  the  amounts  charged  for 
tbe  attendance,  board,  and  support  of  the  sufferers 
utemselves,  paying  into  Conrt  a  certain  sum  of  mo- 
^'  The  Conrt  refused  to  grant  an  application  by 
ua  defendants  to  have  the  matter  in  dispute  referred' 


to  the  Master  of  the  Court  unde^v.tj^q^j 
bections  of  the  Common  Law  rroi^mf^ 
Bushforih  v.  Midknd  Orpjt  ?(^ifr^ , 
10  Ir.  Jur.  N.  S.'245;  O!  P.' '      '   .^•u.^«'\V;a^  .T 

9.  Settimg  action.    *      -  -  \  ^  »^  ;A;'^    8 
The  Court  must  be  perfectly  ira^is^eS^^^ 

has  been  collusion  between  the  parties  CO  |ti^^  ac^o^ 
deprive  an  attoraey,  of  hia  costs  by  settCng  16^'  icta 
before  it  will  fnterfere.  Cflenrion  v.'  O^DimdgKffe;:, 
Ir.  Jur.  N.  S.  232,  Exch.    ^  .     .'*    J^  ^ 

The  plaintiff  and  defendant  having  e6iJij^rdtni8ed^8& 
action  of  ejectment,  a»d  Jtbe  iormcy:.  having  paid  a  anm 
of  money  to  the  latter,'  ui  coosLderati9n  qf ^  irhj^^h  ^e 
latter  assigned  the  premises  in  disptite  to  the  RJrnuBft 
the  defendant's  attorney  Ave  days  aftefwa'rfls  ^rred 
a  cautioner/  notice  on  the  plaintiff' and 'hii/'aifdi^,^ 
warning  them  against  comptioihisIh^'Wfthbtii"  ^i^ffd-^} 
ing  for  his  costs.  It  appeared  that  the  towt^-i^ttt  df 
the  defbndant^s  attorney  was  niade  at^At^^i^&tiw 
compromise  was  pending  before  it  wad' "^cdtQplet^^ 
The  Court  refused  an  appllcatioti  by  the'  ait<^ttie/tbatf 
the  plaintiff  shonld  be  required  to  pay  himthe  abfbiini' 
of  his  costs.  ColvUt  V.  ffaU;  1 0  Ir.'  Jth','N.  a/i2e  l>' 
C.P.  '       '     7.-.— - 

10.  Comprcmiie,  .  >.  ni  'nu,.j 

M>tion  to  set  aside  jhdgment  6n  ihh  gtbxMi^ 
compromise  pending,  breach  of  taith;  and  irr^gtilkr^ 
of  writ.  A  plaint  in  ejectment  .described  t)i[bia!D£U('n 
situate  in  the  "Coant/oPDublih.»^  l1ie^Vdttie,*'i)«W 
the  writ  was  issued,  was  **  Coun$yi9C<t]^0(^i(|f4C  Qpb- 
lin."  Subsequently,  bat  before  the  writ  left  th^  bapds 
of  the  attorney's  clerk^  this  was  «onecte4»  anq  the 
writ  was  then  re-sealed.  The  time  to  pleact  exjpiirea 
on  the  31 6t  of  July.  Before  this  a  negociatioVwas 
going  on,  and  stood  over^till  ^ugus^  '6^,  ,whe'n  tf^ 
defendant's  attorney  served  notice  relying  .pn^^rega- 
larity  of  writ,  and  cautioning  plaintiff  no^  to  mark 
judgment.  Held,  that  tbe  negooiaKiokDvas^'i^uA)  an 
end  to  by  the  defendanti'a  motice,.  -.  ^f^^m^^,  iK^^ 
15  Ir.  0.  L.  R44Q>  Q..B,.;  ^^..g^Ir.  J»rni?t'4^^'' 

HM  also  (^tanU  Q'Prien,  Jij,  tbfi^  t^e  ^nt^rfliV 
not  irregular.     lb.  «<  • ,   jf  i   ;>  ./  .„,'[,  ,7j 


11.  Suggedion. 


.:unul    .ii 


la  an  action  for  '^e:  4iifersioii>ofi  &  ^aftevriipirse, 
which,  by  consent-  at  ibe  trialt  wastrcisrredjteisiM- 
trators  selected  fi-om  the  jury;  mn^  m  whidh  thft  Sow- 
ings of  arbitratoi*S'were'entei^d'at)JMiii.^eriiotiQf  the 
jury,  and  £2  iOs.  damages  awavdcdy.  tbd:  dtofendii^t 
applied  for  liberty  to  file  upon  tbe!i^ecbrdj^Augg6ituti 
that  the  plaintiff  and  defiMidaiiti4)0thniBnd^>i1lhin 
the  same  eivA  bill  jorndiatfon  fn::whidi  itba  lonmemf 
action  arose.  The  ttotloii  w«i!  vefbsed. //  B^hMMiir* 
Scott,  10  Ir.  Jur.  H.  8.  314^0*  K.  ;     m  4.   mu  jon 

12.  Impoundtng^mon^  UJt^r^ 

On  application  by  defendant  to  have  a  sdioJoftQitK 
ney  impounded  till  the  result  of  a  Gr9S{(-MtiQ9r--J3eJd^ 
that  the  applicatioiL,  must  be  refhsedV  '  Exp<Mo  t. 
Jefare4,  10  Ir.  Jur.  N.  $.  395,  iBJlch,  ''"''''^  '^'''^' 

13.  GarmshHordiri.'L'.'::   c: ,/ .,lI  .jj  ox 
The  plaintiff  obtained  a  conditiooal  order  to  attach 
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;;£^tii  JPddA^fnJIi^'PMtiiMftil  Baak  due  U  the 

^a^teh^arft  on  'it'dtipbait  i«ecdip^  th« tottdilion^or  which  PBINOIPAL  AND  SURETY. 

dW^J^^^^^'''^^^^  deliver  itup        Wheuw  indemnitjboniafter  reciting  that  A  had 

^iii&T^^^  befo«Mng  paid    been  taken  and  admitted  into  the  service  !f  a  ban^ 

.'^the^Qttejr.     t^  compaoy  as  a  writing  clerk,  was  conditioned  for  the 

performance  bj  A  of  the  said  serrice,  and  all  and 
every  other  serFioes  of  the  said  company  ^rhcrcin  he 
is,  shall,  or  may  be  employed,  Udd,  (Monahan,  CJ. 
and  Pigot,  C  B.  disMnHentibui^)  that  the  particolar 
words  in  the  recital  did  not  limit  the  more  general 
words  in  the  condition  to  the  continaanoe  of  A.  in  the 
service  of  the  oompany  in  the  capacity  of  a  writlog 
clerk,  and  that  the  soreties  were  not  discharged  oa 
his  promotion  to  the  office  of  cashier.  Thompson  t. 
BoberU,  10  Ir.  Jar.  N.  S.  91,  Ex.  Oh. 


fSSft?*?^?  ^  ^W'  °?'»<»  (Christian  #.  di$§entienie). 
^^^"^iP^f^  KyU  Jto-N.^.  52.  C.  P 


ohn^^^T^^^^^^^^  Bank  wooM,  ander  any  «r- 
,diihnkU(^i  ftcf  iit^e  to^My  over  the  money  withoaft 
*^^^t!i^iifei!fMir'd#p<teH»6eeipt?    lb. 

.•A 

14.  Practice  in  ^'edment 

-dd  rebanaard/I^APtim^Cthf^./lJfl^moa  Law  Prooedare 
,aIAot^(lJB5%*lwbwh>pBoyid3l^. tijat  "a  sole  defendant.. 
-tiosxdUbb  itfot^gmis^iu  qj^mQal,  shall  be  at  liberty 
nsteibnfeaailitejMDtloa.  as  tp  t^e  whole  or  part  of  tfate 
property  by  giW^g  to  siicliplaiQtiflfaQonaent  forjadg- 
«f)alc»ht,^Vfe.  appliea  t^  an  i^ctioa  of  ejectmeot  for  non- 
Liipayipaitt  of  Vml,  WaU»  v.  Brcnnany  10  Ir.  Jar. 
.%iH,;S.ll6.  ap. 


u>r.b 
if  .,'j 


FRINCtPAL  AND  AGENT. 


c;  .  Jn  an  fiction  brought  to  recover  an  amount  due  by 

;«  sltfoadg^pt  to  the  plalutiff  for  commission,  factorage. 

»  jAnd  agency  basiiiess,  it  was  proved  that  at  a  meeting 
of' masters  of  vessels  in  the  Whitehaven  coal  trade 
held  in  Dublin  in  1858,  certain  rales  were  agreed  to. 
and  amongst  them  the  following:  that  an  agent  should 

i,  b^  appointed  for  the  Dublin  and  Kingstown  markets. 
to.be  named  by  the  masters  and  approved  of  by  the 
owners;  that  the  agency  should  be  under  the  control 
irf'a  Whitehaven  committee  of  seven  managing  owners; 

;    mid  that  the  agent  should  receive  one  penny  per  ton, 

(, '  register  tonnage,  from  each  vessel  per  voyage.  These 
rales  were  forwarded  to  Whitehaven,  and  a  memoran- 

r.  .  dam  recommending  the  plaintiiF  as  a  fit  person  to  be 

/  appolujtcd  agent  was  there  signed  by  a  considerable 
Aumber  of  owners.     The  defendant,  who  was  part 

. : .  onumer  of  certain  vessels  in  the  trade,  for  the  tonnage 

of  which,  since  April;  1860,  he  was  sued  in  this  ac- 

..  ii^,  attended  the  meeting  in  Dublin  and  signed  the 

<     memorandum  in  Whitehaven.     The  plaintiff  deposed 

i  J  that  at  a  subsequent  meeting  in  Whitehaven,  at  which 
jhe  alleged  the  defendant  was  also  present,  be  was  ap- 

,  ^ ,  pointed  agent.  The  judge,  with  the  consent  of  both 
..parties,  left  to  the  jury  certain  questions,  to   which 

.il  |bey  retuni0d  for  answer  that  in  1858  the  plaintiff 
was  employed  as  agent  with  the  defendant's  sanction. 
V  ^  iu. pursuance  of  the  resolutions;  that  the  committee 
were  still  in  existence,  and  had  not  discontinued  the 
]  plaintiff's  services;  and  that  early  in  1860,  previously 
\j^  to  the  arrival  of  any  of  the  vessels — the  subject  of 
the  action,  the  defendant  repudiated  the  plaintiff.  The 
judge  directed  a  verdict  for  the  defendant.  Upon 
/',  ,  motion  to  tarn  this  verdict  into  a  verdict  for  the  plain- 
;  ;  tifft  i^s^  either  that  there  was  no  contract  entitling 
,  thf  plain(iflf  to  sae  the  defendant,  or  that  it  was  ter- 
minated when  the  defendant  gave  the  plaintiff  notice. 
Tomlinton  v.  Hewitt,  10  Ir.  Jar.  N.  S.  271,  G.P. 


PROBATE  (COUET  OP.) 
1.  Caveat, 
S.  Proof  of  execution  and  of  contents  ofwiS. 

3.  Evidence  of  death  to  ground  grant  oj  admiMh 
tration. 

4.  Orant  of  administrationm 
Limited  administration. 
Impeaching  grant  of  adminigtration. 
CoeU. 
PUading  and  other  maUere* 


5. 
6. 
7. 

8. 


1.  CopeaL 

It  is  irregnlar  to  enter  a  second  caveat  for  the  Mme 
person  after  withdrawal  of  another,  unless  with  leave 
ofthejadge  or  a  registrar.  In  snch  a  case  it  was 
set  aside  with  costs.  In  ths  Chads  of  Howard,  10 
Ir.  Jnr.  N.  S.  430,  Pr. 

2.  Proof  of  execution  and  of  contents  oftM, 

Where  one  attesting  witness  had  gone  to  America, 
and  had  not  been  heard  of  for  seven  years,  and  the 
other  was  in  England,  bat  refused  to  attend  to  be 
examined  nnless  on  receipt  of  sixty  gainess,  the  will 
was  established  on  the  evidence  of  the  handwritiog  of 
the  testatrix  and  of  the  two  witnesses,  and  of  the  dae 
execution  of  the  will,  given*  by  a  person  who  was 
present  at  the  execation,  and  by  evidence  of  others  as 
to  the  handwriting.  Cowan  v.  Hankin,  10  Ir.  M 
N.  a  38,  Pr. 

Where  the  attesting  witness,  or  witnesses,  were  on- 
able,  from  recollection  or  otherwise,  to  state  whether 
it  was  mentioned  at  the  time  of  execation  that  the 
paper  was  a  will,  or  that  both  witnesses  were  preseut 
together,  the  defect  was  supplied  by  a  third  person 
present  on  the  occasion,  and  it  was  held  legal  evi- 
dence, bat  costs  were  allowed  to  the  defendant. 
Commons  v.  Clarke  CO  Ir.  Jar.  N.  S,  401,  Pr. 

The  production  by  a  testator  of  his  will  after  its 
execution  to  another  iierson,  and  the  decUratiaos  of 
the  testator  then  to  snch  person  of  the  contents  of 
snch  will,  are  admissible  evidence  to  prove  the  con- 
tents.    Hanks  V.  Tottenham,  10  Ir.  Jar.  N.  S.  277, 

Pr. 

Sed  semMe^Snah  declarations  would  not  be  en- 
deuce  if  the  will  bad  not  been  at  the  same  time  pro- 
duced and  shown  to  snch  person.    lb. 


friMe^  Court  o/.] 
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[Pr©to«,'  €ourrof.    iiSS 


^!J^fid0ie$  (^  death  to  ground  grant  of  adminU- 
troftofk 

A  bachelor  who  had  m  1836  goae  to  Aistralia, 
bui  not  been  heard  of  for  fifteen  jeara.  He  had  cor- 
ifispooded  Willi  his  hmWj  in  Ireland  regalarly.  up  to 
thejear  1849.  Hia  father  died  in  1853,  intestate, 
•od  admiDlatration  had  been  taken  to  his  goods.  No 
idTertiaenienta  had  been  had  eaqoinug  for  the  son, 
boft  an  affidayit  was  made  bj  ^  person  in  Aostralia 
readeriog  it  almost  certain  that  he-waadead.  The 
Court  granted  administration  of  his  goods  to  his  bro- 
tba^ooe  of  his  next  of  kin.  onder-the  78th  section 
of  the  Probate  Act»  the  fisher's  adminiatitttor  consent- 
iogi  and  did  not  reqnire  advertisements.  In  the 
gooiio/Hmmkou,  10  Ir.  Jnr.  N.  S«  166,  Pr. 

4.  Otwa  of  admimehxaion. 

'  Tile  «««tontor  of  ts  vesidaary  legMM,  who  jhafl  got  a 
grant  of  hdriliiikttalAoB  imlh  the  will  nnexad,  Sb  en- 
tid«d  In  (Mferitf  to 'the  teatameotaiy  goardtan  of  a^ 
minor,  a  pribctpsk'  legated  id '  the  -will^  to  a-  granl  de 
fentfii(m,iiotWUhstlindiag  that  fin  theOonrtofOhan- 
eery  the  latter  would,  dn  the*  eonstmotion  of  the  willv 
esdea^otfr  te  knake  the  former  accoaot  forthe  gUBater 
part  of  the  aeseta  tinted  bf  the  Hatter  w^reaiiaaiy, 
and  alleged  bj  the  former  js  belonging  t^  hiAi  ander 
the  bequests  in  the  will.  Ooode  of  ReiUy^  10  Ir.  Jnr. 
K.S.402,Pr. 

Where  a  will  was  alleged  to  have  been  made  by 
tiie  deceased,  but  it  was  alleged  that  it  was  not  daty 
eieeated,  oa  a  dtation  by  the  person  entitled  in  case 
of  iotestagr,  on  all  persona  interested  under  it,  to  pro* 
poasd  it,  er  dhow  eause  why  it  should  not  be  con* 
demned^and  on  their  non-appearance,  an .  order  for 
adfliimstration  in  eommon  form,  as  in  a  case  of  intes- 
tacy, was  made,  the  will  bein:^  lodged  in  the  registry. 
%2t  v.  Bobineon,  10  Ir.  Jur.  N.  S.  401,  Pr. 

5.  Limited  adminietration. 

Admmistrfttton  to  the  goods  of  tiie  deceased,  granted 
to  a  creditor,  limited  to  two  policies  of  insurance,  and 
vitfaoQt  the  wiU;  though  a  will  was  in  existence,  but 
tbe  widow  #h&  had  ifi,  when  eited,  did  not  lodge  it  or 
appear.  The  next  ef  kin  also  were  cited,  but  did  not 
appear.  There  were  no  other  assets.  CoeteUo  t. 
Eim,  10  It.  Jur.  N.  3.  180,  Pr. 

Where  admiaistretion  was  required  merely  to  make 
oat  title  to  a  term,  which  was  vested  in  the  deceased 
as  mortgageeiaaid  there  were  no  other  assets,  and  on 
tbe  consent  of  «ost  of  the  next  of  kin,  the  Oourt  gave 
*  grant  liniited  to  the  premises  comprised  in  such 
term,  althongb  the  party  was  entitled  to  a  general 
grant.  In  the  goode  of  Ward,  10  Ir.  Jnr.  N.  S.  1 80, 
Pr. 

Where  ar  ^rant  of  administration  with  a  will  an- 
iMied,  limited  Co  a  portion  of  the  estate  of  which  the 
^Mtatorwaa  at  his  death  possessed,  had  been  ordered 
by  the  Court  to  a  creditor  having  an  interest  in  that 
P^  of  the  assets,  such  creditor  is  not  bound  to  file 
an  affidavit  and  schedule  swearing  to  or  accounting 
for  more  assets  than  he  would  have,  under  the  parti- 
enlar  grant,  authority  over;  and  the  duty  payable  by 
bim  on  the  grant  should  be  limited  aceordingly.  In 
tt«  QoodfofOibean,  10  Ir.  Jur.  N.  S.  399,  Pr. 


6.  Impeachiag  grari'o/'M^^ 
'  It  is  no  ground  tor  impcfich^g  ^  fWWf ,  irftSffi'?' 
stration,  with  a  wiU  annexod. : granted  tp  firli^l^^ 
legatee  on  the  renunciatioa  of  tb^es^equit^^  I^Miw^ 
grant  was  in  terms  to  the  ro^idnarj  lig^ti^M^^I^^ 
the  will,  the  residuary  legatee  not,.teinj(^^pe^ayy 
named  in  that  exact  character;  but  Veiug  V?,  I*fpa?^ 
construction  residuary  legatee,  and  the  jgranC^^g 
forty -five  years  old.  Stubber  v.  Stvbber,  J.OJp.  3[y- 
N.  S.  155,  Pr.  .41. 

Where  'a  grant  eiipirea  by  the  death  of  the,ad«Sni- 
strator,  it  is  uunecessary  to  apply  tp  revoke  1^  ,  ^t 

Where  charges  of  fabrication  nod  fraud  w^ro^'ngi^e 
in  a  petition  and  failed,.  0ie  pfititiqft  w^,^qa5HjM 
With  costs,    lb.  o       d 

'  WUere  a  ktei'^^dR  'waM  ^  ^iteM6iMiy  >iia(4aatUl  f  be- 
fbi^  a^brttier  one^  a2s'  •appeaM^?fiN>(9^'«h^ii4ieMdrk» 
a  legatee  Itt  the  fofm^i'  wll)*tdiepilflki(^vtM  dde  ihnon- 
tion  of  the  httet^one,- was'  aflh^iMid'hlemtete^iriaMMiia 
v.  Aftnfe'i».'l6lr.-Jur:!f;8v38,;l^i'^'^  Vi  V'">\'''iq 

A  le^itee  4ft  ti  fbrmfef  Vill/  theht^ '« *i*itftiifnidnb 
ihipeacbing,  as  !teck4eglit^,'i(Wiei'^l,  Im  tb^Aqnd 
of  want  of  capacity  or  midiie'1nflnSaeb^aa^faittn^is» 
as  «  g6iieral'>#ulet»  liable  to  costs.  'Nelt  of  krn'  are 
more  fovbred  as  regaiAi  eustsv'hnd  in^case  of  three 
wills  Written  'wifhiu  four  days  diflforing  from  each 
other,  they  'gH xfests,  thoiKBJi^iMii  ^h||tj will  was  estab- 
lished.   Dotfle  ▼.  Leary,  10  Ir.  Jnr.  N.  8. 58,  Pr. 

An  attachment  for  non'pst]rf»en»  6fH:hM^MAed  to 
be  paid  within  six  day?  af^er 'seifvibe  ef  V>Knfti*^ffMtiot 
be  granted  uAtess  aftettf  jb^^iNlef  dMieky[')^tftei«it8. 
InihS  Gdodi  ofdredTi,  10  [f.-Jurl  K  S;»'PW^»fto 

8.  Skading^andotharifOatteref.  ,  .^ 

Where  a  will  is  propoiindea  hy  (M  pftttjr-vbMkhe 
other  party  ^irttpeaches;  the  Jatteir  caimdtf^hwidi  In  W- 
dttion  lio  tho  pleHis  6bj^ting  to  th^Tvafldl ty  Of  th«4ast 
will,  a  farther  plea  propounding  a  fitter  ^l,'lh<^gh 
intended  ohly  to  be usefd  idbaseHnyfet'^^lVeiiter  ehMd 
propotind  an  itiferfheldiat^'WiU.''  'I%fe'ir;>!&eQl971^ 
Ir.  Jur.  N.8.'58,  Pr.  -...,.    i 

Where  a  defendant  dies  Mei^6ttd?e^,''*'^toj^^eNlion 
msly'bb  filed  hf  the  pKlhtiir,  ^^o'  desired  HM^^iinMed, 
stating  the  death  of  the  defendant'  ittid  thii  'g^«il  of 
administration  to  his  gt^ods.  Casey  v.  Cbeejf^"Y(P  Ir. 
Jur.  N.  S.  58,'  Pr.  '   ''     '  '  •« 

An  intervenient  who  has  ^4i^|)eaiM  i&  4i  dMtion 
served  on  him  to  B^e  proceedfngs,  bat  whd'hlti^not 
pleaded,  U  not  eiltUted  at  the  hearing  6f  \\h  dMtQ  to 
cross-examine  the'Witnesses  or  to  addreifs  thejfurj. 
An  application  on  behalf  of  faaid  inte^¥M^ik«*1l(  the 
hearing  for  liberty  to^pteal  want  bf  capacity  aild  un- 
due influence  -  was  refdsed.  '  XellyW:  Dutibdr,  'M  Ir. 
Jur.  N.  S.,  l6,Pr.  .      ^  .  .   .  ir 

A  party  in  the  cause  havfng  no  tateirt^^'fin'anj 
event,  in  the  real  estate,  cannot  get  H'ree^ofveriabut, 
oh  his  motion,  a  nominee  of  a  party  lirho  fai^tlimsted 
mny  be  appointed.  '  M'Car^y  Y.  'MmmMi^  M  Ir* 
Jur.  N.S.,  278,  Pr.  *    'J 

Semble-^A  gift  otf^ldUe  b/a  #ffi  t^'  A^lb^lto  bj 
him  disposed  of  in  such  ptjblie  Or'prlVal^  cMft^  as 
he  should  think  fit,  is  void,  atid  conltf  not^he^dfaried 
out  either  in  Chancery  or  by  the4ii>«rn/iM4tieie-> 

'  i  .■         ^*  .V  r-  viiiiti^L 
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Am  aijlmtaistrtitinn,  vxth  the  will  annexed^  was  given 
to  the  next  of  kin,  as  benefiDUHj  entitled  to  the  resi- 
4i»B|Fon  tbD^tfenuflciation  of  the  execntors  and  of  A. 
Jk  the' Chock  of  Mrroioes,  10  Ir.  Jur.  N.S.  277,  Pr. 
P  r.Tbe  notice  to  be  gifen  under  the  46th  General  Rale 
«of  il.865;  that  the  defendant  only  intends  to  cross- 
;«a(ait]itie  the  witnesses  to  be  produced  by  the  plaintiff 
M»i«iippei:l  of  th^  will,  applies  to  cases  where  other 
jple^f)  besides  that  of  nndne  exeoution  bad  been  pleaded, 
such  as  want  of  capacity  and  nndoe  influence.  Mur- 
t^if.  Murphy^  10  Ir.  Jnr.  N.  S.  154,  Pr. 
i  Tho  oaimi  wnaon  a  sabseqaent  day  heard  before 
dA«iConrl  itself;  and  the  will  was  decreed  for;  and 
<i^(^idefendaol  was  exciised  from  costs.  His  lordship 
.ftgHid  iotiaiating  bis  opinion  that  the  mle  applied  Co 
M^  oasee^    Ih. 

The  pUintiff^  us  executor  and  resideary  legatee, 
.propovnded  a.  will  f£  4iti  Noyembe^  1863,  and  the 
^eftadaBts  ifopeathed  1^  their  pleas  only  the  residoafy 
ftoA  execoiorial  daitsesb  The  iiiter?eBient  was  cited 
W'iiee  pfOceediogs,  belag  a  legatee  ia  a  former  will; 
(«nd  be  appeared  by  aolicilor*  bnt  did  not  plead.  The 
.qoestten  for  trial  was  as  to  the  Yalidity  of  the  will  of 
\M%i  or  aay  aad  whfti  part  of  it.  At  the  trial  the 
.^atiff  and  defendants  compromiaed  the  case;  and 
b)r  consent  A  yerdiet  was  taken  in  fiivor  of  the  will, 
except  the  residnaiy  and  executorial  chinses.  The 
jnrjrfixpressed  a  atfong  opinion  against  the  vihole 
fwilLit  A  curator  faaTiag  been  duly  appointed  for  tJie 
«imi0r,.th6  Oonrt,  on  hU  motion,  set  aside  the  verdict 
«»t6  the  rest  of  the  will,  and  directed  a  new  trial  on 
Mva^n.  Hdd  also,  that  the  issue  shoald  have  been 
amended  by  conining  it  to  the  residaary  and  execn- 
torial  claases.  Kdly  v.  Dunbar^  10  Ir.  Jar.  N.  S. 
151,  Pr. 

He/^«lso,that  a  verdict  had  by  consent  cannot  be 
set  aside  on  the  ground  of  being  against  evidence.  Ih, 

AlsOf  that  service  of  a  citation  on  a  minor,  by  serv- 
ing his  father  or  proper  gnardian  is  valid,  and  will 
bind  the  minor.     7d. 

'  A  mettonndnm  that  the  domioil  of  the  deceased 
was  Ireland  at  his  death,  may.  under  21  &  22  Vict 
a  5<s  s.  14,  be  written  on  the  grant  of  probi^te  after 
il^  has  issued,  where  assets  have  since  been  discovered 
4ii  Scotland.  Jbi  the  Goods  of  Mackay,  10  Ir.  Jnr. 
l^B.aO,  Pr. 

— ♦— 
PBOOHBIN  AMY. 
See  Pbaohcb  (Law)  3. 

PRODUCTION  AND   INSPECTION  OF  DOCU- 
MENTS. 
«e*PAAcnfiB0i^iLw)6R  , 

PUBLIC  COMPANY. 
.  Mundamua  to  compel  registry  of  tranajer  ofsharea. 
•' '  B.,  *  duly  registered  shareholder,  having  paid  one 
«aUk  transferred  his  shares  to  C,  a  pauper.  The 
company  refusing  to  roister  said  transfer,  B.  applied 
for  n  nwmdffiima.  Hm^  that  anch  transfer,  though 
made  to  relieve  B.  from  liability,  was  allowed  by  the 
statfite,  if  there  was  no  trust  for  the  benefit  of  B^ 
The  Clue$n  at  prosecution  of  Crea  v.  The  Midland 
Cuontiese^nd  Shannon  Junction  Railway  Company^ 
^15  Ir.  C.  L.  B.  626,  Q.  B. ;  s.  o.  8  ir.  Jnr;  N*S.  246. 


[RaUway  Cmpany. 


Held  also  (duhitante  Fitzgerald,  J.)  that  the  faeto 
that  C  was  a  pauper  in  the  employment  of  B,  aod 
that  the  deed  of  transfer  stated  a  consideration,  thoogb 
not  passed,  was  not  sufficient  to  render  the  tranflfor 
merely  colourable,     lb. 

Held  also  (dubitante  Fitzgerald,  J.)  that  though 
the  granting  a  writ  of  mandamus  is  discredonaiywith 
the  Court,'  the  fact  that  the  object  of  the  transfer  was 
to  relieve  B.  from  liability,  would  not  justify  the  Gonrt 
in  leaving  C.  to  his  action  under  the  Gommoa  Law 
Procedure  Act,  1856,     lb. 

Held  also,  that  the  8  &  9  Vict  o.  16,  s.  14,  doei 
not  render  a  deed  invalid  in  which  a  larger  consider* 
ation  18  stated  than  actually  passed    lb. 

Held  also,  that  where  untrue  consideration  Is 
3tated  in  the  deed,  the  fact  that  no  consideraUoa 
passed  will  not  render  the  instrnmect  a  deed  of  gift, 
liable  to  stamp-duty  as  such.   lb, 

B.  a  shareholder  duly  registered,  having  paid  one 
call,  transfers  his  shares  to  one  S.  F.  an  infant.  The 
company  refusing  to  register  such  transfer,  B.  applied 
for  a  mandamus,  HM,  that  thb  Court  shoald  not 
compel  the  company  to  register  a  transfer  which  might 
be  repudiated  hereafter  by  the  transferee.  lU  Qwm 
at  prosecuHon  ofBlackbom  v.  The  Afidland  Counts 
and  Shannon  Junction  Railway  Company,  15  Ir.  G. 
L.  B.  514,  Q.  B.;  s.  c.  8  Ir.  Jnr.  N.  S.  246. 
♦ 
RAILWAY  COMPANY. 

1.  Repairs  €md  compensation  for  landtinjwiml$ 
affected. 

2.  Reasonableness  of  conditions  in  contracts  hy, 

3.  Alteration  of  time4able. 

4.  Bankruptcy  of  railwc^  companies, 

5.  Offences  against  bye-laws. 

6.  Judgment  mortgage  against  railway  cmpanj/. 

See  JUDOMINT  MORTQAQB,  1. 

1.  Repairs  and  compensation  for  lands  injuTvnuiff 
affected. 

•  In  order  to  induce  the  Court  to  grant  a  tnandamui 
to  compel  the  arbitrator  appointed  by  the  Bowii  of 
of  Works  to  assess  compensation  for  lands  injarioasl; 
affected  by  raUway  works,  the  party  should  show  that 
he  has  delivered  to  the  arbitrators  the  statement  in 
writing  of  the  nature  of  his  claim,  mentioned  in  sec. 
8  of  St.  14  &  16  Vic  c  70  (0»Brien,  J.  ^uentienUy 
The  Queen  v.  Fishboume,  10  Ir.  Jur.  N.  S.  m 
Q.  B. 

By  Act  of  Parliament  a  railway  company  were 
bound  to  keep  in  repair  '« the  immediate  approaches 
to  a  certain  bridge.  The  justices  of  the  county  made 
an  order  on  summons,  requiring  the  company  to  repair 
«*  ninety-two  perches  of  the  road  leading  and  being  tne 
approach  to  the  bridge,''  &c.  Beld,  a  bad  confiaion. 
for  not  shewing  that  this  space  was  "the  immediate 
approaches,"  which  alone  the  justices  had  jariadicuon 
to  Older  to  be  kept  in  repair.  The  Queen  at  prosecu- 
tion of  the  Q.  S,  *  W.  R.  Co.  v.  Justices  ofCort, 
16  Ir.  C.  L.  R.  448,  Q.  B. 

See  Mandamcb. 

2.  Reasonableness  of  conditions  in  corUraOs  by- 
A  railway  company  introduced  into  a  special  contrto 

for  the  conveyance  of  horses  at  a  low  rate,  a  conOinon 


BaSlway  Company  J\ 


LAW  AND  EQXTITY^IHDEX. 


\JR9c0Tder.        455* 


aemptiDg  themsekes  **fTom  oM  liability  In  respect 
of"  the  horses,  "whether  In  the  loading,  unloading, 
or  in  the  transit  and  conrejance  df  same,  or  whilst 
in"  the  company's  "rehicles,  or  on  their  premisoe." 
Edi  that  the  conditioii  was  In  itself  nnjnst  and  nn- 
reasonable.  Uoyd  r.  The  Waierford  and  Limerick 
MuHiy  Co.  15  Tr.  0.  L.  R.  37,  Q.  B. 

Held  also,  that  it  conid  not  be  aided  by  an  alter- 
Bitlre  condition,  whereby  the  company  offer^  to 
*«ttndertake  the  risk  of  conreyance  only  in  considera- 
tion of  sn  additional  payment  of  £20  per  cent,  on  the 
hw  nte  of  charge,"  but  refused  to  entertain  any  claim 
kr  damage  sustained  by  any  animal  conveyed  at, such 
idditional  rat!e»  nnless  the  injury  was  ^  stated  and 
pouted  oat  to  the  company's  agent  at  the  time  afunr 
foa$n^«^^  that  condition  also  not  being  in  itself  just 
or  reasonable,    i?.    ' 

Action  for  not  delivering  cattle  within  a  reasonable 
time.  *B.' booked  cattlo  from  D.  to  L.  without  inquir- 
ing of  Ibe  company  as  to  the  hours  of  the  trains.  The 
cattle  arrived  at  R,  some  dijtance  from  L.,  in  due 
coara  at  2-30  a.m.,  when  they  were  forwarded.  On 
» previous  occasion  B.  had  booked  cattle  for  L.  which 
were  forwarded  from  R.  at  3,  a.m.  This  train  had 
been  discootinned  without  any  public  announcement. 
The  company  never  published  time  tables  of  their 
goods  or  cattle  trnins,  their  arrangements  for  those 
trains  being  contained  in  a  book  only  used  by  the 
(X)inpany's  servants,  and  which  contained  the  altera- 
tion in  qaestion.  At  the  trial  the  judge  told  the  jury 
t^at  the  company  were  bound  to  give  the  public  no- 
tice of  the  change  of  hours  in  the  departure  of  their 
l^^s.  HM  a  misdirection,  that  the  previous  deal- 
ing, even  though  coupled  with  the  absence  of  time- 
tfthies,  did  not  make  the  .old  an*angement  as  to  the 
starting  of  the  train  from  R.,  an  element  of  the  con- 
^«.  BoUands  v.  The  Manchester,  Sheffield^  and 
Uncolmhire  RaUway  Co.^  15  Ir.  0.  L.  R.  560,  Q.B. 

i  Bankrw^tey  ofraUway  companies. 

A  railway  company,  incorporated  by  Act  of  Parlia- 
"J^nt,  is  a  joint  stock  company  within  the  proviaions 
^tbe  Irish  Bankruptcy  and  Insolvency  Act,  1857, 
20  k  21  Vict.  c.  60,  and  are  therefore  liable  to  be 
oa/ie  bankrupt.  In  re  the  Bagnalstown  and  Wexford 
f  «?"-ay  Co.  10  Ir.  Jur.  N.  S.  21 ;  s.  a  15  Ir.  Ch. 
%  491,  Ch.  Ap. 

A  rai!v»ray  is  a  joint-stock  company  established  for 
»*«'Dg  and  commercial  purposes.  Where  a  railway 
MS  been  partly  made  by  ekecntion  of  earth  works, 
iiihongh  rails  have  not  been  laid,  and  no  traffic  or 
*^»og  has  taken  place,  or  could  take  place;  it  is  not 
J^^ry  to  prove  trading  on  the  part  of  the  company, 
^  the  company  may  be  declared  bankrupt  as  one 
^bllshed  for  trading  and  comraei*cial  purposes.  Re 
^  Bmbridge  Extension  Railway  Company,  10  Ir. 
^a^.N.S.  195,  Bankr. 

Au  incorporated  railway  company,  whose  unfinished 
Me  w  not  as  yet  opened,  in  any  portion  thereof,  for 
lie  carriage  of  goods  or  passengers,  is  nevertheless 
?;We  to  be  declared  bankrupt.  In  re  the  Banbridge 
nf^*^  ^ilway  Company,  10  Ir.  Jur.  N.S.  27», 
vtt.  App, 


5.  Offences aymnet ^^Unitfs.  '''  u  Mi.oj 

A  railway  passenger  having  dniyptid  ibr  and  cfli^ 
tained  his  ticket,  revised,  4>ii  arriving,  ai  hie  de^tiaik 
tion,  to  give  up  same  to  the  company's-  bfflceryUtnd 
thereupon,  being  personally  nnlniown  > tat  the^ 'officii, 
#as  taken  into  custody- for  tho  parj^os^-  of  b^lo^ 
brought  before  a' magistrate.  'To  an^dtioft  fqrj  Merest 
and  hhA  imprisonment  'at  his  suit  Ihe  'defebdail(|i 
pleaded--^  v    •    ^         ••  '•^"■- 

1.  That  the  plallntlffdbavihgbeerigviltfoirabraffcb 
of  one  of  their  bye-la#8^  was  pro>p«rly  arr^^ted  «ia(ler 
the  authority  of  Beetk>n  154  of  iho  Baihraya  ClkMb^ 
Consolidation  Act  (1845,)  which  providus  a  sunimai'jr 
proe^Qi^  for  bringing  tojastke  certateclasaeaiof  dll^ 
ders;  and  it  that  the  plaintiff  having  been  goiley  4f  ttH 
offence  against  the  3^  &  4  Vlo.  <;.  97f  s«  1 6;  waa  pro- 
perly arrested  lOid^r'tlire  nuthdri^  oP/  and  in'tbemMI- 
der  provided. by  thftt  staiate^  Aft^  ondannifver^b 
the^rat  plei^  that  ^  sninmary  preicedQr&  provided  >tqr 
the  154th  seett<»n  of  the  Railway^  OlaiiseB  ConsoHda^ 
tlonAet  (1845^  was  applfoabto' to:  the-  c$a&'4>i^'iA 
offence  a^kist  %  bye4aw,  though  imh  eacpifeaaly  pop- 
{iorting  so  M  be,  and  that  thenelbf e  (the  pieatdRi- 
doeed  a  good  deflmeec  (Pigot^:  C'  hJi  ttiesentieiU^fi, 
Barry  v.  ^MUland^Chmt  Weskfn  Itaihiriiyi  W  (#. 

Jur.  N:  S.  415,  -IX*-      •  --  'J    J  U    ::'i-r;> 

■  Held,  on  demm>rer^io4be*asoottdf>I^itha|:<tfa^«e 
oond  plea  wasiMul;  iitasmnch  aathe  H^hr'^tio^' of 
the  3  &  4  Vie.  c  97,  was  conteraaat^  'wltfar''ii  Jdmmt 
personal  obstruetibii  of  the  compant^'s  oiloar^  dindjwn 
not  applicable  to  a  ease  like  the  present,  Vherer.thi 
offence  Was  one  of  omission  only,  ^i  lb*  4  .  >i  r:i  ;.- 
•  ■  .4  '  >  •  •-.-■  «  -  / 
RECEIVER.  .     /  .  ,    :i 

Purduue  by — see  Vxndcrl  Jon>  Pubcbases.    V 
Practice  as  to  remver^'  : .  .   1  .•  ^ 

See  r&AcncB  (Equitt)  4.  t.       -^  . 

— ♦— 
RECORDBRi       i  > .  >)  vi\   i    J 

This  was  an  application  for  a  mancbmua  to^coAipel 
inland  revenue  oiBoers  to^pay  certain  salaries  to  pra- 
cess-servers  appointed  by  (^  vReoorder  of  GalWaj^ 
Held,  that  the  writ  ahoald  go,.Hi4»wooh  Aa^^iMer  the 
Civil  Bill  Act,  TBcocders  had  thaaamjs  righte.aB  tatha 
appointment  of  process-servers  as  assistant  bacriaieAS. 
The  Queen  at  prosecution^/  Gordon  and  Naughten 
V.  Ritson,  15  Ir.  C.  L.  R..551;  fi.  a  7  Ir.  Jur.  N.  S. 
381,  Q.B.  .  _  .        ,^ 

— ♦— 
y  .         .     .REDEMPTION*    .         .  .  .   ..i 

Right  of  creditor. 

A  petitioner  having  a  charge  on  ti^iee  ^of  lasdk 
ordered  to  be  sold,  and-alsO'  a  charge  on  the  life  es- 
tate in  tho  said  lands,  is  not  bound  to  accept  an  offer 
to  pay  off  tlie  amount  of  ipis  charges  on.  the  fee^'bnt 
is  entitled  to  go  on  with  proceedings  to.a  sale*.  ^Aa 
between  an  owner  who  is  tenant  for .  life  and  a  pet» 
tioner  who  has  an  incumbrance  on  tl^t  life  estate^  lbs 
prior  and  better  right  to  redeen^  the  charga&vOK  tbi 
fee  belongs  to.  the  incnmbranoar,  *Jn  re.CiuaaaSs 
estate,  10  Ir.  Jur.  N.  S;  138,  L.  E.  G.;  B^cUliA 
Ch.  Rep.  313.  -     -       ....... i>  .^'^^ 

A-judgnient  ^redilor  ou'the  Hfee^ba^lMviag^xpi^ 
cured  an  asei^Hnfem  of  ^eMW  v^ct^lStuiibek)  ad  dib 
fee,  the  tenant  for  life  sought  to  enforce  hia  right  to 


Hit  Hub  riniiiiiinii  ,.  T'ni  m  ■ 


LAW  rANDTEQUriTr  INDEX. 


BentwoLI 


th^MMbf  41  Clii»^M(MMMi  iraa  ptramomni  to  tbat4tf 

Aai^  i^dliff  niteving  AdgeA  hi  tlie  mt$  fcrtbtti 
regbtry  of  deeds  14  ''Pr9Uiid>  a  raqoiaiti^n  tyrt  $^ 
nef^tivo  sgwch  BnbstaiitMl^^B-Uie  farm  giMeo  ij  t|ie 
2  ft  5  WiiL  4,  0.  87,  ni^'^VdrM  W  acte  of  hiBMolf  and 

tM^)&olFm>ttl»te»  ofl08r^bi#ittidy^4^  > 

thVBmM^ofMikhi  SobodQl%.B.af  A^iOxHna, 

Itffm  CHtf9  "B^giUiiM  Mu«li  .agai«t).oaiiae  >aad 

aaaiimr^gattiHi'ttbdi,  add«r  upott  aetkm.  brwghl  Id  . 
rl6^ef  i&ibcKiacr^aildi  (tf  fiT»  ahWingB  p«ii4ib7ftiie. 

br^^'^t^  for>  ihii  ^  blettdrt  ^  80MPel&  vas  fighlly 
loMi'i  iB^Bft^'IIiMik^?jtag  aie.fom.arreqiii|itioa 
f<i^th6  blefiaed  BearcH;  tN  lol^tetof  tk«4laMe,iraf 
to'ia\%  the  pttbCo  ftbol  tbo  InooovftaiMiod  of  baviog' 
th'o;ii^^^fl^t6&  tbt<wlitcb  th«y  aMghC  iavaUred  in  a 
innate  'of  ibfbrtiia)i>tt  whieh  ^wae  nieleaa.^  thevi; 
ifalrAt^,'<)iiti:th« doable obeek  obtmad  by.refbraiioe. 
to  mtkS  aeto  anodk«»'attM&4f  ODOi  afifovdoditatta 
a  iafllcient  re|UM>ii  on  the  pM  of  tbe  Legialateie  ft>r 
im)iodmg  the  -dotibl# « charge.  Wrem/MU^  y. 
O'^on^MO,  iO  It.  Jar.  N.  8.  317,  Ezeb. 


pel«oQa^of  (tb^iyaiQe  of  B.  C.)  one  the  eldesi  son  of . 
B.  C«  of  Sioo,  who  was  proyed  bj  rapoUtiao  to  h&ya 
been  tbeii  €ftaQa,-i)reva.old;.  the  oth^«  tbe  foiurth  son 
of  Bi.  C.  of  BMalvia,  ,wbo,  as  prored  by  the  mscrip- 
doDcOii  Us  feaivf)fltose,.irai;  tt^  ai&e  jear9  old.  Beld,  . 
IJbil  ASitkor  >i!»pa^tioBU  not  the  ioscripti^  was  admii- . 
ttbfe  to  prove  the  ages  of  tfie  parties*    C<Mmgh  r, , 
Sm^  16  It.  Cb.  B^^  ^47^  B. 

HeU^^  tf»at  Ja  ^q  i^seqqa^of  ^evi^enqq.of  91a- 
lii4MisM#  fif  ^ha.  apLQqEUHig,;Rai:ti98«>  fhe;n»Qewd,  \ 
B.  «^  tba^n  €f  B.  ^-t.  HMs^^bo  iak5»  fff  h»n^.  • 
tbaiCiiiM!^mk»K^  ^1^9  f 


BENEWAL  AND  RENEWABLB  I.KASEHOLD. 

1.  What  aniounta  t9  a  Ifum  renewable  J(^ 

2.  Evidence  0/ Uvea. 
^  3.  JnJtereet  and  renewed  J/hee,  ' 

ipl4  Cow^i^eipri  Ad, 

' , i^Vl^oT  dMm«ii«* i^ ti  feOM  fenemhlefor  ever. 
>  A  h«4e  for  lives  ooBtained  a  covenant  t^  the  lessor 
iJmtvapq^  the  deatb  of -any  of  tha'livto  he  would,  at 
H^  ceqaeat  of  the  lease^  his  heirs,  &c,  and  on  pay* 
^fsi$  /9C,i^ £nQ,  from  tln^  to.  time  and  at  aU  times  for 
^fr(ft,Tf9i^Wi  and  pat  in  a  new  life,  provided  that  the 
life' or  Uvea  of  tbosa  that  shonld  be  renewed  be  of  ths 
M^  Qr  pP8$crity  iawfafty  begottoQ  of  the  tesaeet  and 
a  clailse  giViog  the  leasof  a  rigfct  of  pre-emption. 
Several  renewals  were  panted  for  t&e  lives  of  penons 
not  issue  of  tb»  }pm^  but  ^lubject  to  the  covenanto 
in  the  original  lease,  tbe'IasyofwVwh  renewals  was 
j^^  hj^^^^teoiMit  in  fee  of  the  reversion.  Seld,  that 
/fkfi  km^ynm  a  We  in  Mreetuity  and  as  such  wiOiia 
jUKj^»5lP^al)le:liewboIa  Converjsion  Act.  Shethck' 
ijT.  jKfW*^ri,5  Ir- Ch.  Bep.  160.'B. 
i,^S^9\^fWwiqi  t^  r^ersW  wpntd-be  bbttnd  by  Ihto  < 

oOAdbifft  b^me  impossible  by  the  ftHuM  c^f  th*  po^  ^ 


3.  Interest.and  renewal JSfiee. 

A  lasaaitf^r  d;v«B:4^B#iiab^  for  jevoi;  in  1782  ^ . 
miaadlba]an^&rrtho^.,8ame  Uvea^  and  covenanted 
that  on  the  death  of  the  lives,  or  any  of  ibem»}ie 
would  within  six  calendar  months  add  and  renefr  the 
life  of  some  other  person  with  his  landlord  of  tie  pre- 
mises, which  lifo  or  nominee  so  to  be  added  should  be 
agreed  to  and  app|[ovad  of  by  the  «nb-lflBsee,>ia.boc4, 
or  asstgna,  prayiods  to  the  >Bnewa]»  and  of  which  le- 
•newaL  ns  soon  as  conveniently  could  be,  timely  notica 
shonid  be  given  by  the  Iwea,  hia  bws,  and  assigns, 
to  the  sub-lessee,  his  heir8,and  asmgns;  and  tbea  tba 
sublessee  should,  within  one  calendar  month  next 
after  such  renewal  and  notice*  pay  to  the  lessee,  Us 
ih^rs,  and.assign%  a  renewal  fine  over  and  abore  the 
rent  and  all  arrears,  on  which  payment  the  leasee  and 
his  heirs,  Ac  should  immediately  after  add  and  renew 
the  same  life  to  the  term  of  the  lease  that  he  or  thej  , 
so  renewed  with  the  head  landlord;  and  m  like  man- 
ner, from  time,  to  time,  successively  for  ever,  d».,  the 
sub-lessee  covenanted  to  pay  the  rent  and. renewal  fina 
within  one  month  after  the  renewal  by  the  head  land- 
lord. Renewals  of  the  lease  and  snb-lease  were  made 
in  1820,  the  last  life  in  which  died  in  1837.  In 
1840  a  further  renewal  of  the  head  lease  was  made. 
but  no  notice  of  the  nominatieo  of  the  new  Uyea 
or  of  the  renewal  was  then  given  to  the  ropresentatiye 
i  of  the  sublessee.  In  18^5  the  respondent  purchased 
the  lessee's  interest,  and  shortly  after,  informed  the 
peationer in  whom  the sablesaeel^S  jatewit. W51  T»ate^ 
of  his  puDchaae.  .  Na  wnft^d  badijheen  ,wade  of »«. 
6ub4eaae  since  1 840. .  ^  Heidi  on  ^  polStion  lar  ?  w^ 
farm  grant^lst^.thst  no  septeiwjal  fines  ▼«»  pail 
by  the  Sdb-lessee;  2ndly^  that  intei?eat  on  the  final. 
payable  by  the  sub-lessee  was  ,to  becsMstedfwtt. 
the  time  when  he  received  notice  of  iheiiwewjlrf 
the  head  lease.  .  -Ds  Vcme  v.  Mara,  IS  It.  Oh.nep. 
16  R.  " 

The  prindple  -on  wWdi  vsp^mtl  6««««  *•  I*'*'* 
stated,.'  ift-..  ^    _,_j 

AimrcbweBtowAlwocMB*  *o  «wiJ^»'P"*^ 
is  eatitlsd  to  .those  .reneuM  lines  only  wbn*  »«™» • 
satMoqaentl/  to  his  paffabsqe....  Ih,  „ 


/5j 


,i»oiite  jMaw»9*  ftom-the  renewab? 

Ow  «f  the  live*  fa  »  ttxitiini  laiafi^yna^ 

'  ■crtwTis:^'  »:tJ.  tlie'yotangftr,  tod  <>f«*  a  4tf  ^ion. 

agid  fif^w^TMn  «  tiMnab^wta.*^    Them  were  two. 


who  i»dl.th«,>w«.of  jMBiin.^;**  liw^.deP^' 
-  •    --  ~---  a  renewal  so  inawaff^  ♦°9'^  ' 


t^^ikre&imiUK    On^.of  these  ,P«no«J»T^ 

dieiia  1845,  and  theother  in  18(58.  in » a»»'*»f^' 

oeiM)..«hA  lessor  obimed  fines  from  thp  former  oa^ 

.  while,  the  Jeaiee  .tendered  them  from  the  latjo^  ««**• 

'that  as  the  difficulty  and  obscurity  were  doe.,)o.W. 


iSM.] 


LAW  AND  EQFITT  INDEX. 


S?=?= 


457 


deAwIt  of  the  lessee,  the  fines  shoold  be  calcaUited 
froffl  the  earCer  date.  CMchugh  t.  €tmyih^  15  Jr. 
Ch.'Bep.  396,  Ch.  Ap. 

A^«  lessee  holding  lands  for  liyes  in  1844,  ap|riied 
for  1  leoewal,  aa  he  wn  entitled  to  do,  tendering  the- 
proper  amovnt  of  fines.  The  landlord  ibefng  abfoad, 
iissoGdtor  desired  the  tenant  to  wmit  till  the  land- 
lord's retom,  bnt  In  the  meantfrne  to  be  veady  to 
prove  his  title  4tf  »  date  two  months  later.  For  aei^ 
nl.jesn^  owing  to  the  landlord's  delay,  sk>  renowal 
iraierergrantedyAnd  bo  title  was  pror^dt^thoagb 
thetooaat hadtKe means  of  doing  so.  About  six.^ 
teea  j«tm  afterwaidsp,  the  tenant  haying  applied  toil, 
imeval,  grfrf  ithat  as  the^landlocd,,  for  his  own  con- 
Tcnience,  liad  pnt  off  the  renawal,  the  tenant,  was  en- 
titled to  renewal  on  pajmeat-of  snoh  fines  only  as 
were  doe  in  1844,  imd  there  was  notiililC.in  the  Irish 
Septeniual  Act  to  alterthat  oonelneion.  Aldmnih 
T.  ASen,  10  Ir.  Jnr<..N.  8. 321,  H.  of  U  . 

4.  Who  a  iHoCfe  within  j^  17  o/MenewfMe  Lease- 
ydConvertianAet. 

Hdi  by  Pigot,  O.  B.,.that  a  grant  made  to  ^  in 
trort  for  and  oa  behalf  oif  £r.,  a  lunatic,  does  not  mi^Le 
K..a  trustee  within]  the  17th  section  ot  the  Renew- 
ibl0  Leasehold  Con7er9ion  Act.  Poole  v.  Orijfith, 
]5Ir.G.L.B,23a,Ezch..Ch.. 


first  cowit  traitetaed  tiiq  plaiatiiPa.  a 

KiigiieiSL  To.thbtMf>laiiitiffciepiM^il^aMbfbdtf9§r*37. 
4an4.0Qghlao(,l9to^peBiiptMd  t^/M^r,.thi|,,wi»|jci^f| 
ieadi!PeM.ai)d  wiUinyifssf^m  tb#.pact,jjo(  JJ>4  ptfi^^mik 
as  ilarQM.ih)m.lJto^ftiiia^an4Awdiii)(pn$  jr^KSmi^t 
tioi^.and  oonootOmmt,  |on  ^hatdefo4AB^'»  ,MSi«MRL; 
(brtb.ia  tliQ  ^nb^eq^c^t  fflnnstff..Qf  the  .summons  and  i 
plaint.  ,  ffeUk  i^«i4etoarrar4byii^4»i|Hi4aQt,  thai  .^ 

ffowtk,\0'Jr.^pr.,}lL^>a(Hff).ti.\tA>o.b  1>  x^^eigei 


BENT/ 

Who  entitled  to  moneif  pa^oNefpr  reduction  of. 

In  1709  a  public  company  conveyed  certun  landd 
in  fee  to  D.^  hb  heirs,  and  assigns,  subject  to  a  rent 
vbich  D.  granted  to  the  company,  (heir  successors, 
ind  urignSi  proYided  that  if  D.,  his  heirs,  or  assigns, 
ttinjtime  thereafter  should  pay  £1000  to  the  go 
nmpr  of  the  company  for  the  time  being,  or  to  such 
other  person  or  persons  who  at  that  time  should  be 
empowered  to  receive  the. rent,  the  rent  should  cease; 
10^  that  so  often  as  D.,  his  heirs,  executors,  ^., 
ihpiild  pay  to  the  governor,  company,  and  their  suc- 
cessors, or  assigns  any  sum  not  less  than  £100  over 
W  above  the  rent  and  arrears  then  due,  the  rent 
ahbold  be.lessened  proportionably  to  the  sum  so  paid. 
h  1716  the  company  assigned  the  rent  to  E.  and  his 
littrB,  subject  to  the  proviso  for  redempdon.  In  1810 
B,  who  was  then  entitled  to  the  rent,  by  a  deed  re- 
dtiog  the  proviso  for  redemption  in  the  deed  of  1709 
ind  the  assignment  of  1716  to  E.,  assigned  the  rent 
to  A  and  his  heirs.  A.  died  intestate  in  1849, 
vi^ereapon^ho  rent  desCjBnded  to  his  heir.  In  18*62 
the  owner  of  the  lands  gave  notice  to  reduce  the  rent. 
Sdd,  that  the  heir  of  A'.,  and  not  his  ddmtnistrator, , 
^u  entitled  to  the  £1000,  Oravet  v.  Oravee^  15 
fcCh.Bep:357;B,  '^ 

R|^PBB;SENtATION. 

Thafirtt>coniit  of  the.  summons  ai^d  plaint  oom- 
pliiued  of  tho  breach  of  an  agreement  by  the  defen- 
^t  to  let  a  ftcA  to  the  plaiptifi;  and  of  his  having 
teissd  it  to  another  person,  and  contiuned  an  aver- 
Qentthatthe plaintiff,  was  always  ready  an4  willi^, 
^  The  anbeaqnent  oounts  were  for  fiunddent  mis- 
^praaentatioa  .and  concealment  of  the  existence  of 
^agreement.    Tl«s.  deTendant'a ,  third  plea  to  the 


fAa 


The  aaatiita  A  Qeo^  i^^.M^  iin»i^a;^^^./|i^ 
on  lieeBses  to  veta'd^aplrita^IttAinAd  ♦bjJWF*>8FJBPBtl 
in  Ii«iaad,  and  a  loim.  ittt¥.^  .^*o«  9^^»W^  fi%t 
spirit  grooers  beitog  defined .  ^  i ' 
spints  in  :a  geefti^4in$^tf.  at  i)q%,  £ik^^\ 
qnaiti. : to  boNOoniviM  ion;,»|ie .iffiijpiiffis,^,  ^ 
IjBik,  fit^A  7th.Wi/lv4i  o.  3a^ft,3.^o#P^,  ,,^, 
.n[>.jpif|t)grQper>a|UH^  Abtate4  Imm  to^adj  on^^jtgr^ 
p  J^enm  eputr  ^up  ^  lioeni^  .to  reV9U  /ppij^yts  4^  .qpf^ 
t:tiw,«o|^les#  9fe  fQiiO:tii90.  ^^  Wfinj^^f^i^i  Hm^l 
empuBiadvelsairiiw.thaii  pa  the,  prea^i39s,.^9a4jW 
0 (h«r  lic#D/4e.^4ha|il  ,.be,,grajpite4.,to  .ff9^n.  ^  MmU^'' 
( iffirmipg.the  jttdgiiien.^f f  th^  .Ksfibafu^  ^^!l'^I^ffi>  • 
tiali  jth^  latter,  statute  did  not  i^pll^dl^.jjepejpl  U),^^ 
hpgl^da^.appUcable. to, spirit  gr^c^  bi^t  ^ha^'^ijj^^;! 
two  statutes  we^e  ooippali(4e,  t.hf).oaf&-.fi]^ii^  ]^  oilff  - . 
i^nm,  and  the  other  the  nMaimnm,  of  the  fV^^^  tfi^l 
be  sold  at  one  time;  and^ljti^. two  descriptipn^  or'ro-; ^ 
strictions  did  not  teeesn^;  .{m^jy  two  difiefbnt  4a-^' 
ebriptions  of  persons.    iQij&ann  y.  TheQiuen.  10  Irl 

iur.  N.  a  181,  a  of  L..^ 


'-^  I'.. 


d 


I  REVERSIOIJ  (6amaor,.to). 

I    A  landlord  sued  his  tenaiitfor('drs^^  an  tnjur^  d^o 
ify  the  tenant  to  the  landlac4>  reversion  by  (trftar 
i^ia)  wroujgfi^ll)?' removing 'from  the  jkn  J  large  luaAti- 
ijies  of  clay,  and'  for  (secondly)  a  conVeifsion' w^^^ 
^amo  day.    The  jury  foup^^that  the  romovMof  the 
(tlay^hiy^  depmiated  the  value  of  the  lands  by  £156, 
id  that)he  valine  of  ti^  day  itsblf  wai' •£fStl(.  '  A 
erdict  was. entered  for  the  former 'sum.^   'SM^Hiit^ 
otiop.  to  Increase  the  vei'di6t  by  siding  thetiaito  thJt  ^ 
nip  of  £150,  that  the'^ptaiutlff  was  oOt'*Wt^<  »  ' 
€eive  the  value  of  the  clay  as,  wdl'a^ 'eomp^*&ati(Rr''^ 
r  the  injury  done  him  by  the  ^retoo'^^'of  ffk«Ia)Q^* 
liOfroy,  C.  J.,  diseentiente.)  -  !timptiifnori  n  MboP^i 
5  Ir.  0.  L.  B.  14,  Q,B.     *-  ^^^  j  « 

BOMAN  CAtHOtKHji^^  ^'  •     .^3on 
[    Infect  of  9tat.\0p/f;i:r,         '. not. fiat 
A  testator,  by  his  will 'dated!  Ah  Ijrbfeinlbdi^  iMt^ 
bequeathed  XSOO  Cp  tVo'  ftomati  Ok^ottc'jf^fb^tk^ 
surviWr  of  theKl«tb  be  aprflj^'^'thfey  Wtftt-fi^^ 
be^i  irQii^'thd,mV^aii(!e-Mna6&d(^ti^'b^!lVj^ 
of  the  order'  of  Sl,  *^n*lfct  'Itf  WfisftdS^TOcf  dSBOV 
to  another  Roman  Caihblfb  pHedtj  ^flH»<fiMWn|l|aitak^ 
Thomas  ConWat^,  'bd  a  mir^t  tnUt  mt^M^^IMf 
by  the  t^tator  ddring  his  lil^thne;  %6  ifMl  Vblb&^M' 
at>ply  said^idiii  .^^rdS  tHe  MeAc^tfeii^  df 'iM^r^  o^ 
tM'Chur<^  y  ih^''V>hMiiics^1cfl$t^ 
with  refec^nic^'to  the  fohiier  Iwmdlt^CxiMTlilfithA  0tw 
4er  oft  ai; M^^yif  tJie  E6%^^ 
bequQst'  was^not'  i6nttm^  t<3)ui^^e:]^r^ii  j)i 


J" '458'— 
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10  Geo.  4,  cap.  ?•  and  should  not  aecnie  to  the  rasi- 
dmJitii^lioold*be  icattied  oatcy/>t-«),  that  same  was 
null  and  roid,  as  being  opposed  to  the  Act  of  10  G, 
4,  c  7.  and  shoald  aceru^  le  the  reaidae  of  the  per- 
sonal estate  of  thevfddteatatdr;  aad  with  respect  to 
tfteito^  btspi^Bt.  (coiifil'iaiiig  the  Older  of  the  Master 
(£;lte  Mb)j  that  being  given  on  an  invalid  trust,  it 
Ffla'ivaid and.itoidd  not  be  carried  oat  cypres^  Simms 
VK.ie«t9ftm,  l^  In  Jnh  N.  S.  41,  Oh.  App. 

iL'::->.i  '•...•      >  — ♦ — 

L  A ..      SqOTOH  LAW  (TERMS  OF). 


\Tewx'nX  in  Common. 


„:  .SETTLEMENT. 

01 J  ^iW^nW^W^  if  W^Mea  Jor. 

. ,  Bj,  ai;tic^  .of  agreement,  bearing  date  26th  Maj, 

l^^^Jfi  WM  9^^  t^tbait  afker  the  death  of  H.  B. 

^ha,f8t4te.i9f,{le«iV7le  shall  be  limited  to  and  settled 

x\BO^JSp  ,H^  9*  4^nd  his  fssne,  with  remainder  (hn  the 

S^nt  pf  t^e  said  fi.  B.  B.  dying  in  the  fifetime  of  his 
b^,  ^be  sa^d'  H.  B.»  witboht  lawfnl  isane)  to  each 
<i^\i^  9!^^^  sons  of  tbe  said  H.  B.,  in  sn<)ee&sion,  ac- 
^rj^b;^  t^  tbeW  seoioritj,  with  an  altimate  remainder 
t^  "^le  jio^t  ))airs.  pf  6&i4  H.  B.  Hdd,  In  a  snit  to 
cafrj  said  articles  into  exeeation,  that  E.  H.  B.  was 
entitled  to  bay^a^r  estate,  in  ^ee  tail  in  possession  con- 
Teved  to  ^iin  thereunder.  I)Ulon  v.  Blake,  10  Ir. 
Jut.  N.  S.  88.  Ch. .         • 

SHERIFP. 
See  PLEADnfa,  3 ;  Interfleader,  2. 

t    -    ■:  'SLAKDEB. 

1    jS'eif'DErAiiATOSt' Words. 


.        •    '    SPECIFIC  PERFORMANCE. 

V  iSfc  Oewt^oRATiONr;  tAKtoED  Estates  Court,  2 

i  '  — ^— 

-      '    ■   '-  STAMP. , 

<  'A  Whse^  executed  in  1849  most,  in  order  to  be  ad- 

ibnssible  in  evidence,  be  stamped  with  the  duty  im- 

Etted  >y  St  6  &  6  Tic  c.  83;  and  it  is  not  sufficient 
atwheit  prbduced  it  bears  a  stamp  sufficient  to 
tdvet<  tihe  ^uty  now  in  fbrce.  Moore  y.  Longy  10  Ir. 
4if.  N'.  S.  i^56«  Q.  B. 

'i9e*  Pimuo  Compact. 
J::  ^'   _^_     . 

^  sTOPiPAQS  in:  TRA]Ssrru. 

See  CoKsxGMOB  and  CoNsiaKEfi. 
^  '.    ';  •  —^ — 

SURRENDER, 
'^yltk  HI)  action  ot  trover  for  the  conversion  of  house- 
liold  fHfnltnre  the  defendant  justified  the  taking  under 
•  distress  for  rent,  under  a  fease  made  by  him  to  the 
a^sAgnees  of  the  plaintiff,  who  was  a  bankrupt.  At 
tbe^trial  it  was  proved  that  a  fortnight  before  the  dis- 
ta^s'thfi^  manager  of  the  assignee's  office  wrote  to  the 
l^^t  to  tbe\)aukrQptc/,  desiring  bim  to  communicate 
eo  (40  landlord'  that,  th^y  would  g|ve  up  possesision, 
fWO^l^A'^  that  the  estate  were  (reed  from  any  oUim 
for  rent,  and  ^6at  this  .letter  came  to  t|ie  knowledge 
J^JfifiJKTW  ^\!^P^^^\  defendant's  aolicitdr.  The 
clerk  of  the  agent  to  the  bankruptcy  proved  that  about 
Jen  days  jMrevjottfly  to  :|he  distress  he  received  the 
jLe)'s  of  the  promises  from  his  employer,  that  he  might 


shbw  them  to  the  defendant's  sou  and  tbe  person  act- 
ing for  the  defendant's  solicitor,  and  that  he  did  stiofr 
the  promises  accordingly.    The  person  acting  for  the 
defendant  and  his  solicitor  proved  that  on  the  morn- 
ing of  the  day  on  which  the  distress  was  made  he  got 
the  keys  of  the  honse  from  the  agent  to  the  bank- 
rnptcy,  that  he  might  let  the  bailiffs  m  to  distrain, 
and  that  on  that  day  he  gave  them  to  the  bailiffii  to 
let  themselves  in.     The  agent  to  the  bankruptcy  was 
not  produced.     Held^  that  the  judge  was  right  in  re- 
fusing to  leave  to  the  jury  the  question  whether  or 
not  the  premised  wero  surrendered  previonsly  to  the 
distress,  and  in  diroctiug  a  verdict  for  the  defendant. 
O'ReiUy  v.  Mercer,  10  Ir.  Jnr.  N.  S.  149.  C.P. 
■     ♦ 
TENANT  IN  COMMON. 
In  an  action  on  a  covenant  in  a  lease  against  an 
assignee,  the  first  count  averred  generally  that  all  the 
estate  and  interest  of  the  lessee  in  the  demised  pre- 
mises came  by  assign menl  to  the  defendant.    The 
second  count  set  ont  the  title  of  the  defendant  as  u- 
signee;  and,  as  one  of  the  steps  of  that  title,  stated 
the  will  of  the  lessee,  whereby  he  devised  ail  his  pro- 
perty to  his  widow  for  life,  with  power  of  appoint- 
ment among  her  three  daughters,  of  whom  the  defen- 
dant was  one,  and  averred  that  in  execution  of  that 
power  the  widow  had  appointed  the  demised  premises 
to  the  defendant;  the  count  then  stated  the  death  of 
the  widow  and  entry  of  the  defendant.    The  defen- 
dant trarersed  the  averment  in  the  first  coaot;  and 
as  to  the  second,  pleaded  that  the  widow  bad  not  ei- 
ecnted  the  power  of  appointment  as  alleged.    The 
plaintiff,  at  the  trial,  sMted  and  proceeded  to  proTS 
the  title  of  the  defendant,  as  set  ont  in  the  second 
count,  but  failed  to  show  that  any  appointment  under 
the  power  had  in  fact  ever  been  made;  but  in  order 
to  show  exclusive  possession  by  her  of  the  demlaed 
premises  he  proved  the  following  act  of  ownership:— 
that  since  the  death  of  her  mother  in  1859  (fonr 
years  before  the  commencement  of  tbe  action),  the 
defendant  and  her  hnsband  had  resided  on  the  pre- 
mises and  farmed  the  land,  and  that  after  his  death 
the  defendant  alone  had  managed  and  received  the 
rents  of  the  property;  that  she  bad  applied  by  letter 
to  the  plaintiff  for  a  renewal  of  the  lease  to  her,  de- 
soribing  herself  as  representative  of  her  father;  and 
that  after  judgment  by  default  in  an  ejectment  for 
non-payment  of  rent,  she  had  redeemed  the  premises* 
A  verdict  was  directed  for  the  defendant  on  both  is- 
sues. Held,  per  Monahan,  C.  J.,  Ball  and  Keogh,  JJ. 
(</i«sen/ie»i««— Christian,  J.),  first  that  the  evidence  of 
possession  was  sufficient  to  sustain  the  avermeBtia 
tlie  first  count.     Shee  v.  Gray,  15  Ir.  C.  L.  R.  29o; 
S.C.  9  Ir.  Jnr.  N.  S.  270,  C.  P. 

Secondly,  that  assuming  that  the  plaintiff  conld  not 
recover  on  the  second  count  by  reason  of  his  having 
failed  to  prove  one  of  the  averrtenta  in  it,  vis^  a  due 
Citecutiou  of  the  power,  he  should  not  be  precluded 
from  recbveriug  on  the  first  count,    /ft. 

Thirdly,  that  assuming  the  defendant  nras  tenant  in 
common  with  her  two  sisters  of  the  demised  premises, 
that  could  not  be  relied  on  under  the  traverse  to  the 
first  count,  but  toust  be  pleaded  in  abatement,    lb. 

Held  per  Monahan,  C.J.,  that  the  evidence  of  pos- 
session was  suflicient  to  support  the  second  count.  iX 
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EM  per  Ghmtiao,  J.,  Erstl^*  ^^^^  ^^^  ^^^^  ^^^^  ^ 
an  action  against  an  assignee  of  a  lease,  the  landlord 
is  allowed  to  relj  on  evidence  of  possession,  m  prima 
Jade  evidence  of  assignment  is  founded  on  his  pre- 
sumed Ignorance  of  the  real  state  of  the  defendant's 
title;  but  if  the  landlord  relies  on  a  particular  deriva- 
tion of  that  title,  the  reason  of  the  rnle  ceases;  and 
this  applies  not  merely  to  the  case  where  the  landlord 
relies  npon  that  particular  derivation  of  title  in  plead- 
ing bnt  where  he  founds  his  right  of  action  npon  it 
at  the  trial  in  statement  and  in  proof;  and  that  as  the 
plaintiff  made  a  due  execution  of  the  power  part  of 
lus  case,  at  the  trial  he  was  bound  to  prove  it.     76. 

Secondly,  that  assuming  that  the  acts  of  ownership 
showed  exclusive  possession  by  the  defendant,  the  pe- 
riod (fonr  years)  over  which  they  extended  was  not 
sufficient  in  law  to  found  the  presumption  of  the  due 
execution  of  the  power.     lb. 

Thirdly,  that  the  evidence  did  not  prove  exclusive 
possession  by  the  defendant,  but  was  as  consistent  with 
the  non-existence  of  a  deed  executing  the  power,  and 
therefore  that  the  plaintiff  was  not  entitled  to  have 
^ther  issue  left  to  the  jury.    lb. 

» 
TENANT  FOR  LIFE   AND   REMAINDERMAN. 

Estates  which  were  subject  to  charges  were  settled 
on  A.  for  life;  remainder  to  his  eldest  sou,  B.,  for 
life  ;  remainder  to  the  first  and  other  sons  of  B, 
in  tail;  and  A.  covenanted  to  sell  C.  a  portion  of 
the  estates,  and  out  of  the  rents  received  by  him  be- 
fore the  sale,  and  the  money  which  should  arise  from 
soch  sale,  to  pay  off  all  the  charges  on  the  settled 
estate.  The  estate  C,  in  consequence  of  the  default 
of  A.  in  keeping  down  the  interest,  was  not  sufficient 
to  pay  off  the  incumbrances,  and  another  portion  of 
the  estates  was  sold  to  raise  the  amount  of  the  defi- 
deacy.  Heldj  that  B.  had  an  equity  to  be  recouped 
the  sum  so  raised  for  payment  of  the  principal  as  well 
as  the  interest  of  the  charges  which  the  estate  C.  was 
aoffident  to  pay  out  of  the  rents  of  the  life  estate  of 
A^  in  priority  to  judgments  against  A.  obtained  sub- 
aeqnently  to  the  date  of  the  settlement.  KUworth  v. 
Mauntcashel,  16  Ir.  Ch.  Rep.  565,  R. 


TRADE  MARK. 

A  firm  having  adopted  the  letters  "  LL.'*  to  desig- 
nate a  peculiar  quality  of  whiskey  sold  by  them,  ac- 
qairea  an  exclusive  right  to  the  use  of  those  letters  as 
a  trade-mark,  though  they  were  always  preceded  by 
the  naoae  of  the  firm  npon  the  labels  issued  by  them. 
Kmahan  v.  Bokon,  15  Ir.  Gh.  Rep.  75,  Oh. 

la  ardec  to  prove  acquiescence  by  a  firm  in  the  pi- 
ratical use  of  their  trade-mark,  knowledge  of  such  use 
most  be  proved;  and  that  is  not  accomplished  bj  the 
proof  of  publication  of  advertisements  which  would 
bave  been  an  invasion  of  the  rights  of  the  firm  if  these 
advertisements  had  been  issued,  not  steadily  or  oni- 
formly,  but  interchangeably  with  other  advertisements 
in  some  respects  similar,  but  not  infringing  the  rights 
of  the  firm.     lb. 

♦' 
TRUSTEE  AND  CESTUI  QUE  TRUST. 

It  is  a  breach  of  trust  for  a  trustee  of  a  term  in  a 
aettlemenl  to  secure  portions,  to  assign  the  term  for  a 
frincipal  snm,  unless  at  the  same  time  he  receives  all 


arrears  of  interest  tlres^er  ^^' 
Jnr.  N.  B.  185,  R.     . 

Pardee  in  euUafor  breach  of  tru^^^^aed  Btulcoxk 
(Equity)   1.  •       ,  c  ^  j  .., 

UNDERTAKING.       '         -  k 

The  plaintiff,  who  wasasoficitorandattonieyiheld 
in  his  possession  a  will  executed  by  a-ded^^  dfcnl^ 
upon  which  with  other  doenmetits  he  claimed  to  iMKinf 
a  lien  for  costs  due  to  him  by  tfaecHeott;.  The  s^oti^ 
tor  for  the  defendant  (whei  was  the  son  and  heir-at- 
law  of  tbe  deceaaed  client),  dbtiloed  possession  of 
these  documents  upon  giving  to  the  plaitttiff^a^'^it* 
ten  undertaking  on  the  ^ft  of  the  defendant  to 
pay  to  the  plaintiff  £100  imfUn  for  his  costs  ia 
the  event  of  making  use.  of  the  SoOttiaetitS' l^he 
progress  of  any  suit  Subsaqveatlf,  -^poatfa^W 
fondant's  application,  the  Court  ef  Piobste  nia^  an 
order  that  letters  of  admiolstnitjoa  to  •  hid  deceased 
father  should  be  granted  to  die^jfbadanti  iipon  coth 
dition  of  his  lodging  the  will  in  question  with  the  otheih 
documents;  and  npon  his  eomplyfag  with  this  condx*^ 
tion  the  letters  of  admluistratioa' were  grauted.^  Eeld^ 
that  the  plaintiff  was  entitled  to  recover  the  sum  of 
£100.  Caa^  r.  OOfome,  10  Ir.  Juv.  N.  S.  4l3v 
0.  P.  — ♦—  :  ^ 

VENDOR  AND  PURCHASEll         \     ' 

1.  Notice. 

2.  Purchases  by  and  from  persons  in  fiiuciagy 
positions. 

1.  Notice.  .     .^ 

Lessor  by  indenture  of  lease  of  the  i22nd  Joly^ 
1836,  demised  certain  pr!^ises  for  thirty-one  year* 
to  bis  lessee.  In  I860  said  lessee  dep9si^.«iud 
lease  by  way  of  equitable  mortgage  with  D.,  to  secure 
onto  D.  a  sum  of  £96  10s.  Id.  On  the  ^th  of  July, 
1863,  and  previous  to  the  expiration  of  said  JeaSe  of 
1836,  lessor  demised  said  premises  to  lessee  for  31 
years,  in  consideration  of  the  surrender  of  the  former 
lease.  Said  lessee,  after  the  obtaining  of  th4  last* 
mentioned  lease,  assigned  same  to  K*  fpr  value^r  Jt 
had  no  notice  of  the  equitable  mortgfige  of  sail  firai 
lease.  D.  now  sought  to  establish  that  ^aid^  seqond 
lease  was  a  graft  on  the  first,  and  that  K.  mo^t  b» 
held  to  have  constructive  notice  of  the  equitable  inofir 
gage.  Held^  that  a  case  of  gross  negtigeaoe  not^^v- 
ing  been  established,  the,  purchaser  was  protected 
against  said  equitable  mortgage.  Dorley  v.  Gibbons^ 
10  Ir.  Jur.  N.  S.  362,  Oh.         ,  .^^ 

A  will  contained  a  direction  that  no  part  of  the 
testator^s  property  should  be  fold  or  disposed  of  ex- 
cept the  interest  in  a  certain  bouse,  for  teo  y^rs  ohly, 
if  thought  advisable  on  the  part  of  the  exeoaton»  and 
bequeathed  the  property  to  his  son,  who  was  aminoiv 
The  executor  sold  the  whole  Interest  in  the  house  te 
the  respondent,  who  had  notice  of  some  res^rietkMi 
on  the  executor's  power  to  sell.  There  were  no  debts, 
HM^  in  a  suit  to  impeach  the  sale,  that  tbe  sale^ 
being  a  breach  of  trust,  the  respondent  was  boopd  te 
prove  that  the  sale  was  at  the  full  value.  M'AfuIUm. 
T.  O^i^ei^,  16  Ir.  Oh.  Rep.  251,  R. 

2.  Purchases  by  and  from  'persons '  in  Jldudant 
Piircha8eH)f  mv  aomity  at  an.  mfder  t^htf  b^  k 


(.mtV.>a\mVi\Wf\-] 


./rj<] 


AND  EQUITT  II^IJIX  •  tF<rf«"toy  Dt^ 


^\ifRb  .'I  n/.l 


m^mi^vhi 


fit 


^ J^^^JiJ^  Vinist  for  thow  b«nfificiaU7  «i- 

*>JP«i»8eiyio^^6t,9ej^^^MPVi  the  secood  on 
fie  same  bill  averring  w«^er,<rf  Wfk  nytice;.an4  tte 
«Wslj».MWlW^Xr  JJipMn^^Jt,  pleaded  to  the 


T^bat  the  Coart  had  power,  with  the  consent  of  the 
defendant,  to  cai^se  a  yerdict  to  be  entered  for  the 
plaintiff  opon  the  issae,  upon  which  the  jnry  were  di^ 
charged  from  Ending,  iind  would  do  so  as  the  plaintiff 
could  not,  in  any  events  tiave  been  in  a  better  position 
at  the  time  of  the  trial.     Cassidy  y.  Kincaid,  10  Ir» 


Jur.  N.  S.,  176,  C.  P. 


VOLUNTARY  DEED. 

A  trader  who  had  preyionsly  taken  the  benefit  of 
the  Insolvent  Act,  but  was  not  indebted  to  the  extent 
of  ihsolvency,  three  days  before  entering  into  partner- 
ship with  (.another,  by  a  voluntary  deed  conreyed  all 
his  property  to  trustees,  in  trust  for  himself  forlifiB, 
or  until  bankruptcy  or  insolvency,  Ac,  and  after- 
wiirds  in  trust  for  his  wife  and  children.  8ix  jein 
i^erwards  he  became  bankrupt.  JETe^i  in  a  irait  bj 
the  assignees  in  bankruptcy,  that  the  deed  was  vml 
nnder  the  10  Car.  1,  s.  2,  c  3,  (In)  (13  Eliz.  c.  5, 
fcng.)  Murphy  V.  Abraham,  15  Ir.  C..L.  R.371,B. 

A.  mortgaged  the  lands  of  X.  to  B.  ro  1846.  hi 
1854  A.  assigned  X.  to  his  son  in  consideration  of 
natural  love  and  affection.  X.  was  held  under  a  re- 
newable lease;  and  the  son  covenanted  to  perform  the 
duties  incumbent  on  the  lessee.  A.  covenanted  merdj 
for  further  assurance.  The  assignment  was  registered 
In  1860  A  mortgaged  cerUin  Unds  which 


mA  jn-WWIWX^  >^^  ^eieuy^j..., rn„7.  '  an^  t«     n  1856      In  I860  A  mortgaged cerUin  hmds  which 
ftfrt1JW.^W!*^*rV  ^trC  Vnd  for   had  beau  included  wfh  X.  inlhe  mortgage  of  1846. 

AsiWd  »W«'»tq.(^^^^^^^     two  IrsYtfS    and    P^ceedings  having  been  instituted  for  the  sale  of  A.. 


lands,  a  s^pplemental  petition  was  preiBented  for  sale 
of  X.  on  foot  of  the  mortgage  of  1846.  The  onJtf 
was  made,  but  A.'s  lands  were  directed  to  be  fir* 


SlX(^W^i^.\bn,tmA  Jl^-  lOa.  was  due  on  foot 

^a^'.ttUM  ttiaigroond  that  the  judge  should 
SSwd^SjPlw^W.  the  Conrt  refused  to  re-, 
a5Jf?^SiSd«'th«t,«the  defoodafithad 
mlp^b^  Vwf».at  the  trial  to.thij  oonstruotiop  of 
■SftOT««tfx,.«t8  C<;«?rt.wouW  not  a^tuWe  the  rttdictl 
t*S^%U^>bm  him  to  'et  up  »  new. 

'SveiiosatWactioBof  the  8nm<l«)  nader  the^go*- 

iffltXSiaptifteatioii  an4  ».pl«  of  privilege. 
Swrjil^mwlfoi!  tbb  *jfHw»t  WPn  the  »•»«  Joined 
jSr*e..pl«  <rf  ptiTilage.  *nt  iretq  unable  to  cbme 
.toarflDdi.g  *re«pe<*  to  the  pl<*Qf  jwtification.  The 

t«^*3i^rS^To^drf 

'JtoSS  that  ihe  jndgeso  dU«ged  the  jury 
,ji«adai»:«*;i>iitiQiiff:« fil»iv*d:« **W<»t of  the. 

^XXjud^M  discharged  the  jury.      Hd-H 


to  be  deemed  a  voluntarf  couvojauce.  and  ««  mere 
fove  no  indemnity  could  prove  effectual  "g*!"?'  »P^ 
chaser  for  value;  that  the  proceeding*  which  t»aDe» 
instituted  gave  jurisdiction,  and  that  mdepeodenUyW 
Buch  proceedings,  jurisdiction  would  l'»«*>««'8'«« 
by  auy  w,ell  founded  equity  of  marshalling  or  of  co« 
tribution.  In  re  BorkeS  estate,  16  Ir.  Ch.  Bop.  30B, 
UE-0. 

— ♦—   ■ 
WARRANTY. 
The  plaintiff,  a  gentleman  farmer,  <»«»«;"""' 
.hop  of  the  defendant,  a  seed  merchant,  and  »'«» 
his  assistant,  "Have  you  Dutch  "IW^T'.     " 
latter  replied.  «  We  have,  but  of  last  ?«»" 'TJJ^ 
tL."    The  plaintiff  then  asked.  "  Is  «  go^?   ^ 
assUtant  replied,  "  I  believe  it  to  be  so."  Tlw  P'"* 
"ff  then  ordered  five  stone  of  it  to  be  sent  to  hj 
which  subsequently  entirely  failed  to  P^f «  J^ 
The  defendant  admitted,  on  croM^examm« wv^^^j 
he  knew  that  the  seed  was  wanted  for  the  parp«^ 
growing.    fi«J«^  that  there  was  au.mpl.e^^'''rj 
Siat  the  seed  should  be  reasojiaMy  fit  for  jh.^^ 
for  which  it  was  bought. 
SH^ls  V.  Cannofh  .10  Ir- 

And,  per  Monahan,  C.  y.,  •"**^'*^'^*' .' .-^  tn  en 
the  wor£  '•  I  l>eUeve  it  to  be  so  «  consutated  an  ex 


WaiiOmdnuaian.)  LAW  AND  EQUITY  INPBX.        lWmjCC<m8tt^etum.)      Jg! 


pretBwamatj,  it  was  apon  a  diflTerent  subject- matter 
bom  that  apoa  which  the  plaintiff  soaght  to  raise  the 
implied  warrantjr,  and  meant  not  that  the  seed  was 
frowiog  seed,  bat  seed  fit  for  prodocing  a  good  crop. 

And  per  Keogh,  J.,  that  the  implied  warraotjr  was 
not  a  warrant/  of  a  good  crop,  or  that  the  seed  shoald 
i^ipear  aboTO  ground^  bat  a  warranty  that  It  was  rea- 
sooablj  fit,  at  the  time  of  sale^  for  the  purpose  of 
bdflg  sowed.    /& 

And.  per  Christlaii,  J^  that  the  word0»  **  I  beliere 
It  to  be  aoi,"  coostitated  an  express  qualified  warranty, 
whkh  excloded  the  implied  warranty  soaght  to  be 
iKsed  by  ihe  plaintiff,    lb. 

And  (aapiKMing  this  express  warranty  oat  of  the 
esse)  that  if  the  qoalities  which  make  seed  germinate, 
hi  not  wholly  the  gift  of  oatare,  bat  partly  impart/»d 
by  art,  evidence  shoald  have  been  given  at  the  trial, 
and  the  jury  directed  to  find  their  verdict  accordingly, 
SI  the  defeet  was  in  what  natore^  or  in  what  art 
inparted.     A. 

— ♦ — 
WILL  (CONSTRUCTION). 

H.  T^  owner  in  fee  of  the  lands  of  Garwick,  de- 
Tiaed  same  to  his  *'  third  son,  Meredith,  for  ever;  bat 
Jo  case  he  shoold  die  anmarried,  or  without  leaving 
lawfiil  isaoe,  in  that  case  he  may  will  half  of  it  as  ho 
pleases.,  and  the  other  half  to  go  share  and  share  alike 
between  mj  snrviving  sons  and  their  families.**  Tb« 
vill  than  oondoded — **  All  the  bequests  given  my 
soa  IL,  my  grandson  M.  son  to  my  son  J.,  and  also 
ny  three  other  sons,  Meredith  (aforesaid),  C*,  and  H., 
of  my  property,  no  part  of  it  shall  or  will  be  liable,  or 
pay  any  debts  they  may  contract,  nor  sell  or  mortgage 
same,  bat  always  go  in  the  male  line,  firee  of  any  debt 
of  theirs.*'  HM^  that  Meredith  took  an  estate  tail 
aoder  aaid  devise  in  half  of  the  said  lands.  In  re 
ThotapHM's  mtaU^  10  Ir.  Jar.  N.  S.  47,  Ch.  App. 

Testator  by  his  will,  dated  9th  Augast,  1833,  de- 
vised as  folbws: — ''  I  give,  devise,  and  beqaeath  to 
my  son  J.  O.  all  those,  my  property,  lands,  tenements, 
and  premues,  at  and  about  Flesk  Castle,  together 
with  the  Kve  stock  on  said  lands;  also  my  plate, 
fibrary,  pictures,  and  fnmitare.  I  also  devise  and 
bequeath  to  my  son  J.  C.  my  lands,  tenements,  and 
premises,  with  the  appurtenances  thereof,  situate, 
lying  and  being  at  Dick's  Qrove,  near  Castle  Island, 
county  of  K.**  The  testator  then  made  several  be- 
qoests;  amongst  others,  he  bequeathed  a  life  annaity 
of  £700  sterling  to  his  wife,  *'said  annuity  to  be  paid 
and  payable  into  her  own  lands,  out  of  the  rents, 
issues,  dividends,  interest,  and  profits  of  my  said  es- 
tates;'' and  he  further  gave  and  bequeathed  to  his 
wife  the  sum  of  ''jg  1,000  sterling  to  be  paid  to  her 
out  of  my  said  estates  at  the  end  of  the  year  next 
after  my  decease,  for  her  own  use  and  benefit."  Ey 
codicil  dated  6th  December,  1833,  the  testator  gave 
a  further  sum  of  £100  in  addition  to  the  annuity  be- 
queathed in  hii  said  will,  also  to  be  paid  *'  out  of  the 
Kots,  issaes,  dividends,  interest,  and  profits  of  all  my 
said  e:$tate3  by  half-yearly  payments,  in  the  manner 
and  at  the  times  specified  and  declared  in  my  said 
will"  *•  And  if  it  should  happen  that  my  son  J.  C. 
die  without  heirs  of  his  body  lawfully  begotten,  or  to 
be  begotten,  in  that  cascb  and  in  default  of  such  hetrs, 


I  do  hereby  devise  and  direct  thaT  my  lapds;^' 
tenements^  and  premises  at  or  abojati^eAil^.CMn^'^j 

mentioned  in  my  said  wilt,  Jtogeth^^  witli  t^ef  i 

furniture,  and  library  in  my  sai^  Wllf  j  spodfiM 
my  lands,  forms,  tenements,  and  preiirises  :^ltt)^teb 
lying,  and  being  at  Dick^i  Grove,  tlfg^t'  Ciistl^  li^nA 
(all  subject  to  and  charged  wfth  th^'pstynieni  o^  £^ 
aforesaid  annuity  jto  my  <^eai;  yi(it\^  \£900  a  ye^i; 
and  also  with  the  payment  of  anj  m^o'nftble'bro^dtt 
made  with  my  consent  bv  my  sop  for: his  wife,  to'  b 
paid  and  payable  to  her  dnrtqg  her -natural  RfbJ'Aiifl 
at  m}  son's  death,  descend  to  \k  trai^fefrM'te'i 
grandson,  D.  C,  his  heirs,  ei^ecntqn^  iinfF'i^f 
ever.  The  heir  for  the  tiipe  beij)?  to  add^tbe  nai^ 
C.  to  the  namp  C. .  Also  If  it  iibbmd  Ha|4M»h'«htft  ihy 
son,  John  Cottsman,  dte  wHboat  herM  oT'liU'Wf 
lawfully  begotten,  or  to  be  be^tced;  fit' tlM^cS^3lna 
in  default  of  such  heir^J  cto,|)ereby^ire^^Mf  mlgn 
out  of  the  monies  J  lUre^  at'ihtere^  and  specifi^  ia 
my  said  will,  the  £6,0Wlo'mr>da4HdEriV'm^«^ 
frey,  for  her  own  nse  andten.QfiL"  HM,  that  J.  C. 
tctok  an  estate  in  quasi  f^e  sitQpte  in  Flesk  Castlcd^nd 
an  estate  in  fee  sinjpTe  absolute  tti  t>;c^*i  iG^6ife,^:%b* 
ject  to  be  defeated  by  an  e^echtory  devise' ov^r  1^  *R 
C.  Coltsman  r.  Coitsman^  10  Ir.  Jor.  N^  Si  5r^.^ 
15  Ir.  C.  L.  R.  ITMCxcb.  '  '»* 

The  words  of  a  bequen  wefre  as^Mow^"'!  I^te 
severally  to  my  four  daughters— *5fir/  Bhsanpr  I'hhtt^ 
mer,  Jane  Lucretht  Johnston,  Kltaabetk  FVanC^ 
Johnston,  and  Catherine  Sarah  Johnston,  and  ante 
their  lawful  children,  the  siim  of  £800  sterling  e&cit; 
which  four  portions,  amountrag  together  fo  £(1,200, 1 
hereby  direct  CO  be  a  first  charge  upon  my  said  towK- 
land  of  Corkeeran,  and  my  portion  of  Tamlet;  ptn^ 
chased  by  me  under  the  lucumbered  E.^itates  Gourft 
And  I  direct  interest  at  'the  rate  of  £5  per  cetH  ea 
the  said  sums,  that  is  to  say,  an  annual  sum  of  ^40, 
to  be  paid  in  two  equal  half-yearfy  paymerftir,  severfill|r 
unto  each  of  my  four  daughters  afbresaiJ,  ta  a  firM 
charge  out  of  the  rents  and  profits  of  the  sttd  tands.^  . 
The  question  was  whether  each  £600  was- to  be  ooo^ 
sidered  as  belonging  to  the  danghter  and  herehildi^ft, 
living  at  testator's  death,  as  joint  tenants,  or  wh^flier 
each  £800  was  to  be  considered  as  settled' oa  tile 
daughter  for  life,  with  remahider  to  aH  her  ehHdres. 
HM^Xhtit  the  testator's  four  daughters  took  life  itt« 
terests  in  the  respective  fegndes  with  remainder  lb 
their  children.  In  n  JohmtonU  tstate^  JO  In  3m. 
N.  S.  358,  L,  E.  C.  d 

Testator,  In  his  will  dated  19th  June,  t8M,  having 
recited  that  all  his  estates  in  the  Gouhties  of  Meaeli 
and  Westmeath  were  settled  on  his  eMest  sen,  except 
the  lands  of  Baskin,  and  a  townland  called  -tf i,  'gave» 
devised,  and  bequeathed  (without  mentioning  wh««  te 
so  gave,  devised,  and  bequeathed)  te  said  trustees,  ib 
trust  for  his  son  A.  M.«  and  he  then  gave,  de^fsed, 
snd  beqneathed  to  said  irosteeSt  in  liwst  for  his^seti 
A,  S.  M.,  the  said  townland  called  IT.,  together; wHh 
other  premises  therehi  neniiened  lUUk  that  hi  M» 
was  absolutely  entitled -under  said  devise  td'tbeilaiida 
of  Baskin.  Mwiig^mery  r.  Montgamiru^  lO^lr;  M>» 
N.  S.  102,  Ob-  .  .  ^   iU 

Testator,  being  seised  of  the  bade  of  Eosllia'ia'liNv 
and  also  of  a  life  estate  in  «rtaiif •eMailid.tosds,  k»U 
empdwered  by  a  seltleiiieni  made  'apeof  Ills  i 


'.    I7i«i    >»«' 


(MUii0(ma^ftidim:i         'l/AW  A3rt>  EQUITT  HTBEX. 


Tlff^fBhrnitntitm) 


1*1  ilMfi^^o  liflrgir€liftitet«fleA«^tiiMg:  n^h  a  sun  cf 

^ffi^AKM>fi^<ici]0w».li8e*i Ef  iudetttur^of  mortgiige 

:|ricHo9<ialla>>l98bi\l«KidM'f,  1861,  tfftor  MoiUttgthtt 
dbnii*:iii»li4ii8fiikotiliite  hail  ^nqtteatbed  to  her  son 
iR^BltiMbMttaia'  flrriBr9w0f  jtbtom  («iio«itiiig  to 
•lDM|(e<(biiidDS)OM)  tiiEfeed  uptu  test«tor*«  ^oteiled 
•titkWy/  «rliicb)«rttaM^  fbr  the  pwpose  df  8«»riiig 
ItaMiAnRtere,  h^  timaby  duirged  with  •  Mm  of 
l£fiOOQ^>b6i«»onHngif  ^rocoddcd  t^  mortgage  smmb 
'^te  A^a;  M<  AmoBif  lihe  oamds  of  ^e  towi&irfs  so 
UnMgftga(i,tii0>nri«aoftfi«skiiioocamd.  BM^^^tM 
^^klil  ima  ultitodaead  bymftatakB  iHo  the  dfltod,  mad 
dMai6«»me'w^ ^oldharg^ ^ith  the  pajmeot  of  said 
<£aiM»lg*g^«dfl(blu    Ik 

0)  jiMtafioriMiriBgchafged  ^-  mortga^  £5^000  on 
s;|tiBflftki>6iitailDd  eattiM^ihy  iili above^medtfooed  will 
l^artte*  ;okiBnr^  f^Mi  oropei^y  tncoMiag  to  the! 
bpew^  feton  itoai*wich  a  suoKdC  £1,000  sterling  for 
^ji)daafhtfiA*  Jalia^  io  'HdcUtion  to  her  shtre  of  the  sum . 
«;&aP9Bdi^  toy  «mfrU^  vetHeaeiit**  9iiid  mortgage, 
•lileftt^ttali.toatatOF's  death  >wora  nedaded  to  £4,688,; 
J^«Himab|^>&sinti.of  £811  ^beeaaeaibsoltttalj  disehai^ 
<i4roiai)sdd'*  mortgage^  Seld,  that  as  to  the  «am  of 
oida[IIU>  Mia  was  absolutely  antHled  thereto.  lb. 
20  i^Jiroatdeihtii  trills  reeiiiog  that,  under  die  will  of 
«J^.,[howal&  seised  in  fee  of  the  .landsof  N.  aad  W., 
-vndifOMassod'Of  leasehold  iaterosts  In  the  aaid  lands 
«;iefi Ki  and  t^alands  of  B.  The  wUl  then  reolted  that 
t»thi»*teBtater  believed,  thai  he  should  hat«  personal 
-fipi)(iperty;  6z<MI^  «C  his  ehaMl  interests  in  land, 
;«aftcisnt  to  pay  off  Us  dehts^and  foneraland  testa- 
jiiebtaryAesiMttses.  It  then  reelted  his  desire  to  giro 
t^io  E«  all  hk'Sald  /ee-sisiple  and  leasehold  aetates,  he 
;^)  pa^ag*  the.  snni  of  £^1 0,042.  The  testator  then 
ci|(9«svtdeiriiM4  and  beqaehthed  to  >BL  '*all  my  estate 
^^fcatiA'ialeiteet  la  the  aforesaid  lands  and  houses,  upon 
o^o^^^tms  ofbk  paying. to  me  or  my  oxeentorthe  aaid 
-sraiiiiof/£:IO,042J^  W.  at  thie^imeof  his  deeease  was 
reiitithidi.faider  the  will  of  J^  to  the  leads  of  O.  B., 
.' jwUch  had  been /held  fqr  a  term  which  had  expired 
oibafoftt  the  dale  «f  W/a  will.  ffM,  that  the  lands  of 
l(X\i&)did:  notipassf t0j£4  nnder  W;*d  will.  Motmejf  t. 
VMMhfkuM,  l&Jr.  Oh.JSap.  84,  Oh.  App. 
%\i\\  :A  testaiM/dcttfsed  areot  char^  of  100  gaineas  to, 
.A.  for  li%i8lUd,  ttfterher  death,  **ajito  and  amongst 
.•^B.t'€i^^iaDd,D^^tbe  children  of  the  said  A^and  me,' 
i/aQibbif^naUy  divided  between  them,  share  .and  share 
,.^Ul^iti^'hold'tb  tboiaaid  B.,  a,  and  D.,  and  to  their 
,ihsk^'i^T <erer,.  as  Joint  tenants^  bat  in  default  of  each 
isJieisSi?Mtliaianonlty .  td;  sink  into  the  Unde.  B.,  C, 
eTand'U^xttensithfS^iUegitimate^  children  of  die  testator 
/ilahd>:A^'' "^^^'^^^^I'^S*^^  B.  aha  pntJnto  settle- 
-isaent  het'/zundif idedinovarsioaary  share.  G.  and  D. 
.jdied  lAieslala-  and  •anmanried,  in  the  Itlblime  of  A., 
d^^ilMat>  haviag  dealt  wifih^thelr  sbafes.  B.  vurvlved 
oiAi'i^aM'that  B.  iwaaentitled  to  raise  oot  of  the 

:lands  only  «ne^third  of  the  rent-charge  of  100  gni- 
^flieae.  .oAi^  ¥«  i^Umoft^  16  ir.  Ch.  Hep.  69,  Gh. 

• :  liL  haviog^^landSt-A.  B.  0.  and  D.,  in  the  ooooty  of 
^.Serry,  by  mUl  said:  ^*^Being  possessed  of  certain 
oisbds  in/tba.oaBntyiorKon;,  widch  smd  lands 'are  A. 
i.B.X}«aU.siln«te  in  the  said  county,  I  reijlaire  ihe 
\  aforesaid  lands  to  be  sold  and  e({ttfl%  divided  between 
^^  W»4idkU!'t  andrliiit  lueidna  Mi  gli^en  to  L.  The 
Mnd»o(«Di4.1|adfbeoQ^iBcladad  with  the  oihen  in  one 


or^nallease  id  IfSO,  and  judgment  dtbtslwlben 
legister^  against  all  four.  Hdid  {nywk*  \h  ^ 
eree  of  ^e  Master  ef «the  Rolls  and  Ohncsiy  Apfcd 
in  Ireland),  that  the  lands  df  P.  did  notpusl^ils 
specific  lega<7  to  W.  and  L.,  bnt  passed  ia  tbepi 
ortheTssidne  to  L.  WeM  r.  Lamda^,  19  Ir.  Js. 
N.  S.  301.  fl.  of  L. 

Testator  by  hb  wID,  dated  1st  Febratrj,  1847, 
gare  avid  demised  and  bequeathed  to  hi^grand-dugl- 
tor,  A.  E.,  «'the  sum  of  £1,000,  orJ^Oper  vim, 
whiehewr  my  exeoatore  ^iak  fit  or  most  i^fwu- 
getooe  (br  my  aaid  grand  dsaghto:;  «id  saa  4 
]Sl4000,  or  £50  a  year,  as  HM  ease  mqr  ^  ^^ 
pud  by  my  daughter  M.  B.,  and  to  !bs  clurgdUi 
and  payableodt  df  that  pottion  of  my  nropo^  be- 

qaeithed  to  the  said  M.  k,  herheiri,&e. 

and  In  the  event  of  my  sidd  grand-dingirter  A.  S. 
d^ng  nnmarvled,  or  without  leaTing  kwfsiianek 
anrrmng,  or  before  ehe  attmoa  tin  ags  of  ^1  jas^ 
theaaid  sum  ef  £1,000,  or  £S0  per  asNm^wto- 
(jneathed  to  her  as  aforesaid,  to  mnk  ttd  sot  to  h 
paid,  but  to  be  and  remain  the  property  of  mjwd 
daughter  M.  B^  her  heira,'»  Ac.  Said  %  B.  dectd 
as  sole  exeotttrix  to  pay  said  annni^,  ssd  not  tU 
£  1 ,000.  tteU,  that  said  eleotion  was  propsrif  oA 
by  eald  e&ecutrix.  8klU>rr.  Jordan,  iOlr.^tf 
N.15.88'6.0h. 

HM  dso,  that  the  said  woids  ^or**  tnd  "^. 
which  testator  hid  so  used,  mast  be  resd  *'^''<b» 
that  therefore  in  order  that  the  exemtoiy  dfirei 
over  to  iL  B.  might  take  elleel,  aU  the  tint 
events  milst  have  first  happened,  aaniely--A-  &  aiirt 
have  died  unmarried  ^nd  without  issue  ber  larriro^ 
oAd  before  she  attained  the  age  of  tsttsky^ose,  tsl 
that  CM  of  the  eveats  having  happened,  the  execotor? 
devise  over  was  gone.    lb. 

A  demise  in  these  terms,  « I  leave  to  U  M.  ij 
estate  of  T..  fteeheld  property,  «nd  the  lesidm  of  m 
I  possess;  and  io  ease  he  had  no  heir  at  ike (k»tf^ 
of  said  WL  M.,  my  estate  and  freehold  to  be  gi«o» 
the  first  heir-at-law,*'  is  a  devise  of  the  satire  iit»» 
witii  an  executory  devise  over.  Ji'E^^ 
Iftsra^  10  Ir.  Jnr.  N.  6. 116,  G.  P.;  a  c. 
L.  R.  5C(8.  ,       , ., 

TesUtor  being  possessed  of  consideial*  w«»  ^ 
money,  via.  JB800  and  £500,  secured  by  m«tgi^  * 
oh.»;o.  ^  Urtil.  aicA  4?i.iQ. invested  in  <jov<raoei» 


chai^ges  on  land;  aUo  £449  invested  in 
consols;  and  £265  In  Government  new  tUf*  j^j 
cent,  stock,  thus  disposed  of  same  by  ^»  /T' 
wiU  and  bequeath  whatover  «^«^  ^  ***?.  "l* 
sessed  of  to  my  brother  J.;"  and  after  «»f^j  ^^ 
ral  other  dispositions,  thus  condnded— **l*J^ 
bequeath  all  the  rest  and  residue  of  my  V^^L  { 

lepbew,  B« 

appoint  my  residuary  legatee.'*  ^  ^^j^**r^nt 


sessed  or  to  my  orotner  J.;"  ana  ww  '^rr%  ^\ 
ral  other  dispositions,  thus  condnded— *  A  w 
bequeath  all  the  rest  and  residue  of  my  V^^l'  { 
heretofore  dUposetl  of,  to  my  ^P^^^'J^  \ruthi 
-  ' '.^- legatee.'*     jBW^tbstirftw  . 

gage,  as  also  ai 
reiitcharge,  interest,  and  divldewls  on 


sums  secured  by  mortgage,  as  also  arrsaw  ^^^  ^ 


upon  etook,  passed  under  the  expression    "T^per 

J.,  the  sums  invested  in  consols  *"^."*^^»{o^ 
cent  Sleek  did  not  pass  thereunder,  but  w  j^ 
residuary  legatee,  H.    Hewitt  v.  BreAn,  i"  ' 

Thedeolsiott  of  the  Lord  OiianceBor  ^"^"^  jo 
Bt€dSm{mktt  p.  85)  afllrned.    BrtOm  v.  ^^ 
Ir.  Jnr.  K.  S.  265,  Oh.  App. 
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Teafetlrix  bj  her  win»  bearing  dale  26th  Decembtt, 
1859»  desired  "that  my  dear  brother.  M.  W..  get 
Hm  sun  of  £1000  of  mj  money  which  is  lodged  in 
tike  Bank  of  Ireland.  I  alee  wish  my  dear  sister,  C 
W^  Witt  get  the  aom  of  £500  of  the  money  I  haTO 
lodged  in  the  Bank  of  Irehmd.  Now«  my  dear  sister 
S.  I  wish  yoa  to  gat  the  remainder  for  yonnelf  and 
danghtert  after  my  death— I  mean  the  money  that  re* 
]iiain»  in  the  bank  of  Irehind.''  Testatrix  never  had 
may  cash  aoconnft  whaterer  with  the  Bank  of  Ireland, 
aor  money  lodged  on  deposit  reoeipts  therem.  She 
was^  howerer,  poesessed  of  a  snm  of  ^6,179  3s.  dd., 
CSoremment  new  three  per  cent  stock,  standing  in. 
bar  naaie  in  the  books  of  the  goTemor  and  company^ 
of  saki  hank.  Seld^  that  said  stock  passed  under  the 
bftqnoFit  of  '*  money;"  and  also  that  the  said  lagadoflj 
of  £1000  and  £5^  were  to  be  paid  in  money  and 
not  io  stock,  and  that  same  were  not  liable  to  the 
debts  and  funeral  expenses  of  the  testatrix.  APCaui' 
fond  y.  WaUn,  10  Ir.  Jnr.  N.  S.  365,Ch. 

Teautor  by  wiU,  bearing  date  4th  Jnly,  1828,  hay- 
iag  devised  certain  freehold  estates  in  landa  to  his 
sons,  M.  and  T^  share  and  share  aKke,  thus  pro- 
ceeded— ^  1  leave  and  beqaeath  to  my  two  daoghtees,, 
Joiia  and  Mary,  £1000  eeoh. ,  .  .  And  I  charge  and 
Incumber  all  my  said  lands  with  the  payment  of  my. 
said  daughters'  fortuDes.**  Thb  wiU  being  made  be-; 
fore  the  Wills  Amendment  Act,  was  daly  attested  by 
three  credible  witnesses.  By  codicil,  unattested,  the 
testator  haTiog  recited  that  by  bis  will  he  had  charged 
said  two  legacies  opon  all  his  property,  real  and  per- 
BonsI,  with  payment  of  said  sums,  thus  proceeded: 
"^  I  do  hereby,  by  way  of  codicil  to  my  last  will,  order 
and  direct  that  said  snms  of  £1000  shall,  in  the  first 
xnstaooe,  be  paid  ont  of  whatever  money  I  now  hare 
or  may  have  in  bank  at  the  time  of  my  decease,  as 
also  oat  of  whaterer  snms  of  money  as  may  be  due 
to  me  by  bond  or  otherwise,  as  far  as  same  will  go 
towards  making  up  said  two  sums  of  £1000,  with  in- 
terest thereon  from  the  day  of  my  decease  until  fully 
paid ;  and  in  case  said  sums  so  remaining  in  bank  and 
ao  due  to  me,  when  called  in,  shall  sippear  inadequate 
to  the  payment  of  said  two  sums  of  £1000,  with  in- 
terest 9A  aforesaid,  I  order  and  direct  that  the  defi- 
ciency may  be  made  up  from  the  produce  of  the  sale 
of  my  sto^  of  cattle,  aa  by  my  scud  will  ia  directed^ 
Sddf  that  the  freehold  estates  which  were  charged 
with  aald  legacies  by  the  will  were  not  exonerated  by 
the  codlciL  In  re  O'DontiCa  estate^  10  Ir.  Jur.  N.  S. 
83,  Cb.  Ap. 

Tesutor  by  bis  will  dated  26th  June,  1841,  charged 
certain  lands  of  which  he  was  seised  with  a  sum  of 
£1000  each  for  each  of  his  fire  danghters,  and  he  de- 
aired  and  directed  his  '*  trustees  shall  pay  to,  or  per- 
mit and  aufler  each  of  my  fire  danghters  to  receire 
■od  take  for  the  term  of  her  natural  Ufb  the  interest 
at  the  rate  of  5  per  cent,  per  annum,  from  the  day  of 

my  decease. and  in  case  my  said  daughters,  or 

aoy  of  them,  shall  hereafter  marry,  then  upon  trust. •• 

to  pay  the  children,  if  any,  of  my  said  daughters 

who  shall  marry and  when  each  of  my  daughter 

aball  die  onroarricd .upon  trust  to  pay  and  apply 

the  principal  sum  of  £1000  hereby  prorided  for  her 
so  dyiag,  to  or  amongst  all  or  any  of  my  other  chi^' 
dren in  such  shares  and  proportions  aa  each  of 


mysaiddaoghtBrasfaall  hf.dmSifn^mdi  M^^M^rtf^ 
ddfault  of  anck  appointinent^.then/npeiilati^-tt^^flbK 
and  fpply  the  principaL  sum.  ef  ^  lOdffi  ofthef  ^i  '^^ 
to  and  amongst  sncl)  of  myjothar  drildiha'av  ahdlxiia 
then  anrvirittg,  and.th^  issuciiif  onyjief'SaclKof^hAi 
as  shall  then  hadea^t-ia  ^^nal  fMti^^andiipfloipoi*. 
tioaa.*'  Testatpc;  jby  k  codici): mate  ta'irfd  wiHjdiaa-* 
ing  recited  that  ui>on  the  oi^Bhaioa*  ofitheiomaa^ef 
one  of  his  daughters,  S.^  Bi4)s^Quefat  toxtfaalnAftOid^bf 
said  wilU  he  had  paid  and  sec^yndi'th  heK  alsdboif 
£  1250  aa  a  .marriage  portkm;  and.  .alsec  tjbag/^iia^ 
given  to  his  three  dang&tersii  EL  abd  AI  aond  M^'e(blo 
of  the  aaid  ^r^  daagbtersl  ^.^hariai^i^edKii^atad^ 
of  £1000  each  as  in  will  meni&nedVdnisw^gtitMko 
my  said  1rill,w far.as .die .^pni.49visei6oubaipSt  to^ 
the  said  8.  ia  an  object  thfre^.^.LjLnd.fedaiBBsliy 
finther  ^voke  my  a^dd  yr iH  sd  fur  as  tl^isifid  isdikiiil)^ 
£1P00  te  each,  o6n^  said  daught0ra»fi.iiSD^  iayraqd 
M.  is  given  &bsototely4ai'Xiienebyfdhc!ardsrja6d<iBy 
will  is,  tbaf'in  the  evtot'af;,4i73aiclid8^Utq»/:fi.» 
and  aI,  and  li.,  lor  ai^*  of  .theih,  atemai&hlgJrii^gibiar 
unmarned,.  they  of  she  jiaatoiaifi^  AigleJOff  uftfamnfiid 
shall  only  ha^e  and  be  ekiiObd  taii^9rBBftifi>istbeiri^r 
her  natural  lires  :or  )natnfpl  lifh,  lindiHi  Uh^ivlihB&e 
saideum  of  XLOQO  oai^iWUeh^a^nasihnddHqi^t  of 
£1000  td  eheh  oftheni;  the sitidiiHIinaiiBd  A:.^auQ,SL, 
I  do  hereby  confirm  snbjedt  ioctSbik  codoKttasaiviBm- 
strictions  as  aforesaidV*^  By'aiscitocfnadt  boilctrfliia 
£100Q  was  fiicreased'taill2S0w  iMfestatehdledllu 
April,  1 847.  Said  M.  died  id  Oecembe^,  l84T;«i0pq9- 
v'lOQs  thereto  she  appolatkl  her*  said jfb^timei'lbDer 
amongst  her  siid  two  snfriifingBisteciiy'^veildcH.^ 
share  and  share  alike.  Af^erwanis  fL  dM.'ianl  she 
appointed  the  fbrtune'  left  by  lier  ihthei<  t^^'ii^  ■[  ^i^ 
affirming  an  order  of  the'Mis^df  l^oitdUs,'  tbar^ 
was  entitled  to  interest  at  5  per  ceat.  fdf  ttftf  oiiier 
sum  of  £1250;  and  also  that  tho  powers  ofappollit- 
ment  giren  iii  the  fyiilto  A.,  lit.,..ahd,H.^^r0  4«-> 
voked  by  the  first  codicil;'- but  that: the 'bequhsta^nODr 
in  said  will  in  default  of  appolntiAent  wire'  not!  re- 
voked, and  Consequently  tbatf  Ms  otber'chMmc^tudio 
surrired  M.  and  H^  were  enlltled  uo^^r  tlieW%A)f 
the  will  to  a  distributive  :sHarci' of  eaiA  .Ifw^atiifitof 
£1250  each,  the  said  fortune  6f  M.!andmM  KelleU 
V.  KdUU,  10  Ir.  Jur.  N.'S.  405,  Xlh:  App^i'  ::  1  .A 

Testator  by  his  wHl  recited  that"  hedid  daml^rSc. 
the  house  of  Waterstown  and  30  aci^:Uf.)>Knd^fh9ld 
for  the  lives  of  his  said  fiv'e  daughters;  t»  odalEl'fB.^ 
but  subject  to  the  yearly  reiit'of '£^'JOs;it^riMih. 
And  he  did  thereby  declare-  that  the  said  l^kse^wka 
so  made  to  T.  B.  in  trust,  to  and^for'the^Hvei^dST^his 
said  fire  daughters  lind  the  nirriror^  of 'Ihem/  abd^^n. 
order  after  his  deceane  to  proride  them  >i1fM  Afitosi- 
deuce;  and  by  a  third  codicil  thereto  he,  iirhte*  pik- 
ing of  his  said  danghters,  detiarmlned  and  a<fllbd  ^ilsmt 
they  shall  have  the  house  of  WaterstoWn^^and /30^ 
acres  of  land at  their  disposal '  *         '/  ^  .  \  iid 

HeUf— -affirming  tiie  order  of  'the  HaSiter  of  ^o 
Rolls — that  A.  having  sbri^ired  hhr  iS^enr/'WaFenti- 
tled,  under  the  third  oodidirin  the  will/to  OthettBieSst 
of  the  testAtor  In  the  hotuie'  of. WanersffaKw'  ahd^^tO 
acres  of  ladd,  bat  f^^lnim^tkenteHlnrd^£ttRiOb^^r 
acre.    lb'*  '♦•••.<.    -' ..-cf  f.  r^o'o^ii 

O.  M.  hariag  by  hU  iiHU  dakbd 'tfkJMmmKrp. 
180<^ made  aerehd  liJqdeite^  '^liok^fMiHigim^l 
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leaTo  and  appoint  mj  ever  dear  and  belored  wife  re- 

jiaary  legatee  to  this  mj  last  will  and  testament*  to 

have  and  to  keep  for  her  am  mi  «iy  ftxTthet  anm  or 

gams  of  money  I  may  die  imsM  6t  ^oJnesMi  iof  i  «  . 

•  .  convinced  she  will  never  desert  my  dear  and  be- 

biadjim(ic»i  ^r-  •  4uul  at  her  death  divide  whatever 

$he  may  have  among  the  most  deserving  of  her  ehtl' 

SJI^n,,.,  .  .  .  andnny  w'dl  is,  if  ever  aha  should  marry 

X^  fhould  forfeit!  a^l  title,  power,  or  control  over  my 

P Ail4rf n  AQ<1  proj^rtgri  aad  to  have  bnt  £60  a  year 

(>4^ing  her  natac4  life;  and  that  all  power  and  antho- 

Ctifky  yested  in  her,  should  devolve  on"  other  parties 

Ptberelp  named^,.  After  testator's  death  his  said  wife 

^Wng.possesae^^of  a  soxa  of  ^800  (she  never  having 

Pmarj-jjjd  subsequwtly),  made  hor  will,  dated  12th  of 


?^il^ijj>  1829,  wMnxn  she  dedared  that  she, ''  in  pnr- 
iaaif^jPf  ^l^oyfj^.fVuA  antbority  veeted  in  her  by  her 

?Kv  ...  .  .        r  .       • 


said  husband's  will,  beqaeathed  said  sum  oF  £800 1^ 
her  daughter,  J.  K.,  for  life,  and  at  her  death  .... 
that  the  sum  of  £400  should  be  given  to  her  grand- 
son,  and  the  other  £400  to  be  equally  dirided 
between  her  fonr  granddaughters,**  naming  them. 
Held,  that  the  said  expressions  in  0.  M.'s  wili 
amounted  merely  to  a  recommendation,  ana  did  not 
legally  bind  his  widow  to  divide  whatever  she  migbt 
have  among  her  children  at  her  death,  and  that  tbe^^ 

fore  the  bequest  to   her  grandchildren  was  good. 

Touhyv.  Burke,  10  Ir.  Jur.  N.  S.  292,  M.  0. 

Held  also,  that  the  sum  of  £800  was  the  proper 
sum  to  bear  the  costs  of  establishing  claimaaf  s  respec- 
tive claims ;  and  further,  that  the  personal  representa- 
tive of  J.  K.  who  unsuccessfully  contended  that  J.  K. 
was  absolutely  entitled  to  said  sum  of  £800,  was  enti- 
tled to  his  costs  out  of  said  fiind.    Ih. 


ja..„ 


ADDENDA. 

^  J'^^foUbwhig  cases  and  references  were  aoddentaUy  atmOed/rom  the  body  of  ike  Digest. 

LIBEL. 
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U   ..,     '  r  .    .CONTRACT. 

^^'4eftmdaa«  wlio' was  the  superintendent  of  a 

Cemetery,  and  required  certoiR  books  and  printed  forms 
)brcarryi!%oD  the  business  of  the  cemetery,  applied 
to  A.  to  proQiire  them  for  him.  A.  applied  to  the 
plamtifT  to  execute  the  order.  The  plaiutiff,  who  was 
«  stationer  and  printer,  and  who  had  been  in  the  habit 
of  {rbpplyihg  t<r  A.  boolts  and  form's  of  the  kind  re- 
'iqiii^A,  received  from  A.  an  order  for  •*  one  of  each 
of  tfte^  hlrge  b6oks,  and  as  few  as  possible  of  the 
smell  forms/'  The  plaintiff  sent  a  greater  number  of 
the  large  books  than  were  ordered,  and  a  number  of 
the  small  fbntts,  which  the  jury  found  to  be  in  excess 
'of  the  order,  and  also  a  quantity  of  stationery.  The 
defendant  refused  to  receive  any  part  of  the  goods 
sent^  on  the  ground  that  they  were  not  according  to 
order.  At  the  tiial  the  judge  refused  to  nonsuit  the 
plaintiff,  or  direct  a  verdict  for  the  defendant,  but  left 
to  the  jury  the  question  whether  A.  was  the  agent  of 
the  defendant  for  the  purpose  of  accepting  the  goods; 
and  if  so,  whether  therd  was  an  acceptance  of  the 
goods  by  him.      The  jury  fonnd  that  A.  was  the  de- 

*  fendant^s  agent,  and  they  brought  in  a  vei-dict  for  the 

^plaiutrtlf  for  (he  price  of  the  goods  which  they  found 
that  A.  had  authority  to  order,  and  did  actually 
order.     On  motion  for  a  new  trial  on  the  ground  of 

^  misdirection.  Held,  that  assuming  there  was  an  ac- 
ceptance by  A.  to  satisfy  the  Statute  of  Frauds,  that 
did  not  preclude  the  defendant  from  rejecting  the 

'  goods  on  the  ground  that  they  were  not  according  to 
order.     Shannon  v.  Barlow,  15   Ir.  C.  L.  R.  479, 

■  0.  P.;  s.  c.  9  Ir.  Jur.  N.  8.  229. 

Held  {dissentiente  Christian,  J.)  that  as  the  plain- 
tiff had  sent  goods  in  excess  of  the  order,  the  defen- 
dant was  not  bound  to  select  and  accept  such  part  of 
the  goods  as  corresponded  with  the  order.  That  con- 
acqnently  the  defendant  was  justified  in  his  refusal  to 
receive  any  part  of  the  goods,  aad  that  therefore 
ihm  shoald  be  ai  new  trlatr  .  lb. 
:  Levy  v.  Oreen  (8  EIL  &  BL  575 ;  &  a,  on  appeal, 
1S11.&£U.J»69)  followed,    lb.  i 


A.,  an  importer  of  French  brandy,  complained  of 
the  following  libel,  contained  in  a  letter  written  bj  B. 
to  the  attorney  of  A : — •*  Now,  as  to  Mr.  S.,  I  warn 
him  that  I  am  willing  to  leave  the  matter  to  arbitra- 
tion. As  to  his  conduct,  1  did  not  say  half  enoagh; 
it  more  resembles  that  of  a  freebooter  than  of  an  ho- 
norable British  merchant."  In  one  count,  which  con- 
tained a  preliminary  inducement,  the  innaendo  was, 
that  the  conduct  of  the  plaintiff  towards  defendant  in 
relation  to  defendants  advertisement,  and  in  the  nego- 
ciations  stated  in  the  indncement,  was  "dishonest 
and  dishonorable,  and  unworthy  of  an  honorable  Bn- 
tish  merchant."  In  another  count  the  inuendo  was, 
that  plaintiff  had  been  guilty  of  discreditable  and  dis- 
honorable conduct  in  his  said  trade.  The  defendant 
pleaded  that  he  had  published  a  notice  complaining  of 
the  quality  of  some  brandy  which  had  got  a  prize 
medal;  that  plaintiff  employed  an  attorney  to  write 
to  him  complaining  of  the  publication,  to  which  he 
replied  that  it  was  not  plaintiff's  brandy  to  which  he 
referred;  that  thereon  the  plaintiff,  through  his  atto^ 
uey,  insisted,  as  the  terms  for  forbearing  legal  pro- 
ceedings against  defendant,  that  he  should  procare 
the  publication  of  an  advertisement  in  commendation 
of  plaintiff's  brandies,  as  furnished  by  plaintiff,  fifty 
times,  at  his  own  expense,  and  should  pay  plaintiff 
£20,  otherwise  that  legal  proceedings  should  ^j"^^^' 
with  commenced.  That  believing  said  demand  of  ii^U 
to  be  extortionate  and  unjust,  and  the  other  terms  to 
be  unfair,  and  that  he  had  an  interest  in  inducing  m 
plaintiff  and  his  attorney  to  abanden  their  said  demands, 
he  bona  fide  and  with  a  view  to  his  interests,  and  be- 
lieving the  same  to  be  warranted  by  the  circumstances, 
wrote  the  said  letter  to  the  plaintiff's  attorney  in  reply 
to  the  letter  threatening  proceeding?.  Held,  on  de- 
murrer, to  be  a  good  plea  of  privileged  commuma- 
tion.  Sayers  t.  Begg,  15  Ir.  C.  L.  R.  459,  0.  r.» 
8.  G.  9  Ir.  Jur.  N.  S.  337. 
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OOMTAQnifA 


^^  Inbltc  ^mral  ^Mvits 


PASSED  IN  THE  SESSION  1865,  AND  28  &  29  VICTORIA. 


J\LB,— 2%6  SUUutss  relating  to  Ireland  only  are  prinied  in  ^. 


CAP.  L 
Ai  Act  to  aaeiid  oertun  olerieal  Enron  in  the  GitU 
BiD  Govts  Froeedare  Amendment  Act  (Ireland)^ 
1861  [8rc{  March,  1865.] 

27  4r  28  VioL  e.  99. 
Sac.  1.  Certain  aUeratione  herein  named  to  be  iniro' 
dwwfm  27  ^28  VioLe.  99. 

'Whbiao  it  is  expedient  that  certain  clerical  errore 
in  tke  CM  Bill  Goorts  Procedure  Amendment  Act 
(ireimd)  1864,  shall  be  rectified:'  Be  it  therefore 
enctod  bjr  the  Qneen's  most  excellent  Majesty,  bj 
ud  with  tbe  adyice  and  consent  of  the  lords  spiritual 
iod  temporal,  and  commons,  in  this  present  Parlia- 
oat  inembM,  and  bj  the  authority  of  the  same,  as 
foflowi:— 

1.  The  following  alterations  shall  be  introduced  in 
the  Slid  Act,  and  read  as  if  originally  part  thereof: 

In  the  eighth  section  the  word  ^  seventeenth  ** 
ihaU  be  sahstttoted  for  the  word  «« sixteenth :" 

In  psngraph  9«  part  2  of  schedule  B.  the  figures 
**  12  »  shall  be  substituted  for  the  figures  **  1 1 

In  paragraph  1,  par^  3  of  schedule  B.,  the  figures 
**iS^  and  «' 53  **  shall  be  respectively  snbsti- 
tstad  for  the  figures  *•  44  "  and  '' 52: '' 

lo  paragraph  2,  part  3  of  schedule  B.,  the  figures 
"*  50*"  ihall  be  substituted  for  the  figures^*  49:" 

la  paragraph  I,  part  4  of  schedule  B^  the  figures 
**12''shaU  be  sabsUtnted  for  the  figures  ''  11:» 

la  paragraph  2,  part  4  of  schedule  a,  the  figures 
*•  44  »  shall  be  substituted  for  the  figuea  '*  43 ; '' 
sad  m  paragraph  3,  part  4  of  scheidale  B^  the 
^garaa  ••  45  ^  and  >  53  "  shaU  be  respectively 
Nhstitutod  for  the  fignrea  *«44 ''  and  '•  »2.»* 


CAP.  n. 

An  Act  to  extend  the  Powers  now  vested  in  Justices 
of  the  Peace  to  grant  Licences  to  deal  in  Game  to 
the  Divisional  Magistrates  withm  the  Police  Dis- 
trict of  Dublin  Metropolis. 

[27A  March,  1865.1 
2d  ^  24  Fict  c  90.     1^2  W.  4,  c.  32.    2^3 

Viet.  e.  35. 
Sec,  I.  Powereto  juaticee  to  graniUceneee  to  deal  in 
game  extended  to  magiairatee  of  poUoe  of 
Dublin. 
2.  This  €md  recited  Ac{8  to  be  as  one. 

«  Whebbas  by  an  Act  passed  in  the  twenty-third  and 
twenty-fourth  years  of  her  present  Bliyesty,  chapter 
Dtcety,  it  is  amongst  other  things  enacted  that  all  the 
provisions  of  two  several  Acts  passed  respectively  in 
the  first  and  second  years  of  King  William  the  Fourth, 
chapter  thirty-two,  and  in  the  second  and  third  years 
of  her  present  Miyesty,  chapter  thirty  five»  relating 
to  the  granting  of  licences  by  Justices  of  the  peace  to 
deal  in  game,  and  to  the  holding  of  special  sessions 
by  said  justices  in  their  respective  divisions  or  dis- 
tricts  for  the  purpose  of  granting  such  licences,  shall, 
so  far  as  is  consistent  with  the  express  provisions  of 
the  said  first-recited  Act,  extend  to  and  be  m  full 
force  and  efiect  in  and  throughout  the  whole  of  tha 
United  Kingdom:  And  whereas  it  is  expedient  that 
within  the  police  district  of  Dublin  metropolis,  any 
two  or  moro  divisional  magistrates  of  police  shonhl 
have  the  same  powers  of  granting  licences  to  deal  hi 
game  as  can  be  exercised  by  justices  at  special  a  s- 
sions  under  the  said  Acts:*  Be  it  enacted  by  the 
Queen's  moat  exoelleni  Majesty,  by  and  with  the  ad« 
vice  and  consent  of  the  lords  spirttnal  and  temporal. 
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and  eommoiu,  in  tins  preeent  Parlianient  assembled, 
and  by  the  authority  of  the  same  as  follows: 

K  From  and  after  the  passing  of  this  Act  all  the 
powers  vested  in  jnstioes  of  the  peace  onder  the  said 
redted  Acts  relatiug  to  the  granting  of  licences  to 
deal  in  game,  may,  within  the  police  district  of  Dtth- 
Un  metropolis,  be  exercised  by  any  two  or  more  divi- 
sional magistrates  of  police,  and  it  shall  be  lawful  for 
the  said  divisional  magistrates  of  police,  or  auy  two 
or  more  of  them,  to  grant  said  Ikenoes  to  deal  in 
game. 

2.  This  Act  and  the  said  redted  Acts  shaU  be 
construed  together  as  one  Act. 


CAP.  III. 

An  Act  for  the  Protection  of  Inventions  and  Designs 
exhibited  at  certain  Indnstrial  Exhibitions  hi  the 
United  Kingdom.  [27tA  March,  1865.] 

Sec  1.  Short  Me. 

2.  Power  to  Board  of  Trade  to  certify  that  cer- 

tain industrial  exhihituma  are  entitled  to  the 
benefit  oj  this  Act 

3.  Exhibition  of  new  inventione  not  to  pn^wUce 

patent  rights, 

4.  ^ohUntion  of  designs  not  to  pr^udke  rights 

to  registration. 

*  Whereas  exhibitions  of  objects  of  art  and  industry 
manufactured  or  contributed  wholly  or  in  part  by 
members  of  the  industrious  classes  of  her  Majesty's 
subjects  have  lately  been  held,  and  may  be  from  time  to 
time  hereafter  held,  in  divers  parts  of  the  United  King- 
dom; and  it  is  expedient  to  encourage  such  exhibitions 
by  granting  to  persons  desirous  of  exhibiting  at  the  same 
new  inventions  or  new  designs  such  protection  as  is 
hereinafter  mentioned: '  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  This  Act  may  be^cited  as  the  *' Indnstrial  Ex 
bibitioQS  Act,  1865." 

2.  It  shall  be  lawful  for  the  Lords  of  the  Commit- 
tee of  her  Majesty^s  Privy  Council  for  Trade  and 
Foreign  Plantations,  upon  the  application  of  any  per- 
sons desirous  of  holding  any  such  exhibition  as  afore- 
said in  any  part  of  the  United  Kingdom,  to  certify,  if 
fhey  shall  think  fit,  that  the  exhibition  so  proposed 
to  be  held  is  in  their  judgment  calcalated  to  promote 
British  art  and  industry,  and  to  prove  beneficial  to 
the  industrions  classes  cf  her  Majesty's  subjects, 
either  gi^nerally  or  in  or  near  the  place  where  sncb 
exhibition  is  proposed  to  be  held;  and  eveiy  such 
certificate  shall  mention  the  place  at  which  and  the 
time  during  which  such  exhibition  is  proposed  to  be 
held;  and  the  time  mentioned  in  any  such  certificate 
may  afterwards,  if  the  lords  of  the  said  committee 
shall  so  think  fit,  be  enlarged  and  extended  by  a  fur- 
ther certificate,  but  so  that  the  whole  time  allowed 
and  certified  for  the  holding  of  the  same  exhibition 
shall  in  no  case  exceed  the  total  period  of  six  months; 
and  every  such  exhibition  so  certified,  if  and  so  long 
as  the  same  shall  be  held  at  the  place  and  within  the 
time  mentioned  in  any  such  certificate,  shall  be  deemed 


to  be  an  indnstrial  exhibitioo  entitled  to  the  beoefit^ 
this  Act.  ! 

S.  The  exhibition  of  any  new  mveo^  at  nji 
dustrial  exhibition  entitled  to  the  benefit  of  tbb.^ 
shall  not,  nor  shall  the  publication  doriog  the  perk 
of  the  holding  of  such  exhibitioB  of  anj  descnptii 
of  such  invention,  nor  shall  the  user  (^soch  mm 
for  the  purposes  of  such  exhibition,  and  withm  ti 
place  where  the  same  may  be  held,  or  ekewfaere,  li 
any  person  using  the  same  during  the  period  of  J 
exhibition,  wtthont  the  privity  and  conseot  of  ibeuj 
and  firet  inventor  thereof,  prejndioe  tberightofa 
person  to  register  provisionally  sach  m?eDtioD,  ork 
validate  any  letters  patent  which  may  be  granted^ 
such  invention.  I 

4.  The  exhibition  at  any  industrial  exhibitioB  oi 
tied  to  the  benefit  of  this  Act  of  anj  sev  dea 
cabbie  of  being  registered  provision&Uj  ooder  i 
«•  Designs  Act,  1850,*!  or  of  any  article  to  flii| 
sncb  deagn  is  applied,  shall  not,  nor  shill  the  pniii 
cation  during  the  period  of  the  holding  of  socfa  exh 
bition  of  any  description  of  such  desigD,  prejodioet^ 
right  of  any  person  to  register,  providonillj  or  otk^ 
wise,  such  design,  or  invalidate  any  provisioDiI  i 
other  registration  which  may  be  granted  for  m 
design*  I 

CAP.  IV. 

An  Act  to  apply  the  snm  of  one  hundred  ind  m^ 
five  thousand  six  hundred  and  fiftj  pooodi oiti 
the  Consolidated  Fvnd  to  tha  service  ef  tbe  d 
ending  the  3l8t  day  of  Marek,  One  Thosii 
Eiiriit  Hundred  and  Sixty-five. 

[WtiHf«t*,18«] 

CAP.  V. 

An  Act  for  the  Incorporation  of  the  TenHon«« 
British  Kaffraria  with  the  colony  of  the  Oi^\ 
Good  Hope.  [27th  ifanjiises.. 

CAP.  VI. 

An  Act  lor  the  Protection  of  Inventions  snd  W 

exhibited  at  the  IhMm  International  ExhibttioB" 

the  year  one  thonsand  eight  hundred  snd  eli^''^ 

[27tii  MarA  1865. 

1.  Short  tide.  .  r^ 

2.  EtOohilionsofnfSwimm^lksai^Utfi^ 

rights  to  register  the  same,         ^^ 

3.  Exhibitions  of  new  designs  nU  tsfr^ 

rights  to  register  the  earns. 

••Whxbeas  it  is  expedient  that  such  P'^^*fJ 
hereinafter  mentioned  should  be  afforded  to  J^ 
desirous  of  exhibiting  new  inventions  or  new  <WP 
at  the  international  exhibition  to  be  held  it  ^ 
in  the  present  year :'»  Be  it  enacted  by  the  y*^ 
most  excellent  Majesty,  by  and  with  the  tdviwjj 
consent  of  the  lords  spiritual  ^^^.^^^^J\jj  h 
mons,  in  this  present  Parliament  assembled,  •» 
the  authority  of  the  same,  as  follows:  ^^ 

1.  This  Act  may  be  cited  for  all  purposes  ts 
Protection  of  Inventions  and  Designi  A^^ 
Act,1865.«  .     .^n^ 

2.  The  exhibition  of  any  new  invention  «  «« 
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b  iDtenitioDftl  Exhibition  shall,  not,  nor  shall  the 
poblicatioii  daring  the  period  of  the  holding  of  sach 
exbibilioD  of  anj  dojicripcton  of  sach  invention,  nor 
pirpoiesof  the  said  exhibition,  prejadic^  the  right  of 
ny  penoQ  to  register  provisionally  snch  invention, 
or  iifdidste  anj  letters  patent  that  may  be  granted 
Ibr  ndi  inventioD. 

3.  The  exhibition  at  the  Dublin  International  Ex- 
kl)itioD  of  iDj  new  design  capable  of  being  registered 
pomooaDy  ooder  the  Designs  Act,  1 860,  or  of  any 
irtiele  to  which  snch  design  b  applied,  shall  not,  nor 
abD  the  pobtication  during  the  period  of  the  holding 
of  sDcb  KxbitHtion  of  any  description  of  snch  design, 
prejodioethe  right  of  any  person  to  register,  provision- 
illj  or  othenrise,  such  design,  or  invalidate  any 
prorisunal  or  other  registration  that  may  be  granted 
for  sock  design. 

CAP.  VIL 

As  Act  to  confirm  a  Provisional  Order  under  ^  The 
Geoeral  Police  and  Improvement  {Scotland)  Act, 
166V  relatmg  to  the  Burgh  of  Perth. 


CAP.  VIIL 
An  Act  to  inend   **  The  Election  Petitiona  Act, 
1848.** is  certun  Particulars.     [7th4prtZ,  1865.J 
II  *'12  Vict.,  c9S. 

8«.  1.  Committee  to  adjourn  todojf  after  the  meeting 
of  the  house  when  house  not  sitting^  and 
committee  has  occasion  to  reporL 

2.  In  case  the  house  shall  not  sit^  oommifiee 

further  to  adjourn. 

3.  /ft  certain  cases  the  house  may  direct  a  com- 

mittee to  adjourn  for  a  reasonable  period 

4.  If  committee  dissolved  by  any  error^  ^c,  a 

WW  committee  shall  be  struck^  unless  the 

houseshaU  otherwise  order, 
^'  HouH  may  order  a  dissolved  committee  to  be 

remedy  and  to  re-assemble  and  act, 
^  Aito  sittinge  of  revived  Committee. 

'^'BttEAB it  19 expedient  to  amend  "The  Election 
P^tbiB  Act,  1848,'»  (herein-after  called  the  Princi- 
pe M)  in  certain  particulars  hereafter  mentioned:' 
witeiwcted  by  the  Queen's  most  excellent  Majesty, 
^  ttd  with  the  advice  and  consent  of  the  lords  spiri- 
^  ttd  temporal,  and  commons,  in  this  present  Par- 
fitoaitaaaembled,  and  by  the  authority  of  the  same, 
*  follows; 

j'  If  any  select  committee  appointed  under  the 
J™^  Act  have  occasion  to  apply  to  or  report  to 
«wase,  sod  the  house  be  adjourned  for  more  than 
^Qtjfoar  hours,  such  committee  shall  adjourn  to 
■^7  immediately  following  that  on  which  the 
*^rf»all  be  appointed  to  meet  for  the  despatch  of 
*^  ODless  that  day  shall  happen  to  be  a  Sunday, 
""'^  Day,  or  Oood  Friday,  and  in  that  case  the 
»oauttee  shall  adjourn  to  the  next  following  day. 

2.  Ineaae  the  house  from  any  cause  shall  happen 
■^  to  ait  for  the  despatch  of  business  on  the  day  ap- 
^ted  for  that  purpose,  the  committee  shall  again, 
•WW  from  time  to  time,  adjourn  till  after  the  house 
"«i  m  for  the  despatch  of  business;  but  no  adjourn- 


ment shall  be  made  for  any  longer  period  than  to  the 
day  next  after  the  day  the  house  shall  actually  n't  for 
the  despatch  of  business,  unless  such  day  shall  happen 
to  be  a  Sunday,  Christmas  Day,  or  Good  Friday^ 
and  in  that  case  the  adjournment  shall  be  to  the  next 
following  day. 

3.  In  case  it  shall  become  necessary  to  sdjonm  the 
consideration  of  any  application  or  report  made  by 
any  committee  to  the  house,  the  house  may,  if  it 
shall  so  think  fit,  direct  the  committee  to  adjourn 
their  sitting  again,  and  from  time  to  time,  and  for 
snch  reasonable  time  as  shall  be  sufficient  to  enable 
the  house  to  decide  on  such  application  and  report, 
and  such  committee  shall  adjourn  accordingly. 

4.  If  at  any  time  after  the  appointment  of  a  com- 
mittee under  the  principal  Act  it  shall  ap)>ear  to  the 
house  that,  from  any  error,  iireguUrity  of  proceeding, 
oversight,  or  other  cause,  snch  committee  has  become 
dissolved,  or  unable  to  continue  its  sittings  for  any 
cause  not  provided  for  by  the  principal  Act,  another 
committee  shall  be  appointed  to  decide  on  the  peti- 
tion referred  to  such  committee,  unless  the  house  shall 
otherwise  order,  within  three  sitting  days,  as  herein- 
after provided;  and  for  the  purpose  of  appointing 
such  other  committee  the  general  committee  and  the 
members  of  the  chairman's  panel  shall  meet  as  soon" 
as  conveniently  can  be  after  the  expiration  of  three 
sitting  days  from  the  time  the  occasion  for  such  new 
committee  shall  be  reported  to  or  brought  under  the 
notice  of  the  house  by  any  member,  at  a  day  and  hour 
to  be  appointed  by  the  general  committee ;  and  notice 
of  such  meeting  shall  be  published  with  the  votes,  and 
all  the  proceeding.^  of  such  former  committee  shall  be 
of  no  effect. 

5.  In  all  cases  where  a  committee  shall  have  be- 
come dissolved  by  any  error,  irregularity  of  proceed- 
ing, oversight,  or  other  canse,  not  involving  the  death 
or  permanent  illness  of  any  of  its  members,  the  house 
may,  if  it  shall  so  think  fit,  within  three  sitting  days 
after  such  event  shall  have  been  reported  to  or  brought 
under  the  notice  of  the  house  by  any  member,  order 
sucl;  committee  to  stand  revived,  and  to  meet,  and 
continue  its  sittings;  and  in  such  case  no  new  com- 
mittee shall  be  appointed,  unless  for  any  subsequent 
cause ;  and  the  proceedings  of  snch  new  committee 
shull  have  the  same  force  and  effect  and  be  as  valid 
as  if  no  such  dissolution  thereof  had  taken  place. 

6.  A  committee  ordered  to  stand  revived  shall  meet 
at  the  time  mentioned  in  snch  order,  and  shall  in  its 
subsequent  sittings  and  adjournments  be  regulated  by 
all  the  provisions  of  the  principal  Act  and  of  this  Act. 


CAP,  IX. 

An  Act  to  allow  Affirmations  or  Declarations  to  be 
made  instead  of  Oaths  in  all  Civil  and  Criminal 
proceedings  in  Scotland.  [7th  Apnl  1865.] 


CAP.  X. 

An  Act  to  apply  the  Sum  of  Fifteen  Millions  out  of 
the  Consolidated  Fund  to  the  Service  of  the  year 
One  thousand  eight  hundred  and  sixty  five. 

[7th  Apra  1865.1 
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CAP.  XI. 

An  Act  for  punisbing  Matinj  and  Desertion  nad  for 
the  better  Pajment  of  the  Army  and  tbeir  Quarters. 

[7th  April  1865.] 

CAP.  XII. 
An  Aet  for  the  Regnlation  of  Her  Majeatj'a  Royal 
Marine  Forces  while  on  shore.    [Tthilprt?  1865. J 


CAP.  XIII. 

An  Act  to  confirm  certain  Provisional  Orders  nnder 
**  The  Drainage  and  Improvement  of  Lands  Act 
(Ireland),  1863,^'  and  the  Act  amending  the  same. 

[Ith  April  1865.] 
26  *  27  VicL  c.  88. 

1 .  Provisional  orders  in  scheduU  confirmed. 

2.  Act  not  to  render  legal  works  executed  by  drain* 

age  hoard  that  ufOfdd  otherwise  have  been 
illegal  by  injuriously  affecting  lands^  ire 

3.  Short  title. 

**  Whbrbas  the  commissionen  of  Pablic  Works  in 
Ireland  have,  in  pnrsoance  of  *'  The  Drainage  and  Im- 
provement of  Lands  Act  (/re^onJ),  186B,*'  and  the 
Act  amending  the  same,  dnlj  made  the  provisional 
order  contained  in  the  first,  second,  third,  and  fourth 
parts  of  the  scbedole  to  this  Act  annexed,  and  it  is  by 
the  said  first-mentioned  Act  provided,  that  no  snch  or- 
ders shall  be  of  any  validity  whatsoever  nntil  they  shall 
be  confirmed  by  Parliament,  and  it  is  expedient  that 
the  said  order  shonld  be  so  confirmed:*'  Be  it  there- 
fore  enacted  by  the  Qaeen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
taal  and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  anthority  of  the  same,  as 
follows: 

1.  Each  of  the  provisional  orders  contained  in  the 
schedule  hereunto  annexed  is  hereby  confirmed,  and 
from  and  after  the  passing  of  this  Act  shall  be  deemed 
to  be  a  public  general  Act  of  Parliament  of  the  like 
force  and  effect  as  if  the  provisions  of  the  same  had 
been  enacted  in  the  body  of  this  Act 

2.  It  is  hereby  declared,  that,  as  against  any  person 
owning  or  interested  in  any  land  or  other  property 
sitnate  beyond  the  limits  of  the  jurisdiction' of  the 
board  established  by  this  Act,  nothing  contained  in  the 
said  drainage  and  improvement  of  lands  Act  {Ireland) 
1863,  or  in  the  siud  provisional  order,  or  In  this  Act, 
shall  be  construed  to  render  legal  any  work  executed 
or  to  be  executed  by  snch  board  that  would,  if  the 
said  Acts  had  not  been  passed,  have  been  illegal  by 
reason  of  its  injuriously  affecting  such  land  or  pro- 
perty; and  any  damages  acyudged  to  be  pud  by  the 
said  board  to  any  peraon  as  aforesaid  shall  be  deemed 
to  be  part  of  the  costs  incurred  by  snch  board  in  defend- 
ing legal  proceedings  instituted  against  them,  and 
ahall  be  defrayed  in  manner  in  which  the  said  cost^ 
are  authorized  to  be  definyed  by  **The  drainage  and 
improvementoflands  Act  (/refund),  1863.'* 

3.  This  Act  may  be  cited  for  all  purposes  as  "  The 
drunage  and  improvement  of  lands  supplemental  Act, 
Irdand,  1865." 


SCHEDULE  to  wfaidi  this  Act  refai. 
Part  1. 
Dbainaob  and  Impboykhfht  op  Lahbs  Act  Qxnai 
1863, 26  &  27  Vict,  c  88,  and  27628  Vicic.  7; 
In  the  matter  of  Rathdownxt  DBAmisK  Dans 
Queen's  County. 

Whereas  certain  proprietors  of  snd  penoos  nu 
ested  in  the  knds  adjoining  Eri^ina  river  ud  tribBti 
streams  in  the  Queen's  Connty  on  or  aboot  the  o^ 
eenth  day  of  March  one  thousand  eight  hundred  a 
sixty-four  presented  their  petition  to  the  oomoiisoM 
of  public  works  in  Ireland,  nnder  tiie  prorisioDgGfti 
drainage  and  improvement  of  lands  Act  (fidaitdllSS 
accompanied  by  the  proper  schedules,  mtps,  plans,  a 
tions,  and  estimates,  together  with  other  putieob 
and  information  required  by  the  said  Act,  sboviog, 
reference  to  the  said  maps,  the  bouDdsriei  aod  u 
of  the  proposed  drunage  district,  and  stating  the  a 
gencies  rendering  the  formation  of  snch  dninage  d 
trict  necessary,  and  praying  that  an  in^Mctor  w^ 
be  authorized  by,  the  said  commis8ionen»  ud  Bent 
the  proposed  district,  to  make  the  necesaaij  iDqniii 
with  respect  to  the  propriety  of  oonstitnting  the  pn 
posed  district,  and  otherwise  to  proceed  onder  tiie  a 
Act  for  the  purpose  of  having  said  district  (ifit  M 
seem  so  expedient)  formed  nnder  the  said  Act:  a 
whereas  the  sud  commissioners  referred  the  w»  i 
Samuel  U.  Roberts,  Esqnire,  Civil  SngiDeer,  in  a 
specter  duly  appointed  nnder  the  said  Act:  « 
whereas  all  notices  and  inquires  required  hy  the  ai 
Act  have  been  duly  given  and  made;  and  the  n 
inspector  has  duly  reported  to  os  the  siid  ca 
missionera  in  writing  the  result  of  his  faK^ 
and  we  the  said  oommissionera  have  duly  ooDfldm 
the  same,  and  no  objections  to  the  report  of  the  w 
inspector  have  been  made  to  ns,  and  all  prelinttiaM 
required  by  the  said  Act  to  precede  the  Tom  <^ 
thb  provisional  order  have  been  performed  and  cosj 
plied  with:  and  whereas  we  the  said  odoidbsimw 
of  public  works  in  Ireland,  upon  consideration  oMm 
premises,  are  satisfied  of  the  propriety  of  ^^ 
the  proposed  separate  drainage  district,  and  tw* 
proprietors  of  two  third  parU  in  value  of  the  u«b  ^^ 
the  proposed  district  are  in  favour  thereof,  and  m 
subsequently  to  the  date  of  the  report  of  the  »»  ' 
specter  assented  thereto  in  writing:  now,  ^^ 
in  pursuance  of  the  power  given  to  as  by  ^^^  ^ 
we,  the  commissioners  of  public  works  *^  *]*^^ 

^_^  t^andlbe 

boundaries  and  extent  of  which  are  ^.^'^ fitter 
yellow  lines  on  a  certain  map  marked  with  ^^^ 
A.,  to  whiph  we  have  caused  oar  ^^T^^Ly^  rf 
attached  (and  which  map  is  deposited  in  *»•  "Jj^^^ici 
public  works  in  Ireland),  a  separate  ^"^jg^." 
by  the  name  of  "  The  Rathdowney  ^^'^^"ff  l-buea 
And  we  do  declare  that  the  lands  to  ^^^ 
for  the  proposed  works  in  snch  district  {^^^^^  ^ 
alterations  and  deviations  therefrom  as  ^^j^ia 
commissioners  may  hereafter  sanction)  ^  ^  md 
that  behalf  shown  and  set  forth  in  the  saia  ^^ 
the  schedule  thereto  annexed,  marked  wiUi  ^^  ^^ 
B-,  and  also  sealed  with  our  cooamon  seaij 


by  this  provisional  order  nnder  our  ^^^^^r^^ 
stitnte  the  area  in  the  sud  petition  and  reporti  ana  .^ 
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the  Hud  eommiasionen  of  ptUic  works,  do,  by  this  j  ested  hi  Ihe  lands  adjolnmg  Silver  River,  on  or  sboat 
onr  order,  order  and  direct  that  the  time  for  completion  '  the  eighteenth  day  of  May,  one  thoosand  eight  hnn- 
of  the  neeessary  works  in  the  sud  distriet  shall  be  dred  and  sixty-fonr,  presented  th^  petition  to  the 


lunited  to  the  first  day  of  May  which  will  be  in  the 
year  one  thousand  eight  handred  and  sixty-six* 

And  we  do  further  by  this  onr  provisional  order 
make  the  foUowmg  regulations  with  respect  to  the 
drainage  board: 

That  the  drainage  board  for  the  sud  district  shall 
consist  of  five  members: 

That  the  following  persons  shall  be  the  members  of 
the  first  drafaiage  bMtrd:  viz: 

1.  Matthew  Henry  Franks,  Esquire,  Westfield 

Farm,  Mounkrath; 

2.  Robinson  G.  Perry,  Esquire  Rathdowney: 

3.  Sir  Patrick  CBrien,  Baronet,  M.P.,  14,  Mei^ 

rion  Square,  East,  Dublin; 

4.  The  Reverend  Henry  Herbert,  Rathdowney; 

and 

5.  James  Howard,  Rathdowney: 

That  the  first  meeting  of  the  said  board  shall  be 
summoned  by  notice  under  the  hands  of  any  two 
or  more  of  the  said  board,  published  in  the  Dublin 
Chmette  and  some  newspaper  generally  circulated 
in  the  said  district  at  least  Fourteen  Days  next 
beforsLthe  day  of  meeting: 

That  the  qnalificatk>n  of  any  subsequent  memoer  of 
Ihe  said  board  shall  be  that  he  shall  be  the  pro- 
prietor (as  defined  by  the  said  Act  and  the  Acts 


commissionersof  public  works  in  Ireland  under  the 
provuions  of  the  drainage  and  improvement  of  lands 
Act  (Ireland)  1 863,  accompanied  by  the  proper  sehed- 
ulea,  maps,  plans,  sections,  and  CMtimates,  together 
with  other  particulars  and  information  as  required  by 
the  smd  Act,  showing  by  reference  to  the  said  maps 
the  boundaries  and  area  of  the  proposed  drainage  dis- 
trict, and  statmg  the  exigences  rendering  the  formation 
of  such  drainage  dtstiict  necessary,  and  praying  that 
the  said  lands  within  the  proposed  district  should  consti- 
tnte  a  separate  drainage  district,  under  the  provisions 
of  the  s«d  Act:  and  whereas  the  said  commissioners 
referred  the  same  to  Samuel  U.  Roberts,  Esquire, 
Civil  Engineer,  and  inspector  duly  appointed  under 
said  Act :  and  whereas  sll  notices  and  inquiries  required 
by  the  said  Act  have  been  duly  g^ven  and  made,  and 
the  said  inspeetor  has  duly  reported  to  us  the  said 
commissioners  in  writing  the  result  of  his  inquiries, 
and  we  the  sud  commissioners  have  duly  considered 
the  same,  and  no  objections  to  the  report  of  the  said 
inspector  have  been  made  to  ns,  and  all  preliminaries 
required  by  the  said  Act  to  precede  the  making  of  this 
provbional  order  having  been  performed  and  complied 
with,  we,  the  said  commissioners  of  public  works  in 
Ireland,  upon  consideration  of  the  premises,  are  satL- 
fied  of  the  propriety  of  constituting  the  proposed  sepa- 


refiurred  to  therein  or  moorporated  therewith)  of  rate  drainage  district,  and  that  the  proprietors  of  two 


not  less  than  twen^  acres  of  land  situate  within 
the  area  of  the  said  district^  or  land  agent  for  the 
time  being  of  a  person  bemg  a  propriet<Nr  as  afore- 
said ef  no  leas  than  one  hundred  acres  of  hmd 
mtnate  within  the  area  of  said  district  and  acting 
as  receiver  of  the  rents  and  profits  of  such  Unds 

That  the  members  of  the  first  board  shall  vacate  their 
offices  on  the  first  Thunday  in  September  hi  the 
jsarfiillowmff  the  date  of  this  provisional  order: 

Thai  the  electors  for  members  of  the  drafaiage  board 
ahall  be  the  persons  m  that  behalf  mentioned  in 
the  said  Act:  provided  always,  that  no  such 
elector  shall  be  entitled  to  vote  or  exercise  any 
privilege  as  SBch,  unless  the  land  of  which  he  lathe 
proprietor,  or  some  portion  thereof  shall  be  rate- 
able on  account  of  the  works  in  the  ^strict,  and 
he  shall  have  previously  paid  all  rates  or  arrears 
of  rates  which  may  be  payable  by  him  in  respect 
of  any  drainage  rate  for  the  aforesaid  district : 

In  witness  whereof  we,  the  said  commissioners  of 
public  works  in  Ireland,  have  hereunlo  caused 
our  common  seal  to  be  affixed,  this  seventh  day 
of  January,  one  thousand  eight  hundred  and 
sixty  five. 

E.  HOBMSBT,  (L.  S.) 
Office  of  Public  Works,  Dublm.  Secretary. 

PABxa. 

DSADUGX  AHD  iMPROVXiaENT  OP  LaHDS    AcT   (JbX- 

umd),  1863,  26  ft  27  Vict  c  88.  and  27  A  28 
Vict,  a  72. 

Is  the  matter  of  the  Silver  River  Drainage  District 
in  the  Kmg's  County  and  County  of  Westmeath. 
Wbkreas  certain  proprietors  of  and  persons  mter- 


third  parts  in  value  of  the  lands  in  the  proposed  district 
I  are  in  fitvonr  thereof  and  have  subsequently  to  the 
date  of  the  report  of  the  said  inspector  assented  thereto 
in  writhig:  now,  therefore,  m  pursuance  of  the  power 
given  to  us  by  the  said  Act,  we,  the  commissioners 
of  public  works  in  Ireland,  do,  by  this  provisional  order, 
under  our  common  seal,  constitute  the  area  in  the  said 
petition  and  report,  and  the  boundaries  and  extent  of 
which  are  set  forth  within  yellow  Imes  on  a  certain 
map  to  which  we  have  caused  our  oommon  seal  to  be 
attached  (and  which  map  is  deposited  b  the  office  of 
pubtic  works  in  Ireland),  a  separate  drahiage  district 
by  the  name  of ''  The  Silver  River  Drunage  Distrfct:" 

And  we  do  dedare  that  the  lands  to  be  purchased 
for  the  proposed  works  m  ssad  district  (subject  to  such 
alterations  and  deviations  therefrom  as  we  the  said 
commissioners  may  hereafter  saoction)  are  the  lands 
in  that  behalf  shown  and  set  forth  in  the  said  map, 
and  in  the  schedule  thereto  annexed,  marked  with  the 
lotter  B.,  and  also  sealed  with  our  common  seal:  and 
we,  the  said  commissioners  of  public  works,  do,  by  this 
our  order,  order  and  direct  that  the  time  for  completion 
of  the  necessary  works  in  the  said  district  shall  be 
limited  to  the  first  day  of  June  which  will  be  in  the 
year  one  thousand  eight  hundred  and  sixty  six. 

And  we  do  further  by  this  our  provisional  order 
make  the  folloiring  regulations  with  respect  to  the 
drainage  board: 

That  the  dnunage  board  for  the  siud  district  shall 

consist  of  six  members: 
That  the  foUowmg  persons  shall  be  the  members 

of  the  first  drainage  board,  viz : 


Toler  R.  Garvey  of  Panonstown    In 
King's  County,  Esquire; 


the 
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Edward  M.  Dunne  of   Moantrath    in    tbo 

<2a6ea'8  Ooooty,  Eflqnire; 
John  Ridley  of  TnUamore  in  the  King's  Ooantj. 

Eaqaire; 
Marcos  Goodbod/  of  Clara  in    the  King's 

Oonoty,  Esqnire;  , 
George  Ridley,  of  Inllamore,  in  the  King's 

Oonoty,  Esqnire; 
Joseph  K.  Beiton  of  Tollamore  in  the  King's 
Gonnty,  Esqnire: 
That  the  first  meeting  of  the  said  board  shall  be 
summoned  by  notice  nnder  the  hands  of  any  two 
or  more  of  the  said  board,  published  in  the  Dub- 
lin Oasctte  and  some  newspaper  generally  cir- 
Cttlsied  in  the  said  district,  at  least  fourteen  days 
next  before  the  day  of  meetmg: 
That  the  qualification  of  any  subsequent  member  of 
the  said  board  shall  be,  that  he  shall  be  the  pro- 
prietor <as  defined  by  the  said  Act  and  the  Act 
referred  to  therein  or  incoporated  therewith)  of  not 
less  than  twenty  acres  of  land  situate  wit^m  the 
area  of  said  district,  or  the  land  agent  for  the  time 
being  of  a  person  being  a  pn^lNrietor  as  aforesaid 
of  not  less  than  one  hundred  aorea  of  land  situate 
within  the  area  of  said  district: 
That  the  members  of  the  first  board  shall  vacate  thdr 
offices  on  the  first  Thursday  in  September  in  the 
year  following  the  date  of  this  provisional  order: 
That  the  electors  for  members  of  the  drainage  board 
shall  be  the  persons  in  that  behalf  mentioned  in 
the  said  Act:  provided  always,  that  no  such 
elector  shall  be  entitled  to  vote  or  exercise  any 
priviUige  as  such  unless  the  hud  of  which  he  is 
the  proprietor,  or  some  portion  thereof,  shall  be 
rateable  on  account  of  the  worka  in  the  district, 
and  he  shall  have  previously  paid  all  rates  or 
arrears  of  rates  which  may  be  payable  by  him  in 
rei^Mct  of  any  drainage  rate  fbr  the  aforesaid  dis* 
trict: 
In  witness  whereof  we,  theeaid  commissioners  of 
public  works  in  Ir^nd,  have  hereunto  caused 
our  common  seal  to  be  afilxed,  this  eighteenth 
day  of  Februaiy  one  thousand  dght  hundred  and 
aixty-five. 

B.HORNSBY(L.S.)t 
Office  of  Public  Works,  Dublin.  Secretary. 

Pabt  3. 
DBAniAOx  AMD  IicpROTEMBirr  OP  Lands  Act  (Ireland) 

1863,  2«  &  27  Vict.  c.  88,  and  27  &  28  Vict. 

c72. 
In  the  matter  of  Balltnacarba  Dbaimaob  DiffTBicr, 

in  the  King's  County  i^d  Queen's  County. 

WBERXASoertain  proprietors  of  and  persons  interested 
in  the  lands  adjoining  Ballynaearrig  river,  on  or  about 
the  twelfth  day  of  Jaanary  one  thousand  eight  hundred 
and  sixty  four,  presented  their  petition  to  the  cpm- 
missioners  of  public  works  in  Ireland,  under  the  pro 
visions  of  '*  The  Drainage  and  Improvement  of 
Lands  Act  (Ireland),  1863,''  accompanied  by  the  pro- 
per scbedales,  maps,  {^ans,  sections,  and  estimates, 
together  with  other  particulars  and  information,  as 
required  by  the  said  Act,  showing,  by  reference  to  the 
said  maps,  the  boundaries  and  area  of  the  proposed 


drainage  district,  and  stating  tbe  exigencies  rendering 
the  formation  of  such  drainage  district  neoeasaiy,  and 
praying  that  the  said  lands  within  the  proposed  district 
should  be  constituted  a  separate  drainage  district  uoder 
the  provisions  of  the  said  Act:  and  whereas  the  said 
commissioners  referred  the  same  to  Samuel  U.  Bobms, 
Esquire,  civil  engmeer,  and  inspector  duly  appointed 
under  the  said  Act:  and  whereas  all  notices  and  in- 
quiries required  by  the  said  Act  have  been  duly  given 
and  made,  and  the  said  inspector  has  duly  reported  to 
us  the  said  commissioners,  in  wriUng,  the  result  of 
hb  inqoiries,  and  we,  the  said  commia»iotter8,  have 
duly  considered  the  same,  and  no  objections  as  to  the 
report  of  the  said  inspectors  have  been  made  to  as, 
and  all  preliminaries  required  by  the  said  Act  to  pre- 
cede the  maUngof  this  provisional  order  having  beea 
performed  and  complied  with,  we,  the  said  commiBaioD- 
era  of  public  works  in  Ireland,  upon  eon«deratioo  of  the 
premises  are  satisfied  of  the  propriety  of  constitoting 
the  proposed  separate  drainage  district,  and  that  the 
proprietors  of  two  third  parts  m  value  of  the  buds  io 
the  proposed  district  are  in  favour  thereof,  and  have 
subsequently  to  the  date  of  the  report  of  the  said  in- 
spector assented  thereto  in  writing:  now,  therefore, 
in  pursuance  of  the  power  given  to  us  by  the  said  Act, 
we,  the  commisuonera  of  public  works  m  Ireland,  do, 
by  this  provisional  order,  nnder  our  common  aeal, 
constitute  the  area  in  the  said  petition  and  report,  and 
the  boundaries  and  extent  of  which  are  set  forth 
within  yellow  lines  on  oertam  maps  to  which  we  have 
caused  our  common  seal  to  be  attached  (and  which 
maps  are  deposited  in  the  office  of  public  woriu  m  Ire- 
land), a  separate  dramage  district,  by  the  naae  of 
«^  The  BallmacaiTig  Drainage  District :  ^  And  we  do 
declare  that  the  lands  to  be  purchased  Ibr  the  proposed 
worka  in  said  district  (subject  to  snch  alteraltons  and 
deviations  thereftom  as  we  the  said  commissionen  nay 
hereafter  sanction)  are  the  lands  in  that  behalf  nhown 
and  set  forth  in  the  uid  maps  and  the  schedule  thereto 
annexed,  mailed  with  the  letter  B.,  and  also  sealed 
with  our  common  seal:  and  we  the  smd  oommiasioQ- 
en  of  public  works  da,  by  this  our  order,  order  and 
direct  that  the  time  for  completion  of  the  necessary 
works  in  the  said  district  shall  be  Umited  to  the  first 
dayof  JunewhWhwUlbein  the  year  one  tkoaBand 
eight  hundred  and  sixty-seven. 

And  we  do  further  by  this  onr  provisional  order 
make  the  followfaig  regulations  with  respect  to  the 
drainage  board: 

That  the  drainage  board  for  the  said  distnct 
shall  oouffist  of  six  membem: 

That  the  following  persons  shall  be  tbe  mem- 
bers of  the  first  drainage  board,  videlicet: 

1.  Colonel  Thomas  Beraardof.CsstieBer- 

nard  in  the  King's  Coaoty; 

2.  ColonelJohn  Head  Drought  of  Lettj 
Brook,  King's  Connqr;  .     . 

3.  Henry  Stuart  Johnston  of  Bathoath 
in  the  County  of  Meath,  B«iwre; 

4.  The  Reverend  Joseph  Marshall  of  BAf' 

oune  Court  in  the  King's  County; 

5.  George  Thomas  Benwell  of  Cadama- 
town  in  the  King's  County,  Eeqaiie; 

6.  MatthewH.  PVanksofWeslfieldwtbe 

Qneen'ii  County,  Esqnire; 
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That  the  first  meetlui^  of  the  ftud  board  shall  be 
aammoned  by  notice  under  the  hands  of  any  two 
or  more  of  the  said  board,  published  in  the  Dab* 
lin  Gaaette  and  some  newspaper  generally  drcn- 
hted  in  the  nald  district,  at  least  foorteen  days 
%ext  before  the  day  of  meeting: 

That  the  qaalification  of  any  snbseqnent  member  of 
the  said  board  shall  be,  that  he  shall  be  the  pro- 
prietor, as  defined  by  the  said  Act  and  the  Acts 
referred  to  therein  or  Incorporated  therewith,  of 
not  less  than  twenty  acres  of  land  sitoate  within 
the  area  of  the  said  district,  or  the  land  agent  for 
the  time  being  of  a  person  being  a  proprietor  as 
aforoBaid  of  not  less  than  one  handred  acres  of 
land  ditoate  within  the  area  of  said  district: 

That  the  members  of  the  first  board  shall  vacate 
theSr  offices  on  the  first  Thursday  in  September  in 
the  year  following  the  date  of  thb  provisional 
order: 

That  the  electors  for  members  of  the  drainage  board 
shall  be  the  persons  in  that  behalf  mentioned  in 
the  aatd  Act;  provided  always,  that  no  such  elec- 
tor shall  be  entitled  to  vote  or  exercise  any  privi- 
lege as  snch  unless  the  land  of  which  he  is  the 
propletor,  or  some  portion  thereof,  shall  be  rate^ 
able  on  account  of  the  works  in  the  districti 
and  he  shall  have  previously  paid  all  rates  or 
arrears  of  rates  which  may  be  payable  by  him  in 
respect  of  any  drainage  rate  for  the  aforesaid  dis^ 
ferict. 

In  witness  whereof,  we,  the  said  commissioners  of 
public  worits  in  Ireland,  have  hereunto  cansed 
our  common  seal  to  be  affixed,  this  eighteenth 
day  of  February  one  thousand  eight  hundred  and 
sixty-five. 

E.  H0RN8BY,  (L.  S.) 
Office  of  Public  Works,  DnbUn.  SecreUry. 

Pakt  4. 

DRAixAaa  AMD  iKPBOvnfiarr  of  Lands  Act 
(Ibelamd),  1863, 

26  &  27  Vict.  c.  88,  and  27  &  28  Vict.  c.  72. 

In  the  Matter  of  the  Six  Mile  Bridge  Driunage 
District,  County  of  Glare. 

Wbxrkas  certain  proprietors  and  persons  interested 
io  the  lands  upon  and  adjacent  to  the  Owenogamey 
river  and  tributaries,  on  or  about  the  twenty-second 
day  of  March  one  thousand  eight  hundred  and  sixty- 
four,  presented  their  petition  to  the  eonimis(«ioners  of 
pnblie  works  in  Ireland,  under  the  provisions  of  the 
Drainage  and  Improvement  of  Lands  Act  (Irelatad), 
1863,  accompanied  by  the  proper  schedules,  maps, 
plans,  sections,  and  estimates,  together  with  other 
partieolars  and  information  required  by  the  said  Act, 
showing,  by  reference  to  the  said  maps,  the  boundaries 
and  area  of  the  proposed  drainage  district,  and  stating 
the  exigences  rendering  the  formation  of  snch  drain- 
age district  necessary,  and  praying  that  the  said  lands 
within  the  proposed  district  should  be  constituted  a 
i^wrate  dramsge  district,  under  the  provisions  of  the 
•ttd  Act:  and  whereas  the  said  commissioners  referred 
thd  same  to  Samuel  U.  Roberts,  Esquire,  dvil  engineer, 
•ad  bspector  duly  appmnted  under  the  said  Act:  and 


whereas  all  notices  and  inquiries  required  by  the  ^  said 
Act  have  been  duly  given  and  mald^  and  the  said  in- 
spector has  duly  reported  to  ns,  the  said  commissioners, 
in  writing,  the  result  of  his  inqniries.  and  we,  the  said 
commissioners,  have  dnly  considered  the  same,  and 
have  also  ooiisldered  an  objection  to  the  said  report 
made  on  behalf  of  Thomas  Arthnr,  Esqaire,  a  Itinatic: 
And  whereas  all  preliminaries  required  by  the  said  Act 
to  precede  the  making  of  this  provisional  order  have 
been  performed  and  complied  with:  And  whereas  |fe, 
the  said  commissioners  of  public  works  in  Ireland,  upon 
consideration  of  the  premises,  are  satisfied  of  the  pro- 
priety of  constituting  Che  proposed  separate  drainage 
district,  and  that  the  proprietors  of  two  third  parts  in 
valneof  the  lands  in  the  proposed  district  are  in 
fovonr  thereof,  and  have  subsequently  to  the  date  of 
the  report  of  the  sud  inspector  assented  thereto  in  writ- 
ing: Now,  therefore,  in  pursuance  of  the  power  given 
to  us  by  the  said  Act,  we,  the  commissioners  of  public 
works  in  Ireland,  do,  by  tiiis  provisional  order,  nnder 
our  common  seal,  constitute  the  area  in  the  said  pe- 
tition and  report,  and  the  boundaries  and  extent  of 
which  are  set  forth  wifhin  yellow  lines  on  the  map  to 
which  we  have  cansed  otr  common  seal  to  be  attached 
(and  which  map  is  deposited  in  the  office  of  public  works 
in  Ireland),  a  separate  drainage  district,  by  the  nnme 
of  **  The  Six-mile  Bridge  Drainage  District;'^  and  we 
do  declare  that  the  lan^  to  he  pnrehased  for  the  pro- 
posed works  m  such  cBstrict  (sabject  to  snch  alteirationa 
and  deviations  therefrom  as  we  the  said  comtaiesioners 
may  hereafter  sanction)  are  the  lands  in  that  behalf 
shown  and  set  forth  in  the  said  map  and  schsdule 
thereto  annexed,  marked  with  the  letter  B^  and  abo 
sealed  with  our  common  seal:  And  we  the  said  com- 
misnoners  of  public  worlu,  do,  by  this  our  opder»  order 
and  ^irect  that  the  time  for  completion  of  the.  Ofsces* 
sary  works  in  the  said  district  shall  be  limited  to  the 
first  day  of  October  which  will  be  in  the  year  one 
thousand  eight  hundred  and  sixty-eight. 

And  we  do  further  by  this  our  provisional  order 
make  the  following  regulations  with  respect  to  the 
drainage  board: 

"Riat  the  drainage  board  for  said  district  shall 

consist  of  eight  members: 
That  the  following  persons  shall  be  the  members 
of  the  first  drainage  board,  via: 
1.  Maurice  O'Connell  of  Eilgorey, 
24  William  Beqtley  of  Hurlston, 
3.  lUohardBentleyofDoon  House, 
i,  John  Gabbetof  Castle  Lake, 

5.  Charies  George  O'Callaghan  of 
Ballinahin(£, 

6.  John  Wilson  Lynch  of  Belvoir, 

7.  Bichard  Bobert   Studdert  of  Cool 
reagh,  and  J 

8.  John  Browne  of  the  Crescent  in  the  Cbnnty  of 
Limerick,  Esquire; 

That  the  first  meeting  of  the  said  boaid  shall  be 
summoned  by  notice  nnder  the  hands  of  any  two 
or  more  of  the  said  board,  published  in  the  Dub- 
lin Gaaette  and  some  newspaper  generally  cireu- 
lated  in  the  said  distria  at  least  fourteen  days 
next  before  the  day  of  meeting  e 

That  the  qualification  of  any  subseqaeat  member  of 
the  said  board  shall  be,  that  be  shall  be  the  pro- 


all  in  the 
county  of 
Clare,  ea- 
quires; 
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inrietor  (m  defined  bj  the  aaid  Act  and  the  Acts 
reftrred  to  Uierein  or  inoorponled  thereirifth)  of 
not  kes  Uinn  twen^  acres  of  land  aitaate  within 
the  area  of  the  aaid  district,  or  the  land  agent  for 
the  time  bemg  of  a  person  being  a  proprietor  as 
afbresaidof  not  less  than  one  hondred  acres  of 
land  situate  within  the  aieaof  said  district,  and 
acting  as  receiver  of  the  rents  and  profits  of  snch 
lands: 
^Tbat  the  members  of  the  first  board  shall  vacate 
their  offices  on  the  firat  Thnrsdaj  in  September 
in  year  following  the  date  of  this  provisional 
order: 

That  the  electors  for  members  of  the  drainage  board 
shall  be  the  persons  in  that  behalf  mentbned  in 
the  said  Act:  Provided  always,  that  no  snch 
elector  shall  be  entitled  to  vote,  or  exercise  any 
privily  as  snch,  nnless  the  lands  of  which  he  is 
the  proprietor,  or  some  portion  thereof  shall  be 
rateable  on  account  of  the  works  in  the  dbtrict, 
and  he  shall  have  previously  paid  all  rates  or 
arrears  of  rates  which  may  be  payable  by  him  in 
respectofany  drainage  rate  for  the  aforesaid 
district. 

In  witness  whereof  we^  the  said  commissioners  of 
public  works  in  Ireknd,  have  hereunto  caused 
ourcommon  seal  to  be  affixed,  this  second  day 
of  ICarch  one  thousand  eight  hundred  and  sixty* 
five. 

E.  HOBNSBY,  (L.  S.) 
Office  of  Public  Woiks,  Dublin.  Secretary. 


CAP.  XIV. 
An  Act  to  make  better  provision  for  the  naval  defence 
of  the  colonies.  \1th  April  1 865 .] 


CAP.  XV. 

An  Act  to  extend  the  term  for  granting  fresh  letters 

patent  for  the  high  court  in  India^  and  to  make 

further  provision  respecting  the  territorial  Jnriadio- 

tion  of  the  said  courts.  ^th  April  1865.] 


CAP.  XVI. 
An  Act  to  make  ftuiher  provision  for  the  manage- 
ment of  the  unredeemed^  publtc  debt  in  Irdrnd, 
and  for  the  reduction  of  the  interQSt  payable  on  cer- 
tain sums  advanced  by  the  Bank  of  Irdand  for  the 
public  service.  f7th  April  1865.] 

1.  From  6th  April  1865  certain  provisions  of  S  4r 

9  Vict.  e.  37,  repealed, 

2.  Interest  payable  to  the  Bank  oflreUmd, 

3.  From  6th  April  1865,  interest  on  the  debt  to 

tie  Bank  of  Ireland  to  he  reduced  to  £3. 
per  cent,  per  ann. 

4.  At  to  future  payment  to  the  Bank  of  Ireland 

fornumagemeniof^publio  debt  in  Ire- 
land. 

5.  Oommissioners  of  national  debt  to  transmit  to 

treasury  statement  of  the  amount  of  the 
debt  in  Irdand,  and  allouHsneefor  manage- 
ment to  he  6omputed  thereon. 

•(  Whibsas  it  hi^s  been  agreed  that  the  rate  of  hiterest 
hitherto  payable  to  the  foveraor  and  company  of  the 


Bank  of  Ireland  on  the  amount  advanced  forthi 
public  service  shall  be  reduced,and  that  provision  ditll 
be  made  for  payment  to  the  said  govenor  and  oompiny 
for  their  management  of  the  unredeemed  poblic  debt  in 
Irdand:^  • 

Be  it  enacted  by  the  Queen's  most  exoeDeot  Kajestj, 
by  and  with  the  advice  and  consent  of  the  kids  spiri- 
tual and  temporal,  and  commons,  in  this  prewut  ptr- 
liament  assembled,  and  by  the  authority  of  the  asme 
as  follows: 

I.  From  and  after  the  sixth  day  of  AprHixat  thoo- 
sand  eight  hundred  and  sixty- five,  so  much  of  the  m- 
oond  section  of  an  Act  passed  in  tiie  eight  snd  ntoth 
years  of  the  reign  of  her  present  Majesty,  clupter 
thirty-seven,  intituled  An  Act  to  regulate  &e  usee  o/ 
Bank  notes  m  Ireland,  and  to  regulate  ihe  repaymeiA 
of  certain  asms  adoanoedbgihe  governor  and  Compaq 
of  the  Bankof  Ireland  Jor  the  pubUc  senrioet  u  re- 
lates to  the  pajrment  of  interest  on  said  sums  smoont- 
ing  to  two  miltions  six  hundred  and  thirty  thousand 
seven  hundred  and  sixty-nme  pounds  four  shiUmgi  isd 
eightpenoe,  and  the  whole  of  the  third  section  of  the 
said  Act,  shall  be  and  the  same  are  hereby  repeskd. 

f .  There  shall  be  paid  to  the  governor  and  oompinj 
of  the  Bank  of  Ireland^  on  the  sixth  day  of  AprU  one 
thousand  eight  hundred  and  sixt-five  out  of  the  ooo- 
solidated  fond  of  the  United  Kingdom  of  Great  Britain 
n,nd  Ireland^  interest  on  the  said  sum  of  two  millioDa 
six  hundred  and  thirty  thousand  seven  hundred  and 
sixty-nine  pounds  four  shiltings  and  dghtpeooe,  at  the 
rate  of  three  pounds  five  shillings  per  centum  per  an- 
num for  the  quarter  ending  on  the  fifth  day  <^  AprS 
one  thousand  eight  hundred  and  sixty- five. 
*  d.  From  and  after  the  sixth  day  of  AprU  one  tboo- 
sand  eight  hundred  and  sixty-five,  there  shall  be  paid 
and  payable  to  the  governor  and  company  of  the  said 
Bank  of  Ireland,  out  of  the  consolidated  fond  of  the 
United  Kingdom  of  Great  Britain  and  Irdand,  in 
respect  of  the  said  capital  sum  of  two  millrans  six  hun- 
dred and  thirty  thousand  seven  hundred  and  siitj- 
nine  pounds  four  shillings  and  eightpenoe,  now  doo  to 
them  by  the  public,  an  annuity  of  seventy  eight  tbon- 
sand  nine  hundred  and  twenty-thi-ee  pounds  one  ahil- 
ling  and  sixpence,  being  an  interest  or  annuity  of  three 
per  centumper  annum,  by  two  equal  half-yearly  pay- 
ments, on  the  eleventh  day  of  October  and  the  sizih 
day  of  April  in  each  year. 

4.  There  shall  be  paid  to  the  governor  and  company 

of  the  Bank  of  Ir^and^  on  some  day  between  the 
sixth  day  of  ilK>^  and  the  fifth  dnjo(July  one  thoa- 
sand  eight  hundred  and  sixty-sixout  of  the  consolidated 
fund  of  the  United  Kingdom  of  Great  Britain  and 
Ireland^ar  out  of  the  growing  produce  thereof  for  their 
charges  in  the  management  of  the  unredeemed  pnbuc 
debt  in  Irdand  for  the  year  ending  on  the  fifth  day 
of  April  one  thousand  eight  hundred  and  sixty  su^ 
and  in  the  like  manner  on  some  day  between  the  sixth 
day  of  April  and  the  fifth  day  of  Jufy  in  every  succeed- 
ing year,  for  the  management  of  the  debt  during  the 
preceding  year  ended  on  the  fifth  day  of  April,  in  eadi 
year  until  the  fifth  day  of  April  one  thonssnd  eight 
hundred  and  eightyH^z,  and  thenceforth  m  eaj  i^ 
every  sncceediug  year^  until  Parliament  shall  other- 
wise direct,  remuaeiatioa  at  the  rates  foUowuf ;  tfA« 
>  to  say. 
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]flt  While  the  whole  of  such  ai\redeemed  debt  in 
the  becks  of  the  Bank  of  Ireland^  compated 
as  hereinafter  mentioned,  shall  be  less  than 
thirty  milltoD  ponnda,  a  snm  at  the  rate  of  foor 
handred  and  fiftj  ponnds  per  annum  for  each 
minion  of  the  capital : 
2d.  While  the  whole  of  sach  unredeemed  debt  shall 
amoant  to  thirty  million  pounds  and  ahall  not 
exceed  forty  million  ponnds,  a  sum  at  the  rate 
of  three  hundred  ponnds  per  annum  for  each 
million  of  the  capital : 
3«L  While  the  whole  of  such  unredeemed  debt  shall 
exceed  forty  million  pounds,  a  sum  at  the  rate 
of  three  hundred  pounds  per  annum  for  every 
million  of  the  capital  up  to  forty  million  pounds, 
and  a  sum  at  the  rate  of  one  hundred  and  fifty 
poands  per  annum  for  every  million  of  the 
capitid  in  excess  of  that  amount: 
Provided  always,  that  in  estimating  the  amount  of 
onredeemed  debt  for  the  purposes  of  this  Act  annuities 
for  tenos  of  years  shall  be  taken  into  aooount,  and 
shtll  for  the  purpose  of  making  a  nominal  capital  be 
Tahied  at  fifteen  years  parcbase,  if  originally  granted 
for  a  term  exceeding  fifty  years,  and  at  ten  years  pur- 
chase, if  granted  for  a  term  of  fifty  years  or  under. 

5.  The  commissioners  for  the  reduction  of  the  na- 
tional debt  shall  transmit  to  the  commissioners  of 
the  treasary,  as  soon  after  the  fifth  day  of  AprU  one 
tJiouand  eight  hundred  and  sixty-five  as  conveniently 
fflsjbe,  a  statement  of  the  total  capital  of  the  unre 
deemed  poblie  debt  in  Ireland  as  it  stands  on  the  said 
fifth  day  of  April  one  thousand  eight  handred  and 
sxtj-five  In  which  annuities  shall  be  valaed  as  afore- 
Slid;  and  the  allowance  to  the  said  governor  and  com- 
panj  of  the  Bank  of  Ireland  for  the  management  of 
tbesaki  imredeemed  debt  in  Ireland  for  the  year  end- 
ing the  fifth  day  of  April  one  thousand  eight  hundred 
andsixtT-ax  shall  be  computed  on  the  said  capital, 
lod  shall  be  paid  to  the  said  governor  and  company 
oatof  tbeaald  consolidated  fnud  on  the  growing  pro- 
duce thereof  in  one  sum  before  the  fifth  day  of  July 
ooetbonaand  eight  handred  and  sixty-six,  and  the 
allowince  for  such  management  shall  be  compated  and 
paid  In  like  manner  in  every  succeeding  year. 


CAP.  XVII. 


As  Act  to  enkrge  the  powers  of  the  governor  general 
of  India  in  council  at  meetings  for  making  laws 
and  regulations,  and  to  amend  the  law  respecting 
the  territorial  limits  of  the  several  presidencies  and 
Ikutenant  governorships  in  India.  [9th  Ma^f  1865.] 


CAP.  XVIII. 

As  Act  for  amending  the  Law  of  Evidence  and  Pi-ac- 
tioe  on  Criminal  Trials.  [9^  May,  1865.] 

SeCi  1.  Promsiane  ofeection  2  o/thie  Act  to  apply  to 
trials  eonunenced  an  or  after  July  1,  1865. 

2.  Summing  up  of  evidenoe  in  cam  of  felony 

and  mdedemsanor. 

3.  How  fttr  fiwfneasM  may  be  discredited  by  the 

p^MT^  producing. 


4.  As  to  proof  of  contradictory  statement  of  ad- 

verse witness. 

5.  Cross-examination  as  to  previous  statements  in 

writing, 

6.  Proof  oj  previous  conviction  of  witness  may  be 

given. 

7.  As  to  proof  by  attesting  witnesses. 

8.  As  to  comparison  of  disputed  writing. 

9.  "  CoHn<^el.'* 

1 0.  N'ot  to  apply  to  Scotland, 

'  Whereas  it  Is  expedient  that  the  law  of  evidence 
and  practice  on  triala  for  felony  and  misdemeanor  and 
other  proceedings  in  Courts  of  Criminal  Judicature 
should  be  more  nearly  assimilated  to  that  on  trials  at 
Nisi  Prius : '  Be  it  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows;  that  is  to  say, 

1.  That  the  provisions  of  section  two  of  this  Act 
shall  apply  to  every  trial  for  felony  or  misdemeanor 
which  shall  be  commenced  on  or  after  the  first  day 
of  July  one  thousand  eight  hundred  and  sixty-five, 
and  that  the  provisions  of  sections  from  three  to  eight, 
inclusive,  of  this  Act  shall  apply  to  all  courts  of  jodi- 
catnre,  as  well  criminal  as  all  others,  and  to  all  per- 
sons having,  by  law  or  by  consent  of  panies,  authority 
to  hear,  receive,  and  examine  evidence. 

2.  If  any  prisoner  or  prisoners,  defendant  or  de- 
fendantSy  shall  be  defended  by  counsel,  but  not  other- 
wise, it  shall  be  the  duty  of  the  presiding  judge,  at 
the  close  of  the  case  for  the  prosecution,  to  ask  the 
counsel  for  each  prisoner  or  defendant  so  defended  by 
counsel  whether  he  or  they  intend  to  adduce  evidence, 
and  in  the  event  of  none  of  them  thereupon  announcing 
his  intention  to  adduce  evidence,  the  counsel  for  the 
prosecution  shall  be  allowed  to  address  the  jury  a 
second  time  in  support  of  his  case,  for  the  purpose  of 
summing  up  the  evidence  against  such  prisoner  or 
prisoners,  or  defendant  or  defendants ;  and  upon  every 
trial  for  felony  or  misdemeanor,  whether  the  prisoners 
or  defendants,  or  any  of  them,  shall  be  defended  by 
counsel  or  not,  each  and  eveiy  such  prisoner  or  defen- 
dant, or  his  or  their  counsel  respectively,  shall  be 
allowed,  if  he  or  they  shall  think  fit,  to  open  his  or 
their  case  or  cases  respectively;  and  after  the  conclu- 
sion of  such  opening  or  of  all  snch  openings,  if  more 
than  one,  such  prisoner  or  prisoners,  or  defendant  or 
defendants,  or  their  counsel,  shall  be  entitled  to  ex« 
amine  such  witnesses  as  he  or  they  may  think  fit,  and 
when  all  the  evidence  is  concluded,  to  sum  up  the 
evidence  respectively;  and  the  right  of  reply,  and 
practice  and  course  of  proceedings,  save  as  hereby 
altered,  shall  be  as  at  present. 

3.  A  party  producing  a  witness  shall  not  be  allowed 
to  impeach  his  credit  by  general  evidence  of  bad  cha- 
racter, but  he  may,  in  case  the  witness  shall,  in  the 
opinion  of  the  judge,  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that 
he  has  made  at  other  times  a  statement  inoonabtent 
with  his  present  testimony;  but  before  such  last-men- 
tioued  proof  can  be  given,  the  cireamstances  of  the 
supposed  statement,  sofficient  to  designate  the  par- 
ticaUr  occasion,  mast  be  mentioned  to  the  witness. 
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and  he  mast  be  asked  whether  or  not  he  has  made 
SQoh  statement. 

4.  If  a  witness,  npon  cross-examination  as  to  a 
former  statement  made  by  him  reladve  to  the  subject 
matter  of  the  indictment  or  proceeding,  and  inconsistent 
with  his  present  testimonj,  does  not  distinctly  admit 
that  he  has  made  snch  statement,  proof  may  be  ^ven 
that  he  did  in  fact  make  it;  bat  before  such  proof  can 
be  giyen  the  circamstances  of  the  supposed  statement, 
aafficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement. 

5.  A  witness  may  be  cross-examined  as  to  preTious 
statements  made  by  him  in  writing,  or  reduced  into 
writing,  relative  to  the  subject  matter  of  the  indict- 
ment or  proceeding,  without  such  writing  being  shown 
to  him ;  but  if  it  is  intended  to  contradict  such  witness 
by  the  writing,  bis  attention  must,  before  such  con- 
tradictory proof  can  be  given,  be  called  to  those  parts 
of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him :  Provided  always,  that  it  shall 
be  competent  for  the  judge,  at  any  time  during  the 
trial,  to  require  the  production  of  the  writing  for  his 
inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  may  think  fit 

6.  A  witness  may  be  questioned  as  to  whether  he 
has  been  convicted  of  any  felony  or  misdemeanor,  and 
upon  being  so  questioned,  if  he  either  denies  or  does 
not  admit  the  foct,  or  refuses  to  answer,  it  shall  be 
lawful  for  the  cross-examining  party  to  prove  such 
conviction;  and  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  such  ofience,  purporting 
to  be  signed  by  the  clerk  of  the  oourt  or  other  officer 
having  the  custody  of  the  records  of  the  court  where 
the  offender  was  convicted,  or  by  the  deputy  of  such 
clerk  or  officer,  (for  which  certificate  a  fee  of  five 
elrillings  and  no  more  shall  be  demanded  or  taken,) 
shall,  upon  proof  of  the  identity  of  the  person,  be  suf- 
ficient evidence  of  the  said  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person  ap- 
pearing to  have  signed  the  same. 

7.  It  shall  not  be  necessary  to  prove  by  the  attest- 
ing witness  any  instrument  to  the  validity  of  which 
attestation  is  not  requisite,  and  such  instrument  may 
be  proved  as  if  there  had  been  no  attestbg  witness 
thereto. 

8.  Comparison  of  adisputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  judge  to  be  genuine 
shall  be  permitted  to  be  made  by  witnesses;  and  such 
writmgB,  and  th6  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  Court  and  jniy  as 
evidence  of  the  genuineness  or  otherwise  of  the  writing 
in  dispute. 

9.  The  word  *•  counsel  ^  m  this  Act  shall  be  con- 
strued to  apply  to  attorneys  in  fcll  ca<»e8  where  attor- 
neys are  allowed  by  law,  or  by  the  practice  of  any 
court,  to  appear  as  advocatea. 

10.  This  Act  shall  not  apply  to  SocOafid. 


CAP.  XX. 
An  Act  to  authorise  the  inclosure  of  eertafai  Isods  in 
porsnaoce  of  a  report  of  the  inclosure  eonmusBionen 
f(Mr  Engbmd  and  Walu.  [9th  Ma^  1865.] 


CAP.  XXL 

An  Act  to  amend  the  Irish  Bankrupt  and  Insolvent 
Act,  1857.  [9th  Maif  1865.] 

1.  No  railway  company  incorporated  by  Par- 

liameni  liable  to  be  made  bankrupt  under  20 
*  21  VicL  c.  60. 

2.  Not  to  affect  any  adjudication  of  banhuptet/ 

already  made* 

3.  Short  tide. 

4-  To  extend  to  Ireland  only, 

<*  Whereas  it  is  expedient  to  provide  tiiat  railway 
companies  inoorporated  by  Act  of  Parliament  ahall 
not  be  liable  to  be  adjudicated  bankrupt:''  Be 
it  therefore  enacted  by  the  Queen's  most  exceUent 
Majesty,  by  and  with  the  advice  and  oonseot  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  aothoritj 
of  the  same»  as  follows: 

1.  From  and  after  the  passing  of  this  Act,  bo  rul- 
way  company  incorporated  by  Act  of  Parliament  ahalll 
be  liable  to  be  made  bankrupt  nnder  '*The  Irvk\ 
bankrupt  and  insolvent  Act,  1857,''  and  the  provisioDSl 
of  the  Biud  Act  which  relate  to  the  bankrnptcf 
of  joint  stock  companies  shall  not  apply  to  rvlwa/ 
companies  so  incorporated  as  aforesaid. 

2.  Nothing  herein  contained  shall  affect  tnj  adjo- 
dication  of  the  bankruptcy  of  any  such  railway  com- 
pany made  or  to  be  made  on  any  petition  for  adjadi-| 
caton  presented  on  or  before  the  first  day  of  Apiu 
one  thousand  eight  hundred  and  sixty-fiTSr  or  the 
proceedings  thereunder;  it  being,  however,  hereby 
declared,  that  no  person,  company,  or  body  corporate, 
by  reason  of  his  or  their  being  a  shareholder  or  ahire- 
holders  of  any  railway  company  made  bankmpt  under 
any  such  adjudication  of  bankruptcy,  is  or  shall  be 
liable  to  pay  or  contribute  any  sum  beyond  theexteni 
of  his  or  their  shares  in  the  capital  of  the  company  nrti 
paid  up  at  the  time  of  such  adjudication. 

3.  This  Act  may  be  cited  for  aU  purposes  sa 
Irish  Bankrupt  and  Insolvent  Amendment 
1865.'* 

4.  This  Act  shall  extend  to  IrAxld  only. 


«The 
Act, 


CAP.  XIX. 

An  Act  to  extend  the  period  for  borrowhig  the  snth 
authorized  to  be  f  msed  nnder  the  metropblitan  main 
drainage  extension  Act,  1863.   [9th  May  1865.  J 


GAP.  xxn. 

An  Act  to  amend  the  Acts  relating  to  Ae  ^ 
Herring  Fisheries.    ^  [9th  J^^qf  ISWi 

CAP.  XXHL 
An  Act  to  confirm  a  Provisional  Orftf  mder  •«  TO 
Land  Draim^e  Act,  1861.^       pth ^^ ^^^ 

GAP.  XXIV.  _ 

An  Act  to  ^confinn  certain  5^^^^,?^;;  t. 
«*  The  Local  Government  A<»,  1858,''  rew»ns 
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the  Districts  of  BridUngton^  Brighowej  Burnley^ 
Henkif,  Sk^Uey,  Wallinsfard^  Lkmgolkn^  Orms- 
Idrk^  SwaiMea^  Tormoham^  aad  Lockwood. 

[9th  ifaif  1865.] 

CAP.  XXV. 

io  Aet  to  eoDfirm  certain  Provisional  Orders  nnder 
"The  Local  GoTemment  Act,  185 B,**  relating  to 
the  Districts  of  Derby ^  SamsgaU^  OsweHry^  Btuy^ 
Htap,  Cockermauthf  Matlock,  BatK  Md  Bnma* 
grow.  [9th  Mojf  1865.] 

CAP.  XXVL 

As  Act  to  provide  fbr  Snperannnation  Allowapoes  td 
Officers  of  Uuioos  in  Ireland.     [26th  May  1 865.1 

1.  Power  to  guardianSy  with  consent  of  poor  lata 

commMonera^  to  grant  euperannuation  o^ 
loufoncee  to  qfficere  in  certain  dosses. 

2.  Such  aBowances  not  to  he  assignable,  ^c. 

3.  Limitation  of  grants  of  allowances, 

4.  Hfctioe  of  grant  to  be  given  to  guardians 

5.  Interpretation  of  words  herein  wed* 

'  Wbxbias  it  is  expedient  that  provision  shall  be  made 
toentble  saperuBiiation  allowances  to  be  granted  to 
oicen  of  anions  in  Irdand  who-  becomd  ^sabled  by 
bSimity  or  age  to  discharge  the  duties  of  their  offices : ' 
Be  it  therefore  enacted  by  the  Qoeen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritnal  and  temporal,,  aad  e(»imons,  in  thb 
insttt  Pariiament  assembled,  and  by  the  authority  of 
ti>e8aiae,s8  follows: 

1*  That  the  guardians  of  any  union  in  Irdand  may, 
U  thdrdiscretion,  with  the  consent  of  the  commissioners 
for  idministering  the  laws  for  reHef  of  the  poor  in  Ire- 
^  grant  to  any  officer  whose  whole  time  has  been 
<^o(ei  to  the  service  of  the  union,  and  who  shall  be- 
come incapable  of  discharging  the  dnties  of  his  office 
with  efficwncy,  by  reason  of  permanent  infirmity  of 
ouod  or  body,  or  of  old  age,  upon  his  resigning  or 
^erwiae  ceasmg  to  hold  his  office,  an  annnal  allowance 
Bot  exceeding  in  any  case  two  thirds  of  his  then  salary, 
^  shaQ  charge  such  allowance  to  the  same  account 
^  thst  to  which  such  salary  wonld  have  been  charged 
ifbehsd  coatiaued  in  his  office. 

2.  This  allowance  shall  be  payable  to  or  in  trust 
w  roch  o£Gu:er  only,  and  shall  not  be  assignable  nor 
^o^fSM^e  with  his  debts  or  other  liabilities. 

3.  No  officer  shall  be  entitled  to  such  allowance  on 
^e  ground  of  age  who  shall  not  have  completed  the 
^Dage  of  sixty  years,  and  shall  not  have  served  as 
tt  miioQ  officer  for  twenty  years  at  the  least. 

4.  No  gnnt  shall  be  made  without  one  montl^S 
Wms  notice,  to  be  specially  given  in  writing  to  every 
pu^diao  of  the  union,  of  the  proposal  to  make  such 
S^t,  and  the  time  when  it  shall  be  brought  forward. 

5*  The  words  herein  used  shall  be  interpreted  in  the 
i»UDer  prescribed  by  the  Acto  m  force  fbr  the  relief  of 
^^deititute  poor  in  Ireland. 

CAP.  XXVII. 
^n  Aet  for  awardfaig  Costs  m  certain  Cases  of  Private 
Mis.  peth  Mag  1865.] 


L  When  committee  report  **  preamble  no 
provedf^^  opponefiU  to  be  entitled  to  recover 
costs. 

2.  When  committee  report  unanimouslg  **  oppo- 

sition uf^founded,^  promoters  to  be  entiled 

to  recover  costs. 

Proviso. 

3.  Costs  to  be  taxed. 

4.  Powers  of  taxing  officer. 

5.  Becoverg  of  costs  when  taxed. 

6.  Form  of  action  in  Scotland. 

7i  Persons  paying  costs  mag  recover  a  froportion 
from  ether  persons  UMe  thereto. 

8.  When  committee  nport  ^preamble  not  pro* 

ved,**  promoters  to  pay  costs  wtof  deposits. 

9.  Definition  of  prcmeiers. 
1 0.  Meaning  ofpnvaJte  bUl. 
11*  Commencement  of  A<^ 

'  Wbjebbas  it  is  expe^ent  to  empower  committees  of 
both  houses  of  Parliament  on  private  bills  to  award 
costs  in  certun  cases: '  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembliad,  and  by 
the  authority  of  the  same,  as  follows: 

1.  When  the  committee  on  a  private  biU  dall  de- 
cide that  the  preamble  is  not  proved,  or  shall  insert 
in  such  bill  any  provision  for  the  protection  of  any 
petitbner,  or  strike  out  or  alter  any  provision  of  such 
bill  for  the  protection  of  such  petitioner,  and  further 
unanimously  report,  with  respect  to  any  or  all  of  the 
petitioners  against  the  bill,  that  such  petitioner  or 
petitioners  has  or  have  been  nnreasonably  or  vexatbnsly 
subjected  to  expense  in  defending  his  or  their  rights 
proposed  to  be  interfered  with  by  the  bill,  such  peti* 
tioner  or  petitioners  shall  be  entitled  to  reoover  from  the 
promoters  of  such  bill  his  or  their  costs  in  rehitioii 
thereto,  or  such  portion  thereof  as  the  comnUttee  may 
think  fit,  such  costs  to  be  taxed. by  the  taxing  officer 
of  the  house  as  herein-after  mentioned,  or  the  committee 
may  award  snch  a  sum  for  costs  as  they  shall  think  fit, 
with  the  consent  of  the  parties  afiectedL 

2.  When  the  committee  on  a  private  bill  shall  deddo 
that  the  preamble  is  proved,  and  further  unanimously 
report  that  the  promoters  of  the  bill  have  been  vex- 
ationsly  subjected  to  expense  m  the  promotion,  of  the 
said  biU  by  the  opposition  of  any  petitioner  or  petitionerB 
against  the  same,  then  the  promoters  shall  be  entitled 
to  recover  from  the  petitioners,  or  such  of  them  as  the 
committee  shall  think  fit,  snch  portion  of  their  cost  of 
the  promotion  of  the  bill  as  the  committee  may  thmk 
fit,  s,uch  oosts  to  be  taxed  by  the  taxing  officer  of  the 
house  aa  herein-afber  mentioned,  or  such  a  sum  for 
costs  as  the  committee  shall  name,  with  the  consent  of 
the  parties  affected;  and  in  their  report  to  the  hoase 
the  committee  shall  state  what  portion  of  the  costs,  or 
what  sum  fbr  costs,  they  shall  so  think  fit  to  award, 
togetheriifith  the  names  of  the  parties  Uable  to  pay  the 
the  same  and  the  names  of  the  parties  entitled  to  receive  . 
the  same:  Provided  always,  that  no  landowner  who 
bondfick  at  his  own  sole  risk  and  charge  opposes  a 
bill  which  proposes  to  take  any  portion  of  the  said 
petitioner's  property  for  the  pui^Kises  of  the  bill  shall 
be  liable  to  any  costs  In  reapect  of  his  opposition  to 
Fuch  bill. 
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3.  On  application  made  to  the  taxing  officer  of  the 
honse  bj  saoh  promotere  or  petitioners,  or  by  their 
solicitors  or  parliamentaiy  agents,  not  later  than  six 
calendar  months  after  the  report  of  sach  committee,and 
in  cases  where  no  sum  shall  have  been  named  bj  the 
committee,  with  the  consent  of  the  parties  affected,  not 
nntil  one  month  after  a  bill  ofsnch  costs  shall  have  been 
delivered  to  the  party  chargeable  therewith, which  bill 
shall  be  sealed  with  the  seal  or  subscribed  with  the 
proper  hand  of  the  parties  claiming  sQcli  costs,  or  of 
their  solicitor  or  parliamentary  agent,  the  taxing  officer 
shall  examine  and  tax  snch  costs,  and  shall  deliver  to 
the  parties  affiscted,  or  either  or  any  of  them,  on 
application,  a  certificate  signed  by  himself  expressing 
the  amount  of  snch  costs,  or  in  cases  where  a  snm  for 
costs  shall  have  been  named  by  the  committee,  with 
the  consent  as  aforesaid,  such  sum  as  shall  have  been 
so  named,  with  the  name  of  the  party  liable  to  pay  the 
same,  and  the  name  of  the  party  entitled  to  receive  the 
same,  and  snch  certificate  shall  be  conclusive  evidence 
as  well  of  the  amount  of  the  demand  as  of  the  title  of 
the  party  therein  named  to  recover  the  same  from  the 
party  therein  stated  to  be  liable  to  the  payment  thereof; 
and  the  party  claiming  nnder  the  same  shall,  upon 
payment  thereof,  give  a  receipt  at  the  foot  of  such  certi 
ficate,  which  shall  be  a  sufficient  discharge  for  the  same. 

4.  All  powers  given  to  the  taxing  officer  by  the 
Acts  ten  and  eleven  Victoria^  chapter  sixty-nine,  and 
twelve  and  thirteen  Victoria^  chapter  seventy  eight, 
with  reference  to  the  examination  of  parties  and  wit- 
nesses on  oath,  and  with  reference  to  the  production  of 
documents,  and  with  reference  to  the  fees  payable  in 
respect  of  any  taxation,  shall  be  vested  in  the  taxing 
officer  for  the  purposes  of  this  Act 

5.  The  party  entitled  to  such  taxed  costs,  or  such 
sum  named  by  the  committee,  with  such  consent  as 
aforesaid,  or  his  executors  or  administrators,  may  de- 
mand the  whole  amount  thereof,  so  certified  as  above, 
from  anyone  or  more  of  the  persons  liable  to  the  payment 
thereof,  and  in  case  of  nonpayment  thereof  on  demand 
may  recover  the  same  by  action  of  debt  in  any  of  her 
Majesty's  Courts  of  record  at  Westminster  or  Dublin^ 
or  by  action  in  the  court  of  session  in  /Scotland.  In 
such  action  it  shall  be  sufficient,  in  England  or  Ire- 
land^ for  the  plaintiff  to  declare  that  the  defendant  is 
indebted  to  him  in  the  sum  mentioned  in  the  said  certi- 
ficate; and  the  said  plaintiff  shall,  upon  filing  the  said 
declaration,  together  with  the  said  certificate  and  an 
affidavit  ofsnch  demand  as  aforesaid,  be  at  liberty  to 
sign  j  ndgment  as  for  want  of  plea  by  nil  dicit,  and  take 
out  execution  for  the  said  sum  so  mentioned  in  the 
said  certificate,  together  with  the  costs  of  the  said 
action,  according  to  due  course  of  law:  Provided 
always,  that  the  validity  of  such  certificate  shall  not 
be  called  in  question  in  any  court. 

6.  In  such  action  it  shall  be  sufficient,  in  Scotlamd^ 
for  the  pursuer  to  allege  that  the  defender  is  indebted 
to  him  in  the  sum  mentioned  in  the  said  certificate, 
uader  the  like  proviso  in  regard  to  the  validity  of  the 
certificate. 

7.  In  every  case  it  shall  be  kwfhl  for  any  person 
from  whom  the  amount  ofsnch  costs  or  sum  named  by 
the  oommittee  with  consent  as  aforesaid  has  been  so  re- 
covered to  recover  from  the  other  persons,  or  any  of 
them,  who  are  liable  to  the  payment  of  such  costs  or 


sum  named  by  the  committee  with  consent  as  afbresul 
a  proportionate  share  thereof,  accordmg  to  the  namberj 
of  persons  so  liable,  and  according  to  the  extent  of 
the  liability  of  each  person. 

8.  In  any  case  in  which  the  committee  shall  htTS 
reported  that  the  preamble  is  not  proved,  and  where, 
in  accordance  with  the  standing  orders  of  either  boon 
of  Parliament  and  of  an  Act  of  the  ninth  year  of  her 
present  Majesty,  chapter  twenty,  a  deposit  of  monej 
or  stock  is  made  with  respect  to  the  applicatioa  to 
Parliament  for  an  Act,  the  money  or  stock  so  deposited 
shall  be  a  security  for  the  payment  by  the  promotera 
of  the  bill  for  the  Act  of  all  costs  or  sums  in  respect 
of  costs,  if  any,  payable  by  them  under  this  Act;  and 
every  party  entitled  to  receive  any  costs  or  snoi  so 
payable  shall  accordingly  have  a  lien  avuIaUe  in 
equity  for  the  same  on  the  money  or  stock  so  deposited, 
and  the  lien  shall  attach  thereon  at  the  time  when  the 
bill  is  first  referred  to  a  committee  of  either  honse  of 
Parliament;  provided  that  where  several  parties bsTS 
the  lien  for  an  amount  exceeding  in  the  aggregate  the 
net  value  of  the  money  or  stock,  their  respective  claims 
shall  proportionately  abate. 

9.  When  a  bill  is  not  promoted  by  a  company 
already  formed,  all  persons  whose  names  shall  appear 
in  such  bill  as  promoting  the  same,  and  in  the  event 
of  the  bill  passing,  the  company  thereby  incorporated, 
shall  be  deemed  to  be  promoters  of  such  bill  for  all  the 
purposes  of  this  Act. 

10.  For  the  purposes  of  this  Act  the  expression 
private  bill  shall  extend  to  and  include  any  bill  for  a 
local  and  personal  Act. 

11.  That  this  Act  shall  not  take  efilBCt  before  the 
first  dayof  iiTovern^er  one  thousand  eight  hondiedand 
sixty-five. 


CAP.  XXVIII. 

An  Act  to  authoriae  cerUin  payments  out  of  the  Land 
liovenues  of  the  Crown  to  provide  Compensation 
for  certwn  Claims  in  the  Ide  of  Man, 

[26th  May  1865.] 


CAP.  XXIX. 

An  Act  for  raising  the  Sum  of  One  mUlion  Poondsby 
Exchequer  Bonds  for  the  Service  of  the  Year  One 
thousand  eight  hundred  and  sixty-five. 

[26th  Jfay  1865.] 


CAP.  XXX. 

An  Act  to  grant  certain  Duties  of  Customs  "d  Inhuid 
Revenue:  [26th  ifay  1865.] 


CAP.  XXXI. 

An  Act  to  enable  the  Commissioners  of  Her  V^flf^^ 
Works  and  Public  Buildings  to  acquire  m^^JJ^J? * 
Lands  for  improving  the  Site  of  the  new  FnWic 
Offices  in  Douming  Street  and  the  AppK»^«» 
thereto.  [2nd  June  m.] 
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CAP.  XXXII. 
An  Ael  to  enable  the  Sesretaiy  of  State  !n  Ck>iincil  of 
India  to  acqoire  additional  Landa  for  improving 
.tlieSite  of  the  India  Office  and  the  Approaches 
thereto. 

[2nd  June  1865.] 

CAP.  XXXIIL 

An  Aet  to  repeal  the  Act  of  the  Parliament  of  Ireland 

of  the  Sixth  Year  of  Anne^  Chapter  Eleven,  for 

ex{dauung  and  amending  the  several  Acts  against 

Tories,  Bobbers,  and  Rapparees.  [2nd  June  1865.  ] 

1.  6  Anne^  e.  11  (1.),  ^.  repealed. 

2.  Orandjurieenottopreaentpereonaaavagranls. 

3.  Short  title. 

4.  Sect.  7.0/50  0. 3.  c.  102.  r^eo/^ 

*  Whkreas  it  is  expedient  to  repeal  the  laws  now  in 
force  nnder  which  poor  people  in  Ireland  are  sentenced 
to  penal  servitude  for  the  offence  of  vagrancy:'  Be  it 
euMted  bj  the  Qoeen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritaal 
.  tad  temporal,  and  commons,  m  this  present  Parliament 
aaeembledy  and  by  the  aathority  of  the  same  as 
follows: 

1.  The  Irieh  Act  of  the  sixth  year  of  Queen  Anne^ 
chapter  eleven,  for  explaining  and  amending  two 
several  Acts  against  tories,  robbers,  and  rapparees, 
and  flo  much  of  any  Act  or  Acts  as  revives  or  makes 
perpetual  the  same,  are  hereby  repealed. 

2.  From  and  after  the  passmg  of  this  Act.  it  shall 
not  be  lawful  for  any  grand  jury  to  present  any  person 
m  Ireland  as  a  vagrant,  any  statute  to  the  contrary 
aotwitbstanding. 

3.  Thia  Act  to  be  called  <«  The  Vagrancy,  Ireland, 
Amendment  Act,  1865.*' 

4.  The  seventh  section  of  the  Act  of  the  fiftieth 
George  the  Third,  chi^ter  one  hundred  and  two,  is 
hereby  repealed. 

#  

CAP  XXXIV. 

An  Act  to  make  the  Metropolitan  Housless  Poor  Act 
perpetuaL  [2nd  June^  1865.J 

CAP.  XXXV. 

An  Act  to  amend  the  Law  relating  to  the  Police 
Superannnalion  Funds  in  Coantles  and  Boroughs* 

[2nd  June  1865.] 

CAP.  XXXVL 
An  Aet  to  amend  the  Law  rekting  to  the  Registration 
of  County  Voters,  and  to  the  Powers  and  Duties  of 
Revising  Barristers  in  certain  Cases. 

[2nd  June  1865.] 

CAP.  xxxvn. 

An  Act  to  make  better  Provision  respecdng  the  Trans- 
action of  County  Bouness  and  the.  Adminbtration 
of  Justice  at  Quarter  Sessions  in  the  County  of 
Suaetx;  and  to  confirm  certain  Proceedings  of  the 
Jnstkes  of  the  said  County.        [2nd  June  \  865.] 


CAP.  xxxviir. 

An  Act  to  authoriae  the  Alteration  of  the  Time  for 
holding  Statutory  Meetings  of  Commissioners  of 
Supply  in  Scotland.  [19th  June  1865.] 

i 

CAP.  XXXIX. 

An  Act  to  authorise  the  Inclosnre  of  certain  Lands  in 
pursuance  of  a  Report  of  the  Indosure  Commission- 
ers fbr  England  and  Wales.     [19th  June  1665.] 

CAP.  XL. 

An  Act  to  extend  to  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  certain  of  the  Pro- 
Tuions  of  an  Act  passed  in  the  Session  holden  in 
the  Twenty-third  and  Twenty-fourth  Years  of  Her 
present  Majesty,  intituled  An  Act  togive  to  Trustees^ 
Mortgagees^  and  other  certain  Powers  now  comr 
monlg  inserted  in  Settlements^  Mortgages,  and 
WUls.  [19thJ»iM  1865.] 

CATP.  XLL 

An  Act  to  confirm  certain  Provisional  Orders  nnder 
«'The  Local  Government  Act,  1858,"  relatbg  to 
the  Districts  of  Sheffield,  Bradford,  and  Oloucester. 

[19th  June  1865.] 

CAP.  XLIL 
An  Act  for  facilitating  the  Annexation  of  Tithes  to 
District  Churches.  [I9lh  June  1865.] 

CAP.  XLIU. 

An  Act  to  provide  for  the  Security  of  property  of 
Married  Women  separated  from  their  Husbands  in 
Ireland.  [19th  June  1865.] 

1 .  Protection  of  property  acquired  hg  vrife  after 

desertion  bg  her  husband. 

2.  Protection  of  wif^s  property  after  divorce  d 

mensd  et  thoro. 
8.  After  divorce  a  mensd  et  thoro,  wife  to  be 
deemed  feme  sole  as  to  property. 

4.  Mode  of  enforcing  decree  for  alimony. 

5.  To  apply  to  Ireland  only. 

*Whbreas  certain  provisions  have  been  made  fbr  the 
protection  of  the  property  of  maniod  women  separated 
from  their  husbands  in  England,  and  it  is  expedient 
to  extend  the  same  to  Ireland:*  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritnid  and  tern* 
poral,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  as  follows: 
1 .  A  wife  deserted  by  her  husband  in  Ireland  may 
at  any  time  after  such  desertion,  if  resident  within  the 
police  dbtrict  of  Dublin,  apply  to  a  police  magistrate, 
or  if  resident  in  the  country  to  justices  in  petty 
sessions,  or  in  either  case  to  a  judge  of  the  Court  of 
Common  Pleas  sitting  in  chambers,  for  an  order  to 
protect  any  money  or  property  she  may  acquire  by  her 
own  lawfol  industry,  and  property  which  she  may 
become  possessed  of  after  such  desertion,  against  her 
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husband  or  his  <9^QditO|9,  .or  apj  parson  claiming  under 
him ;  and  anch  magu^te  pr  jostioe  or  jndga.  if  satis- 
fied of  the  &ct  of  buch  desertion,  and  that  the  same  was 
withont  reasonable  cause,  and  that  the  wife  is  main- 
iamlng  herself  hj  her  own  industiy  or  property,  may 
make  and   give    to  the    wife  an  order  protecting 
her  earnings  and  property  acqnined  since  the  commence- 
ment of  snch  desertion  fiiomher  husband,  and  all  credit- 
ors  and  persons  claiming  under  him,  and  such  earnings 
and  property  shall  belong  to  the  wife  as  if  she  were  a 
feme  sole:  Provided  always,  that  a  oopy  of  ereiy  snch 
order,  if  made  by  a  police  magistrate  or  justices  at  petty 
sessions,  shall,  within  ten  days  from  the  making  thereof, 
be  lodged  with  the  cleric  of  the  peace  of  the  oonnty 
wiihin  which  the  wife  is  resident;  and  that  it  shall  be 
lawful  for  the  hnsband,  and  any  creditor  or  other 
person  claiming  nnder  him,  to  apply  to  the  same  jndge, 
or  any  other  judge  of  the  Court,  or  to  the  magistrate  or 
justices  by  whom  such  order  was  made^  or  for  the 
time  being  acting  instead  of  or  as  successors  to  the 
same,  for  the  discharge  thereof:  Provided  also^  that 
if  the  husband,  or  any  creditor  or  other  person  claim- 
ing nnder  the  husband,  shall  seize  or  continue  to  hold 
any  property  of  the  wife  after  notice  of  any  such  order, 
he  shall  be  liable,  at  the  suit  of  the  wife  (which  she  is 
hereby  empowered  to  bring),  to  restore  the  specific 
property,  and  also  for  a  sum  equal  to  double  the  value 
of  the  property  so  seized  or  held  after  such  notice  as 
afbresaid:  If  any  such  order  of  protection  be  made,  the 
wife  shall,  during  the  continuance  thereof,  be  and  be 
deemed  to  have  been  during  snch  desertion  of  her  in 
Mie  like  pooiUon  in  all  respecto  with  regard  to.  pro 
per^,  and  courtesy,  and  suing  aijid  being  aoed,  as  she 
would  be  under  this  Act  if  she  obtained  a  decree  of 
divorce  d  tnenad  d  thoro. 

2.  In  every  case  of  a  divorce  d  menad  et  thoro  the 
wife  shall,  from  the  date  of  the  sentence,  and  whilst 
the  separation  shall  aomtauie,  be  considered  as  a  feme 
sole  with  vespect  to  property  of  any  description  which 


4.  Every  decree  or  order  Smp  aUmony  tad  coiki 
made  or  pronounced  after  the  poiNag  of  th«  Aa  bf 
any  court  mireland having  anthoiity  &r  that poipoae 
may  be  enforced  in  the  same  manner  as  if  the  sak 
decree  or  order  was  a  Judgment  or  order  of  one  rf  tlw 
superior  courts  of  Uiw  in  Ireland. 

6.  This  Act  shall  be  held  to  apply  to  Jrslaiidoolj. 


CAP.  XLIV. 

An  Act  Ibr  confirming  a  PiDVisional  Otder  made  bj 
the  Board  of  TnMto  'nnder  Thv  Mercb^t  Skipping 
Act  Amendment  Act,  1862,  rela^g  to  the  Pilot 
ageoftheBiver  J]^.  [l{|th/wM  1865. 


CAP.  XLV. 

An  Act  to  provide  for  the  Collection  bj  maani  of 

Stamps  of  Fees  payable  in  the  Superior  Cowts  of 

Law  at  WeiiminuUrf  and  in  the  OSoes  beloociog 

thereto.  [19tb  Jwm  186$.] 

CAP.  XLVt 

An  Act  to  suspend  the  making  of  Lists  aadtkeBtlloti 
for  the  MiUtia  of  the  United  KiagdM* 

[19tb/wie  1865.] 

Sec  1.  Meeting  wdai%n(f  to  UieMUUa  i^Ae  UwiUd 

Kwgiom  mid MlfBUfir^ueh MHitia  tut 

pended. 

9.  Prooiedinginiasfhihadduri^mikntpwm 

hjf  order  in  catmeiL 
S,  i^  long  mliais  are  muptfiiino^mmm^^ 
irarumit  extracts,  ivt  ae  rtptired  hn  Sect 

4  Not  to  extend  to  prevent  tie  AoUviif  9/ ctr- 
toin  meetings  rdiuing  to  ike  MUUinim 
•Wbbubas  it  is  expedient  to  enspend  for  a  Anther 


she  may  acquire  or  which  may  come  to  or  devolve  on  '  period  the  ballots  for  the  Militia  of  the  United  King- 


her,  and  snch  property  may  be  disposed  of  by  her  in 
all  respects  as  a  feme  sole,  and  on  her  decease  the 
same  shall,  in  case  she  shall  die  intestate,  go  as  the 
same  would  have  gone  if  her  husband  had  been  then 
dead:  Provided  that  if  any  such  wife  should  again 
cohabit  with  her  husband,  all  such  property  as  she 
may  be  entitled  to  when  such  cohabitation  shall  take 
place  shall  bo  held  to  her  separate  use,  subject,  how- 
ever, to  any  agreement  in  writing  made  between  her- 
self and  her  hnsbaad  whilst  separata 

3.  In  every  case  of  divorce  d  mensd  et  thoro  the 
wi&  shall,  whilst  so  separated,  be  oonsidered  as  a  feme 
aole/fdr  the  purposes  of  contract,  and  wrongs  and 
ii^riesi  and  suing  and  bdngsaed  in  any  civil  proceed- 
ing, and  her  hnsband  shall  not  be  liable  In  respect  of 
any  eagagement  or  contract  she  may  have  entered 
into,  or  for  4my  wrongful  act  or  omission  by  her,  or 
for  any  costs  she  may  incur  as  plaintiff  or  defendant: 
Provided  that  where  upon  any  such  divorce  alimony 
baa  beeui  decreed  or  ordered  to  be  paid  to  the  wife, 
and  elie  aame  shall  not  be  duly  paid  by  the  husband, 
liftshaii  be  liable  for  necessaries  supplied  for  her  use: 
Provided  that  nothing  shall  prevent  the  wife  from 
joining  at  any  time  during  such  separation  In  the 
exArcise«f  any  j^nt  power  given  to  heiielf  and  her 
husband. 


dom;*  Be  it  therefore  enacted  by  the  QMen'sDoet 
excellent  Majesty,  and  by  and  if  ith  the  advice  aod 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons in  thu  present  Parliament  assembled,  aad  bj 
the  authority  of  the  same  as  follows:— 

1.  All  general  and  subdivision  meetbgs  relatiDgto 
the  Militia  of  the  United  Cngdom,  and  aU  proceedings 
relating  to  procuring  anv  returns  or  preparing  or 
making  out  lists  of  such  Militia,  or  any  part  thereo( 
for  the  purpose  of  a  ballot,  or  relatmg  to  bsllotiogfor 
any  Militiamen  or  supplying  any  vacancies  in  eoch 
Militia  by  ballot,  as  are  or  may  be  directed  or  aatbo* 
riaed  by  or  under  any  Act  of  Parliament  now  in  forcei 
shall  cease  and  remain  suspended  until  the  .first  dij 
of  October  one  thousand  eight  hundred  and  aixtf-eix* 

2.  Provided  always,  that  it  shall  be  lawful  for  her 
Majesty,  by  any  order  in  council  to  direct  that  vij 
proceedings  shall  be  had  at  any  time  before  the  expir- 
ation of  such  period  as  aforesaid,  either  for  the  giving 
of  notices  and  making  returns  and  preparing  lists,  and 
also  for  the  proceeding  to  ballot  and  enrol  men  for  the 
filling  op  vaeaticies  in  the  Mlfitia,  aaher  Majestf  shaU 
deem  expedient;' and  upon  the  leaning  ofan^soch 
order  aU  such  proceedh^^  «haU  be  had  for  eanTwg 
into  exeontion  all  the  provisions  of  the  Acts  in  force 
in  the  United  Kingdom  rdatiog  to  the  giving  notices 
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for  sod  retarns  for  lists,  and  for  the  balloting  and 
eBroditig  of  men  to  snpplj  anj  vacancies  in  the  Militia, 
and  lioldiog  general  and  subdivision  meetings  for  sacb 
purpose  at  sndi' times  respective! j  as  shall  be  expressed 
k  any  asch  order  In  council,  or  by  any  directions 
pven  In  pnranance  thereof  to  Lord  Lieutenants,  or 
Depa^  Lieutenants  acting  for  Lord  Lieatenants,  of 
the  several  oonnties,  shires,  cities,  and  places  in  the 
United  Kiogdom ;  and  all  the  provisions  of  the  several 
Acta  in  force  in  the  United  Kingdom  relating  to  the 
Militia  aliall,  npon  any  snch  order,  and  direction  given 
ia  parsiuuice  thereof  become  and  be  in  fall  force  and 
be  carried  into  execution  at  the  periods  specified  in 
ssch  order  or  direction  as  aforesaid,  with  all  such 
penahiee  and  forfeitures  fbr  any  neglect  thereof,  as 
fidly  as  if  such  periods  had  been  fixed  in  the  Acts 
rdsting  to  such  Militia. 

3.  So  long  as**  the  making  of  lists  and  the  ballots 
for  the  MiKlia  of  Oreat  Britain  are  suspended  it  shall 
not  be  ftecessarf  for  the  clerks  of  general  meetings  of 
the  seinsral  connties  therein  to  transmit  to  the  clerks 
of  the  enb-division  meetings,  or  to  her  Majesty's 
principal 'secretary  of  state  for  the  war  department, 
the  extracts  and  abstracts  mentioned  and  referred  to 
in  section  three  of  seventh  George  the  Fourth,  chapter 
fifty*eight. 

4.  Provided  also,  that  nothing  herein  contained 
BhaU  extend  to  prevent  the  holding  before  the  expir- 
ation of  snch  period  as  aforesidd  of  snch  general  or 
other  itieetings  relating  to  the  Militia  of  the  United 
Kingdom  as  may  be  called  in  Oreat  Britain  under  the 
authority  of  one  of  her  Majesty's  principal  secretaries 
of  state,  or  in  Ireland  under  the  authority  of  the  Lord 
Lienteiiaiit  or  other  chief  governor  or  governors  of 
Irehnd,  of  of  any  meeting  which  may  be  called  for 
the  pnrpoae  of  altering,  enUrging,  or  providing  any 
]daee  for  the  reoeption  of  the  arms,  accoutrements, 
etothiog,  or  other  stores  belonging  to  the  Militia. 


CAP  XLVIL 

An  Act  to^fray  the  charge  of  the  pay,  clothmg,  and 
contingent  and  other  expenses  <^  the  disembodied 
Militia  m  Great  J^rdom  and  Ireland;  to  grant 
allowmnoea  in  certoin  cases  to  anbaltem  officers, 
adjntattts»  paymasters,  quartermaetetfs,  snigeons, 
assistant  surgeons,  and  surgeons  mates  of  the 
Militia;  and  to  anthoriae  the  employment  of  the 
non-commissioned  officeii.        [19th  Jim$,  1865.] 

CAP  XLVIU. 

An  Act  to  snppiv  means  towards  defraying  the  ex- 
pense of  providing  courts  of  justice  and  the  various' 
ofieea  belonging  thereto;  and  for  other  purposes. 

[I9th/tiii^l866.j 

CAPXUX. 

An  Act  to  enable  the  commissioners  of  her  Migosty's 
works  and  public  bnlldings  to  acquire  a  site  for  the 
erection  and  concentration  of  courts  of  justice,  and 
of  the  variona  offices  beloujl^ng  to  the  same. 

[I9th  June,  1865.] 


CAP.  L. 

An  Act  for  regulating  the  keeping  of  Dogs,  and 
for  the  protection  of  Sheep  and  other  property  from 
Dogs,  in  Ireland.  [I9th  June,  1865.] 

Sec  1.  SkoH  HOe. 

2.  Commeneement  of  Act.  - 

3.  Only  to  extend  to  Ireland. 

4.  Interpretation  elause. 

5.  Oommieeionere  of  inland  revenue  to  provide 

dieefor  denoting  lieente  dtOy, 

6.  License  to  keep  doge,  ^c 

7«  Oecupiere  to  he  liable  to  payment  of  Uotnse 
duty* 
Joint  Ocoupiere* 
8«  CUrk  to  moXre  entry  ofUoence  th  hook  to  le 

kept  fbr  that  purpose. 
9-  Proceedings  on  transfer  of  dog  by  saleorgifL 
10.  Power  to  justices  to  enforce  payment  of  fees 
in  certain  cases.     Petty  Sessions  clerk  shall 
fill  upformSi  when  required* 
IK  Lists  of  licenses  to  be  printed  and  posted.  ' 

12.  Petty  Sessions  derkto  account  with  (he  regis- 

trar half-yearly. 

13.  Accounte  to  be  verified. 

14.  Allowance  for  licenses  or   license  stamps 

spoiled,  ^c 

15.  Repayment  of  expenses. 

16.  Monies  received  for  stamps  to  he  subject  to 

21  j-  22  Vict.  c.  100. 

17.  Accounts  to  be  presented  to  Parliament. 

ISi  Reffistrars  to  furnish  notices  setting  fnih 
Acts  required  to  be  done  under  this  Act. 

19»  Provisions  of  the  stamp  Acts,  as  far  as  ap*' 
plicaMe,  to  he  extended  to  this  Act 

20.  Penalty  on  owners  of  dogs  not  having  the* 

scans  lioennd, 

21.  Penalty  for  refising  to  produce  Ueenst. 

22.  Meoovery  of  penalties.    AppUeation  of  penal- 

ties. 

23.  Ho  penalty  where  failure  not  wUfd. 

*•  Whereas  much  loss  and  damage  is,  suffered  in  Ire* 
land  by  the  owners  of  sheep  and  other  property  by 
the  ravages  of  dogs,  and  thero  is  great  difficulty  in 
identifying  the  owners  of  such  dogs:  And  whereas  it 
is  expedient  to  rogulate  the  keeping  of  dogs:  "  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows: 

Preliminary. 
\.  This  Act  may  be  cited  for  all  pnrpeses  as  the 
<'Dog8  RegnUtion  (Irdand).  Actr  1865." 

2.  This  Act  shall  come  into:  operation  on  the  first 
day  of  January,  one  thousand  eight  handrod  and 
sixty-six. 

3.  This  Act  shall  extend  to  IreUmd  only. 
4.— 

Ihe  expression  <* registrar"  as  used  in  this  Act, 
shall  mean  the  registrar  under  the  petty  seasions 
clerks  (/rs2aiMQ  Aet»  185d: 

The  expreauon  ^  Lord  Iaentenant»"as  used  in  tfaia 
Act,  shall  mean  the  Lord  Lieatenant  or  other 
Chief  Qovemor  oi  Govenora  of  Ireland: 


Id 
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The  expressioD  *'  chief  or  under  secretary,"  as  used 
in  this  Act,  shall  mean  the  chief  or  under  secre- 
tarj  of  the  Lord  Lieutenant  or  other  chief  go- 
vernor or  governor  of  Ireland: 

The  expression  '*  petty  sessions  clerks,"  as  used  in 

.  this  Act,  shall  mean  the  clerk  of  any  petty  ses- 
sions court  under  the  '*  petty  sessions  {Ireland) 
Act,  1851,'*  and  the  '*peUy  sessions  clerk  {Ire- 
land) Act,  1858,"  and  shall  include  the  chief  or 
other  clerk  of  any  police  court  in  the  police  dis* 
trict  of  Dublin  metropolis: 

The  expression  ''justice  or  justices  at  petty  sessions," 
as  used  in  this  Act,  shall  include  any  divisional 
justice  of  Dublin  metropolitan  police;  and  the 
expression  **  petty  sessions  district,"  as  used  in 
this  Act,  shall  include  the  police  district  of  the 
Dublin  metropolis. 

PART  L 
5.  The  commissioners  of  inland  revenue  shall  pro- 
vide all  necessary  dies  for  denoting,  either  by  im- 
pressed or  adhesive  stamps,  the  amount  or  vaine  of 
licenses  according  to  the  scale  fixed  in  schedule  A.  to 
this  Act  annexed;  and  the  registrar  shall,  under  the 
direction  and  supervision  of  the  chief  or  under  secre- 
tary, cause  a  sufficient  supply  of  the  forms  in  the 
schedule  (B.)  to  this  Act  annexed  to  be  printed;  and 
the  said  commissioners  shall  cause  any  of  such  forms 
to  be  stamped  according  to  this  Act  with  proper  stamps 
denoting  the  license  duty  thereon ;  and  the  registrar 
shall  cause  the  same,  when  so  stamped,  and  also  any 
adhesive  stamps  that  may  be  necessary  for  the  pur- 
poses of  this  Act,  to  be  from  time  to  time  furnished 
to  the  several  petty  sessions  clerks  in  Ireland;  and 
for  the  purposes  aforesaid  the  said  commissioners  shall 
snpply  the  registrar  with  such  stamped  forms  and 
adhesive  stamps  for  denoting  the  amount  or  value  of 
any  of  such  licenses,  under  such  rules  and  regulations 
as  the  chief  or  under  secretary  shall  from  time  to  time 
make  or  direct* 

6.  Any  person,  after  the  commencement  of  this 
Act,  having  in  his  possession  or  custody  any  dog  or 
dogs,  shall,  on  or  before  the  thirty-first  day  of  March 
in  each  year,  take  out  a  license  for  such  dog  or  dogs 
in  the  petty  sessions  district  in  which  he  shall  reside; 
and  the  petty  sessions  clerk,  upon  payment  by  such 
person  of  the  proper  license  duty,  shall  deliver  such 
license  to  such  person,  which  shall  entitle  such  person 
to  keep  such  dog  or  dogs  for  one  year  from  and  after 
the  date  of  such  license:  Provided  always,  that  where 
the  owner  of  a  dog  or  dogs  has  given  the  custody  of 
such  dog  or  dogs  to  another  person  who  shall  not 
reside  in  the  same  petty  sessions  district  as  the  owner, 
the  license  for  such  dog  or  dogs  shall  be  taken  out 
by  the  person  having  the  custody  of  snch  dog  or  dogs, 
and  not  by  the  owner. 

7.  The  occupier  of  any  house  or  premisea  where 
any  dog  or  dogs  are  kept  or  permitted  to  live  or  re- 
main shall  be  liable  to  pay  the  license  duty  for  such 
dog  or  dogs,  and  in  default  of  such  payment  shall  be 
liable  to  the  penalties  incurred  by  persons  keeping 
unlicensed  dogs,  unless  the  said  occupier  can  prove  to 
the  aatisfiietlon  of  the  justice  or  justices  that  be  is  not 
the  owner  or  has  not  the  custody  of  such  dog  or 
dogs,  and  that  such  dog  or  dogs  were  kept  or  pertnit- 


ted  to  live  or  remain  in  the  said  house  or  pranisos 
without  his  sanction  or  knowledge:  Provided  slways, 
that  where  there  are  more  occupiers  than  one  in  any 
house  or  premises  let  in  separate  apartments  or  lodg« 
ings,  or  otherwise,  the  occupier  of  that  particDlarpart 
oi  the  premises  in  which  such  dog  or  d<^  shall  ha?e 
been  kept  or  permitted  to  live  and  remain  shall  be 
liable  to  pay  the  license  duty  for  such  dog  or  dogs. 

8.  Every  petty  sessions  clerk  shall  keep  a  book  to 
be  provided  by  the  registrar,  and  to  be  called  "the 
Registry  of  Dogs  License  Book,"  in  which  he  shall 
register  the  issue  of  such  license,  the  date  thereofiand 
the  name  and  residence  of  the  person  to  whom  isaaed, 
as  also  the  description  of  the  dog  or  dogs  as  con- 
tained in  the  license,  which  book  shall  be  open  to  the 
inspection  of  the  registrar  and  his  clerks,  and  of  every 
justice  of  the  peace,  county  inspector,  sub-inspector, 
head  or  other  constable  of  constabuUry,  and  of  every 
superintendent,  head  or  other  constable,  of  the  Dublin  \ 
metropolitan  or  other  local  police  force;  and  the  petty  j 
sessions  clerk  shall  certify  at  the  foot  or  on  the  back  , 
of  every  such  license  that  the  same  has  been  duly  re- 
gistered, and  shall  affix  to  every  snch  certificate  of 
registry  a  sixpenny  petty  sessions  stamp,  to  be  paid 
for  by  the  person  taking  out  the  license. 

9.  Where  any  dog  shall  be  transferred  by  sale  or 
gid  by  its  owner  to  any  other  person,  it  shall  not  be 
necessary  for  such  person  to  take  out  a  new  license  for 
such  dog  if  snch  dog  shall  have  been  licensed  within 
the  year,  but  such  person  shall  obtain  from  the  petty 
sessions  clerk  of  the  district  where  the  licence  was 
issued  a  certificate  in  the  form  in  the  schedule  (D.)to 
this  Act  annexed,  to  which  certificate  a  sixpenny  petty 
sessions  stamp  shall  be  affixed  to  be  paid  by  the  per- 
son requiring  the  same,  and  snch  person  shall,  within 
fifteen  days  after  such  transfer,  canse  snch  certificate 
to  be  registered  in  the  ''  Regbtry  of  Dogs  License 
Book  "  for  the  petty  sessions  district  in  which  the 
person  to  whom  such  transfer  shall  have  been  maJe 
resides,  and  the  petty  sessions  clerk  ef  snch  district 
shall,  on  application,  register  such  corticate,  and 
shall  certify  such  registry  at  the  foot  or  at  the  bade 
of  the  certificate,  and  no  fee  or  stamp  duty  shall  be 
payable  on  snch  registry;  and  in  default  of  csnsitig 
such  registry  to  be  made,  such  person  shall  be  liable  to 
the  penalties  incurred  by  persons  keeping  unlicensed 
dogs. 

10.  In  case  the  person  who  shall  be  liable,  under 
the  provisions  of  this  Act,  to  pay  such  fee  of  sixpence 
upon  every  such  certificate  of  the  registry  of  roch 
license,  shall  fail  to  make  such  payment,  it  shall  be 
lawful  for  the  justice  or  justices  at  petty  M^n^M  to 
make  a  summary  order,  on  the  oomplamt  of  the  deix 
of  snch  petty  sessions,  to  require  the  payment  of  snch 
fee;  and  such  order  shall  be  enforced  in  like  manner 
as  any  order  of  a  justice  or  justices  may  now  be  en- 
forced under  the  provisions  of  ••The  Pet^  Sessioiii 
{Ireland)  Act,  1851,"  and  any  Act  amending  the 
same:  provided  always,  tiiat  every  petty  sessions  dei* 
shall,  when  required  so  to  do,  and  as  a  part  of  bis 
duty,  and  withOnt  charge,  properly  fill  op  all  licenses 
purchased  of  him  under  the  provisions  of  this  Act. 

11.  Every  petty  sessions  clerk  shall,  on  orbeforetse 

fifteenth  day  of  April  in  each  year  after  tii6  a>o??*^' 
ment  of  this  Aoi,  cause  a  sufficient  number  of  Brti  to 
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be  printed  or  written  In  the  form  in  the  Schedule 
(C)  to  this  Act  annexed,  and  shall  cause  snch  lists 
to  be  posted  on  or  near  to  the  doors  of  every  pettj 
MooDfl  court  and  police  station  and  barrack  within 
Us&trict,  and  shall  fhmidh  a  oopj  of  sach  lists  to 
the  deik  of  each  poor  law  nnion  in  his  district,  and 
totbeiecretaiy  of  the  grand  jnry  of  the  county  in 
vhkh  his  district  ia  situate.  The  cost  of  printing 
lad  posting  snch  lists  shall  be  defrayed  by  the  re* 
girtnr. 

IS.  E?ery  petty  sesaiona  dei^  shall  aoeonnt  with 
tlie  registrar  for  all  licenses  or  license  stamps  issued 
to  him;  sod  such  account  shall  be  made,  passed,  and 
udited  in  soch  form  and  manner  and  at  such  times 
u  the  Lord  Ueotenant  shall  for  that  purpose  direct. 

13.  Srery  such  account  shall  be  verified  by  the 
liBdaTit  or  affirmation  of  the  petty  sessions  derk,  to 
be  made  before  the  registrar  or  one  of  the  justices  of 
ibe  district  or  one  of  the  districts  to  which  the  said 
dak  sliiU  belong. 

14.  The  Lord  Lieutenant  may  from  time  to  time 
Dike  regalations  for  the  allowance  of  such  of  the 
tees  or  license  stamps  issned  nnder  the  provisions 
of  thii  Act  as  may  have  been  spoiled  or  rendered 
Olden  or  unfit  (or  the  purpose  intended,  or  which 
tbrngii  mistake  or  inadvertence  may  have  been  im- 
properly or  unnecessarily  used. 

15.  All  the  costs  and  expenses  incurred  by  the 
cooniflsioners  of  inland  revenue  and  registrar  under 
liiis  Act  shall  be  paid  out  of  the  monies  arising  from 
tiienle  of  licenses  under  this  Act,  and  any  surplus 
Domes  irising  from  such  sale,  and  remaining  in  the 
^  or  such  registrar  after  defraying  all  expenses 
incurred  by  him  nnder  this  Act,  shall  be  paid  over  by 
^  once  a  year  to  the  credit  of  the  treasurer  of  the 
OHmtj  or  borough,  as  the  case  may  be,  in  which  such 
ImiceB  shill  have  been  sold,  in  such  manner  as  the 
I«rd  lieatenant  shall  direct,  to  be  applied  by  such 
ti^nnrer  in  aid  of  th^  eonnty  or  borough  rates,  as  the 
^  naj  be,  in  snch  manner  as  the  grand  jury  or 
tovQcoandl  of  such  county  or  borough  shall  direct: 
pro?ided  alw^rs,  that  it  shall  be  lawful  for  the  Lord 
UoteosDt  from  time  to  time,  by  any  writing  under 
ulttd,  to  direct  that  the  registrar  shall  have  and 
»^tflowed  to  retain  snch  annual  sum  as  the  Lord 
^jMoteBaut  may  think  fit,  by  way  of  remuneration  for 
uetrooblemcnrred  by  the  registrar  and  his  clerks 
^  {7  the  petty  sessions  clerks  respectively  in  per- 
"'"■^  the  duUes  imposed  on  them  by  this  Act 

\6*  The  monies  received  by  the  clerk  of  petty 
i^Qs  for  the  petty  sessions  stamps  to  be  used  for 
"^porposes  of  this  Act  shall  be  subject  in  aU  re- 
acts to  the  provisions  of  "  The  Petty  Sessions  Clerk 
y«W)  Act,  1858." 

^t  The  registrar  shaU  nrake  out  and  prepare  an 
|^<al  statement  of  his  accounts  nnder  this  Act  at 
^timeaDd  hi  sii^h  form  as  the  Lord  Lientenant 
1^  direct,  and  snch  accounts  shall  be  annually  laid 
^Ptriiaoenfc 

J8.  The  registmr  shaU,  in  snffident  time  before 
^^^^-te^  day  of  IMamber  one  thousand  eight 
^'^  »nd  sixty-five,  furnish  to  the  clerks  of  petty 
^^  printed  notiees,  which  the  said  clerks  shall, 
"<*  before  the  said  thirty-first  day  of  December, 

"^  to  be  fixed  or  pUced  on  the  outside  of  the  seve- 


ral church  and  chapel  doors  or  other  public  and  conspi* 
cnous  buildings  or  places  within  their  respective  dis- 
tricts, and  which  notices  shall  spedfy  the  several  Acts 
required  to  be  done  for  the  purpose  of  registering  any 
dog  or  dogs  under  the  provisions  of  this  Act 

PART  II. 

Penalties. 

19.  The  provisions  contained  in  the  several  Acts 
for  the  time  being  in  force  relating  to  stamps  under 
the  care  and  management  of  the  commissioners  of  in* 
land  revenue  shall  (so  far  as  the  same  are  applicable, 
and  consistent  with  the  provisions  of  this  Act),  in  all 
oases  not  hereby  provided  for,  be  in  full  force  and 
effect  with  respect  to  the  stamps  to  be  provided  under 
the  provisions  of  this  Act,  and  shall  be  applied  and  put 
in  execution  for  preventing,  detecting,  and  punishing  all 
frauds,  forgeries,  and  other  oflTences  relating  thereto, 
as  fully  and  eflfectually,  to  all  intents  and  purposes, 
as  if  snch  provisions  had  been  adapted  to  and  spe- 
cially enacted  by  this  Act  in  reference  to  the  stamps 
hereby  provided. 

20.  Any  person  who  shall,  from  and  after  the 
thirty-first  day  of  March  in  each  year  after  the  com- 
mencement of  this  Act,  have  in  his  possession  or 
custody  any  dog  or  dogs  not  duly  licensed  in  accord- 
ance with  the  provisions  of  this  Act,  shall  be  liable  to 
a  penalty  not  exceeding  two  pounds;  and  the  justice 
or  justices  shall  further  order  such  person  forthwith  to 
take  out  a  license  for  such  dog  or  dogs;  and  the  petty 
sessions  clerk  shall  thereupon  issue  such  license  apon 
payment  of  the  proper  license  duty  by  such  person, 
and  such  license  shall  beheld  to  be  valid  to  the  thirty- 
first  day  of  March  next  following  the  date  of  such 
license;  and  if  after  snch  order  snch  person  shall  con- 
tinue to  keep  any  dog  or  dogs  without  having  ob- 
tained a  license,  he  shall,  in  addition  to  the  penalty 
imposed  for  the  second  and  any  subsequent  ofience, 
pay  a  snm  not  exceeding  one  shilling  for  each  day  he 
shall  have  kept  a  dog  without  license. 

21.  Every  person  having  in  his  possession  or  cus- 
tody any  dog  or  dogs  shaU  produce  the  license  for 
such  dog  or  dogs  whenever  so  reqnured  by  a  justice 
of  the  peace,  officer,  head  or  other  constable  of  con- 
stabulary or  of  the  Dublin  metropolitan  or  other  local 
police  force,  and  m  case  of  refusal  he  sliall,  if  license^ 
be  liable  to  a  penalty  not  exceeding  five  shillings. 

22.  Every  penalty  recoverable  under  the  provisfioni 
of  this  Act  shall  be  recoverable  in  a  summary  way, 
with  respect  to  the  police  district  of  Dublin  metroi- 
polis  subject  and  according  to  the  provisions  of  any 
Act  regnhiting  the  powers  and  duties  of  justices  of 
the  pence  for  such  district  or  of  the  policS  of  such  dis- 
trict, and  with  respect  to  other  parts  of  Ireland^ 
before  a  justice  or  justices  of  the  peace  sitting  in 
petty  sessions,  subject  and  according  to  the  provisions 
of  '*The  Petty  Sessions  (Ireland)  Act,  1851,"  and 
any  Act  amending  the  eame,  and  shaU  be  applied 
according  to  the  provisions  of  **The  Fines  Act 
(Ireland)  Act,  1861,"  and  any  Act  amendmg  the 
same. 

23.  No  penalty  shall  be  exacted  hi  any  case  where 
it  shall  appear  to  the  satisfaction  of  the  justice  or 
jastiees  that  the  person  failing  to  comply  with  the 


IS 
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provisions  of  this  Act  has  not  wilfully  been  gailty  of 
soch  failure,  bnt  that  snch  failure  has  been  occasioned 
by  accident;  provided  always,  that  snch  justice  or 
justices  shall  forthwith  order  snch  person  to  take  out 
a  license  for  the  dog  or  dogs  in  his  possession  or 
eustody,  or  otherwise  comply  with  the  provisions  of 
this  Act,  and  that  snch  person  shall  forthwith  comply 
with  such  order. 


SCHEDULES. 

SCHKDCLE  (A.) 


BdhfdQla. 


For  every  license  to  keep  one  dog 

For  every  license  to  keep  two  or 
more  dogs 


SCHBDUUB  (B.) 
I  hereby  certify,  that  A.B.  [farmer]^  residing  at 
in  the  tovmland  of  in  the 

parish  of  in  the  county  of 

has  this  day  taken  out  a  license  for  the  year  ending 

for  the  dog  or  dogs 
described  at  the  foot  hereof,  and  pud  the  sum  of 
being  the  licence  duty  im- 
posed m  respect  of  such  dog  or  dogs  by  the  "Dogs 
Reguhition  (Ireland)  Act,  ises.** 


VmnlMrofDogiL 


CoUmr. 


DMQllpUoib 


Dated  this 


day  of 
(Signed)        €.D^ 
Clerk  of 
Petty  Sessions. 


18 


Va  In 


J^o«s.— In  cum  where  an  owner  or  mailer  of  a  pack  of 
honndi,  hanien,  or  beagles,  or  an  owner  of  Beveral  grey- 
honnds,  takes  out  a  license,  the  number  of  suoh  dogs  need 
«nly  be  given  i  bnt  where  a  license  is  taken  oat  for  other 
dogs,  the  eolonr  and  description  of  each  dog  ihonld  bo  given 
as  fitf  as  possible. 

)  I  hereby  certiiy,  that  this  license  has 
/  been  duly  registered  m  the  "  Registry  of 
^  Dogs  License  Book"  kept  for  that  pur- 
(  pose  by  me,  pursuant  to  section  &  of  the 
j  "DogsRegulation (Ireland)  Act,  1865." 
Dated  this  day  of  18    . 

(Signed)  (    . 

Clerk  of 
Petty  Sessions. 

SCHIDULB  (C.) 

I  hereby  certify,  that  the  following  persons  have 
taken  oat  licenses  in  the  petty  sessions  district  of 
m  the  county  of  for  the  number 


of  dogs  set 
ending 

opposite    their  names    for  tiie  yei 

Ksme. 

BMidenea 

Ktimber  of  I)ogi 

* 

Dated  this 


day  of 
(Signed)        CD^ 
Clerk  of 
Petty  Sessions. 
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SCHIDULB  (D.) 

I  hereby  certify  that  A,B.  [farmer]  retidiog  I 
in  the  townland  of  ii 

the  parish  of  in  the  county  of 

has  paid  the  Ucense  duty,  under  the  ^  Dog 
Regulation  (Ireland)  Act,  1865,"  for  the  dog  describes 
at  the  foot  hereof  for  the  year  ending  18 


CJohmr. 


Dewilptlofl. 


Dated  this 


day  of 


18 


(Signed)         C.D^ 
Clerk  of 
Petty  Sessions. 


Pbtejor 

Pdtg  Setimi 

Omp- 


CAP.  LI. 

An  Act  to  enable  the  Admiralty  to  oontraet  for  cer 
tain  Works  in  connexion  with  the  extension  of  hffl 
Majesty's  Dockyards.  [29th  Jwa,  1865.J 

CAP.  LH. 

An  Act  to  amend  "The  Drainage  and  Improremeni 
of  Lands  Act  (Ireland),''  and  to  aflford  fnrther  ft- 
cilities  for  the  purposes  thereof.  ,  ^^, . 

[29tb  Jnne,  1865.] 

26*27  Ffc-c  88.    27  *  28  Tie  c  W. 

Sec  1.  Short  HUe.  ^  ,  ^   ,^  J 

2.  Copies  of  inspeciare'rvorti  to  hekdgtdvii^ 

derk  of  the  peace.  .  ^  i^  «« 

3.  Part  of  section  38  of  frd^ /^^ 

pealed,  and  CommisshnmofPubbe  W(^^ 
empotffered  to  advance  monies  fisoetsars  J 

the  works,  ^        .,,  ^ 

4.  AUthe  provisions  of  former  ^^^T. 

sped  to  Uhxm  to  apply  to  loans  wtderm 
Act. 
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5.  I/oikmg  in  the  Acts  construed  to  render  legal 
mfOfha  that  would  ha»e  been  Ulegal  if  Acts 
had  not  pasaed* 
6b  Diatriets  w  which  this  Act  to  appfy, 
7.  This  and  recited  Act  tobeaa  one. 
*  Whereas  an  Act  was  passed  in  the  session  of  Par- 
fiament  holden  in  the  twenty-sixth  and  twenty-serenth 
jens  of  her  Majesty,  chapter  eighty-eight:  And 
wiierets  b  farther  Aet  was  passed  in  the  session 
of  Ptriiameot  holden  in  the  twenty- serenth  and  twen- 
tj-«ighth  years  of  her  Majesty,  chapter  seventy-two, 
intitalcd.  An  Act  to  exjpiain  certain  provieione  con- 
lamed  m  the  Drainage  and  In^nwement  of  Lands 
id  (Irelaiid),  186S:  And  whereas  it  is  expedient 
tkt  farther  ioeiiities  should  be  given  ibr  the  par- 
poses  of  the  said  Acts,  and  that  the  said  Acts  should 
be  amended : '  Be  it  enacted  by  the  Queen's  most  ex- 
ttflent  Majesty,  by  and  with  the  advice  and  consent 
of  the  \orda  spiritoal  and  temporal  and  commons  in 
tkis  present  Parliament  assembled,  and  by  the  aatho- 
ritfof  the  same,  as  follows: 

1.  This  Act  may  be  cited  fbr  all  purposes  as  <*The 
Dninage  and  Improvement  of  Land  Amendment  Act 
(JnLmd),  1866.» 

2L  In  all  cases  in  which  copies  of  the  schedules, 
maps,  phuis,  sections,  and  estimates  in  respect  of  the 
foraiatioa  of  any  district,  signed  by  the  inspector  ap- 
pmoted  by  the  Commissioners  of  PaUic  Works,  shall 
be  lodged  with  the  clerk  of  the  peace,  as  directed 
by  section  six,  nnmber  three,  of  the  said  first-iedted 
Act,  copies  of  the  inspector's  report  referring  to  such 
mipa,  i^aas,  sectionB,  and  estimates  shaU  be  lodged 
therewith. 

3.  So  ntnch  of  the  thirty-eighth  section  of  the  sud 
to  recited  Act  as  provides  that  no  issue  or  instal- 
ment of  say  loan  or  advance  shall  be  made  unless  the 
8sid  commissioners  shall  be  satisfied  that  the  Drainage 
Board  have  previously  bona  fide  expended  a  sam  of 
mone7  eqoal  to  the  amount  of  such  issue  or  instal- 
ment in  the  drainage  and  improvement  of  such  d^- 
triet,  and  that  in  no  case  shall  any  such  loan  or  ad- 
▼aoce  be  made  exceeding  one  moiety  of  the  monies 
popoeed  to  be  expended  on  the  drainage  and  im- 
provement of  such  district,  shall  be  and  the  same  is 
hereby  repealed;  and  the  said  Commissioners  of  Pub- 
lic WorlKS  are  hereby  empowered  (with  the  sanction 
of  the  Commissioners  of  her  Majesty's  Treasuiy,  by 
soch  mstalments  and  subject  to  soch  rules  and  regu- 
litions  as  the  said  last-mentioned  commissioners  may 
tWak  proper)  to  advance  any  sum  or  sums  of  money 
which  the  said  Commissioners  of  Public  Works  may 
think  necessary  and  proper  for  the  execution  of  the 
works  in  any  dbtrict,  and  for  defraying  the  expenses 
which  the  said  commissioners  may  consider  properly 
connected  therewith:  Provided  that  no  second  or  sub- 
ieqnent  instalment  of  any  such  loan  shall  be  made 
■ntil  it  ahaO  have  been  proved  to  the  satisfaction  of 
Uie  8«d  Commissioners  of  Public  Works  that  the  pre- 
ceding instalment  has  been  properly  expended  in  the 
execution  of  the  works  in  snch  district. 

4.  Ail  the  provisions  in  the  said  recited  Acts  or 
cither  of  them  contained  with  respect  to  loans  or  ad- 
^jnoes  made  by  the  said  Commissioners  of  Public 
WoAa,  and  the  security  and  repayment  thereof,  and 
tlie  making  of  the  final  awards  by  the  Commissiotters 


of  Public  Works,  shall  be  deemed  and  taken  to  appfy 
to  all  loans  to  be  made  by  the  said  commissioners 
under  the  provisions  of  this  Act. 

5.  It  b  hereby  declared,  that  as  against  any  per- 
son owning  or  interested  in  any  land  or  other  pro* 
perty  situate  beyond  the  limits  of  the  jurisdiction  of 
any  board  established  by  the  said  first-recited  Act, 
nothing  contained  in  tha  said  Act  or  in  any  provi- 
sional order,  or  any  Act  confirming  the  same,  shall 
be  construed  to  render  legal  any  work  executed  or  to 
be  executed  by  such  board  that  would,  if  the  S4ud 
Acts  had  not  been  passed,  have  been  illegal  by  reason 
of  its  injuriously  affecting  such  land  or  property;  and 
any  damages  adjudged  to  be  paid  by  the  said  board 
to  any  person  as  aforesaid  shaU  be  deemed  to  be  parts 
of  the  costs  incurred  by  such  board  in  defending  legal 
proceedings  institnted  against  them,  and  riiall  be  de- 
frayed in  the  manner  in  which  the  said  costs  are- 
authoriaed  to  be  defrayed  by  the  said  '*  Drainage  and 
Improvement  of  Lands  Act  (Ireland)^  1863." 

6.  All  the  provisions  of  this  Aet  shall  be  deemed 
and  taken  to  appty  to  districts  in  respect  of  which  the 
Commissioners  of  Public  Works  have  heretofore  made 
provisional  orders  under  the  said  first-recited  Act. 

7.  This  Act  and  the  recited  Acts  shall  be  read  to- 
gether and  construed  as  one  Act. 

CAP.  LIIL 
An  Act  to  confirm  a  Provisional  Order  nnder  **  The- 
Drainage  and  Improvement  of  Lands  (Irelandy 
Act,  1863,"  and  the  Act  amending  the  same. 
[29th  ^tfiM,  1865.] 
Sec.  K  Provisional  order  in  schedule  oot^rmed^ 

2.  Short  titU. 
*  Whxrsas  the  Commissioners  of  Public  Works  la 
Ireland  have,  in  pursuance  of  *'The  Drainage  and 
Improvement  of  Lands  (Ireland),  Act  1863,"  and 
the  Aet  amending  the  same,  duly  made  the  provi- 
sional order  contamed  in  the  schedule  to  this  Act  an- 
nexed, and  it  is  by  the  said  last-mentioned  Act  pro- 
vided that  no  such  order  shall  be  of  any  validity  what* 
soever  nntU  it  shall  have  been  confirmed  by  Parliament, 
and  it  is  expedient  that  the  said  order  should  be  so 
confirmed: '  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal  and  con^ 
mons  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  The  provisional  order  contained  in  the  schedule 
hereunto  annexed  b  hereby  confirmed,  and  from  and 
after  the  passing  of  thb  Ad  shall  be  deemed  to  be  a 
public  general  Act  of  Parliament  of  the  like  ibi%e  and 
efiect  as  if  the  provbions  of  the  same  had  been  enacted 
in  the  body  of  thb  Act. 

2.  Thb  Act  may  be  cited  fbr  all  pnrposes  as  '*The 
Drainage  and  Improvement  of  Lands  Supplemental 
Act  (No.  2,  Ireland),  IB65.^ 

ScHSDULX  to  which  thb  Act  refers. 

Dbainaoe  and  Improvekknt  or  Lands  Act  (Ias- 

LAW),  1863." 

In  the  matter  of  Kilmastnlla  Dnunage  Dbtrict,  in  the 
County  of  Tipperary. 
Whereas  certain  proprietors  of  and  persons  interested 
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in  Ihe  landft  apon  and  adjaoeat  to  the  Kiimastalla 
River,  io  the  coaDtj  of  Tipperaiy,  oq  or  aboat  tbe 
23r(l  da  J  of  March,  1864,  presented  their  petition  to 
the  CommissionerB  of  Pablic  Works  in  Ireland  onder 
the  provisions  of  the  Drainage  and  Improvement  of 
Lands  Act  (Ireland),  1863,  accompanied  by  the 
proper  schednles,  maps,  plans,  sections,  and  estimates, 
together  with  other  particnUrs  and  information  ro- 
quired  bj  the  said  Act,  showing  by  reference  to  the 
said  maps  the  bonndaries  and  area  of  the  proposed 
drainage  district,  and  stating  the  exigencies  rendering 
the  formation  of  snch  drainage  distriot  necessaiy,  and 
praying  that  the  said  lands  within  the  proposed  dis- 
trict shoold  be  ooastitnted  a  separate  drainage  district 
under  the  provisions  of  the  said  Act 

And  wheroM  the  said  commissioners  referred  the 
same  to  Samnel  U.  Roberts,  Esq.,  civil  engineer,  an 
inspector  duly  appointed  onder  the  said  Act. 

And  where^i  all  aotioes  and  inqniries  reqnired  by 
the  said  Act  have  been  duly  Riven  and  rnade^  and  the 
said  inspector  has  duly  reported  to  ns  the  said  com- 
missionen  in  writing  the  result  of  his  inqniries;  and 
we  the  said  commissioners  have  daly  considered  the 
same,  and  no  objections  to  tbe  report  of  the  said  in- 
spector has  been  made  to  ns. 

And  whereas  all  preliminaries  reqnired  by  the  said 
Act  to  precede  the  making  of  this  provisional  order 
have  been  performed  and  complied  with. 

And  whereas  we,  the  said  Commissioners  of  Pablic 
Works  in  Ireland,  upon  consideration  of  the  premises, 
are  satisfied  of  the  propriety  of  constituting  the  pro- 
posed separate  drainage  district,  and  that  the  pro- 
prietors of  two  third  parts  in  value  of  the  lands  in 
the  proposed  district  are  in  favour  thereof,  and  have 
subsequently  to  the  date  of  the  report  of  the  said  in- 
spector assented  thereto  in  writing. 

Now,  therefore,  in  pursuance  of  the  power  given  to 
US  by  the  saki  Act,  we  tbe  Gommissionem  of  Pablic 
Works  in  Ireland,  do  by  this  provisional  order  under 
our  common  seal  constitute  the  area  in  the  said  peti- 
tion and  report^  and  the  boundaries  and  extent  of 
which  are  set  forth  within  yellow  Unes  on  the  map  to 
which  we  have  eansed  our  common  seal  to  be  attached, 
(and  which  map  is  deposited  in  the  office  of  Public 
Works  in  Ireland)  a  separate  drainage  district  by  the 
name  of  the  Kiimastalla  Drainage  District^  and  we  do 
declare  that  the  lands  to  be  purchssed  for  the  pro- 
posed works  in  snch  district  (subject  to  such  altera- 
tions and  deviations  therefrom  as  we  the  said  com- 
missioners may  hereafter  sanaion)  are  the  lands  in 
that  behalf  shown  and  set  forth  in  the  said  map  and 
the  schedule  thereto  annexed,  marked  with  the  letter 
B,  and  also  sealed  with  our  common  seal 

And  we  tbe  said  Commissioners  of  Public  Works 
do,  by  this  our  order,  order  and  dh^ct  that  the  time 
for  completion  of  the  necessary  works  in  the  said  dis- 
trict shall  be  limited  to  the  first  day  of  August  which 
will  be  in  the  year  1868. 

And  we  do  further  by  this  our  provisional  order 
make  the  following  regulations  with  respect  to  the 
Dnnnag0  Board! 

That  the  Drainage  Board  for  the  said  dbtrict  shall 
eoQsiat  of  seven  members. 

That  the  Mowing  persons  shall  be  the  members  of 
ihe  first  Drainage  Board,  vix:-« 


The  iUght  Hononrabfe  Lord  Baron  DaaallyKUboj, 
county  Tipperary; 

William  H.  Carroll,  Tulhi  Hoose; 

Christopher  Keays,  of  Qnrtmore  Cottage; 

George  Cashel,  of  Sballee  Hoose; 

William  Bonfiek),  of  (Sortmore; 

WiUiam  Vero  Cmisa,  Silver-street; 
All  in  the  county  of  Tipperary,  Ssqidres,  and  Willism 
Tuthill,  of  Upper  Mount-street,  io  the  city  of  DiibliD, 
Esquire. 

That  the  first  meeting  of  the  said  board  Ml  be 
summoned  by  notice  under  the  hands  of  any  two  or 
more  of  the  said  board,  published  ui  tbe  Dublin  Gt- 
sette  and  some  newspaper  generslly  drcufaOed  io  ths 
said  district,  at  least  fourteen  days  next  before  the 
day  of  meeting. 

That  the  qnalificatiQn  of  any  subsequent  member 
of  the  said  board  shall  be,  that  he  shell  be  the  pro- 
prietor (as  defined  by  the  said  Acts  and  tbe  Acu  re- 
ferred to  therem  or  incorporated  therewith)  of  not 
less  than  twenty  acres  of  land  sitnate  withm  the  ares 
of  the  said  district,  or  the  land  agent  lor  the  time 
being  of  a  person  being  a  pi^rietor  as  afoieeaid  of 
not  less  than  one  hundred  acres  of  land  utuate  withia 
the  area  of  said  district  and  acting  as  reoeiver  of  tbe 
rents  and  profits  of  snch  lands* 

That  the  members  of  the  first  board  shall  vaoato 
their  offices  on  the  first  Thorsday  in  September  in  tbe 
year  following  the  date  of  this  provittonal  order. 

That  the  electors  for  Bsenbers  of  the  Diaioage 
Boaid  shall  be  the  persons  in  that  behalf  mentioned 
m  the  said  Act:  Provided  always,  that  do  such  eleo- 
tor  shall  bo  entitled  to  vote  or  exercise  any  priTflege 
as  such  unless  the  land  of  which  he  is  the  proprietor 
or  some  portion  thereof  shall  be  rateable  on  accoant 
of  the  worlu  in  the  district,  and  he  ahsil  have  pre- 
viously paid  all  rates  and  arrears  of  rates  vbich  ma/ 
be  payable  by  him  in  respect  of  any  drainage  rate  tor 
tbe  aforesaid  district. 

In  witness  whereof  we  the  said  Commiasoners  of 
Public  Works  in  Ireland  have  hereuDto  earned  oar 
common  seal  to  be  afiixed,  this  third  day  of  Apnl. 
one  thousand  eight  hundred  and  sixty-five. 

E.  HoBMSBT,       (Seal.) 

Office  of  PubUc  Worksi  DuWin.       Secretary. 


CAP.  LIV. 

An  Act  to  alter  the  Days  between  which  Pbeaaaate 

may  not  be  killed  in  IrtlancL  ^  ^^^ , 

[29th  ywiii  1865.] 

27  0.3,0.36.    (/.) 
Sec  1.  Part  of  recited  Act  rtpecUed.  . 

2.  Fixing  period  for  shooting  pheamti  »» ^^ 

land. 

3.  Limit  of  AcL 

•Whereas  by  an  Act  passed  in  the  Parliament  of 
Ireland  in  the  twenty-seventh  year  of  the  re^  « 
his  late  Majesty  King  George  the  Third^P««J 
thirty.five,  intituled  An  Act  for  the  F^^^V^2 
Game,  it  was  enacted  (amongst  other  thmjp;  w 
from  and  after  the  first  day  of  June,  one  thoMajd 
seven  hundred  and  wghty-seven,  every  person  wnc 
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ibn  wOfiilljr  kill  or  destroy  any  pheasant  between 
the  tenth  daj  of  January  and  the  first  day  of  Sep- 
Urim  in  any  ymr  alMlU  forfeit  a  Aam  soi  exieeedirig 
five  p(mn^  for  eY«ry  Meb  pheasaoft:  And  whereas 
titflfie  days  having  been  feand  inoonv«nleot  it  is  expa- 
diffit  to  alter  ttem:  *  Ae  it  therefore  enaeted  by  the 
Qneea's  aKMt  excellent  Miyes^,  by  and  witli  the  ad- 
m  sad  eensent  of  the  lorda  aptritwil  and  temporal 
and  oommoaa  in  tMa  preeeat  Parliament  asBemblod» 
lod  by  the  anthoiity  of  tJbie  aarne^  aa  foUowa: 

1.  fton  audi  after  ^  passing  of  th'ia  Act  so  mach 
of  the  said  recited  Act  of  the  twenty-seventh  fieaiya 
Uto  Third  aa  relates  to  the  ktlUng  or  destroying  any 
plteMsnt  hetweoQ  the  tenth  day  of  Jaamary  and  the 
fint  day  of  September  in  any  year  abaU  be  and  the 
nneis  deelaved  to  be  he^by  repealed. 

SL  From  aftd  after  the  passing  of  this  Act  aa  per- 
MS  V  penena  shall  en  aay  pretence  whatsoeTsr  kiU 
oc  destroy  ai|y  pheasant  between  the  first  d^  of  FA- 
may  ind  the  first  day  of  OekAer  in  any  year,  and  if 
uj  P9WI  or  penona  ahaU  do  aa  he  or  they  shall  be 
liaUe  to  the  aasM  penalty  as  by  the  before  leciled 
Aet  ie  laid  npon  ereij  pesaon  or  persona.  transgreas-> 
ingtfasseme^ 

3.  This  Aot  aballbe  held  to  ^ply  to  ire^aaJonly. 


CAP.  LV. 
An  Act  to  empawer  tbeUniTersity  of  OxfordU>mik^ 
to  the  Vmerian  Fonndation  in  that 


Motes  aa 
UiiiTeisity^ 


[2dth/iiiM|I865.] 


CAP.  LVL 
Ai  Act  to  pro>dde  for  the  better  Pretention  of  Tres- 
PUB  in  SooAmd.  [29th  June,  1866.] 


CAP.  Lvn. 

An  Act  to  amend  certain  proYisiona  inr  ^*  The  Ecde- 
wtical  Leasbg  Act»  1858." 

[29thJttne,  1865.] 


CAP.  LVIIL 

As  Aot  for  eonflnnlng,  with  Amendments,  certun 
ProvlBionaT  Orders  made  by  the  Board  of  Trade 
osder  The  General  I^er  and  Harbonr  Act,  1861, 
■datuig   tQ    Oarridcfergue,    H<uHnga,    Maldan, 
Aortham,  and  Skanklin.         [29th  Jnne,  1865.] 
24  j-  25  Via.  0.  45. 
Sec  1.  Ordere  m  Schedule  confirmed, 
2.  Short  tkle. 

ScBSpJJlA 

1.  Bq>ealofsecUonaandechedulein/ormerorder. 

2.  Borrowing. 

3.  Sinking  Fund, 

4.  JU-borrowing* 

5.  Receiver, 

6.  Money  to  he  applied  topurpoeee  oj  order. 

7.  PotMT  to  take  epedfied  lande  by  agreemenL 

8.  Lande  Ciaueee  Act  incorporakcL 


9.  Power  to  make  unrke. 

10.  Deeeriptioni^pietandlretAmater. 

1 1.  Power  to  take  raUa  ekcoordmg  to  aAeiuU. 

12.  CeriamfiehmgjmieUumder  etreee  of  wea* 

ther  exempt  from  ratee* 

13.  CuOom  home  ^fficere  exempt.. 

14.  Application  oJ  rates  and  moneye  received  by 

the  oommieeionere, 

15.  Qonstruction  ofkd  rfiort  titles. 

*  WkEBEAS  a  provisional  order  made  by  the  board  of 
trsde  nnder  the  (jeneral  Pier  and  Harbonr  Act,  1861, 
b  not  of  any  yaHdity  or  force  whatever  until  the  con- 
firmation thereof  by  Act  of  Parliament: 

*  And  whereas  the  board  of  trade  have  made  cer- 
tidn  provisional  orders:  and  whereas  those  orders 
have  been  amended  by  Parliament,  and  are  as 
so  amended  set  out  in  the  Schedule:  and  whereas  it 
is  expedient  that  the  orders  so  set  out  in  the  Schedule 
hereto  be  confirmed  by  Act  of  ParUament : ' 

Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty^  by  and  with  the  advice  and  consent  of 
the  lords  spiritiud  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows: 

1.  The  orders  set  ont  in  the  Schedule  hereto  shall 
be  and  are  hereby  confirmed,  and  all  the  pro'Hslona 
thereof  in  manner  and  form  as  they  are  set  out  in  the 
said  Schedule  shall,  from  and  after  the  psssiiig  of  this 
Act  have  full  validity  an^  force. 

2.  This  Act  may  be  aiaod  asThe  Hec  and  Berbonr 
QideiB  Confirmation  Act,  1865. 

The  SCHEDULE  of  Ordenk 

1.  CABRICXKESaua. 

2.  HAsnNaa. 

3.  Maidok, 

4.  northaic 

5.  Shamzlui. 

SCHEDULE  to  which  the  foregokg  Act  lefora* 

CARRICEFEBQUa 

Order  for  the  Amendment  of  The  Carrickf^rgus. 

Harbour  Ordar,.  1862. 

1.  Sections  4  to  16  (both  inclusive)  of  the  Car* 
rickfergns  Harbonr  Order,  1S62,  hereafter  m  this  or- 
der called  the  order  of  1862,  with  the  Schedale  thereUi. 
referred  to,  are  hereby  repealed:  but  nothing  herein 
contained  shall  invalidate  any  aet  dene  nnder  the  au- 
thority of  those  sections  before  this  repeal  takes  ef- 
fect, or  aflBset  any  right,  title,  obligation,  or  liabili^ 
then  acquired  or  aocmed  theieunder. 

Jfomgr. 

2.  The  commissioners  may  borrow  on  mortgage  or 
bond  at  interest  such  sums  of  mon^  as  may  1^  re- 
quired for  the  purposes  of  the  works  authorised  by 
this  order  not  exceeding  in  the  whole  the  sum  of 
£8,000. 

8.  In  order  to  create  a  unkiag  fond  for  the  dis- 
charge of  the  principal  money  so  bonewed  the  com- 
missioners sbdl  yearly  set  apart  the  surplus  annual 
revenue  of  the  harbour  (hereafter  in  this  order  defined), 
and  shall  deposit  the  same  in  some  Joint  stock  bank  of 
issue  in  Ireland,  to^  be  inoieaaed  by^aeenmulation,  in 
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the  way  of  componnd  iDterast  or  otherwise,  until  the 
accamtdated  Aind  is  safficient  to  paj  off  the  principal 
monej  borrowed,  or  any  each  part  thereof  aa  the 
oommiseionera  think  onght  to  be  then  paid  oS,  and  the 
GommisetonerB  shall  then  apply  each  accamnlated  fand 
in  snch  payment  accordingly,  bnt  so  that  the  commis- 
uoners  shall  not  allow  any  snm  exceeding  £500  to 
remain  so  deposited  for  a  longer  time  than  six  calendar 
months  withoat  applying  the  same  in  snch  payment. 

4.  Any  money  borrowed  under  this  order,  and  ^* 
charged  by  means  of  the  sinking  fund  shall  not  be  re- 
borrowed, bnt  any  money  borrowed  and  discharged 
otherwise  than  by  means  of  the  sinking  fnnd  may  be 
reborrowed  if  reqnu-ed  for  the  purposes  of  this  order, 
and  so  Miea  quoiies, 

6.  The  mortgagees  of  the  commissioners  may  en- 
force the  payment  of  the  arrears  of  interest,  or  of  the 
arrears  of  principal  and  interest,  dne  to  them  on  their 
respective  mortgages  by  the  appointment  of  a  receiver. 
The  amonnt  to  authorise  a  requbitioa  for  a  receiver  is 
£1,000. 

6.  Every  part  of  the  money  borrowed  under  this 
order  shall  be  applied  only  for  purposes  authorised  by 
this  order. 

Lands. 

7.  For  the  purposes  of  this  order  the  commissioners 
may,  from  time  to  time,  by  agreement,  enter  on,  take 
and  use  all  or  any  part  of  the  Unds  shown  on  the  de- 
posited plans  as  intended  to  be  taken  for  the  purposes 
of  the  proposed  works»  and  also  all  or  any  part  of  the 
lands  described  in  Schedule  A.  to  the  order  of  1862 
annexed. 

8.  The  Lands  Clauses  Consolidation  Act,  1845, 
and  The  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  I860,  except  so  mach  thereof  respectively 
as  relates  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  are  incorporated  with  this 
order. 

Works. 

9.  Subject  to  the  provisions  of  this  order,  the  com- 
missioners may,  on  the  binds  taken  by  them  under 
this  order,  and  in  the  lines,  and  according  to  the 
levels,  and  within  the  limits  of  deviation  shown  on  the 
deposited  plans  and  sections,  make  and  maintain  the 
works  shown  on  the  deposited  plans. 

10.  The  works  authorized  by  this  order  are  the 
following:-^ 

(1.)  A  pier,  with  all  proper  approaches,  woiiLs, 
and  conveniences  connected  therewith, 
on  the  eastern  side  of  the  harbour  of 
Carrickfergus,  commencing  near  the  sea- 
ward end  of  the  existing  pier  or  qnay, 
and  running  in  a  southerly  direction  for 
a  distance  of  600  feet  or  thereabouts, 
then  with  a  cant  in  a  westerly  direction 
for  a  dbtance  of  100  feet  or  thereabouts, 
snch  pier  to  be  partly  stone  and  partly 
open  pile  work, — and  the  excavation  of 
soil  on  the  western  side  of  the  said  in- 
tended pier: 

(2.)  A  stone  breakwater  to  protect  the  same  in- 
tended pier  400  feet  or  thereabouts  in 
length,  lying  abont  950  feet  to  the  west- 
waind  of  and  parallel  to  the  pier,  with  an 
eaiterly  cant  at  the  south  end. 


Bates. 

1 1.  The  oommlsdonen  may  demand  and  receive  in 
respect  of  the  vessels,  persoBS,  goods,  and  tbingi 
described  in  the  Schedule  hereto  any  sums  not  ex- 
ceeding the  rates  in  that  Schedule  spedfied. 

12.  Fishing  ressds  betonging  to  countries  with 
which,  lor  the  time  beings  treaties  exist  exempting 
from  duties  and  portcharges  such  vessels  when  (breed 
by  stress  of  weather  to  seek  skelter  m  the  ports  of  on 
the  coasts  of  the  United  Kmgdom,  shall^  when  feroed 
by  stress  of  weather  to  make  use  of  the  i»er  and  bar- 
bonr  authorised  by  this  order,  and  not  breaking  balk 
while  making  use  thereof  be  exempt  fiom  rates  leri- 
able  under  this  order. 

13.  Officers  of  customs,  bdng  in  the  execution  of 
their  duty,  shall  at  all  times  have  free  ingreas,  pss- 
sage»  and  egress  on,  into,  along,  through,  from,  and 
out  of  the  pier  and  harbour  by  land,  with  their  ves- 
sels and  otherwise,  without  payment 

14.  The  oommissioBera  shall  apply  all  rates  re- 
ceived under  this  order,  and  all  other  moneys  comiog 
to  their  hands  from  the  elisting  harbour  or  oeff 
works,  or  the  lands  or  property  connected  therewith, 
for  the  purposes  and  m  the  order  Mowing,  and  net 
otherwise:— 

(1.)  In  paying  the  costs  of  and  connected  with 
the  preparation  and  maldng  of  this  order:. 

(2.)  In  paying  from  year  to  year  the  expenses 
of  the  maintenance,  management,  and  re- 
gulation of  the  existing  harbour  and  new 
works,  and  the  lands  and  property  con- 
nected therewith : 

(3.)  In  paying  the  interest  accrued  doe  on  anj 
money  borrowed  under  this  order,  and 
any  snm  payable  on  account  of  tbepiia- 
cipal  thereof: 

(4.)  In  paying  the  rent  accrued  dne  in  respect 
of  the  property  described  m  Schedule  A. 
to  the  order  of  1862  annexed,  and  in 
fining  down  such  rent  in  pnrsuanoeof 
any  agreement  in  that  behalf  made  or  to 
be  made: 

(5.)  As  to  the  surplus  annual  revenue  of  the 
harbour, — that  is  to  say,  so  much  of  the 
rates  and  other  moneys  aforesaid  as  re- 
mains from  year  to  year  after  makingthe 
several  payments  before  in  the  present 
section  directed, — ^in  creating  a  ainking 
fund  in  manner  and  for  the  purposes  be- 
fore in  this  order  specified. 

15.  This  order  shall  be  construed  with  the  order 
of  1862  as  one  order,  and  may  be  cited  as  The  Gar- 
rickfergns  Harbour  Amendment  Order,  1865;  and 
the  order  of  1862  and  this  order  may  be  cited  toge- 
ther as  the  Carrickfergus  Harbour  Orders,  1862  and 
1865. 

ScHEDULB  to  which  the  foregoing  order  refers. 

I. — Rates  on  Yxsskls  entkbino  ob  usmo  tbe  BoamHO 
Harboitb  or  Nsw  Works. 


For  every  vessel  under  the  burden  of  15  tons, 
per  register  ton 
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is 


For  erery  vessel  of  the  burden  of  15  tons  and 

under  50    0    6 
For  „  „  60   „  100    0    8 

For  „  „  100   „  150    0  10 

For  „  „  150  and  upwards,  Is* 

Forereiy  Tosael  which  remains  in  the  harbour 
more  than  three  weeks  continuously,  there 
Shan  be  paid  fbr  every  week  or  part  of  a 
week  during  which  the  same  remains  in 
the  harbour  after  the  first  three  weeks 
tiie  further  sum,  per  register  ton,  of  0    3 

AD  fighters  from  any  vessel  in  the  roads  shall 
be  exempted  from  rates,  but  if  the  vessel 
do  not  enter  the  harbour  every  lighter 
shall  pay  for  each  trip,  per  ton  OS 

All  boats  entirely  open  landing  or  taking  on 

board  goods,  each  0    6 

AD  other  boats  entirely  open,  pleasure  yachts, 
and  boats  employed  in  fishing,  exempt. 

IL— lUns  as  Passkktoebs  LANDmo  oh  ob  eicbabeino 
nxm  THE  sziBTQia  Harsoub  on  Niw  Works. 

a.   cL 

For  eveiy  person  landing  from  or  embarking 
in  any  steamboat  or  other  passenger  ves* 
Bel  any  sum  not  exceeding  0    2 

HL — BAns  OH  Goods  shipped  or  ttnbhipppep  at  the 
Exismro  Harbour  or  New  Works. 

Alabaiter,  rough,  per  ton 

fi       worked,  per  cwt. 
Ale,  beer,  or  porter,  per  butt  or  pipe 
n  99      per  hogshead 

't  99      per  barrel 

.    ••  19      in  bottles,  per  doEcn 

Ale,  bottled,  per  barrel  bulk 
Animals,  wild,  each 

»      or  birds  stuffbd,  per  package 
Anchors,  per  cwt. 
%le8,  m  bulk,  per  ton 
Artificial  manure,  per  ton 
^%  barilla,  per  cwt. 

»i    pearl  and  pot,  per  cwt 

n     bteck,  per  cwt. 

M     bleaching,  per  cwt. 

19     common  Irish,  per  cwt. 

»»     soda,  per  cwt. 
Asphaltum,  per  cwt 

^  or  sacks  (not  returned),  per  bundle 
J^con  or  pork,  per  cwt.  ' 

^*^  per  ton,  registered  measurement  of 

▼esad 
J»rk,  tanners*  chopped,  per  ton 
?«rf«y,  per  ton 
^•«ket8,  per  doaen 
J««na,perton 
W  or  pork,  per  tierce 
»        99     per  barrel 
»        9>     per  half-barrel,   and   smaller 

package 
^  .    w      ton 
?J^t  or  bread,  per  cwt. 
Bleaching-powder,  per  hhd. 
>9  per  barrel 


». 

d. 

0 

3 

0 

3 

1 

0 

0 

6 

0 

3 

0 

1 

0 

3 

0 

9 

0 

6 

0 

2 

0 

6 

0 

8 

0 

1 

0 

2 

0 

1 

0 

2 

0 

1 

0 

1 

0 

I 

0 

1 

0 

2 

0 

3 

1 

0 

0 

3 

0 

1 

0 

3 

0 

4 

0 

2 

0 

1 

1 

0 

0 

2 

0 

6 

0 

3 

Blocks,  ship,  per  dozen 
Bogwood,  per  ton 
BoUers,  steam,  large 

„  small,  under  one  ton  each 

Bone  dust,  per  ton 
Bottles,  loose,  empty,  per  gross 

,9       in  baskets  or  carboySy  full 
Bran,  per  ton 
Brandy,  per  hogshead 
Bricks,  coounon,  per  1,000 

„      fire,  per  1,000 

9,      bath,  per  1,000 
Butter,  per  caisk 

9,      per  firkin 

„      per  barrel 
Cables,  per  cwt 
Candles,  tallow,  chest  of  14  dosen 

99  99      half-chest 

„        wax,  per  12  lbs. 
Qanes,  per  bundle 
Carriages  or  coaches,  each 
Carts,  each 

Casks,  empty  (not  returned),  each 
Cattle,  asses,  and  mules,  each 

,9     bulU^  each 

„     cows  and  oxen,  each 

„     calves  and  lambs,  each 

„     horses,  each 

99     pigs  or  sheep,  each 

9,     sucking  pigs,  each 
Cement,  per  cwt 
Chains,  per  cwt. 
Chalk,  per  ton 
Cheese,  per  cwt 

Chimney-pots,  earthenware,  each 
China,  per  hogshead 

,9  per  tierce 
Cigars,  per  cwt. 
Clay,  pipe  and  potters',  per  ton 

9,    fire,  per  ton 
Cloth,  packs,  not  exceeding  1  cwt 
Cloths,  Unen,  woollen,  bale,  pack,  or  truss, 
per  cwt 
,9      in  boxes,  per  foot 
Cloverseed,  per  sack 
Coals,  per  ton 
Coke,  per  ton 
Copper,  per  ton 
Cordage,  per  cwt 
CordisJs,  per  case  of  1  doaen 

,9       per  hogshead 
Com,  via.:— . 

Wheat,  per  ton 

Barley,  per  ton 
Oats,  per  ion 

Barleymeal,  per  ton 
Indian  com,  per  ton 
„     meal,  per  ton 

Oatmeal,  per  bag 

Beans  and  peas,  per  bag 

Rye,  per  bi^ 
Corkwood,  per  cwt 
Corks,  per  ten  gross 
Cuhn,  per  ton 
Currants^  per  nnti 


1 

0 

0 

i 

2 

6 

0 

9 

0 

8 

0 

2 

0 

6 

0 

3 

1 

0 

0 

8 

1 

0 

1 

0 

0 

3 

0 

4 

0 

4 

0 

2 

0 

6 

0 

3 

0 

I 

0 

6 

1 

0 

0 

6 

0 

2 

0 

3 

0 

3 

0 

2 

0 

0* 

0 

2 

0 

0* 

0 

0* 

0 

1 

0 

2 

0 
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6 

0 

1 

1 

6 

1 
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6 

0 
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0 

2 

0 

2 

0 

3 

0 

2 

0 

8 

1 

0 
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Dates,  per  cwt  0  3 

Diaaolyed  bones  and  other  artificial  maonros, 

per  ton  0  8 

DO0S  and  other  animals  not  enumerated,  each  0  2 

DrogB  in  casks,  hampers,  or  boxea»  at  per  fool  0  1 

Dyer's  staff,  per  cwU  0  4 

DyeSft  per  cwt.  0  3 

Earthenware,  coarse,  in  bnlk,  per  potters' doaenO  3 

n  in  crates,  at  per  erata  0  8 

BffgB*  par  gross  of  1 2  doeen  0  1 

Empty  bags  or  sacks  (not  retnmed)  per  ba&dle  0  1 
Farming  implements,  per  ton                           14 

t9  «»        per  barrel  bnlk  0  2 

Feathers,  per  bale  0  4^ 

per  bag  0  3 

Felt,  per  cwt.  0  1 

Fish:  herrings,  cared,  per  barrel  0  3 

„      other  fish  cared  (not  before  specified), 

per  cwt.  0  I 

Flagstones,  rongh,  per  100  feet  10 

„        worked,  per  100  feet  2  0 

Flaxseed,  per  hogshead  0  6 

n        perbsi  0  3 

„        per  barrel  0  2 

Flax,  rongh,  per  ton  10 

I,      dressed,  per  stone  0  1 

„      per  dozen  hanks  0  1 

Floor,  per  sack  0  2 

„      per  barrel  0.  1^ 

Flower  roots,  plants,  or  trees,  in  packages,  at 

per  foot  0  1 

Freestones,  per  ton  10 

Frait,  green,  per  cwt.  0  1 

■  »»    dry,  per  cwt.  0  2 

Fael,  patent,  per  ton  0  4 

Fnmaces,  metal,  per  owt  0  3 

Fnrnitnre,  hoosehold,  new,  at  per  barrel  bulk   0  1 

Gas  metres,  per  crate  or  box  0  6 

„         each  0  1 

Gates,  iron,  or  wood,  each  0  2 

Geese,  per  100  10 

Glass,  per  crib,  slide,  or  case  0  6 

Grams,  per  ton  .  0  4 

Grain,  not  enamerated,  per  ton  0  3 

Granite,  per  ton  0  3 

Orasaeed,  per  sack  0  3 

Grates  or  stoves,  per  foot  0  2 

Gravel  or  sand,  per  ton  0  8 

Groats,  per  cwt.  0  2 

Grooeries  per  box,  package,  or  hamper  0  4 

Goano,  per  ton  0  8 

Gunpowder,  per  barrel  0  3 

„  per  half  barrel  0  1^ 

Habttdashery  and  hosiery,  in  bales,  per  cwt    0  4 

„  „      in  boxes,  per  cwt.    0  1 

0  2 

0  2 

0  1 

1  6 

0  2 

1  6 
0  3 


Same,  per  cwt 
Hardware,  per  cwt 
Bats,  per  box,  per  foot 
Hay,  per  ton 
„    per  trass 
Hemp,  per  ton 
Herrings,  cared,  per  barrel 
Hidea^  wet  or  dry,  for  erery  100  in  nnmbv     1     ^ 
„    fleshings,  per  cwt  0    2 

HooiBhold  fnmitare,  new,  per  barral  balk         0    1 


Hoosehold  fll^litar^  bekmgfaigtopartieBcfasiig- 
Ing  tWir  residence  only, 
per  10  barrels  hoik 
Hosbaodiy  oteasils,  per  ton 

t»  per  barrel  balk 

Ice,  per  too 
Iron,  i^g,  per  ton 

„  bar,  bolt,  and  wrooght  per  Ion 

„  plate  and  sheet,  per  ton 

„  hoops,  per  cwt 

II  cask,  hollow  warob  per  cwt. 

„  cast  solid,  per  cwt 

„  ore,  per  ton 

„  sorap,  per  ton 

it  wire  and  nailroda,  per  cwt 
Jnnk,  or  old  ropes>  per  cwt 
Jota,  per  ton 
Kelp,  per  tOE 
Kerb  stones,  par  ton 
Lead,  pigs  of,  per  ton 

„    pipes,  per  ton 

„    sheet  per  cwt 
Lamps,  each 
Leather,  tanned,  per  ewt 

„    wroaght  per  cwt 
Lemons,  per  chest 

;,        per  box 
Lima,  bant  par  ton 
Limestone,  per  ton 
Linen  or  woollen  rags,  per  cwt 
„        M       aloth,  per  cwt 
Linseed  meal,  per  ton 

„      cake,  per  ton 
Liqaor,  in  bottles,  per  case  or  box 
LiqoocB  (not  enamerated),  per  hogshead 

„  „  per  barrel 

Loam,  or  moolding  sand,  per  ton 
Machinery:— 

Steam  and  other  engine^  and  part  of  the 

same,  per  cwt. 
Wood  and  iron  mixed,  par  foot 
Malt,  per  quarter 
Manure  (not  enumerated),  per  ton 
MarUe,  rough,  per  ton 

„      worked,  per  cwt 
Masts  or  spars,  each 
Mats  and  matting,  per  parcel 
Matches,  per  hogshead 

„        per  case  or  barrel 
Maunds  or  hampers,  empty,  imported,  per  dosea  0 
Meal,  per  bag  (all  kinds,  not  enumerated)      '^ 

„    par  ton 
Meat  per  cwt. 

Metal  castings  (not  enamerated),  per  cwt 
Millinery,  per  foot  ^ 

Mineral  and  aerated  waters,  in  bottles,  per  doi.  0 
MnsKn,  per  bale 

„      per  parcel 
Nail%  per  cwt. 
Naptha,  per  pnnchaon 

H  .     per  carboy 
Vatai  per  bag  or  barrel 
Oakion,  per  cwt 
Oarsi  per  doaen 
Oats,  per  ton 


2 

1 
2 

d 

0 
0 
6 
2 
3 
2 
1 
2 
4 
2 

a 

1 
I 

6 
3 

1 
2 
I 
2 
I 
3 
3 
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Oil,  cMtor.  per  cwt.  0  4 

,,  sperm,  per  hogshead  1  0 
y  sweet  lod  lamp,  and  all  oOe  not  onnmerated 

perhotpihead  0  10 

M  in  flasks,  per  cheal  0  4 

^      „     perhalfcheat  0  2 

Oaakflb  per  ton  10 

Omooflb  per  cwt  0  1 

OiiDges,  per  box  0  2 

„      perchest  0  4 

0;f8ten»  per  ton  18 

PiintiogB,  pictores,  and  pier  glasaea,  per  foot   0  3 

P&inti  sod  painters'  coloora,  per  ewt.  0  2 

Piiis»  bnas  or  metal,  per  cwt.  0  6 

Piper,  per  cwt  oomniott  0  1^ 

n    ststiooery,  per  owt.  0  4 

Feu,perbag  0  2 

PetroleiiiD,  per  ton  5  0 

Perfomeiy,  per  package  0  3 

Periodicals  and  new8pq)ers,  per  parcel  0  1 

Pipei  for  smoking,  per  hogshead  1  0 

„  perbaml  0  6 

Pipesi  metsi,  per  ton  0  8 

„    earthenware,  for  draining,  per  ton  .10 

Pbogfas,  each  0  6 

Potash,  per  cwt  0  1 

Potttoes,  per  ton  0  6 

Pooltry  sod  game,  per  doaen  0  4 

PnocheoDs,  empty,  and  not  retamed,  each        0  2 

Pnttj,  g;lszierB,  per  cask  0  3 

Rigs,  per  ton  10 

Babins  sod  figs,  per  ewt  0  2 

Rioe,p6rtieroe  0  8 

n  per  barrel  0  4 

Bope<»iI,percwt  0  2 

Bope^  jam,  per  cwt  0    1 

BodD,  per  barrel  0     1 

fivking,  per  bale  0    2 

S«gOipercwt  0    2 

Sails,  per  cwt  0    4 

SiltipertOQ  0  10 

n  fine»percwt  0    4 

n  ooine,  for  mannre,  or  caring  fish,  per  ton  0    3 

,)   rock,  per  ton  0    3 

SiDd  or  gravel,  per  ton  0    3 

Seottles,  coal,  per  doaen  0    3 

Se^  stones  per  cwt  0    3 

S^thes,  per  dosen  0    2 
Seeds,  garden,  or  agricnltnral  grass  seeds, 

pocwt  0    3 

Seeda,  not  ennmerated,  per  cwt  ,  0    3 

Shot,  bird,  per  cwt  0    3 

SboTd  handles,  per  doaen  0    1 

^  per  cwt  0    8 

Wnai  per  score  0    6 

SUm,  maihle,  per  ton  1    0 

n   sbtcperton  0    3 

Sites,  scanUe,  per  1000  0    3 

N    eoamon  helUng^  par  1000  0    2 

wa^  earth  or  tomsbtone,  per  foot  0    0^ 

8oap.  per  cirt  0    2 

Soda,  per  barrel  0     1 

Wa-water,  per  doaen  0     1 

Spades  sad  diovels,  per  doaen  0    4 

Spirita,  foreign  and  British,  per  hogshead  of 

56  gallons  0    8 


2 

6 
2 
3 

1 
0 
6 
3 
4 
2 
4 
2 
6 
1 
9 
6 
6 
0 
2 
3 
8 
3 
4 


Starch,  per  cwt.  0 

Steel,  per  cwt.  0 

Sticks,  walkmg,  per  handle  0 

Stones,  per  ton  0 

„      grinding,  per  cwt.  0 

„      Gaen,  for  millstones,  per  100  3 

Straw,  per  ton  1 

Snlphar,  per  cwt  0 

Sngar,  soft,  per  cwt  0 

„     refined,  in  barreb  0 

„         „       in  hogsheads  1 

Tar,  pitch,  or  roun,  per  barrel  0 

Tea,  per  chest  1 

Tdes,  paving,  per  score  0 

,,    roofiog,  per  1,000  0 

Timber,  not  ennmerated,  per  load  of  55  feet  0 

„      mast  pieces,  nnder  12  inches,  each  0 

„      wainscot  boards,  per  100  1 

Tinplate,  per  box  0 

Tobacco,  per  cwt.  0 

Tow,  per  ton  I 

Toys,  per  case  0 

Trawlbeams,  each  0 

Treacle  or  molasses,  per  pnncheon  0  10 

„               per  half-poncheon  0    5 

„               per  cask  0    3 

TieenaSs,  nnder  2  fbet  in  length,  per  1,000  0    6 

„        exceeding2feet  in  length,  per  1,000  I    0 

Tarf,  per  ton  0    6 

Tnmips  or  mangold,  per  ton  0    6 

Tnrpentine,  per  cwt.  0    6 

Twine  or  netting,  per  cwt  0    3 

Varnish,  per  barrel  0    6 

Vegetables,  sbippedy  per  cwt  0    1 

Vetches,  per  ton  0    3 

Vinegar,  per  pipe  1    0 

„      per  hogshead  0    6 

„      per  firkin  0    3 

Vitriol,  per  carboy  0    6 

Wheat  per  ton  0    3 

Whiskey,  per  poncheon  2    0 

Whiting,  per  cwt  0     1 

Wine,  foreign,  per  pipe,  all  sorts  2    6 

„    British,  per  pipe,  all  sorts  1     6 

,^     per  hogshead,  all  sorts  1     0 

,,    per  barrel,  all  sorts  0     6 

„    in  bottles,  all  sorts,  per  doaen  0    2 

Wood,  deals,  per  120  10 

„      batten^  Petersbnrg,  per  handred  0    6 

,y     fir,  pine,  and  other  descriptions  not 

ennmerated,  per  load  of  50  feet  0  10 

,,      oak  or  wainscot  per  load  of  50  feet  1     0 

„      firewood,  per  fathom                "  0    6 
,,     ktha  and  lathwood,  per  fiuhom  of  216 

cnbic  feet  2    6 
„      spars,  nnder  22  feet  In  length,  above 
2^  and  nnder  4  inchea  in  diameter, 

per  120  2    6 
,»     spars,  2^  inches  in  diaoMter  and  on- 

der,  per  120  14 
,,      spars,  22  feet  in  length  and  apwards, 
and  not  exceeding  4  inches  in  dia- 
per 120  6    6 
M      spars,  of  all  lengths,  above  4  and 

nnder  6  inches  in  diameter,  per  120  12    0 
4 
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Wood,  lignam   vitA,    logwood,    mahoganj, 

rosewood,  &c.  per  ton  14 

Woollen  mannfactnres,  at  per  cwt  0    8 

Wool,  per  pack  0    4 

Yarn,  per  cwt.  0    2 

Zinc,  per  ton  1     4 

All  othib  goods  not  particularly  enumerated 


ABOYJL 


0  2 

1  4 


Light  goods,  per  barrel  bulk 
Heavy  goods,  per  ton 

In  charging  the  rates  on  goods  the  gross  weight  or 
measurement  of  all  goods  to  be  taken,  and  for  any 
less  weights,  measures,  and  quantities  than  those  above 
specified  a  proportion  of  the  respective  rates  shall  be 
diarged. 

Five  ciibic  feet,  not  exceeding  two  and  a  half  cwt. 
to  be  rated  as  a  barrel  bnlk,  bntwhen  the  weight  of  five 
cable  feet  is  greater  than  two  and  a  half-cwt.  then  two 
and  a  half  cwt.  to  be  rated  as  a  barrel  bulk. 

IT. — URATES  for  the  Use  of  the  Cranes,  Weighino 

Machines,  and  Sheds  of  the  Commissionsbs. 

let.  Bates  of  Craneage. 

a,    d. 
AH  goods  or  packages  not  exceeding  1  ton      0    3 
Exceeding  1  ton  and  not  exceeding  2  tons       0    4 
„        2  tons  „  3  tons       0    6 

„        3  tons  „  4  tons       0     6 

„       4  tons  „  6  tons        0  10 

9,       5  tons  ,y  6  tons        1     0 

»,       6  tons  1     3 

2nd.  Weighing  Machines* 
For  goods  weighed,  Id,  for  each  ton  or  part  of  a  ton* 

3rd.  Shed  Dues. 
For  each  ton  of  goods  of  eight  barrels  bulk,  or  for 
each  ton  of  goods  of  20  cwt.,  which  shall  remain  in 
the  sheds  or  on  the  qnajs  of  the  harbour  for  a  longer 
time  than  48  hoars,  the  snm  of  3d.,  and  the  sum  of 
1^.  per  ton  for  each  day  during  which  snch  goods 
ShiEili  remain  after  the  first  48  hoars. 


CAP.  LIX. 
An  Act  for  confirming,  with  Amendments,  a  Provi- 
sional Order  made  by  the  Board  of  Trade  under 
**  The  Merchant  Shipping  Act  Amendment  Act, 
1862,'*  relating  to  the  Pilotage  of  the  Port  of 
Sunderland.  [29th  Jum,  1865.] 

CAP.  LX. 
An  Act  to  render  Owners  of  Dogs  in  England  and 
WaUe  liable  for  injuries  to  Cattle  and  Sheep. 

[29th  .Tune,  1865*] 

CAP.  LXI. 

An  Act  for  providing  a  farther  Sam  towards  defray- 
ing the  Expenses  of  constructing  Fortifications  for 
the  Protection  of  the  Royal  Arsenals  and  Dock- 
yards and  the  Ports  of  Dover  and  Portland^  and 
of  creating  a  Central  ArsenaL 

r29th  June,  1865  J 


CAP.  LXIL 
An  Act  to  provide  for  the  Exemption  of  Cbottbei 
and  Chapels  m  Scotland  torn  Poor  Bates. 

[29th /tme,  1865.] 

CAP.  LXIII. 
An  Act  to  remove  Doubts  as  to  the  Validity  of  Colo* 
nial  Laws.  [29th  Junt,  1865.]! 

Sec  1.  Definithna:  **Cohny:^  **  Legislature,^ 
**  Cohnial  Legidaiure:**  ^  Reprtsenuam 
Legistalure:^^  CotonicH  Law:^  Ad  of 
Parliament^  ^.  to  extend  to  cokmy  when\ 
made  applicable  to  such  colony :^^  ''Go* 
vemor:^^  *' Letters  patent'^ 

2.  Colonial  Law  when  void  for  npugnaney. 

3.  Colonial  law  when  not  void  for  repugnancy, 

4.  Colonial  law  not  void  for  inconnstenq  tr^ 

instructions* 

5.  Colonial  Legislature  nuxy  eslahUsk,  ifc.  CwrU 

of  law.    Representative  Legidaturt  mjf 
alter  constitution, 

6.  Certified  copies  of  laws  to  he  evidence  thai 

th^  are  properly  passed,    Prodamoim  to 
he  evidence  of  assent  and4isallowance, 

7.  CerteUn  Acts  enacted  by  Legislature  of  South 

Australia  to  be  valUL 

(  Whereas  doubts  have  been  entertuned  respecting 
the  validity  of  divers  laws  enacting  or  purporting  to 
have  been  enacted  by  the  Legislatures  of  certain  of 
her  Majesty's  colonies,  and  respecting  the  powers  of 
such  Legislatnres.  and  it  Is  expedient  that  each  doobts 
should  be  removed:* 

Be  it  hereby  enacted  by  the  Qaeen's  most  excellent 
Majesty,  by  and  with  the  advice  and  cooseot  of  the 
lords  spiritna!  and  temporal,  and  commoos,  in  this 
present  assembled,  and  by  the  aothority  of  the  sune, 
as  follows: 

1 .  The  term  "  colony  "  ahall  in  this  Act  mclode  all 
of  her  Majesty's  possessions  abroad  in  which  there 
shall  exbt  a  Legislature,  as  herein-after  defined,  ex- 
cept the  Channd  Islands,  the  IsU  of  Man,  and  snch 
territories  as  may  for  the  time  being  be  vested  in  her 
Majesty  ander  or  by  virtue  of  any  Act  of  Parliaokent 
for  the  Government  of  India: 

The  terms  **  Legislatare  "  and  "  Colonial  Legisla- 
tare  "  shall  severally  signify  the  aothority,  other  than 
the  Imperial  Parliament  or  her  Majesty  in  cooncil, 
competent  to  make  laws  for  any  colony: 

The  term  ''Representative  Legislatare"  shall  sig- 
nignify  any  colonial  Legislatare  which  shall  oompriie 
a  iegislatfve  body  of  which  one  half  are  elected  bj 
inhabitants  of  the  colony. 

'•  The  term  "  colonial  law  "  shall  inclade  laws  made 
for  any  colony,  either  by  each  Legislature  as  afore- 
said, or  by  her  Miyesty  in  cooncii: 

An  Act  of  Parliament,  or  any  provision  thereof 
shall,  in  constming  this  Act,  be  said  to  extend  toaoj 
colony  when  it  is  made  applicable  to  soph  colon;  bj 
the  express  words  or  necessaiy  intendment  of  anj  Act 
of  Parliament: 

The  term  "governor"  shall  mean  the  officer  lav- 
folly  administering  the  government  of  any  colonj: 

The  term  "  letters  patent "  shall  mean  letters  pt- 
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tent  under  the  great  seal  of  the  United  Kingdom  of 
Great  Britain  and  IreUuid, 

2.  Any  colonial  Uw  which  is  or  shall  be  in  any 
respect  repugnant  to  the  provisions  of  anj  Acfc  of 
Pariiament  extending  to  the  colony  to  which  sach  law 
may  relate,  or  repugnant  to  any  order  or  regulation 
made  under  authority  of  such  Act  of  Parliament,  or 
having  in  the  colony  the  force  and  effect  of  such  Act, 
shall  be  read  subject  to  such  Act,  order,  or  regolation, 
and  shall,  to  the  extent  of  such  repugnancy,  but  not 
otherwise,  be  and  remain  .absolutely  void  aud  inope- 
raiive. 

3.  No  colonial  law  shall  be  or  be  deemed  to  have 
been  void  or  inoperative  on  the  ground  of  repugnancy 
to  the  Uw  of  England^  unless  the  same  shall  be  repag- 
aant  to  the  provisions  of  some  such  Act  of  Parlia- 
ment, order,  or  regulation  as  aforesaid. 

4.  No  colonial  law,  passed  with  the  concurrence  of 
or  assented  to  by  the  governor  of  any  colony,  or  to  be 
liereafter  so  passed  of  assented  to,  shall  be  or  be 
deemed  to  have  been  yoid  or  inoperative  by  reason 
only  of  any  instructions  with  reference  to  such  law  or 
the  subject  thereof  which  may  have  been  given  to 
saeb  goTemor  by  or  on  behalf  of  her  Majesty,  by  any 
iutniment  other  than  the  letters  patent  or  instrn- 
strement  anthorizing  such  governor  to  concur  in  pass- 
lag  or  to  assent  to  laws  for  the  peace,  order,  and 
gMd  government  of  such  colony,  even  though  sach 
iastroctions  may  be  referred  to  in  such  letters  patent 
or  last-mentioned  instrument. 

5.  Every  colonial  Legislature  shall  have,  and  be 
deemed  at  all  times  to  have  had,  full  power  within  its 
jurisdiction  to  establish  courts  of  judicature,  and  to 
abolish  and  reconstitute  the  same,  and  to  alter  the 
constitution  thereof,  and  to  make  provision  for  the 
administration  of  justice  therein;  and  every  represen- 
tative Legislature  shall,  in  respect  to  the  colony  under 
its  jartsdiction,  have,  and  be  deemed  at  all  times  to 
have  had,  full  power  to  make  laws  respecting  the 
constitntion.  powers,  and  procedure  of  such  Legisla- 
ture; provided  thit  such  laws  shall  have  been  passed 
in  61Kb  manner  and  form  as  may  from  time  to  time 
be  reqnired  by  any  Act  of  Parliament,  letters  patent, 
order  In  council,  or  colonial  law  for  the  time  being  in 
force  in  the  said  colony. 

6.  The  certificate  of  the  clerk  or  other  proper  offi- 
cer of  a  legislative  body  in  any  colony  to  the  effect 
that  the  document  to  which  it  is  attached  is  a  true 
eopj  of  any  colonial  law  assented  to  by  the  governor 
of  sach  colony,  or  of  any  bill  reserved  for  the  signifi- 
»tion  of  he.*  Majesty's  pleasure  by  the  said  governor, 
shall  be  prxjnaycict«  evidence  that  the  document  so 
Krtified  is  a  trae  copy  of  such  law  or  bill,  and,  as  the 
ease  may  be,  that  such  law  has  been  duly  and  properly 
passed  and  assented  to,  or  that  such  bill  has  been  duly 
and  properly  passed  and  presented  to  the  governor;  and 
any  proclamation  purporting  to  be  published  by  authority 
of  the  governor  in  any  newspaper  in  the  colony  to 
which  saeh  law  or  bill  shall  relate,  and  signifying  her 
Kajesty'fl  disallowance  of  any  such  colonial  law,  or 
ber  Majesty's  assent  to  any  such  reserved  bill  as' 
albresaidy  shall  be  prima  Jade  evidence  of  such  dis- 
allowance or  assent. 

'  And  whereas  doubts  are  entertained  respecting 
the  Tal^tj  of  certain  Actii  enacted  or  reputed  to  be 


enacted  by  the  Legislature  of  South  Australia :''  be  it 
further  enacted  as  follows: 

7.  All  laws  or  reputed  laws  enacted  or  purporting 
to  have  been  enacted  by  the  said  Legislature,  or  by 
persons  or  bodies  of  persons  for  the  time  being  acting 
as  such  Legislature,  which  have  received  the  assent 
of  her  Majesty  in  council,  or  which  have  received  the 
assent  of  the  governor  of  the  said  colony  in  the  name 
and  on  behalf  of  her  Majesty,  shall  be  and  be  deemed 
to  have  been  valid  und  effectual  from  the  date  of  such 
assent  for  all  purposes  whatever;  provided  that  no- 
thing herein  contained  shall  be  deemed  to  give  effect 
to  any  law  or  reputed  law  which  has  been  disallowed 
by  her  Majesty,  or  has  expired,  or  has  been  lawfully 
repealed,  or  to  prevent  the  lawful  disallowance  or  re* 
peal  of  any  law. 


CAP.  LXIV. 

An  Act  to  remove  Doubts  respecting  the  Validity  of 
certain  Marriages  contracted  in  Her  Majesty's  Pos- 
sessions abroad.  [29th  June^  1S65.] 

Sec.  I.  Colonial  laws  establishing  validity  of  mar- 
riages to  have  effect  throughout  her  Majesty* s 
dominions,  but  only  where  parties  are  com- 
petent to  contract  marriage. 
2.  D^nition  of  *' Legislature.^^ 

*  Whereas  laws  have  from  time  to  time  been  made  by 
the  Legislatures  of  divers  of  her  Majesty's  possessions 
abroad  for  the  purpose  of  establishing  the  yalidity  of 
certain  marriages  previously  contracted  therein,  but 
doubts  are  entertained  whether  such  laws  are  in  all 
respects  effectual  for  the  aforesaid  purpose  beyond  the 
limits  of  such  possessions:'  Be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows: 

1.  Every  law  made  or  to  be  made  by  the  Legisla- 
ture of  any  such  possession  as  aforesaid  for  the  pur- 
pose of  establishing  the  validity  of  any  marriage  or 
marriages  contracted  In  such  possession  shall  have  and 
be  deoified  to  have  had  from  the  date  of  the  making 
of  such  law  the  same  force  and  effect  for  the  purpose 
aforesaid  within  all  parts  of  her  Majesty's  dominions 
as  such  law  may  have  had  or  may  hereafter  have 
^vithin  the  possession  for  which  the  same  was  made: 
provided  that  nothing  in  this  law  contained  shall  give 
any  effect  or  validity  to  any  marriage  unless  at  the  time 
of  such  marriage  both  of  the  parties  thereto  were,  ac- 
cording to  the  law  of  England^  competent  to  contract 
the  same. 

2.  In  this  Act  the  word  "  Legislature  "  shall  in- 
clude any  authority  competent  to  make  laws  for  any 
of  her  Majesty's  po^8e^sions  abroad,  except  the  Par- 
liament of  the  United  Kingdom  and  her  Majesty  In 
council 


An  Act  to  explain 


CAP.  LXV. 

*  The  Defence  Ad,  I860.** 

[29th  June,  1865.] 
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CAP.  LXVL 

An  Act  to  allow  the  charging  of  the  Excise  Dntj  on 
Malt  according  to  the  Weight  of  the  €rrain  used. 
[29th  June,  1865.] 

Sec.  1.  Commenoemenl  of  AcL 

2.  MdUUr  entitled  to  have  the  duty  upon  malt 

made  by  km  charged  according  to   the 
weight  of  the  grain  used. 

3.  Cover  to  he  affixed  to  cittern. 

4.  Notice  to  he  given  ofth»  steeping  of  grain. 
6.  Declaration  to  he  given  oj  the  weight  of  grain 

to  he  steeped 

6.  Mode  oJ  aeoertaining  weight  of  grain, 

7.  Stode  of  calculating   duty  on  malt  when 

charged  according  to  weight. 

a  Makter  to  provide  eccUee  and  weights  and 
bushel  measure. 

9.  Officer  may  weigh  any  grain  in  the  meUthouse 
of  a  malster  making  malt  under  the  provi- 
sions of  this  AgL 

10.  Penalty  where  the  weight  of  grain  shall  ex- 

ceed declared  weight. 

1 1.  Oram  making  into  malt  may  he  spritikled  at 

the  expiration  oJ  ninety  hours  after  heing 
emptied  from  cistern. 

12.  Penalty  for  offences  against  this  AcL 

13.  Condition  No.  3  in  section  28  oJ  23  ^  24 

Vict.  c.  113  rqiealedj  and  other  provisions 
made. 

14.  12  O.  h  c  4,  ss.  48  to  59,  and  S  O.  4,  c 

18,  ss.  12  to  16,  andlB4r  19,  relating  to 
the  exportation  of  malt  on  drawhack,  re- 
pealed. 

16.  Not  to  repeal  provisions  of  other  Malt  Acts. 

1 6.  Continuance  of  Act. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tnal  and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  This  Act  shall  (excdpt  where  otherwbe  ex- 
pressly enacted)  commence  and  take  effect  on  the 
first  day  of  September  one  thousand  eight  hundred 
and  sixty  five. 

2.  Any  malster  who  shall  desire  to  have  the  duty 
payable  upon  malt  made  by  him  charged  according  to 
the  weight  of  the  corn  or  grain  used  In  the  making 
of  such  malt  nnder  the  provisions  of  this  Act  shall 
give  notice  in  writing  of  such  his  desire  to  the  officer 
of  excise  nnder  whose  survey  he  shall  be,  and  upon 
his  complying  with  the  provisions  of  this  Act  in  other 
respects  he  shall  be  entitled  to  have  the  duty  charged 
accordingly  in  respect  of  any  corn  or  grain  which  he 
shall  wet  or  steep  at  any  time  and  from  time  to  time 
after  the  expiration  of  four  clear  days  from  the  giving  of 
such  notice;  Provided  always,  that  if  the  malster  who 
shall  have  given  such  notice  shall  not  begin  to  make, 
or  shall  discontinue  making,  malt  to  be  charged  with 
duty  nnder  the  provisions  of  this  Act  for  the  space  of 
one  calendar  month,  the  notice  given  by  him  shall  be 
of  no  further  avail,  and  he  shall  not  be  entitled  to 
the  privilege  of  haying  the  dnty  on  malt  made  by  him 
charged  nnder  the  proviaiona  of  this  Act  ontil  after 


be  shall  have  given  a  fresh  noUce  m  the  manoer  here* 
inbefore  required* 

3.  Every  malster  who  shall  have  given  socb  notioe 
as  aforesaid  shall,  before  he  shall  place  any  com  or 
grain  in  any  cistern  for  the  purpose  of  being  made 
into  malt  to  be  charged  with  duty  nnder  the  provi- 
sions  of  this  Act,  provide  and  affix  to  such  cistern  a 
proper  and  secure  cover,  with  proper  ftsteniogs,  to 
the  satisfaction  of  the  supervisor  of  excise,  or  any 
other  officer  of  excise  of  superior  rank  toasapervisor; 
and  snch  cover  shall,  when  there  shall  be  any  com  or 
grain  in  such  cbtem,  be  kept  locked  and  secared  bj 
the  officers  of  excise  dnring  such  period  of  time  as 
the  Commissioners  of  Inland  Revenue  shall  by  their 
regnlation  or  order  direct  in  that  behalf;  and.  no  mal- 
ster  shall,  after  snch  coyer  shall  have  been  lockeil 
and  secured  as  aforesaid,  open,  remove,  or  damage 
snch  cover,  or  obtain  acceas  to  the  com  or  grain  in 
snch  cistern. 

4.  The  malster  shall  give  forty-eight  hoars*  notice 
in  writing  to  the  officer  of  excise  under  whose  sorrej 
be  shall  be  of  the  day  and  hour  when  he  intends  to 
steep  com  or  grain  to  be  made  into  malt  under  the 
provisions  of  this  Act;  and  in  such  notice  the  mal- 
ster shall  spedfy  the  day  and  the  particnlar  boor 
when  he  intends  to  place  the  com  or  grain  in  the  cis« 
tern  (which  honr  shafl  not  be  later  than  twelve  oVlock 
at  noon  of  the  day  preceding  the  day  on  which  it  is 
intended  to  steep  snch  com  or  grain);  and  if  any  no« 
tice  shall  be  given  contrary  hereto,  or  if  the  whole 
of  the  com  or  grun  shall  not  be  steeped  within  three 
honrs,  or  placed  in  the  dstem  within  one  boor,  after 
the  respective  times  mentioned  in  any  notice  in  that 
behalf,  snch  notice  shall  be  null  and  void. 

5.  The  malster,  or  his  chief  workman  or  servant, 
shall,  immediately  after  the  com  or  grain  shall  have 
been  placed  in  the  cistern  for  the  purpose  of  bciog 
made  into  malt  nnder  the  provisions  of  this  Act,  fill 
up  and  sign  a  declaration  in  writing,  stating  the  true 
weight  per  bushel  of  the  com  or  grain  so  intended  to 
be  made  into  malt  as  aforesaid;  and  such  dedaratioa 
shall  be  delivered  by  the  said  malster  or  his  chief 
workman  or  servant,  to  the  officer  of  excise  on  Ws 
first  vbit  after  the  com  or  grain  shall  have  been  placed 
in  the  cistem  as  aforesaid;  and  no  other  or  different 
com  or  grain  shall  be  snbatituted  for  the  com  or  gram 
or  any  part  thereof  which  shall  have  been  placed  m 
any  cistem  for  the  purpose  of  being  made  into  malt 
under  the  provisions  of  this  Act  after  the  same  shall 
have  been  taken  account  of  by  any  officer  of  exciw. 

6.  After  any  corn  or  grain  shall  have  been  placed 
in  the  cistem  the  weight  thereof  shall  be  asceruioftl 
by  any  officer  of  excise,  who  shall  take  a  sample  or 
samples  of  such  com  or  grwn  before  any  water  shall 
be  added  thereto;  and  the  weight  of  a  bushel  of  the 
corn  or  grain  so  taken  as  a  sample  or  samples  as 
aforesaid,  after  the  same  shaU  have  been  screened  and 
cleaned  (if  the  officer  shaU  think  fit  to  require  soch 
screening  and'  cleaning),  shaU  be  deemed  to  be  the 
weight  per  bushel  of  the  whole  of  the  com  or  pm 
in  the  cistem:  Proyided  that  if  in  the  weight  of  the 
sample  bushel  there  shaU  be  a  fraction  ofapoand 
amounting  to  one  half  or  upwards,  such  fraction  sbau 
be  reckoned  as  an  entire  pound,  but  no  account  shau 
be  taken  of  any  fraction  less  than  half  a  pound. 
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7.  For  the  parpose  of  calculating  and  charging  the 
dstj  apoo  malt  made  under  the  provisions  of  this  Act, 
I  oeasared  bushel  of  dry  com  or  grains  of  the  weight 
of  fifly-tbree  pounds  Ayoirdnpots  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  to  be  the  standard 
veigbt  on  which  the  amount  of  duty  payable  upon  a 
baahel  of  malt  shall  be  chargeable;  and  in  order  to 
Moertaio  the  number  of  bushels  of  malt  to  be  charged 
« taj  steeping  of  com  or  grain  to  be  made  into  malt, 
the  qosBtity  shall  first  be  ^culated  by  gauge  accord- 
bg  to  the  existing  laws  and  regulations  in  that  be- 
My  and  such  quantity  shall  then  be  multiplied  by 
the  nomber  of  pounds  which  the  sample-bushel  taken 
from  such  corn  or  grun  in  the  manner  directed  by 
this  Act  shall  be  found  to  weigh,  and  the  product  to 
be  divided  by  fifty-three,  and  the  quotient  of  such 
dirisioQ  shall  be  the  quantity  upon  which  the  duty 
ebiU  be  charged:  Provided  that  if  no  sample-bushel 
of  the  com  or  grain  shall  have  been  taken  as  herein- 
before directed,  then  the  quantity  of  malt,  when  cal- 
culated by  gnage  as  aforesaid,  shall  be  multiplied  by 
the  veight  of  a  bushel  of  the  com  or  grain  as  de- 
dued  by  the  malster,  his  workman  or  servant,  and 
the  prodoct  to  be  divided  as  aforesaid. 

The  malster  shall  provide  and  keep  proper  and 


time  of  such  com  or  grain  being  first  wetted  or 
steeped,  and  the  malster  shall  have  given  to  the  offi- 
cer of  excise  twenty-four  hours  previous  notice  in 
writing  of  his  intention  to  water  or  sprinkle  such  com 
or  grain  as  aforesaid,  anything  in  any  former  Act 
contained  to  the  contrary  notwithstanding. 

12.  If  any  act.  matter,  or  thing  by  this  Act  re- 
quired or  directed  to  be  done  or  performed  by  any 
malster  or  his  workman  or  servant  shall  be  omitted 
or  neglected  or  refused  to  be  done  or  performed  by 
them  respectively,  or  if  any  act,  matter,  or  thing  pro- 
hibited by  this  Act  shall  be  done  or  permitted  by  any 
malster  or  his  workman  or  servant,  the  malster  shall 
in  every  such  case  forfeit  the  sum  of  one  hundred 
pounds  over  and  above  any  other  penalty  or  penalties 
to  which  he  may  be  subject  under  any  other  Act  now 
in  force. 

13.  The  condition  numbered  <* three**  in  the  twen 
ty-eighth  section  of  the  Act  passed  in  the  twenty- 
third  and  twenty-fourth  years  of  her  Majesty's  reign, 
chapter  one  hundred  and  thirteen,  b  hereby  repealed; 
and  no  malt  shall  be  exported  on  drawback  which, 
afker  having  been  screened  and  cleaned  as  directed  in 
the  said  section,  shall  be  of  less  weight  than  thirty- 


six  pounds  or  of  greater  weight  than  forty-four 
correct  scales  and  weights,  and  a  correct  bushel  mea- '  pounds  avoirdupois  per  bushel;  and  the  amount  of 
nre  to  the  satisfaction  of  the  supervisor  of  excise  of  drawback  allowed  by  law  upon  the  exportation  of 
the  district  in  which  the  malthouse  is  situated  for  the  malt  shall  be  calculated  in  the  following  manner; 
porpoee  of  weighing  ^nd  measuring  com  and  grain  (that  is  to  say,)  when  the  malt  is  of  the  weight  of 
to  be  made  iato  malt  under  the  prorisions  of  this  thirty  six  pounds  and  under  forty  pounds  avoirdupois 
Act;  and  such  scales  and  weights  and  measure  shall  per  bushel,  the  amount  of  drawback  allowable  by  law 
It  ail  times  be  kept  in  the  malthouse,  and  such  mal-  |  upon  a  bushel  of  malt  shall  be  allowed  and  paid  in  ro- 
ster and  hb  servants  shall  allow  any  officer  of  excise  spect  of  every  forty  pounds  avoirdupois  of  the  malt 
to  086  the  same,  and  shall  also,  upon  request,  render  exported;  and  when  the  malt  shall  weigh  forty 
to  any  aoch  officer  who  shall  be  desirous  of  weighing 
or  measoring  snch  corn  or  grain,  or  any  part  thereof, 
>Dch  assisUnce  as  the  said  officer  shall  require. 

9.  it  shall  be  lawful  for  any  supervisor  of  excise, 
or  any  other  officer  of  excise  of  superior  rank  to  a 
npervisor»  to  measure  and  weigh  any  com  or  grain 
in  the  malthouse  of  any  malster  who  shall  make  malt 
uder  the  provisions  of  this  Act,  and  for  that  purpose 
tODsetbe  weights  and  scales  and  bushel  measure 
'^ogiog  to  each  malster;  and  the  malster  and  bis 
vorkmen  or  servants  shall,  when  requested  by  any 
Bocb  aopervisor  or  other  officer  as  aforesaid,  render  to 
1^  respectively  such  assistance  as  they  may  require 
10  measoring  and  weighing  snch  com  or  grain. 

10.  If  after  any  com  or  grain  shall  have  been 
placed  in  the  cutem  for  the  purpose  of  being  made 
ioto  malt  onder  the  provisions  of  this  Act,  and  before 
^e  wetting  tliereof  the  weight  of  a  bushel  of  such 
ooro  or  grain  (screened  and  cleaned  as  aforesaid,  if 
the  officer  shall  require  it)  shall  be  found  by  any  offi 
^  of  excise  to  be  in  excess  of  the  weight  declared 
^J  the  malster  or  his  chief  workman  or  servant  by 
inch  declaration  as  aforesaid  in  a  greater  proportion 
thao  two  pounds  avoirdupois  per  bushel,  the  malster 
^i  forfeit  the  sum  of  one  hundred  pounds. 

1 1-  That  it  shall  be  lawful  for  any  malster  to  water 
or  sprinkle  any  corn  or  grain  making  it  into  malt  at 
l^ue  exputitiou  of  ninety  hours  after  the  same  shall 
°«V6  been  taken  out  of  the  cistern,  provided  snch 
com  or  grain  shall  have  been  kept  covered  with  water 
>u  tlie  cifttera  for  the  full  space  of  fifty  hours  from  the 


pounds  avoirdnpois  or  upwards  per  bushel,  the  draw* 
back  shall  be  allowed  and  paid  according  to  the  quan- 
tity ascertained  by  measure  as  heretofore;  sn^ect, 
however,  in  either  case  to  the  deduction  of  seven  and 
a  half  per  cenhtm  upon  the  quantity  ascertained  as 
directed  by  the  thirtieth  section  of  the  above  men- 
tioned Act. 

14.  The  several  portions  of  Acts  hereinafter  men- 
tioned relating  to  the  making  of  malt  for  exportation, 
and  the  exportation  of  malt,  shall  be  and  the  same 
are  hereby  repealed,  save  and  except  as  to  any  malt 
made  for  exportation  before  the  commencement  of 
this  Act;  (that  is  to  say,)  sections  forty-eight  to  fifty- 
nine,  both  inclusive,  of  the  Act  passed  in  the  twelfth 
year  of  the  reign  of  King  Cfeorge  the  First,  chapter 
four,  and  sections  twelve  to  sixteen,  both  Inclusive, 
and  sections  eighteen  and  nineteen,  of  an  Act  passed 
in  the  third  year  of  the  reign  of  King  Oeorge  the. 
Fourth,  chapter  eighteen. 

.  15.  Nothmg  in  this  Act  shall  be  deemed  to  repeal, 
alter,  or  a£fect  any  of  the  provisions  contained  in 
any  Act  now  in  force  relating  to  the  manufacture  of 
malt,  or  the  duties  imposed  thereon,  save  and  except 
so  £ar  as  snch  provisions  shall  be  specially  repealed  or 
altered  by  or  be  repugnant  to  the  provisions  of  diia 
Act. 

16.  This  Act  shall  continne  and  be  in  force  for 
four  years  from  the  passing  thereof,  and  until  the.  end 
of  the  then  next  session  of  Parliament,  and  shall  then 
expire  except  at  to  any  iu^  done  or  offence oommitted, 
or  any  penalty  or  forfeiture  previously  incurred. 
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CAP.  LXVII. 
An  Act  to  amend  the  Acts  relating  to  the  Harbonr 
of  Kmgatown.  [29th  June,  1865 .J 

56  0.  3,  c.  62;  1  ff.  4,  c.  69;  6^1  WA,c.  117; 

1  *  2  Vic.  c  36. 
Sec.  1.  Threepence  a  ion  on  all  vesaela  entering  Kings 
town  and  taking  in  cargo. 

2.  Gunpowder  not  to  be  brought  into  the  har^ 

hour  except  in  conjormity  with  regulations 
of  harbour  master. 

3.  Penalty  for  refusing  to  comply  with  directions 

of  harbour  master. 

4.  Exemption  for  her  Majesty's  ships. 

6.  Ptomions  oj  former  Acts  extended  to  this 
Act. 

6.  This  and  recited  Acts  to  be  as  one. 
*  Whereas  an  Act  was  passed  in  the  fifty  sixth  year 
of  the  reign  of  his  late  Majesty  King  Oeorge  the 
Third,  chapter  sixty-two,  intituled  An  Act  for  erect* 
ing  an  Harbour  for  Ships  to  the  Eastward  of  Don- 
\ewry,  within  the  Port  of  DnhVin;  and  the  said  Act 
was  amended  by  an  Act  of  the  first  year  of  his  late 
Majesty  King  Oeorge  the  Fourth,  chapter  sixty-nine: 
And  whereas  a  farther  Act  was  passed  in  the  session 
held  in  the  sixth  and  seventh  years  of  his  late  Ma- 
jesty King  William  the  Fourth,  being  An  Act  to 
amend  several  Acts  relating  to  the  Harbour  o/ Kings- 
town, by  which  it  was,  amongst  other  things,  enacted 
that  the  old  harbonr  of  Dunleary,  together  with  the  new 
harbonr  then  in  course  of  erection,  should  thenceforth 
be  constituted  one  harbour,  under  the  name  and  title 
of  "  Kingstown  harbour:  "  And  whereas  another  Act 
was  passed  in  the  session  held  in  the  first  and  second 
years  of  the  reign  of  her  Majesty  the  now  Queen, 
intituled  An  Act  to  make  further  Provisions  and  to 
amend  the  Act^  relating  to  the  Harbour  of  Kings- 
town, and  the  Port  and  Harbour  of  DvXAxn'.  And 
whereas  in  coufequence  of  the  increased  number  of 
vesiseU  entering  the  iiarbour  of  Kingstown  in  ballast, 
and  leaving  the  same  with  cargoes  of  iron  ores  and 
pyrites  and  other  produce  of  mines,  as  well  as  with 
other  cargoes,  it  has  become  necessary  to  enlarge  the 
wharfs  and  quays  of  the  said  harbour,  and  afibrd  in- 
creased accommodation  thereat;  and  it  is  intended  to 
enlarge  a  certain  quay  situate  in  the  said  harbour, 
now  known  as  the  coal- quay,  and  to  construct  other 
works  for  in'^reasing  the  wharfs  and  quays  of  the  said 
harbour:  And  whereas  it  is  reasonable  that  all  vessels 
entering  the  said  harbour  in  ballast,  and  taking  away 
cargoes  as  aforesaid,  shonid  pay  the  rates  hereinafter 
mentioned: '  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritnal  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  From  and  after  the  passing  of  this  Act  all  ves- 
sels entering  the  said  harbonr  of  Kingstown  in  ballast 
fnpm  any  part  of  the  port  of  Dublin^  and  which,  while 
within  such  harbonr,  or  five  hundred  yards  of  the 
entrance  thereof,  shall  take  in  a  cargo  of  ores  or  py- 
rites, or  other  produce  of  any  mines,  or  of  any  other 
matter  or  thing,  shall,  in  addition  to  the  rates  pay- 
able under  the  said  recited  Acts  or  any  of  them,  be 
liable  to  pay  to  the  commissioners  of  the  ^aid  haibonr 


or  their  collector  a  tonnage  rate  to  be  from  time  to 
time  affixed  and  appointed  by  the  said  oommisslooerB, 
not  exceeding  three  pence  per  ton,  according  to  the 
registered  tonnage  of  such  vessel 

2.  From  and  after  the  passing  of  this  Act,  if  any 
owner,  master  or  person  having  the  charge  of  any 
ship  or  vessel  (unless  driven  by  stress  of  weather) 
shall  bring  the  same  into  the  said  harbour  of  Kings- 
town,  having  on  board  any  quantity  of  gunpowder 
exceeding  one  hundred  pounds,  without  having  pre- 
viously obtained  the  permisdon  of  the  harbonr  master 
of  the  said  harbonr  signified  in  writing  nnder  his 
hand,  or  shall  knowingly  permit  or  suffer  any  snch 
quantity  of  gunpowder  to  be  placed  or  to  be  on  board 
of  any  such  ship  or  vessel  while  within  such  harbonr 
without  such  permission  as  aforesuil,  or  if  any  person 
without  such  permission  as  aforesaid  shall  knowingly 
place  any  snch  quantity  of  gunpowder  as  aforesaid  in 
or  upon  any  vessel  within  the  said  harbour,  CTery 
snch  owner,  master,  or  other  persoa  so  offending  shall 
forfeit  and  pay  to  the  commissioners  of  the  said  har- 
bour the  sum  not  exceeding  two  hundred  ponnds  for 
every  such  offence. 

8.  In  case  any  such  owner,  master,  or  other  person 
having  the  charge  or  command  of  any  ship  or  vessel 
on  board  which  any  snch  quantity  of  gunpowder  may 
be  shall  refuse  or  neglect  to  moor,  unmoor,  place, 
or  remove  his  ship  or  vessel  according  to  the  directio& 
from  time  to  time  given  by^the  harbonr  master,  or 
shall  refuse  or  neglect  to  follow  and  obey  any  direc- 
tions of  the  said  harbonr  master  with  reppect  to  the 
storage  and  custody  of  such  gunpowder  immediately 
when  notice  to  him  or  them  of  such  directions  as 
aforesaid  shall  bo  given  or  left  with  any  person  or 
persons  on  board  of  snch  ship  or  vessel  for  that  po^ 
pose,  every  such  owner,  master,  or  other  person  afore- 
said shall  forfeit  and  pay  to  the  said  commtss'ioDers 
for  every  snch  offence  a  sum  not  exoeedlog  fifty 
pounds;  and  it  shall  be  lawful  (or  the  said  barboor 
master,  in  case  any  direction  so  given  by  him  shall 
be  disobeyed  as  aforesaid,  forthwith  to  destroy  all 
such  gunpowder,  and  for  that  purpose  to  enter  npon 
every  such  ship  or  vessel  and  make  search  forthe  same; 
and  in  case  the  said  harbour  master  shall  be  obstmcted 
in  so  doing  by  any  person  or  persons  wbomsoerer, 
then  every  such  person  so  offending  shall  for  erery 
such  offence  forfeit  and  pay  to  the  said  commissioners 
a  sum  not  exceeding  twenty  pounds. 

4.  Nothing  herein  contained  shall  apply  to  any 
ship  or  vessel  belonging  to  her  Majesty  or  in  her  Ma- 
jesty's service;  but  if  any  person  shall  claim  the  ben^ 
fit  of  this  exemption,  not  being  entitled  thereto,  mrj 
such  person  fbr  every  snch  offence  shall  ^^^'^^'^^ 
pay  to  the  said  commissioners  a  sum  not  exceeding 
twenty-five  pounds.  .  ^ 

5.  All  the  powers  and  provisions  in  the  said  ^ 
contained  and  now  in  force  with  respect  to  the  t^ 
very  of  rates,  penalties,  and  forfeitures,  and  the  »« 
mg  or  distraining  for  the  same,  shall  apP^y.^^f®.":^ 
penalties,  and  forfeitures  imposed  by  ***^/r'  i; 
the  said  rates,  penalties,  and  forfeitures  shall  be  app 
cable  to  the  like  purpose  as  the  rates  *°^  PJT^^ 
now  pavable  to  the  commissioners  of  the  saw  na  ^^ 
nnder  the  provisions  of  the  Acts  aforesaid,  or  aoy 
them. 
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6.  This  Act  aod  the  hereinbefore  recited  AcU  shall 
be  read  together  as  one  Act 


CAP.  LXVIIL 

An  Act  to  enable  the  Ecclesiaatieal  CommissionerB 
for  England  to  grant  Saperannaation  Allowances 
to  Persona  employed  in  their  Service. 

[29th  June  1865.] 

CAP.  LXIX. 

An  Act  farther  to  amend  and  render  more  effectnal 
the  Law  for  providing  fit  Hooses  for  the  Beneficed 
Clergy,  and  for  other  purposes. 

[29th  June,  1865.] 

IT  G.3,  e.  63;  21  O.  3,  c.  66;  7  ff.  4,  c  66;  1  ^ 
2  Via.  c  23. 

Sec  !•  Exiensionofprovtnona  of  recited  Acts  rekU- 
ing  to  repairing^  rebuilding^  w  acquiring 
houses  of  residence^  Sfc, 

2.  Oovemora  of  Queen  Annexe  bounty  may  sell 

londs^  4rc,i  given  to  them  for  their  general 
purposes, 

3.  Powers  of  recked  Acts  extended  to  this  Act. 

4.  Corporations  and  persons  under  disability  or 

incapacity  authorized  to  convey  houses  and 
lands  for  parsonages, 

5.  Five  of  the  governors  may  form  a  quorum, 

*  Whkbxas  under  the  provisions  of  the  several  Acts 
passed  in  the  sessions  held  in  the  seventeenth  year  of 
the  zeign  of  his  late  Majesty  King  Oeorge  the  Tbu^, 
chapter  fifry-three,  in  the  twenty-first  year  of  the 
same  reign»  chapter  sixty-six,  in  the  seventh  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth, 
chapter  sixty -six,  and  in  the  first  and  second  years 
of  the  reign  of  her  present  Majesty,  chapter  twenty- 
three,  the  incnmbent  of  a  benefice  is  anthoriaed  and 
empowered,  with  the  consents  m  the  said  Acts  speci- 
fied, to  borrow  and  take  up  at  interest  a  sum  of  money 
exceeding  one  year's  but  not  exceeding  three  years 
net  ioGome  of  his  benefice,  for  the  purpose  of  building, 
repairing,  or  purchasing  a  house  and  other  necessary 
bnildiaga,  or  a  proper  site  for  such  house  and  other 
neceseary  bnildmgs,  to  be  used  as  the  parsonage  or 
^ebe  hoase  and  offices  for  his  benefice,  and  as  a  secu- 
rity for  the  money  so  to  be  borrowed  to  mortgage  the 
glebe  tithes,  rentcharges,  rents,  and  other  profits  aod 
emolaments  of  his  benefice  for  the  term  of  thirty-five 
yeara»  the  principal  so  borrowed  being  repayable  by 
thbly  annual  instalments,  with  interest  to  aocrue  due 
ther^n:  and  whoreas  it  is  expedient  to  extend  the 
provisions  of  the  said  Acts  and  to  provide  for  the 
other  purposes  heroin-after  expressed:'  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  anthority  of  the 
same,  as  follows: 

1  •  The  incumbent  of  any  benefice  may,  according 
to  the  provisions  of  and  with  the  consents  required 
by  the  said  Acts,  and  by  any  Act  or  Acts  amending 
or  referring  to  the  same,  borrow  and  take  up  at  inte- 


rest on  mortgage  as  provided  by  the  same  Acts,  or  any 
of  them,  for  the  purposes  of  the  same  Acts,  or  any  of 
them,  or  for  the  purposes  of  the  Act  passed  in 
the  session  held  in  the  fifty  fifth  year  of  the  reign  of 
his  said  Majesty  King  Oeorge  the  Third,  chapter  one 
hundred  and  forty-soven,  or  for  the  purpose  of  pur- 
chasing any  lands  or  hereditaments  not  exceeding 
twelve  acres,  contiguous  to  or  desirable  to  be  used  or 
occupied  with  tho'parsonage  house  or  glebe  belonging 
to  such  benefice,  or  for  the  purpose  ol  building  any 
offices,  stables,  or  outbuildings,  or  fences  neces- 
sary for  the  occupation  or  protection  of  such  par- 
sonage, or  for  the  purpose  of  restoring,  rebuilding,  or 
repairing  the  fabric  of  the  chancel  of  the  church  of 
such  benefice  (in  any  case  where  such  incumbent  is  or 
shall  be  liable  to  repair  or  sustain  the  fabrie  of  such 
chancel),  or  for  the  purpose  of  building,  improving, 
enlarging,  or  purchasing  any  farm  house  or  farm 
buildings,  or  labourers'  dwelling  houses,  with  the  ap- 
purtenances belonging  to  or  desirable  to  be  acquired 
for  any  farm  or  hmds  appertaining  to  such  benefice^ 
any  sum  or  sums  of  money  not  being  less  than  one 
hundred  pounds,  and  not  exceeding  three  years  net 
incomeof  such  benefice;  and  out  of  the  sum  to  be 
borrowed  it  shall  be  la^vful  to  pay  the  charges  and 
expenses  of  the  architect  or  surveyor  who  shall  be 
employed  in  or  about  any  of  the  purposes  aforesaid, 
and  also  the  costs  and  expenses  of  and  incidental  to 
the  preparation  of  the  mortgage  deed  or  deeds,  and  of 
and  incidental  to  any  purchase  by  the  said  Acta  or 
this  Act  authorized  to  be  made. 

2.  It  shall  be  lawful  for  the  governors  of  the 
bounty  of  Queen  Anne^  for  the  augmentation  of  the 
maintenance  of  the  poor  clergy,  absolutely  to  sell  and 
dispose  o(  either  altogether  or  in  parcels,  and  either 
by  public  sale  or  by  private  contract,  for  such  sum  or 
sums  of  money  as  to  the  said  governors  shall  seem 
fair  and  reasonable,  all  houses,  lands,  tithes,  tithe 
rentcharges,  and  hereditaments  of  what  nature  or  kind 
soever  which  may  have  been  or  shall  hereafter  be 
given,  devised,  or  conveyed  to  or  acquired  by  the  said 
governors  for  the  purpose  generally  of  augmenting  the 
maintenance  of  the  poor  clergy ;  and  the  monies  to 
arise  ft-om  every  such  sale  shall  be  paid  to  the  said 
governors,  and  the  receipts  of  the  treasurer  for  the 
time  being  shall  be  sufficient  d'ischarges  for  the  said 
monies,  and  shall  efiectually  release  and  exonerate  the 
person  or  persons,  paying  the  same  from  all  responsi- 
bility in  respect  of  the  application  thereof;  and  the 
said  monies  when  so  received  shall  be  applied  and 
disposed  of  by  the  said  governors  for  the  benefit  and 
augmentation  of  benefices  in  such  and  the  same  man- 
ner according  to  the  rules  and  regulations  of  the  said 
governors  as  the  general  funds  and  profits  of  the  said 
governors  are  applicable  and  disposable. 

3.  All  the  powers,  authorities,  provisions,  forms, 
and  matters  in  the  herein-before  mentioned  Acts  con- 
tained shall,  except  as  herein  otherwise  is  provided, 
extend  and  be  applicable,  mutatis  mutandis^  to  all  the 
purposes  of  this  Act  and  of  the  said  herem-before 
mentioned  Acts,  as  if  the  same  had  been  respectively 
repeated  and  set  forth  herein. 

4.  It  shall  be  lawful  for  the  principal  officer  of  any 
public  department  holding  any  messuages,  buildings, 
lands,  tenements,  or  hereditaments  for  or  on  behalf  of 
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her  Majesty,  or  otbenriM  for  the  pnblic  use  or  the 
a  e  of  soch  department,  and  for  every  bodj  politic, 
corporaie,  or  collegiate,  and  corporation  aggregate  or 
sole,  and  for  all  tmstees,  gnardians,  commissionera,  or 
other  persons  having  the  control,  care,  or  manage- 
ment of  any  hospital,  school,  charitable  foundation, 
or  other  poblic  institution,  and  fbr  all  other  persons 
by  ••The  Lands  GUnses  Consolidation  Act,  1845," 
empowered  to  sell  and  convey  or  release  lands  by  any 
assurance  nnder  the  hand  and  seal  or  under  the  com- 
mon seal,  as  the  case  may  be,  of  snch  principal  officer, 
body,  or  corporation,  or  under  the  hands  and  seals,  or 
band  and  seid,  of  snch  trustees,  guardians,  commis- 
sioners, or  other  persons  or  person,  to  grant  and  con- 
Tey  or  release,  either  by  way  of  voluntary  gift  or  of 
s^e,  to  the  said  goremors,  in  fte  simple  or  other- 
wise, any  messuages,  buildings,  lands,  tenements,  or 
hereditaments  to  be  used  as  and  for  parsonages  or 
reodences  for  incumbents  of  benefices,  or  the  out- 
buildings, yards,  gardens,  or  appurtenances  thereto, 
or  as  and  for  ntes  or  fbr  enlarging  sites  for 
snch  parsonages  or  residences  or  the  buildings, 
yards,  gardens,  or  appurtenances  thereto,  and  all 
anch  assurances  may  be  made  according  to  the 
form  contained  m  the  twentieth  section  of  the  Act 
passed  in  the  first  year  of  her  Migesty's  reign,  chap- 
ter twenty,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit,  or  in  any  other  form  which  the 
said  goyemors  may  approve;  but  no  such  assurance 
or  assurances  from  the  same  body  or  persons  other- 
wise than  upon  a  sale  for  the  foir  value  shall  com- 
prise (inclndiDg  the  site  of  any  buildings)  more  than 
one  acre,  and  upon  every  such  assurance  by  way  of 
sale  the  purchase  money  may  be  paid  to  the  seller  or 
sellers,  or  as  he  or  they  shall  appoint,  and  the  receipt 
of  them  or  him  or  their  or  his  appointees  shall  be  a 
sufficient  discharge  for  the  same,  except  that  in  the 
case  of  a  sale  for  more  than  twenty  pounds  by  a  te- 
nant for  life  or  other  person  having  only  a  partial 
estate,  the  purchase  money  shall  be  paid  to  and  ap- 
plied by  two  trustees  in  manner  provided  by  the 
seventy-first  section  of  "  The  Lands  Clauses  Consoli- 
dation Act,  1845." 

5.  To  facilitate  the  despatch  of  the  business  of  the 
said  governors,  any  h^B  of  the  said  governors,  three 
of  whom  at  least  shall  be  archbishops  or  bishops,  shall 
make  a  quorum  for  the  future,  and  be  sufficient  at 
any  court  for  the  despatch,  by  minority  of  votes,  of 
all  business  of  the  said  governors. 


CAP.  LXX. 

An  Act  to  alter  the  Distribution  of  the  Constabulary 
Force  in  Irdcmd,  and  to  make  better  Provision  for 
the  Police  Force  in  the  Borough  of  Belfast. 

[29th  June,  1865.] 

20  j-  21  VioUe.  17. 

Sec.  1.  Present  police  force  in  Belfast  shaU  cease  to 
exist. 

2.  Borough  of  Belfast  constituted  a  distinct  dis- 

trict* 

3.  Distribution  of  constabulary. 

4.  Lord  Lieutenant  to  add  any  number  of  men. 


not  exceding  320,  to  the  consttMary  fora 
of  Belfast. 

5.  As  to  expenses  of  additional  force. 

6.  Inspector  general  shall  transmit  to  town  conn' 

ak  of  Belfast  half -yearly  aeoounts, 

7.  Provision  as  to  officers  of  the  eonstahdary 

force  in  Belfast,  and  their  salaries,  ^ 

8.  Inspector  general  to  appoint  conttabletfor 

night  uxOch,  who  shall  receive  extra  rema- 

neration  for  night  duty* 
9*  Restrictions  as  to  age. 
10.  Superannuation,  4rc.,  of  constcMarr/. 
11*  Provisions  as  to  rates  fi)r  support  of  poUotio 

continue  in  force. 

12.  This  Act  and  Acts  relating  to  constabukaj 

force  to  be  construed  as  one. 

13.  Interpretation  of  terms. 

14.  Commencement  of  AcL 

15.  Short  title. 

*  Whibbas  the  lords  jusUcea  of  Ireland  did,  on  the 
third  day  of  November  one  thonsaAl  eight  hundred 
and  sixty-four,  issue  their  warrant  to  certain  commis- 
sioners directing  them  to  hold  a  court  of  Inqairy  ftt 
Bdfast,  and  to  report  npon  the  existing  local  arraDge- 
ments  for  the  preservatiou  of  the  peace  of  that  bo- 
rough, the  magisterial  jurisdiction  exercised  withio  it, 
and  the  amount,  constitution  and  efficiency  of  the 
police  force  usually  available  there,  and  other  matters 
relating  thereto;  and  whereas  the  said  commissioners, 
having  duly  inquired  mto  the  siud  several  matters  as 
direct^  by  the  said  warrant,  have  made  their  report 
thereon,  dated  the  eighth  day  of  March  last:  and 
whereas  it  is  expedient  to  provide  fbr  the  more  effec- 
tual preservation  of  the  peace  of  the  said  boroagb, 
and  to  alter  the  distribution  of  the  constabolarj  force 
now  maintained  in  the  several  counties  and  towns  In 
Ireland,  and  for  that  purpose  to  amend  an  Act  passed 
in  the  twentieth  and  twenty-first  years  of  the  reign  oi 
her  Majesty,  chapter  seventeen,  intituled,  An  Ad  to 
amend  the  Act  of  the  Eleventh  and  Twdfth  Years  of 
Her  Afajesty,  Chapter  Seventy-two,  so  far  as  mUs 
to  the  Distribution  of  the  Constabulary  Force  in  Ire- 
land:' Be  it  therefore  enacted  by  the  Qoecn'smoet 
excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  m 
this  present  Parliament  assembled,  and  bj  the  antho- 
rity  of  the  same,  aa  follows: 

1.  From  and  after  the  commencement  of  this  Act, 
it  shaU  not  be  lawful  for  the  town  conncU  of  the  bo- 
rough of  Belfast  to  appoint  or  maktain  ^J/^r^. 
force;  and  all  persons  who  have  been  appointed  dutf 
constables,  inspectors,  constable,  or  other  officers « 
the  sud  foroe,  shaU  cease  to  hold  their  offiws,  ano 
shaU  severally  discontinue  acting  in  snch  offices  ac- 
cordingly;  and  the  constabuUuy  force  in  the  town  « 
Bafad  Shan  have  and  discharge  all  powers  Mddtf&« 
now  kwfuUy  bad  and  discharged  by  th^pohoefcwe 
of  the  town.  ,  „  .   ... 

2.  Themunidpal  borough  of  J?W/«<shsll  fortw 
purposes  of  this  Act  be  constituted  a  dbunrt  d18tnc^ 
herein-after  caUed  the  town  of  Bdfast;  and  all  wa 
every  the  provisions  of  the  several  Acts  relatmg  to  m 
oonsubulary  force  in  Ireland  shaU  apply  to  the  saia 
town  of  Belfast. 
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3.  « Wberaas  it  Is  ezpecUent  to  alter  the  distrilm- 
tkNi  of  tlie  oooatabitlvy  force  in  the  several  oonnties 
and  towns  in  Irdandf  and  to  aUot  to  the  town  of 
Bi^ut  a  jost  proportion  thereof:*  be  it  therefore 
enacted,  that  the  schednle  to  this  Act  annexed,  and 
the  diatribntion  of  the  coDStabnlary  force  therein  pro- 
vided, shali  be  snbetitnted  for  the-  schedale  annexed 
10  the  Act  of  the  twentieth  and  twenty-first  years  of 
her  Miyesty,  chapter  seventeen:  provided  always,  that 
the  total  number  of  constablea  and  snb-constables  to 
he  distribnted  shall  not  exceed  the  number  fixed  by 
die  said  recited  Act,  and  that  the  number  allotted  to 
die  town  of  Betfui  shall  not  be  leas  than  one  hundred 
and  thirty  constables  and  sub-constables. 

4.  It  shall  be  lawful  for  the  lord  hentenant  to  add 
to  the  constabulary  force  which  shall  be  allotted  to 
the  town  dJBelfiui  under  the  provisions  of  this  Act 
any  nomber  of  men  not  exceeding  three  hundred  and 
twenty,  which  the  lord  lieutenant  may  think  fit  to 
provide  for  tho  more  effectual  preservation  of  the 
peace  of  the  said  town,  and  that  such  additional  num 
ber  of  men,  together  with  the  one  hundred  and  thirty 
heroin-before  mentioned,  shall  constitute  the  ordinaiy 
copatahnlary  force  of  the  said  town. 

5.  The  expense  of  the  said  additional  force,  save 
as  to  the  additional  pay  herein- after  mentioned,  shall, 
in  the  first  instance,  be  advanced  and  defrayed  in  like 
manner  as  the  expense  of  the  force  appointed  under 
the  Constabnkiy  Acts  is  to  be  advanced  and  defhiyed ; 
one  moie^  of  the  monies  so  advanced  shall  be  repaid 
by  the  town  council  of  the  borough  of  Belfast  by 
mesitas  of  rates,  to  be  applotted  and  levied  m  the  same 
manner  as  the  monies  hitherto  raised  and  applied  or 
whkii  may  be  applicable  in  the  said  town  of  Belfaut 
to  the  maintenance  of  a  police  force. 

&  The  mapector  general  of  constabuUry  shall,  with 
the  aaastance  of  the  receiver,  twice  in  each  year,  as- 
certain the  amount  of  the  monies  chargeable  under 
the  provisions  of  this  Act  to  the  said  town  of  Bdjagty 
and  ahaH  make  out  a  certificate  thereof  under  his 
hand,  q)edfying  the  force  or  service  m  respect  whereof 
each  cfaaige  may  have  been  incurred,  and  transmit  the 
same,  when  signed  by  the  receiver  and  approved  and 
ccrdfied  by  the  chief  or  under  secretary  to  the  Lord 
Lienteaant,  to  the  town  derk  of  tiie  borough  of  Bd- 
Jaatf  who  shall  lay  the  same  forthwith  before  the 
town  eonnci],  and  thereupon  the  town  council  shall 
forthwith  make  and  levy  a  rate  sufficient  for  the  pay- 
ment thereof;  and  shall  thereout,  or  out  of  any  monies 
in  thdr  hands,  pay  the  amount  mentioned  in  such 
certificate  to  the  paymaster  general's  department  in 
IreUauL 

7.  The  officers  of  the  constabulaiy  force  in  the 
town  of  Bdfcut  shall  consist  of  one  Inspector,  who 
ahall  rank  as  a  county  inspector  of  constobniary,  and 
be  caDed  **  the  inspector  of  constabulary  for  the  town 
aiBdJoAj^  and  two  or  more  sub- inspectors,  who  shall 
be  provided  from  the  number  of  sub-inspectors  men- 
tioned in  the  schednle  annexed  to  the  Act  of  the 
twentieth  and  twenty  first  years  of  her  Miyesty, 
chapter  seventeen.  The  inspector  shall  be  appointed 
m  like  manner  as  eonstabuhuy  officers  now  are,  and 
his  anlaiy  shall  be  four  hundred  pounds  a  year,  and 
be  wholly  defirayed  by  the  town  council  of  the  bo- 


rough, and  shall  be  included  in  the  certificate  to  be 
furnished  by  the  inspector  general  of  constabulary, 
under  the  sixth  section  of  this  Act,  and  be  nused  and 
pidd  m  the  manner  therein  directed. 

8.  The  inspector  general  of  constabnUury  shall  fix 
the  number  of  men,  not  exceeding  one  hundred  and 
fifty,  who  shall  dischai^  the  duties  of  a  night  watch; 
and  for  each  of  the  said  one  hundred  and  fifty  men 
there  shall  be  changed  the  sum  of  sixpence  per  cfim, 
to  be  wholly  defrayed  by  the  town  council  of  the  bo- 
rough of  Bs{/as<,  and  such  sum  shall  be  included  by 
the  inspector  general  of  constabuUuy  in  the  certificate 
to  be  fomished  by  him  under  the  sixth  section  of  this 
Act,  and  it  shall  be  raised  and  paid  in  manner  therem 
directed;  and  it  shall  be  lawful  for  the  said  inspector 
general,  with  the  approval  of  the  lord  lieutenant,  to 
apply  such  sum  to  remunerate  the  constabulary  force 
stationed  in  Bdfiut^  for  dischar^g  the  duties  of  a 
night  watch. 

9.  Notwithstanding  any  regulations  requiring  per- 
sons entering  the  constabulaiy  force  to  be  unmarried, 
or  to  be  under  a  certain  age,  the  inspector  general  of 
the  constabuUry  force  in  Ireland  shall  admit  into  the 
said  force  any  constable  of  the  said  local  police  force 
whose  age  shall  not  exceed  forty  years,  and  who^ 
within  one  calendar  month  after  such  notification  in 
the  "  DMin  Gazette  "  as  aforesaid,  shall  apply  to  be 
admitted,  and  who  in  other  respects  shall  be  eligible 
according  to  the  said  regulations. 

10.  It  shall  be  lawful  for  the  council  of  the  said 
borough  (if  they  shall  so  think  fit)  to  grant  to  any 
head  constable,  inspector,  or  constable  bslonging  to 
the  present  police  force  of  said  borough,  whose  office 
shall  cease  or  become  unnecessary  by  means  of  the 
provisions  of  this  Act,  such  an  adequate  compensa- 
tion, by  way  of  yearly  allowance  or  other  gratuity,  as 
shall  to  them  seem  just:  provided  always,  that  any 
such  compensation  shall  be  wholly  charged  on  and 
defrayed  by  the  local  funds  which  the  said  council 
may  have  authority  to  levy. 

1 1 .  The  several  provisions  of  the  local  Acts  in  force 
within  the  borough  relating  to  the  applotment,  levy, 
collection,  recovery,  and  receipts  of  rates  applicable 
wholly  or  in  part  to  the  support  of  the  police  forco 
and  establishment  in  the  police  district  of  Belfast  shall 
continue  in  force  notwithstanding  the  passing  of  this 
Act. 

12.  This  Act  and  the  several  Acts  now  in  force 
relating  to  the  constabulary  force  in  Ireland  shall  be 
construed  as  one  Act,  so  far  as  is  consistent  with  the 
tenor  hereof,  and  nothing  herem  contained  shall  be 
construed  to  deprive  the  lord  lieutenant  of  anj  power 
now  vested  in  him  in  relation  to  the  said  constabulary 
force. 

13.  The  expression  **  Lord  Lieutenant "  in  this  Act 
shall  mean  the  Lord  Lieutenant  or  other  chief  gover- 
nor or  governors  of  Irdand. 

14.  This  Act  shall  come  into  operation  from  and 
after  a  day  to  be  fixed  by  the  Lord  Lieutenant,  and 
notified  in  the  '*  Dublin  OateUe,^^  and  not  being  less 
than  twenty-one  days  after  such  notification. 

15.  This  Act  may  be  cited  for  all  purposes  as 
the  *'  Constabulary  (Ireland)  Amendment  Act, 
1865.'' 
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SCHEDULE. 

County  loBpectora    35 

) 

Sub-Inspectors       262 

>  For  the  whole  of  Ireland. 

Head-GoDstables    375 

) 

CoimUei  «Dd      Comtobks  and 

GovntlMMul 

CoiutikblatAnd 

BidiDgi. 

Antrim                   200 

Limerick 

387 

Armiigh                  175 

Londonderry 

120 

Carlow                    140 

Longford 

191 

Oayau                    290 

Louth 

188 

Glare                      398 

Mayo 

347 

Cork 

Meath 

284 

Ea8tRiding454)-.^ 
WestRiding294/'**' 

Monaghan 

175 

Qneen's 

254 

Donegal                 826 

Roscommon 

347 

Down                    260 

Sligo 

201 

Dublin                    231 

Tipperary — 

Fermanagh             181 

North  Riding  320}^^^^ 

Galway— 

South  Riding 

464  J'^- 

East  Biding  329  )  ^tpj 
WestRiding328)^' 

Tyrone 

210 

Waterford 

219 

Kerry                     264 

Westmeath 

280 

Kildare                   220 

Wexford 

270 

Kilkenny                 3^ 

Wicklow 

199 

King's                    309 

Leitnm                  251 

Total 

9,461 

Counties  and  Ridin 

gs                9,461 

Cities  and  Towns- 

- 

Belfast 

130 

Carrickfergus 

10 

Cork 

100 

Drogheda 

40 

Galway 

65 

.    Kilkenny 

50 

Limerick 

80 

'   Waterford 

70 

Total         10,006 

CAP. 

LXXL 

An  Act  to  amend  the  Acts  for  the  Establishment  of 
a  National  Gallery  in  Dublin. 

[29th  June,  1865.] 

17  ^  18  VicL,  c  99;  18  4r  19  Viet.,  c.  44. 

Indenture  of  lease  of  4th  Aug.  lS66,from 
the  Right  Hon.  Sidney  Herbert  to  the  Royal 
Dublin  Society. 

Sec-  1.  SecU  10  o/ 17  *  18  Vict.  c.  99,  repealed. 

2.  The  oomnUsUoners  of  public  works  to  be  a 

oarporaiion, 

3.  The  building  and  grounds  vested  in  the  com- 

missioners of  public  works.  In  case 
£3,000  advanced  the  renJt  of  £100  per 
annum  to  cease.  Proviso  as  to  use  and 
occupation  of  the  portion  of  the  building  by 
the  governors  and  guardians  of  National 
Gallery.  The  whole  of  the  rent  of  ^6277 
^s.  dd.  to  be  paid  by  the  Society. 

*  Whereas  an  Act  was  passed  in  the  session  of  Par- 
liament held  in  the  seventeenth  and  eighteenth  years 
of  the  reigu  of  her  Migesty,  intituled  An  Act  to  pro- 


vide for  the  Eatablishmeni  oj  a  National  GaSery  of 
Paintings,  Sculpture,  and  the  Fine  Arts,  for  the  Cm 
of  a  PubUe  library,  and  the  Erection  of  a  PMie 
Museum,  m  Dublin:  and  whereas  a  further  Act  was 
passed  in  the  session  of  Parliament  held  in  the  eigh« 
teenth  and  nineteenth  yean  of  the  reign  of  her  pre- 
sent Majesty,  intituled  An  Act  to  amend  an  Act  of 
last  Session,  to  provide  for  the  EstabUdtmeiU  of  a 
National  OaUery  of  Paintings,  Sculpture,  and  the 
Fine  Arts,  for  the  Care  of  a  Public  Library^  andlhe 
Erection  of  a  PubUo  J/ttMumm  Dublin:  and  whereas 
it  is  by  the  said  first  recited  Act,  amoagst  other 
things,  enacted,  that  certain  persons  thereiB  named, 
togetherwithsnch  other  persons  as  the  Lord  LieateDant 
should  approve,  should  be  trostees  for  the  boildng 
therein-after  mentioned,  and  that  it  should  be  lawfol 
for  such  trustees  to  receive,  such  sum  of  money  as 
might  be  subscribed,  given,  or  contributed,  or  might 
from  any  source  become  available,  for  the  purpose  of 
erecting  a  suitable  building  in  Dublin,  to  be  ^voted 
in  part  to  the  fit  aocommcndationof  a  National  GflUe7 
of  paintings,  sculpture,  and  the  fine  arts,  and  the  re- 
mainder to  the  reception  of  a  public  library;  aud  it  is 
by  the  same  Act  enacted,  that  **  it  should  be  lawfnl 
for  the  governors  and  guardians  of  Archbishop 
Marshes  Library  (anything  in  an  Act  of  the  Parlia« 
ment  of  Ireland  intituled  An  Act  for  settling  and 
preserving  a  Public  Library  for  ever  m  (he  Horn 
for  that  Purpose  built  by  his  Orace  Narcifism  then 
Lord  Archbishop  of  Armagh  on  Part  of  (he  Ground 
belonging  to  the  Archbishop  of  Dublin's  Palaee  near 
the  City  of  Dublin,  passed  in  the  sixth  yearof  the  reign 
of  Queen  Anne,  or  otherwise  to  the  contrary  notwith- 
standing,) to  cause  the  said  library  to  be  remoyed  to 
the  said  building  so  to  be  erected  as  soon  as  the  same 
should  be  completed,  and  in  a  condition  toreeeiretbe 
sud  library,  provided  always,  that  the  said  governors 
and  guardians  shall  approve  of  the  plans  and  arrange- 
ments of  that  portion  of  the  said  building  to  be  ap- 
propriated tc  the  reception  of  a  public  iibraiy;"  and 
it  was  by  the  same  Act  further  enacted,  that  certain 
persons  therein  mentioned,  and  their  successors  as 
therein-after  directed,  should  be  and  were  thereby 
constituted  a  body  corporate  by  the  name  of  the 
governors  and  guardians  of  the  National  6alie7  of 
Ireland^  with  power  to  the  said  body  corporate  to 
receive  devises,  bequests,  donations,  and  subscriptions 
(annual  or  otherwise)  of  land,  buildings,  monej,  and 
works  of  art,  and  to  hold  the  same,  and  to  laj  oat 
such  sums  of  money  as  they  should  so  receive  for  tbe- 
purposes  of  the  National  Gallery  of  Irdand  in  the 
improvement  and  enlargement  of  the  collection  of 
works  of  art  presented  to  or  purchased  for  the  said 
gallery,  or  deposited  therein,  and  the  said  bodj  cor- 
porate should  have  the  entire  and  exclusive  posses- 
sion, occupation,  and  control,  for  the  purposes  of  the^ 
trusts  therein  mentioned,  of  those  portions  of  the  said 
buildings  so  to  be  erected  as  therein- before  mentioned, 
which  should  be,  upon  the  completion  of  the  swd 
building,  set  apart  by  the  building  trustees  for  the 
accommodation  of  the  National  Gallery  of  Irdmd, 
and  of  all  such  other  buildings,  enclosures,  and  ap- 
purtenances as  should  or  might  from  time  to  time  be 
required  and  obtained  for  the  purposes  of  the  swd 
National  Gallery  or  any  part  thereof,  and  that  the 
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baildiug  «o  to  be  erected  sbonld  be  constructed  ac- 
cording to  rach  plans  and  specifications  as  should  have 
been  approved  and  agreed  upon  by  and  between  the 
said  banding  trustees,  the  said  governors  and  guar- 
dians of  the  National  Gallery  of  Ireland,  and  the  said 
goreraors  and  guardians  of  Archbishop  Marshes 
library;  and  whereas  it  is  by  the  said  Act  further 
enacted,  that  «*the  persons  who  for  the  time  being 
should  compose  the  sud  respective  bodies  corporate, 
that  is  to  say,  the  governors  and  guardians  of  the 
National  Gallery  of  Irdand,  and  the  governors  and 
goardiacBa  of  Archbishop  Marshes  Library,  should  be 
one  body  corporate  under  the  name  of  the  joint  trus- 
tees of  the  National  Ghtllery  of  Ireland  and  of  Marsli*$ 
librmiy,^  and  so  soon  as  the  said  building  so  to  be 
erected  as  aforesaid  should  have  been  completed  the 
said  building  trustees  shall  declare  it  to  be  so  by  an 
instrument  under  the  hands  of  them  or  of  any  three 
of  thena,  and  thereupon  the  said  building,  together 
with  the  ground  whereon  the  same  should  have  been 
erected,  should  become  and  be  vested  in.  the  said 
hist-mentioned  body  corporate  for  ever,  subject  never- 
theless to  the  exclusive  possession,  occupation,  and 
control  of  those  portions  of  the  said  building  respec- 
tively to  be  occupied  by  the  said  governors  and 
guardians  of  the  National  Gallery  of  Ireland,  and  the 
said  governors  and  guardians  of  Archbishop  Marshes 
library,  for  the  purposes  of  their  respective  trusts  as 
aforesaid;  and  whereas  by  indenture  beaiing  date  the 
fourth  day  of  August  one  thousand  eight  hundred  and 
fifty-five,  and  made  between  the  Right  Honourable 
Sidney  Herbert  of  Belgrave  Square  in  the  parish  of 
Saint  Oeorge,  Hanover  Sqitare,  in  the.  County  of 
Middlesex,  M.P.,  of  the  one  part,  and  the  Royal 
Dublm  Society  for  promoting  husbandry  and  other 
usdhl  Arts  in  Ireland^  of  the  other  part,  reciting  as 
therein  retited,  the  said  Right  Honourable  Sidney 
Herbert,  in  pursuance  of  the  power  and  authority  for 
that  purpose  given  and  reserved  by  the  therein  and 
heretn-before  recited  Act  of  the  seventeenth  and 
eighteenth  years  of  her  present  Majesty  Queen  Vic- 
toria,  and  of  any  other  fk>wer  in  that  behalf  enabling 
him,  and  for  the  considerations  therein  mentioned, 
granted  and  demised  unto  the  said  Royal  Dublin 
Sodety  all  that  and  those  that  piece  or  parcel  of 
ground  lying  between  the  house  of  the  said  Society 
and  the  flagway  on  the  east  side  of  Merrion  Square 
(whieh  said  piece  or  parcel  of  knd  is  commonly  called 
**Leinster  Lctwn,^^)  contaming  in  the  whole  three 
aores  three  roods  and  thirty-six  perches  statute  mea- 
sure, and  situate,  lying,  and  being  in  the  parish  of 
Saint  Peter  and  county  of  the  city  of  DubUn,  and 
which  said  piece  or  parcel  of  ground  is,  as  to  its  con- 
tents, dimensions,  abuttals,  and  boundaries,  more  par- 
ticnbrly  described  in  the  map  or  plan  annexed  thereto, 
together  with  all  and  singular  the  messuages  and 
tenements  and  all  erections  and  buildings  to  be  built 
and  erected  thereon,  and  all  rights,  easements,  ways, 
paths,  passages,  waters,  watercourses,  profits,  com- 
modities, and  appurtenances  whatsoever  to  the  said 
piece  or  parcel  of  ground  belonging  or  in  anywise 
appertaining,  to  hold  the  same,  with  the  appurte- 
nances, unto  the  said  Royal  Dublin  Society  and  its 
successors  for  ever,  at  and  subject  to  the  yearly  fee- 
farm  rent  of  two  hundred  and  seventy-seven  pounds 


seven  shillings  and  nincpeuce,  payable  half-yearly,  as 
therein  mentioned,  and  subject  tn  the  performance  of 
the  covenants  and  conditions  therein  contained:  And 
whereas  in  pursuance  of  the  provisions  in  that  behalf 
contained  in  the  said  firstly  herein-recited  Act  the  pre- 
qnises  comprised  in  the  said  lease,  with  the  sanction  of 
the  board  of  trade  and  navigation,  which  have  been 
divided  between  the  said  Society  and  the  said  build- 
mg  trustees,  and  a  certain  portion  thereof  has  been 
appropriated  for  the  purpose  of  the  said  National 
Gallery  and  Library,  and  the  rent  of  one  hundred 
pounds  per  annum  has  been,  with  the  like  sanction^ 

I  ascertained  as  the  amount  of  the  rent  payable  in  res- 
pect of  the  said  portion  so  appropriated*  as  aforesaid: 
And  whereas  the  building  by  the  said  first-recited  Act, 
authorized  and  intended  for  the  said  National  Gallery 

'  and  Library  has  been  erected  on  the  said  portion  of 

I  the  premises  so  comprised  in  the  said  lease  of  the 
fourth  day  oi  August  one  thousand  eight  hundred  and 

I  fifly-five  at  an  expense  oftwenty-eight  thousand  pounds 
and  upwards,  the  whole  of  which  (with  the  exception 
of  a  sum  of  five  thousand  pounds  received  by  subscrip- 
tions of  individuals  for  the  purpose  of  commemorating 
the  eminent  public  services  of  William  Dargan  esquire 
in  foundmg  and  sustaining  the  Great  Industrial  Ex- 
hibition of  1.853  in  Dublin)  has  been  voted  by  Par- 
liament: And  whereas,  in  consideration  of  the  said 
sum  of  five  thousand  pounds  so  raised  by  subscription, 
an  equal  sum  of  five  thousand  pounds  has  been  or  is 
proposed  to  be  voted  by  Parliament  in  aid  of  the  pur-' 
chase  of  pictures,  and  it  is  also  intended  to  grant  to 
the  said  tiojaX  Dublin  Society  a  sum  of  three  thousand 
pounds,  to  be  applied  by  them  in  the  purchase  of  a  cer- 
tain piece  of  ground  adjoining  their  premises,  in  lieu 
of  the  piece  of  ground  forming  the  site  of  the  said 
building  intended  for  the  said  National  Gallery  and 
Library  as  aforesaid,  and  in  consequence  of  such  grant 
of  three  thousand  pounds  the  said  Royal  Dublin  So- 
ciety have  agreed  to  pay  the  entire  of  said  rent  of  two 
hundred  and  seventy-seven  pounds  seven  shillings  and 
ninepence;  And  whereas  the  governors  of  Marshes 
Library  have  declined  to  remove  their  Library  to  the 
part  of  the  said  building  designed  for  the  reception  of 
same,  and  it  expedient  that  the  said  building  with  the 
ground  on  which  the  same  has  been  erected,  with  the 
rights,  members,  and  appurtenances  thereunto  belong- 
ing, should  be  vested  in  the  public  body  herein- after 
provided  : '  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows: 

1.  The  tenth  section  of  said  firstly  herein-recited 
Act  is  hereby  repealed  for  all  intents  and  purposes. 

2.  The  Commissioners  of  Pablic  Works  for  the 
time  being  in  Ireland  shall  be  a  body  corporate  for 
the  purposes  of  this  Act,  and  shall  have  a  common 
seal  and  perpetual  succession,  and  shall  and  may  take, 
purchase,  and  hold  lands  and  real  estates  and  other 
property  in  trust  for  the  purposes  of  this  Act. 

3.  The  said  building  so  erected  and  intended  for 
the  said  National  Gallery  and  Library,  and  the  lands 
and  ground  forming  the  site  thereof,  containing  in 
front  to  Merrion-square  one  hundred  and  twenty-four 
feet,  in  rear  on  the  west  side  bixty  six  feet,  on  the 
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aouth  side  tbreo  hundred  and  eighty-three  feet,  and 
on  the  north  three  hundred  and  fifteen  feet,  be  the 
said  several  admeaaorementa  more  or  less,  with  all 
endosnres  therennto  belonging,  being  the  portion  of 
the  said  demised  premises  so  appropriated  for  the 
said  National  Qallery  as  herein  aforesaid,  together 
with  aU  wajs,  easements,  and  privileges  thereto  ap- 
pertaining or  therewith  enjoyed,  shall  be  and  the 
same  are  hereby  vested  in  the  Commissioners  of  Pnb- 
lie  Works  in  Irdandf  and  their  successors,  for  all  the 
term  and  Interest  created  by  the  said  recited  lease  of 
the  fourth  day  of  Augtut^  one  thousand  eight  hundred 
and  fifty-five,  in  trust  for  her  Majesty  and  her  suc- 
cessors, subjedl  to  the  payment  to  the  said  Royal 
DMin  Society  and  their  successors  of  the  aniiual 
rent  of  one  hundred  pounds  by  two  half-yearly  pay- 
ments on  every  twenty-fifth  day  of  March  and  twen- 
ty-ninth day  of  September  in  each  year  during  the  said 
term,  the  first  payment  of  the  said  rent  to  be  made 
on  the  twenty-ninth  day  of  SeptenAer^  one  thousand 
eight  hundred  and  sixty-five,  and  subject  to  the  ob- 
servance of  the  covenants  and  conditions  in  the  said 
lease  contained,  so  far  as  regards  the  said  premises 
so  vested  in  the  said  Commissioners  of  Public  Works 
as  aforesaid;  and  the  said  Royal  DMin  Society  shall 
have  all  remedies  for  the  recovery  of  the.  said  rent  as 
are  incident  to  a  rent  reserved  upon  a  demise  for 
years. 

In  case  the  aforesaid  sum  of  three  thousand  pounds 
shall  at  any  time  hereafter  be  advanced  and  paid  to 
the  said  Royal  Dublin  Society  out  of  public  monies, 
then  from  and  after  such  payment  the  said  annual 
rent  of  one  hundred  pounds  so  payable  to  the  said 
Royal  Dublin  Society  shall  cease  and  determine. 

Provided  always,  that  it  shall  be  lawful  for  the 
governors  and  guardians  of  the  National  Gallery  to 
use  and  occupy  all  that  portion  of  the  said  baiidiiig 
now  used  and  occupied  by  them  for  the  purpose  of 
the  National  Gallery,  together  with  the  free  use  of  all 
ways  and  entrances  leading  to  and  from  the  same; 
and,  subject  as  aforesaid,  all  the  residue  of  the  said 
building  and  premises  shall  be  held  by  the  Commis- 
sioners of  Public  Works,  their  successors  and  assigns, 
for  such  purposes  and  uses  connected  with  the  ad- 
vancement of  the  fine  arts  as  may  from  time  to  time 
be  directed  by  the  Lords  Commissionen  of  her  Ma- 
jesty's Treasury. 

The  whole  of  the  sud  rent  of  two  hundred  and 
seventy-seven  pounds  seven  shillings  and  ninepence 
so  reserved  by  the  said  lease  of  the  fourth  day  of 
Augustf  one  thousand  eight  hundred  and  fifty-five, 
shall  be  paid  by  the  Royal  Dublin  Society,  and  the 
said  sodety  shall  indemnify  the  said  Commissioners 
of  Public  Works,  and  the  said  land  and  building  so 
vested  in  them  as  aforesaid,  of  and  from  all  actions, 
suits,  costs,  and  charges  whatsoever  by  reason  of  the 
non-payment  of  the  said  rent,  or  the  non-observance 
of  the  covenants  and  conditions  m  the  said  lease  con- 
tained on  the  part  of  the  lessees,  so  far  as  the  same 
relate  to  the  premises  *  demised  thereby,  other  than 
the  portion  thereof  so  hereby  vested  in  the  said  Com 
missioners. 


CAP.  LXXII. 
An  Act  to  make  better  Provision  respectmg  Wills  of 
Seamen  and  Marines  of  the  Royal  Navy  and  Ma- 
rines [29th /ttas.  1866.] 
Sec  1.  SkDTi  title. 

2.  Iniergfretatkm  ofterma. 
8.  Wi&  made  hejare  entry  tneffeetuai  at  to 
wagee^  4rc. 

4.  Wm  invalid  if  combined  with  power  of  air 

tomeg. 

5.  ReguUiione  for  vriSe  of  eeamen,  ^  aito 

wagee,  ^ 

6.  Ae  to  wiile  made  bg  prieonere  oj  war. 

?•  Payment  under  wiU  not  in  coitfomUy  with 
AcL 

8.  Commenoemeni  of  Act. 

9.  PubUoation  oj  ordere  m  eomeSL 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  b; 
and  with  the  advice  and  consent  of  the  kNfds  spiritoal 
and  temporal,  and  commons,  in  this  present  Pariiament 
assembled,  and  by  the  authority  of  the  same  as 
follows: 

1.  This  Act  may  be  cited  as  the  The  Naty  and 
Marines  (Wills)  Act,  1865. 

2.  In  this  Act — 

The  term  <*  the  Admiralty  "  means  the  Lord  Higk 
Admiral  of  the  United  Kingdom*  or  the  Com- 
missioners for  executing  the  office  of  Lord  Higk 
Admiral: 

The  term  ** seaman  or  marine"  means  a  pett/ 
officer  or  seaman,  non-commissioned  officer  of 
marines  or  marine,  or  other  person  formiog  part 
in  any  capacity  of  the  oomplement  of  anjof  ber 
Majesty's  vessels,  or  otherwise  belonging  to  ber 
Majesty's  naval  or  marine  force,  exciiufi'e  of 
commissioned,  warmnt,  and  subordinate  offioeri, 
and  assistant  engineers,  and  of  Kroomen. 

3.  A  will  made  after  the  commencemeot  of  tbis 
Act  by  any  person  at  any  time  previously  to  bis  eo- 
tering  into  service  as  a  seaman  or  marine  shall  not  be 
valid  to  pass  any  wages,  prize  money,  boonty  mone/, 
grant  or  other  allowance  in  the  natore  thereof,  or 
other  money  payable  by  the  Admiralty,  or  aoy  efiecu 
or  money  in  charge  of  the  Admiralty. 

4.  A  will  made  after  the  commenceinent  of  tbis 
Act  by  any  person  while  serving  as  a  seaman  or  ma- 
rine shall  not  be  valid  for  any  purpose  if  it  is  writtea 
or  contained  on  or  in  the  same  paper,  parcbmeat,  or 
instrument  with  a  power  of  attorney. 

5.  A  will  made  after  the  commencemeot  of  this 
Act  by  any  person  while  serving  as  a  seaman  or  mar- 
rine,  or  when  he  has  ceased  so  to  serve,  shall  not  be 
valid  to  pass  any  wages,  prise  money,  boonty  money, 
grant,  or  other  allowance  in  the  nature  ^l*^"**^ 
other  money  payable  by  the  Admiralty,  or  any  efiects 
or  money  in  charge  of  the  Admfralty,  unless  it  a 
made  in  conformity  with  the  following  provisioos:- 

(1.)  Every  such  will  shall  be  in  writing  and  be  «• 
ecuted  with  the  formaUties  required  by  toe 
law  of  England  in  the  case  of  persons  not 
being  soldiers  m  actual  militaiy  ssrvice.  or 
mariners  or  seamen  at  sea: 

(2.)  Where  the  wiU  la  made  on  board  oneot  oer 
Majesty's  ships,  one  of  the  two  raqmate  «• 
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(3.) 


wilnesaea  shall  be  a  oommissiooed 
chaplaio,  or  warrant  or  sabordioato 
officer  belonging  to  her  Majesty's  naral  or 
marine  or  mUitarj  force: 
Where  the  will  is  made  elsewhere  than  on 
board  one  of  her  Majesty's  ships,  one  of  the 
two  reqaisite  attesting  witnesses  shall  be  each 
a  oommissioned  officer  or  chaplain  or  warrant 
or  anbordioate  officer  as  aforesaid*  or  the  go- 
Yemor,  agent,  physician,  surgeon,  assistant 
snigeott,  or  diaplain  of  a  naral  hospital  at 
home  or  abroad,  or  a  justice  of  the  peace,  or 
th«  incumbent,  curate,  or  minister  of  a  church 
or  place  of  worship  in  the  parish  where  the 
will  b  executed,  or  a  Britiak  conauhur  officer, 
or  an  officer  of  customs,  or  a  notary  public 
A  will  made  in  conformity  with  the  foregoing  pro- 
Tiaotts  shall,  as  regards  such  wages,  money,  or  effects, 
be  deemed  to  be  well  made  for  the  purpose  of  bdng 
admitted  to  probate  in  England;  and  the  person  tak- 
ing out  representation  to  the  testator  under  such  will 
ahill  exclosiTely  be  deemed  the  testator's  representa- 
tif e  with  respect  to  such  wages,  money,  or  ejects. 

6.  Notwithstanding  anything  in  this  or  any  other 
Act,  a  will  made  after  the  commencement  of  this  Act 
by  a  seaman  or  marine  while  he  is  a  prisoner  of  war 
aball  (aa  far  as  regards  the  form  thereof)  be  valid  for 
all  purposes  if  it  is  made  in  conformity  with  the  fol- 
lowing provisions: 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and 
his  signature  thereto  is  made  or  acknowledged 
by  him  in  the  presence  of  and  is  in  his  pre- 
sence attested  by  one  witness,  being  either  a 
commissioned  officer  or  chaplain  belonging  to 
her  Majesty's  naval  or  marine  or  military 
force,  or  a  wan'ant  or  subordinate  officer  of 
her  Majesty's  navy,  or  the  agent  of  a  naval 
hospital,  or  a  notary  public: 
If  the  wHI  is  made  according  to  the  forms  re- 
quired by  the  law  of  the  place  where  it  is 
made: 

(3.)  If  the  will  is  in  writing  and  executed  with 
the  formalities  required  by  the  law  of  Eng- 
land  in  the  case  of  persons  not  being  soldiers 
in  actual  military  service  or  mariners  or  sea- 
men at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  case 
of  a  wiU  made  after  the  commencement  of  this  Act 
by  any  person  while  serving  as  a  marine  or  seaman, 
and  being  either  in  actual  military  service  or  a  mari- 
oer  or  seaman  at  sea,  the  Admiralty  may  pay  or  de- 
liver any  wages,  prise  money,  bounty  money,  grant  or 
other  allowance  in  the  nature  thereof,  or  other  money 
payable  by  the  Admiralty,  or  any  effects  or  money  in 
charge  of  the  Admiralty,  to  any  person  claiming  to 
be  entitled  thereto  under  such  will,  though  not  made 
m  conformity  with  the  provisions  of  this  Act,  if,  hav. 
iog  regard  to  the  special  drcumstanoes  of  the  death 
of  the  testator,  the  Admiralty  are  of  opinion  that 
compliance  with  the  requirements  of  this  Act  may  be 
properly  dispensed  with. 

B*  This  Act  shall  commence  on  such  day,  not  later 
than  the  first  day  of  January^  one  thousand  eight 
hondred  and  sixty-siz,  as  her  Majesty  in  council 
thinks  fit  to  direct;  nevertheless  her  Majesty  in  coun- 


cil may,  if  it  seems  fit,  with  reforence  to  any  places 
'  out  of  the  United  Kingdom,  direct  that  this  Act  do 
not  commence  there,  respectively,  until  a  time  after 
that  day,  and  with  respect  to  every  such  place  the 
time  so  appointed  shall  be  deemed  the  time  of  com- 
mencement of  this  Act. 

9.  Every  order  m  council  under  this  Act  shall  bo 
published  in  the  London  OazeUe^  and  shall  be  laid  be- 
fore both  Houses  of  Parliament  within  thuty  days 
after  the  making  thereof,  if  Pariiament  is  then  sitting, 
and  if  not,  then  within  thirty  days  after  the  next 
meeting  of  Parliament. 


(».) 


11. 
12. 

13. 


CAP.  LXXIII. 

An  Act  for  regulating  the  Payment  of  Naval  and 
Marine  Pay  and  Pensions.       [29th  June^  1865.  ] 

Bee  1.  ShoH  title. 

2.  Intm-pretation  of  terms. 

3.  Payment  ofnamd  and  marine  pay  and  pen' 

eione  according  to  order  in  counciL 

4.  ProhSbilion  ofaangnimsnie  of  pensions^  ^ 

5.  Prohibition  ofaeeignment  o}  wagea^  ^ 

6.  Exemption  from  stamp  duty. 

7.  Proof  to  be  given  by  masters  claiming  pay  of 

apprentices. 

8.  Saving  for  Naval  Agency  Act. 
9*  Saving  for  Naval  Disciplme  AcL 

10.  Saving  power  of  Secretary  of  State  as  to 
pensions. 
Orders  in  council. 
Orders  in  council  to  be  puJbUsked  in  London 

GaxetU. 
Commencement  of  AcL 

Bs  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  This  Act  may  be  cited  as  The  Naval  and  Marine 
Pay  and  Pensions  Act,  1866. 

2.  In  this  Act — 

The  term  **the  Admiralty"  meanarthe  ix>rdHigh 
Admiral  of  the  United  Kingdom,  or  the  Com- 
roissionerB  for  executing  the  office  of  Lord  High 
Admiral: 

The  term  ^  officer "  means  a  commissioned,  war- 
rant, or  subordinate  officer,  or  assistant  engineer 
in  her  Majesty's  naval  or  marine  force: 

The  term  *' seaman  or  marine"  means  a  petty 
officer  or  seaman,  non-commissioned  officer  of 
marines  or  marine^  or  other  person  forming  part 
in  any  capacity  of  the  complement  of  any  of  her 
Majesty's  vessels,  or  otherwise  belonging  to  her 
Majesty's  naval  or  marine  force  (not  being  an 
officer  within  the  meaning  of  thb  Act). 

3.  All  pay,  wages,  pensions,  bounty  money,  grants, 
or  other  allowances  in  the  nature  thereof  payable  in 
respect  of  services  in  her  Majesty's  naval  or  marine 
force  to  a  person  being  or  having  been  an  officer,  sea- 
man, or  marine,  or  to  the  widow  or  any  relative  of  a 
deceased  officer,  seaman,  or  marine^  shall  be  paid  in 
sueh  manner  and  sobject  to  such  restiictioiis^  oondi- 
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tioilA,  and  provbioos  as  are  from  time  to  time  directed 
by  order  in  cooocil. 

4.  Any  auignment,  sale,  or  contract  made  after 
the  commencement  of  this  Act  bj  an  officer^  seaman, 
or  marine  entitled  to  anj  naval  pension, — or  bj  a 
person  entitled  to  a  pension  as  the  widow  of  an  officer, 
—or  by  a  person  entitled  to  an  allowance  from  the 
compassionate  fand,^r  by  a  person  entitled  to  anj 
marine  half  pay, — of  or  in  relation  to  sach  pension, 
allowance,  or  half  pay,  shall  be  void. 

5.  Any  assignment,  sale,  or  contract,  made  after 
the  commencement  of  this  Act,  of  or  relating  to  any 
pay,  wages,  boanty  money,  grants,  or  other  allow- 
ances in  the  nature  thereof,  payable  in  respect  of  ser- 
vices in  her  Majesty's  naval  or  marine  force  to  a 
person  being  or  having  boen  a  subordinate  officer,  sea- 
man, or  marine  shall  be  void. 

6.  All  bills,  orders,  receipts,  and  other  instrnments 
drawn,  given,  or  made  under  the  authority  or  in  pur- 
suance of  an  order  in  council  under  this  Act  by,  to, 
or  upon  any  person  in  the  service  of  her  Majesty  or 
of  the  Admiralty  shall  be  exempt  from  stamp  duty. 

7.  If  the  wages  of  a  seaman  or  marine  are  claimed 
under  an  indenture  of  apprenticeship  by  a  master, 
they  shall  be  paid  to  the  seaman  or  marme,  and  not 
to  the  master,  unless  the  master  produces  the  inden- 
ture, with  satisfactory  proof  that  it  was  in  full  force 
during  the  period  for  which  he  claims  the  wages,  and 
that  the  apprentice  was  at  the  time  of  the  execution 
of  the  indenture  under  the  age  of  eighteen  years,  and 
had  not  previously  been  at  sea. 

8.  Nothing  in  this  Act  shall  apply  to  any  money 
distributable  under  the  Naval  Agency  and  Distribution 
Act,  18Q4. 

9.  Nothing  in  this  Act  shall  authorize  the  making 
by  order  in  council  of  any  rule  inconsistent  with  any 
provision  affecting  naval  or  marine  pay  or  pensions 
contained  in  the  Naval  Discipline  Act,  1864,  or  any 
Act  for  the  like  purposes  for  the  time  being  in  force. 

10.  Nothing  in  this  Act  shall  take  away  or  abridge 
any  power  vested  in  one  of  her  Majesty's  Prm^ipal 
Secretaries  of  State  relative  to  naval  pensions. 

11.  Her  Majesty  in  council  may  from  time  to  time 
make  such  order  in  council  as  may  seem  meet  for  the 
better  execution  of  any  of  the  purposes  of  this  Act 

12.  Every  order  in  council  under  this  Act  shall  be 
published  in  the  London  OazOte,  and  shall  be  laid 
before  both  Houses  of  Parliament  within  thirty  days 
after  the  making  thereof  if  Parliament  is  then  sitting, 
and  if  not  then  within  thirty  days  after  the  next 
meeting  of  Parliament 

13^  This  Act  shall  commence  on  such  day,  not 
later  than  the  fir-^t  day  of  Jafwary^  one  thousand 
eight  hundred  and  sixty-six,  as  her  Majesty  in  coun- 
cil thinks  fit  to  direct 

Any  order  in  council  for  the  better  execntion  of 
any  of  the  purposes  of  this  Act  may  nevertheless  be 
made  before  that  day,  but  not  so  as  to  commence  be- 
fore it. 


CAP.  Lxxnr. 

An  Act  to  enable  her  Majesty's  Secretary  of  State 
fur  the  War  Department  to  lay  down  and  nae  a 


Tramway  or  temporary  Railway  across  certain  pab* 
lie  Roads  in  the  county  of  Devon. 

[29th  Jims,  1866.] 

CAP.  LXXV. 

An  Act  for  facilitating  the  more  useful  application  of 
Sewage  in  Oreai  Britain  and  Irdand, 

[29th  JaiM  1865.] 
Sec.  1.  Short  title. 

2.  Application  of  AcL 

3.  D^nition  of  sewer  authority. 

4.  Power  of  sewer  authorities. 

5.  Power  qf  entry. 

6.  Payment  of  expenses. 
.    7*  Power  to  take  lands. 

8.  Compensation. 

9.  Power  of  sewer  <tuthorUies  to  eomhne. 

1 0.  Sewer  authority  may  take  proceedings  topn* 

vent  pollution  of  streams. 

1 1.  Sewers  not  to  drain  into  any  stream,  jv. 

12.  Public  Works  Loan  Commissioners  my  knd 

money. 

13.  Powers  of  Act  cumulative. 

14.  Sewer  authority  may  enter  into  contract  for 

supply  of  sewage. 

15.  Application  of  27^28  Vict.  cUi  to  works, 

4rc,  for  supply  of  sewage. 

16.  Board  of  Works  in  Irdand  to  have  power 

of  Secretary  of  State  in  sewage  matters. 
'  Wbebeas  it  is  expedient  to  remove  difficnlties  onder 
which  local  boards  and  other  bodies  having  the  care  of 
sewers  labour  in  disposing  of  the  sewsge  of  their  dis- 
tricts so  as  not  to  be  a  nuisance,  and  to  give  facility 
to  such  authorities  to  make  arrangemeata  for  the 
application  of  such  sewage  to  land  for  agricnltaral 
purposes:*^ 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  anthority 
of  the  same: 

1.  This  Act,  for  all  purposes,  may  be  cited  as 
<<The  Sewage  Utilization  Act»  1865." 

2.  This  Act  shall  not  extend  to  any  part  of  the 
metropolis  as  defined  by  the  Act  of  the  session  eigiit- 
eenth  and  nineteenth  years  of  the  present  reign, 
chapter  one  hundred  and  twenty,  for  better  local 
management  of  the  metropolis,  and  shall  not,  with  the 
exception  of  clause  fifteen,  extend  to  any  pariah  as 
defined  in  the  schedule  to  this  Act  in  a  part  of  which 
parbh  the  Public  Health  Act,  1848,  and  the  Local 
Government  Act,  1858,  or  one  of  such  Acts,  is  m 
force  at  the  time  of  the  passing  of  this  Act. 

3.  The  expression  "sewer  authority"  shall,  in  fte 
several  places  in  the  schedule  annexed  hereto  in  that 
behalf  mentioned,  mean  the  persons  or  bodies  of  per- 
sons referred  to  in  the  first  column  of  the  schedole 
annexed  hereto;  and  the  term  "district,"  in  relation 
to  a  aewer  authority,  shall,  as  respects  each  snthonty, 
mean  the  place  in  that  behalf  reftoed  to  m  thesecona 
column  of  the  said  schedule.  . 

"Local  Board"  shaU  mean  a  local  board  anthih 
riaed  in  pumanee  of  the  "Public  Health  Act,  184^ 
and  "The  Local  Gorenunent  Act,  1858,''  or  one  of 
sochActs. 
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4  Sever  anthorities  shall  have  power  to  constract 
Roch  sefrers  as  they  may  think  necessary  for  keeping 
their  district  properly  cleansed  and  drained,  and  shall, 
IS  respects  all  sewers  constracted  by  them  or  under 
their  control,  whether  the  same  were  made  before 
or  after  the  passing  of  this  Act,  have  all  the  powers 
that  local  boards  have,  in  respect  of  sewers  vested  in 
or  constracted  by  them,  nnder  the  forty-fifth  and 
forty-sixth  sections  of  ••The  Pnblic  Health  Act, 
1848,'»  the  thirtieth  section  of  •'The  Local  Govern- 
meat  Act,  1858,"  and  the  foarth  seciion  of  ''The 
Local  Government  Act,  1868,  Amendment  Act, 
ISSl,**  snbject  to  the  provisions  of  the  fifth  and  sixth 
sectionj  of  the  last-mentioned  Act,  and  to  the  saving; 
daosesia  ••The  Local  Government  Act,  1858,"  men- 
tioDod,  from  sixty-eight  to  seventy-ibar,  both  inela- 
are;  and  in  Scodandj  in  addition  to  such  of  the 
ifoimid  powers  as  are  applicable  to  ScoOand,  all  the 
povera  contained  in  section  seven  (poblic  sewers)  of 
pirt  four  of  ''The  General  Police  and  Improvement 
(Seotland)  Act,  1862.'' 

5.  The  sewer  authority  shall  have  the  powers  of 
fBtiy  ooDferred  by  the  one  hundred  and  forty-third 
section  of  the  •'Poblic  Health  Act,  1848,  for  the  pur- 
poses  of  making  or  keeping  in  repair  any  works  made 
or  to  be  made  by  them,  as  well  as  for  the  porposes 
spedfied  in  the  said  section. 

6.  A  sewer  anthority  shall  pay  all  expenses  in- 
CQrred  by  them  in  carrying  this  Act  into  effect  oat  of 
the  fluid  or  rate  in  the  achednle  in  that  behalf  men- 
tioned, and  shall  have  all  sdch  powers  of  borrowing 
Money  on  the  secarity  of  such  fond  or.  rate  as  local 
boards  have  of  borrowing  money  under  ''The  Local 
GoTerunent  Act,  1858/'  and  the  Acts  amending  that 
Act,  on  the  secority  of  the  fnnds  or  rates  in  the  said 
Aci8,inthat  behalf  mentioned,  snbjeet  to  the  condi- 
tions and  sanction  nnder  whiich  such  powers  are  exer- 
oKd  by  local  boards  nnder  the  said  Acts. 

7*  A  sewer  anthority  shall,  for  the  purposes  of 
Uils  Act,  have  the  powers  of  taking  lands  conferred 
on  local  boards  by  the  seventy-fifth  section  of  ••The 
Ucal  Goverament  Ae^  1858^"  and  any  Act  amend- 
ing the  same. 

8.  Fall  compensation  shall  bo  made-,  out  of  any 
^od  or  rate  applicable  to  the  purposes  of  this  Act,  to 
>U  penons  sustaining  any  damage  by  reason  of  the 
^xerttaeof  any  of  the  powers  of  this  Act;  and  in 
<^xe  of  dispate  as  to  amount,  the  same  shall  be  settled 
t); arbitration,  as  provided,  in  ••The  Public  Health 
Act,  1848,*'  or  any  Act  ameivling  the  same,  or  if  the 
oompeasation  claimed  do  not  exceod  the  sum  of 
twenty  pounds,  the  same  may  be  ascertained  by  and 
i^Bcovered  before  justices  iu  a  summary  manner,  io 
ntsoner  provided  by  the  Acts  mentioned  in  this 
lection. 

9.  Two  or  more  sewer  authorities,  including  under 
^t  expression  for  the  purposes  of  this  section,  local 
wMrda,  may  combine  together  for  the  purpose  of 
dxeeotittg  aad  maintaining  any  works  that  may  be 
for  the  benefit  of  their  respective  districts,  add  all 
monies  they  may  agree  to  oontribute  for  the  execo- 
^OQ  and  maintenanoe  of  such  common  works  shall,  in 
tbe  case  of  each  anthbrity,  be  deemed  to  be  expenses 
ttcttirsd  by  them  in  the  execution  of  works  within 
their  district^  aad  shall  be  raised  accordingly. 


10.  A  sewer  authority,  with  the  sanction  of  Her 
Majesty's  attorney-general  in  England^  and  of  the 
attorney-general  for  Ireland  in  Ireland^  and  of  the 
lord  advocate  in  Scotland^  may,  either  in  its  own 
name  or  in  the  name  of  any  other  person,  with  the 
consent  of  such  person,  take  such  proceedings  by 
indictment,  bill  in  Chancery,  action,  or  otherwise,  as 
it  may  deem  advisable,  for  the  purpose  of  protecting 
any  watercourse  within  its  jurisdiction  from  pollutions 
arbing  from  sewage  either  within  or  without  its  dis- 
trict; and  the  costs  of  and  incidental  to  any  such 
proceedings,  including  any  costs  that  may  be  awarded 
to  the  defendant,  shall  be  deemed  to  be  expenses 
properly  incurred  by  the  sewer  authority  in  carrying 
into  effect  the  purposes  of  this  Act. 

11.  Nothing  contained  in  this  Act,  or  in  the  Acts 
referred  to  therein,  shall  authorize  any  sewer  autho- 
rity to  make  a  sewer  so  as  to  drain  direct  into  any 
stream  or  watercourse. 

12.  The  Pnblic  Works  Loan  Gonunissioners,  as 
defined  by  ••The  Public  Works  Loan  Act,  1853," 
may  advance  to  any  sewer  authority,  upon  the  secu- 
rity of  any  rate  applicable  to  the  purposes  of  this  Act, 
without  any  further  security,  such  sums  of  money  as 
may  be  recommended  by  one  of  Her  Majesty's  prin- 
cipal secretaries  of  state,  to  be  applied  by  such 
anthority  in  carrying  mto  efiect  the  purposes  of  this 
Act. 

13*  All  powers  given  by  this  Act  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  on  any  sewer  authority  by 
Act  of  Parliament,  law,  or  custom;  and  the  sewer 
anthority  may  exercise  such  other  powers  in  the  same 
manner  as  if  this  Act  had  not  passed. 

14.  The  sewer  anthority  of  any  place  may  from 
time  to  time,  for  the  purpose  of  utilizing  its  sewage, 
agree  with  any  person  or  body  of  persons,  corporate 
or  unincorporate,  as  to  the  supply  of  such  sewage, 
and  works  to  be  made  for  the  purpose  of  that  supply, 
and  the  parties  to  execute  the  same  and  to  bear  the 
costs  thereof,  and  the  sums  of  money,  if  any,  to  be 
paid  for  that  supply ;  provided  that  no  contract  shall 
be  made  for  the  supply  of  sewage  for  a  period  exceed- 
ing twenty  five  years. 

15.  The  making  of  works  of  diatribution  and  ser- 
vice for  the  supply  of  sewage  to  lands  for  agricultural 
purposes  shall  be  deemed  an  ••  Improvement  of  Land  " 
authorized  by  the  ••Land  Improvement  Act,  1864," 
and  the  provisions  of  that  Act  shall  apply  accordingly. 

16.  The  commissioners  of  public  works  io  IreLmd 
shell,  in  respect  to  any  sewage  authority  or  sewage 
matter  in  Ireland^  have  and  exercise  all  the  powers 
conferred  by  this  Act,  or  any  Act  incorporated  hero 
with,  on  one  of  her  Majesty's  principal  secretaries  of 
state;  and  all  applications  by  this  Act,  or  any  Act 
incorporated  herewith,  authorized  or  directed  to  be 
made  to  one  of  her  Majesty's  principal  secretaries  of 
state  in  respect  to  sewage  matters,  or  the  powers  con- 
ferred by  this  Act  on  sewage  authorities,  shall  in  Ire- 
land be  made  to  the  Commissioners  of  Public  Works, 
and  all  orders  made  on  such  applications  by  said  com- 
missioners shall  have  the  same  force  and  effect  as 
orders  made  by  one  of  her  Majesty's  principal  secre< 
taries  of  state  on  similar  appticationa  in  Englana  and 
SwianA 
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SGHBDULB. 

ENOLAITD  AND  W1.LBS. 


8MiHiiMi«<fto1 


Tba  Mftyor,   Alder- 
man, ftad  BnrgM- 
.    MS  Mtiag  by  th* 
CoonoU. 

TlM  Gcmniuioiiera, 
Trostaaa,  or  other 
Pmsoim  IntmsUd 
Kj  Any  liooal  Aet 
ofPuliamMitwlUi 
Pomrt  of  Unprof 
ing^ouislng.iight- 
lag.  or  pfttlng  the 
Town. 


The  Vertn;  Bolfot 
Voiti7«  Of  olhor 
Body  of  p6T«oixB 
Mtlns  by  tiruie  of 
Mty  Xst  of  PftrlU- 
■MBt,PrMerlptloii, 
Qmtonoiv  or  othor> 
vUo,  M  or  Luiead 
of  ft  Yostry  or  Bo- 
toot  Yoatiy. 


»«MaM««r«tu 

•  totoViU. 


la  Boroughs,  iriih  the  Ex- 
eepUoa  of  the  Boroofffae 
of  Oxforduid  OAmbridgo 
not  within  the  Juriadlo- 
tion  of  ft  liooal  bowrd. 

The  Boroogha  of  Odbrd 
and  Cflunbrldge  and  any 
Town  or  Ftooe  not  in- 
eluded  within  the  above 
Deaeilptlona,  and  under 
tbe  Jorladiotion  of  Cknn- 
mifl^nen,  Tmatees,  or 
other  penona  intmatad 
by  any  Looal  Aot  with 
Powera  of  tmproTlng, 
oleanalng,  lighting^  or 
paving  any  Town. 

In  Fhriihea  not  wlCUa 
the  Jttriedietion  of  any 
Sewer  Authority  herein 
before  mentlonod,  and  in 
wbioh  a  Bate  ia  toTied 
for  the  Malntonanoe  of 
the  Poor. 


The  Bonnigh  Fund 
or  Borough  Bate. 


Any  Bate  leviable^ 

theOoBunf"' 

Traateesi 


Tha  Poorftato. 


SCOTLAND, 


Tha  Town  Coonoil. 


The  Police  Commta- 
aionera  or   Trua- 


TheParoohial  Board. 


Plaeea  within  tha  Juria 
ttetion  of  any  Town 
Oouneil  and  not  auttJeet 
to  the  separate  Jurisdio- 
tlon  of  PoUoe  Oommis- 
mlssioners,  or  Trustees. 

In  Places  where  Potiee 
OommisaionerB  or  Troa- 
tees  ezeroisa  the  Amo- 
tions of  Polloe  Oommis- 
aioners  or  Trustees  un- 
der any  General  or  Looal 
Act. 

Any  Town  or  Village  not 
Included  hi  the  above 
Deaoriptions. 


The  Bevanae  of  the 
BurBh,or  any  Bate 
applicable  to  Sew- 
ers leviable  by  tha 
Town  OoonelL 


Any 


_.  Bate  leviable 
by  the  Oommla- 
alonera  or  Trua- 
teea,  or  any  Fund 
belonging  to  them. 

Tbe  Poor  Rata. 


IRELAND. 


The  Bight  Hon.  the 
Lord  Mayof,  Al- 
dermen, snd  Bur- 


The  Mayor,  Alder- 
man, and  Burgea- 


Tho  Town  Commis- 
sioners or  other 
Ooveruiag  Body. 


Tho  Board  of  Ooar- 
diana  or  any  Gom- 
mittea  thereof  sp- 
Inted    by    tha 


The  Oity  of  Dublin. 


Towns  Corporate  or  Bo- 
ron^ (with  tha  Kxoap- 
tlonofDubUn). 


Towna  having  Town  Com- 
mlsaioners  under  9  0. 4, 
cap.  82.  or  17  4  18  Vict, 
cap.  103,  or  any  Acts 
amending  the  same,  or 
having  OommlsaSoDars 
or  other  Governing  Body 
under  any  Local  Aot 

Any  Town  or  VUlaeo  fat 
any  Ui^n  not  included 
in  the  above  Daaerip- 


pobkted 
Soaid. 


Tha  DIatrlot 
Bate. 


Any  Bate  tovlaUebv 
tha  Town  Council, 
or  any  Fund  be- 
lonfllng  to  them, 
appUcable  in  the 
whole  or  in  part  to 
the  making  or  re- 
pairing of  Sewers 
within  the'r  Jnrls- 
dietion. 
Any  Bate  leviable  by 
theoe  Bodlea,  or 
any  Fund  beloag- 
ing  to  tham,  apptio- 
ablo  in  fhs  wlol) 
or  in  part  to  the 
making  or  repairing 
of  Sewers  within 
thair  JorladieCion. 
The  Poor  Bale;  but 
the  Exnenaee  to  bo 

SeEUMtoralDivi- 
aion  In  which  tha 
Town  or  TUlaga  il 
aUnatod. 


CAP.  LXXVL 

An  Act  for  confirming,  with  Amendments,  certain  Pro. 

yislcnal  ordeni  made  by  the  Board  of  Tnde  nnder 

Se  Genernl  Pier  and  Harbour  Act,  1861,  relattng 

to  Oirvan.  Mevagiuey.  and  Si^g^^  ^^^ 


CAP.  LXXVIL 

An  Act  to  amend  the  Act  of  the  twentj-eeyentll  and 
twentj-etght  ViaUma,  chapter  sixtj-foor,  eom- 
monlj  c^ed  **The  Pnbiic  Honae  Gloning  Act, 
1864  «  [29th  /ime,  1865.J 

Sec.  1.  ShoH  tUk, 

%  Patffer  to  Justieea  to  grwd  licencei  to  Ucaiud 
victuaUera  and  refre^meni  hom  ke^s 
mupwding  operation  o/recUed  Ad. 

3.  Power  to  withdrauf  such  lioenee. 

4.  Act  to  he  in  force  in  certain  diatriata^itc* 
8.  Juetioee  oj  the  peace  to  grantUcenou. 
6.  Act  to  be  construed  with  recited  AeU 

•Webuas  it  is  expedient  to  amend  **The  Fablic 
House  Olosinc  Act,  1864 ;''  Be  it  therefore  euicted 
by  the  Qneeifs  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  tem- 
pond,  and  commons,  in  this  present.  Parliameot 
assembled,  and  by  the  authority  of  tbe  ssmo  ai 
follows: 

1.  This  Act  maybe  cited  for  aO  purposes  as  tiie 
«' Pnbiic  House  Oosing  Act,  1865." 

2.  It  shaU  be  lawful  for  the  ticensfaig  justices  it 
the  time  of  grantfaig  or  renewing  any  license,  npon 
the  production  of  such  endence  as  they  shaU  deem 
sufficient  to  show  that  it  is  necessary  or  desirable,  for 
the  accommodaaon  of  any  considerable  nmnber  of 
persons  attending  any  public  marlLel,or  followiogany 
lawful  tnide  or  calling,  if,  in  the  discaition  of  sadi 
justices,  they  shall  think  fit,  to  grant  to  any  UoeDsed 
victualler  or  l^eeper  of  a  refreshment  house  wh<w 
place  of  busmess  is  in  the  immediate  ndghboorbood 
of  such  market,  or  of  the  place  where  the  persons 
foUow  such  Uwful  trade  or  calling,  a  Bcence  exempt- 
ing  him  fit>m  the  provbions  of  the  herein-befors  men- 
tioned Act  between  the  hours  of  two  and  four  o  clock 
in  the  morning,  or  any  part  of  sudi  hours,  dflnng 
such  days,  times,  or  hours  as  shall  be  specified  m 
such  licence;  and  no  Ucensod  victualler  or  w«P«^ 
a  refreshment  house  to  whom  such  licence  has  bew 
granted  underthis  Act  shall  be  subject  to  say  pensi^ 
for  a  contravention  of  the  herdn-befbre  mentioned 
Act  during  the  days  or  times  to  which  »wh  hoeiice 
extends,  but  he  shaU  not  be  exempted  by  wchboewB 
from  any  penalty  to  which  he  may  be  subject  nndtf 
any  other  Act  of  Parliament;  provided  that  a  pnnted 
notice  steting  the  days  and  special  houis  during  wwcb 
and  the  class  of  persons  for  whom  tiie  house  »  opeo 
under  such  licence  shall  be  aflbied  to  a  conspioioiis 
position  outside  the  house.  ^ 

8.  It  Shan  be  lawful  for  such  justices,  bm}ao»^ 
time,  as  and  when  it  may  seem  fit  to  them,  eitt*^ 
withdraw  such  licence  altogether,  or  ^  alter^  n^J; 
amend  the  same  in  such  manner  as  such  justicei  »•/ 
deem  necessary  or  expedient  ^      j^ 

4.  The  said  Act,  aa  herein  "^^'Jf  Jf^" 
fcree  in  such  districts  under  »>»,  «P?^S!!^^ 
Public  Health  Act,  1848,  or  the  Locjl  (hf^j^ 
Act,  1858,  as  adopt  the  same;  and  lo^^.'^Tttid 
health  established  under  or  by  ^VL^ed 
Public  HeaWi  Act,  1848,  and  local  Injardse^ 
under  or  by  virtue  of  tiie  -^d  Local  Govenuwat^^ 
1868,  may  adopt  tiie  said  Public  House  Ctosmg  Acv 
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1664,  in  Ihe  same  manaer;  and  the  same  sball  come 
iDto  opermlioa  at  (he  same  time  as  is  provided  for  the 
adoption  and  coming  into  operation  of  that  Act  by 
corporate  boroughs,  or  boards  of  improvement  com- 
miauonerB;  provided  that  this  section  shall  not  apply 
to  any  district  which  is  a  corporate  borough,  or  within 
thejniudictionof  a  board  of  improvement  oommis- 


5.  So  mvxh  of  the  eight  danse  of  the  sidd  recited 
Act  as  defines  the  local  authority  to  be  a  commis- 
nouer,  superintendent,  or  other  chief  officer  of  police 
akill  be  repealed,  and  mstead  thereof  the  local  autho- 
ntj  shall  be»  in  any  district,  city,  or  town  where 
petty  sessions  are  held,  except  in  the  metropolitan 
police  district,  two  justices  of  the  peace  sitting  in 
petty  sesrions,  and  in  any  other  district,  city,  or  town, 
two  josUoes  of  the  peace  acting  in  the  district,  city, 
or  town. 

6.  This  Act  shall  be  deemed,  construed,  and  taken 
IS  part  of  the  said  herein-before  mentioned  Act. 


CAP.  LXXVin. 

An  Ad  to  enable  oertam  Companies  to  issue  Mort- 
gage Debentures  founded  on  Securities  upon  or 
afifecting  L4uid,  and  to  make  Provision  for  the 
Registration  of  such  Mortgage  Debentures  and  Se- 
cuities.  [29th  June  1865.] 

Sec  1.  Short  HUe. 

2.  Extent  of  Ad. 

3.  No  company  io  avaH  themadves  of  Act  wu 

less  it  shail  comply  with  promnona  herein 
named, 

4.  Power  to  company  to  borrow  mon^  on  mort- 

gage dAenturee. 

5.  Nature  ofsecuritiee  on  whiA  debenturee  may 

he  founded, 

6.  SecwiOee  on  whi^  oompaniea  with  to  ieeue 

debenturet  to  be  produced  for  registry,  ' 

7.  Register  of  eecurUiee  to  be  eetabliehed  in  office 
of  land  registry. 

Where  buekieee  to  be  conducted. 

Upon  depoeitwith  registrar  of  securities  held 
by  company,  and  the  deeds  relating  thereto^ 
and  cerHfiMU  of  company,  and  dedaror 
Hon  qfsurv^for,  registrar  may  register  deed 
creating  security. 

Form  of  declaration  of  surveyor, 
11.  Power  to  company  to  issue  d^entures  not  ex- 
ceeding amount  of  registered  eecurities,  4rc 

Before  company  shall  register  any  mortgage 
debentures,  it  shall  file  aretum  containing 
particulars  herein  named. 

Company  menf  issue  new  debeniuresin  Ueu  of 
thosepaidoff. 

Registered  eecurities  charged  tokh  payment  of 
debentures,  and  not  applicable  for  any  other 
purpose  until  discharged  from  registratHm. 

Bights  ofholdere  of  mortgage  debentures. 

Proceedings  on  redemption  of  securities. 

Owner  of  registered  security  upon  drfault  of 
comparuf  may  obtain  the  discharge  thereof 
from  company's  debentures. 

18.  Registrar  to  determine  fees, 

19.  Collection  ofjees. 


8. 
9. 


10. 


12. 


13. 
14. 


15. 
16. 
17. 


21. 

22. 

23. 


24. 
25. 
26. 
27. 

28. 

29. 
30. 

31. 

32. 
33. 
34. 
35. 

36. 

37. 
38. 


40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 

48. 

49. 
50. 
51. 

52. 
53. 


Inspection  of  register. 

Company  to  make  quarterly  returns  to  regis* 
trar. 

Quarter  days  for  purposes  ofAcL 

Quarterly  returns  made  to  registrar  to  be  as 
in  form  (C)  in  schedule,  and  to  contain 
partieulare  herein  named. 

Estimate  for  returns  of  amount  of  annuities. 

Total  amount  ofremetered  eecurities. 

Form  of  mortgage  debenture. 

Company  to  hsep  ^^  register  of  securities.^ 

Terms  on  which  mortgage  debentures  may  be 
issued. 

Mortgage  dAentures  to  be  numbered. 

Indorsement  to  be  made  «/>oa  mortgage  de- 
benture* 

List  of  mortgage  debentures  to  be  bq>t  by 
company. 

Register  of  mortgage  deibentures. 

Registration  of  mortgage  debentures. 

Indorsement  of  register. 

No  notice  of  trust  receivable,  ^c. 

Entry  in  registrer  of  discharge  of  mortgage 
debentures. 

Transfer  of  mortgage  deibentures. 

Entry  of  tranf  ere  by  deed  of  mortgage  deben- 
tares  to  be  made  by  company. 

Stamp  Acts  applied  to  stamps  under  Act. 

Further  powers  of  investment  to  trusteee. 

Power  to  appoint  receiver. 

Terms  on  which  power  may  be  exercised. 

Saving  rights  of  mortgagees  to  sue. 

AppUeatUmfor  receiver. 

Removal  of  receiver. 

Powers  and  duties  of  receiver. 

Court  fliaey  stay  order  for  receiver  upon 
terms. 

When  company  not  to  issue  mortgage  deben- 
tures. 

Penalties  m  such  event. 

How  penataies  may  be  recovered. 

Regidrar^  te.^  not  personally  liable/or  exe- 
cuting AcL 

Not  exemptfromJoint  Stock  Companies  Acts. 

Interpretation  of  terms. 


*  Whbrias  it  is  expedient  that  provisions  should  be 
made  whereby  such  companies  as  are  herein-after 
defined  may  be  enabled  to  issue  mortgage  debentures 
founded  upon  the  securi^  of  certain  descriptions  of 
property  as  herein-after  defined,  and  for  the  registrar 
tton  in  the  office  of  knd  registry  of  such  mortgage 
debentures  and  securities;'  Beit  therefore  enacted 
by  the  Queen's  most  excellent  Miyesty,  by  and  with 
the  advice  and  consent  of  the  lords»  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same  as 
follows: 

1.  This  Act  may  be  dted  for  all  purposes  as  **Tbe 
Mortgage  and  Debenture  Act,  1865.'' 

2.  This  Act  shall  extend  and  apply  to,  and  the 
powers  hereby  conferred  may  be  exei^Md  by  all  such 
companies  incorporated  anid  carrying  on  business 
uoder  **  The  Companies  Act,  1862,"  or  under  any 
Act  of  Parliament,  as  now  or  hereafter  may  be  en- 
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titled  to  advaiice  money  on  the  aecnrity  of  Umd;  and 
ID  the  constniotion  of  thli  Act  the  expression  *<  the 
Gomp&ny,"  means  any  company  to  which  this  Act 
applies,  and  which  shall  for  the  time  bemg  be  avail- 
ing itself  of  the  provisions  of  this  Act. 

3.  No  company  shall  be  entitled  to  avail  itself  of 
this  Act,  nnless  it  shall  comply  with  the  followmg 
,  provisions: 

First.  The  company  mn^t,  under  its  Act  of  Par- 
liament or  memorandnm  of  assodation,  be 
limited  to  one  or  more  of  the  following  objects: 

1.  The  making  of  advances  of  money  upon  any 

of  the  following  secnrities:-^ 

(a.)  Lands,  messuages,  hereditamenta,  and 
real  property,  and  all  estates  and  hi- 
terests  therein: 

(b.)  Rates,  dues,  assessments,  and  impositions 
upon  the  owners  or  occupiers  of  lands  or 
real  property  imposed  by  or  under  the 
authority  of  any  Act  of  Parliament, 
public  or  private,  royal  charter,  commis- 
.  sion  of  sewers  or  drainage,  or  other 
sufficient  legal  authority: 

(c.)  Charges  and  securities  upon  or  affecting 
lands,  messuages,  hereditaments,  and 
real  property  executed,  made,  given,  or 
issued  under  the  authority  of  any  Act  of 
Parliament,  public  or  private: 

2.  The    borrowing  of  money  on    transferable 

mortgage  de^ntures,  or  on  one  or  more  of 
the  securities  above-mentioned: 
Provided  that  any  company  already  constituted  under 
*'The  Companies  Act,  1862,"  for  the  purpose  of 
making  advances  on  real  securities,  and  whose  memo- 
randnm of  association  includes  but  Is  not  limited  to 
the  objects  herein- before  spedfied,  may,  by  special 
resolution  in  accordance  with  the  provisions  of  that 
Act,  alter  its  memorandum  for  the  purpose  of  limiting 
and  so  as  to  limit  its  objects  and  business  to  those  so 
specified;  and  such  company  shall  thereupon  be  and 
become  a  company  constitnting  and  carrying  on  busi- 
ness under  such  altered  memorandnm,  and  on  its 
being  shown  to  the  satisfaction  of  the  registrar 
herein-after  mentioned  that  such  alteration  has  been 
made,  and  that  all  obligations,  if  any,  entered  into  by 
ihe  company  in  respect  of  the  business  which  prior  to 
such  special  resolution  it  was  empowered  to  transact, 
other  than  the  bnsmess  to  which  it  will  be  limited 
after  the  passing  of  such  special  resolution,  have  been 
discharged,  and  that  the  artides  of  association  of  the 
company  are  in  accordance  with  the  altered  memo- 
randum, such  company  shall  be  deemed  to  be  a 
company  within  this  Act  and  entitled  to  the  benefits 
thereof: 

Second.  The  company  must  have  a  paid-up  capital 

of  not  less  than  one  hundred  thousand  pounds: 
Third.  Each  share  must  be  of  the  nominal  value 

of  not  less  than  fifty  pounds,  of  which  not  less 

than  one  tenth  nor  more  than  one  half  must 

have  been  paid  up. 

4.  Subject  to  the  provisions  and  reatrictions  of 
this  Act,  the  company  may  from  tUBO  to  time  borrow 
money  npon  mortgage  debentures  to  be  issued  by  it 
under  the  authority  of  this  Act:  \^ 

5.  The  securities  upon  and  in  respect  of  which 


(«•) 


such  mortgage  debentures  may  be  founded  and  issued 
shall  be  securities  affecting  property  m  Engkmd  or 
Wales  of  the  following  descriptions: 

Lands,  messuages,  hereditaments,  w  real  pro- 
perty, or  some  estate  or  interests  therem: 
Rates,  dues,  assessments,  or  unpodtioos  upon 
the  owners  or  occupiers  of  lands,  messuages, 
hereditaments,  or  real  property,  imposed  by 
or  under  the  authority  of  any  Act  of  Par- 
liamenti  pnUic  or  private,  royal  charter,  oom- 
mission  of  sewers  or  dndnage^  or  other  suffi- 
cient legal  authority: 

Charges  upon  or  affecting  lands,  messuage^ 
hereditaments,  or  real  property  executed, 
made,  given,  or  issued  under  the  authori^  of 
any  Act  of  Parliament,  public  or  prir ate: 
But,  fW>m  the  securities  described  In  paragraph  (a.) 
shall  be  excepted  securities  upon  mines  or  mineral 
property,  quarries,  brickfields,  and  factories,  mills, 
and  other  buildings  or  works  for  manufacturing  por- 
poses,  and  also  securities  upon  leasehold  estates, 
determinable  upon  a  life  or  lives,  and  not  renewable 
or  held  for  a  term,  of  which,  at  the  date  of  the 
security,  less  than  fifty  years  shall  be  unexpired,  or 
which  are  subject  to  any  rent  beyond  a  nominal  rent 
or  a  ground  rent 

In  construing  this  Act  the  word  "securities'*  shall 
be  deemed  to  mean  such  securities  as  above  defined 
and  restricted,  and  no  others. 

6.  When  and  from  time  to  time  as  the  company 
may  desire  to  use  any  securities  in  their  possession 
for  the  purpose  of  founding  and  issuing  mortgage 
debentures  thereon,  they  shall  produce  the  deeds  or 
instruments,  creating  such  securities,  duly  executed 
and  stamped,  to  the  office  of  land  registry,  established 
by  the  twenty-fifth  and  twenty-sixth  Victoria,  chapter 
fifty-three,  in  order  to  the  same  being  duly  registered 
m  such  office  of  land  registry,  in  accordance  with  the 
provisions  of  this  Act. 

7.  For  the  purposes  of  such  registration  there  ahall 
be  established  in  such  office  of  land  registry,  in  re- 
spect of  every  company  Issuing  mortgage  dri)€ntnre8 
under  this  Act,  a  register,  with  the  name  of  the  com- 
pany attached,  which  shall  be  called  a  le^pster  of  s^ 
curities  under  the  "Mortgage  Debentures  Act,  1865. 

8.  The  business  of  the  registration  shall  be  con- 
ducted in  such  office  b  accordance  with  such  roles 
and  regulations  as  the  registrar,  with  the  sanction  of 
the  Lord  Chancellor,  from  time  to  time  shall  prescribe. 

9.  Upon  production  to  and  deposit  with  the  regis- 
trar of  the  deeds  or  mstmments  purporting  to  be  dnly 
executed  and  stamped  as  aforesaid,  together  with  a 
certificate  under  the  common  seal  of  the  conipioj*>^ 
the  hands  of  one  or  more  directors  and  of  the  secre- 
tary or  accountant  of  the  company,  in  the  form  or  to 
the  eflfoct  of  form  (A)  in  the  schedule  hereto,  and  m 
the  cases  herein-after  mentioned  of  the  certificate  of  a 
sor^eyor  as  herein-after  provided,  the  regpstrw  sMii 
enter  in  the  proper  register  of  securities  the  date  w 
every  such  deed  or  other  instrument,  its  natow. 
whether  mortgage,  grant  of  annuity,  rentcharge. « 
other  security,  the  amount  of  tiie  principal  ^oontj^ 
the  amount  and  duration  of  the  annuity  thj«oy 
secured,  and  the  tenure,  extent,  and  wtuationjtf  jw 
property  npon  which  the  security  Is  taken:    """• 
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•Iwayst  that  the  registrar  shall  not  register  any  deed 
or  kstnuiMot  retadng  to  or  affsctbg  aoj  property  not 
otaata  in  EngUaid  or  WaUa. 

10.  The  registrar  shall  not  register  any  deeds  or 
InstrnmeDts  for  the  purposes  of  this  Act  nntil  there 
diall  have  been  ptodnced  for  his  inspection,  and  left 
to  be  re^tered,  a  Tolnnury  declaration  made  by  a 
smreyor  <Nr  Talner,  approved  by  the  indosnre  com- 
Bisrioien  for  England  and  Wale»,  tn  the  form  (B.) 
In  the  said  sehedole  hereto,  or  to  the  like  effect;  bat 
when  soeh  deeds  or  instniments  relate  exclasively  to 
any  of  the  securities  described  in  section  6  {h  and  c), 
the  repott  of  the  snrreyor  or  vainer  shall  state  only 
the  valoe  aS  the  time  of  his  report  of  the  secorities  to 
be  valoed.  Ihere  shall  also  be  delivered  with  the 
before-meniioned  deeds  or  Instmments  a  schedule 
Bsder  the  hand  of  the  secretary  or  one  of  the  dlrec- 
ton  of  the  company,  of  the  deeds  and  documents 
which  were  delivered  to  the  company  at  the  time 
when  the  security  was  executed  to  them,  iirhich  deeds 
or  doeaments  shall  be  deposited  with  the  registrar,  to 
be  retaiaed  by  him  until  withdrawn  as  herein-after 
provided* 

11.  Upon  the  securities  so  from  time  to  time  re- 
gntered,  the  company  may  found  and  issue  its 
mortgagv  debentures,  but  so  that  the  aggregate  prin- 
opal  sum  secured  by  all  the  mortgage  debentures 
shall  never  exceed  at  anyone  time  the  then  total 
aoMttnt  (to  be  ascertained  in  the  manner  herein-after 
provided)  of  the  registered  securities  of  the  company, 
aod  also  shall  never  exceed  ten  times  the  amount  for 
the  time  being  uncalled  of  its  subscribe^  share  capital 

12.  Before  any  company  entitled  to  issue  mort- 
gage debentures  under  the  provisions  of  this  Act,  shall 
register  any  such  mortgage  debentures  under  the  pro- 
viaoBS  of  thb  Act,  such  company  shall  file  iu  the 
office  of  the  Land  Begbtiy  a  return  oontuning  tho 
foUowing  and  snch  other  particulars  as  the  registrar 
may  finom  time  to  time  require,  which  returns  shall  be 
ander  the  hand  of  one  at  least  of  the  directofB  of  the 
company  and  the  secretary: 

(a.)  The  amount  of  the  nominal  capital  of  the  com- 
pany, and  the  number  and  amount  of  shares 
into  which  the  same  is  divided: 

(6.)  Theamount|»«r9hareandtheaggregateamonnt 
paid  up  on  the  shares: 

(a)  The  assets  or  property  of  the  company  at  the 
date  of  the  return,  aod  how  invested: 

{dJ)  The  names,  addresnes,  and  occupations  of  the 
directors  and  auditors  of  the  company : 

(e.)  The  registered  office  of  the  company. 

13.  If  and  whenever  any  of  such  mortgage  deben- 
taiea  shall  be  paid  off  by  the  company,  the  company 
may  imne  new  mortgage  debentures  in  lieu  thereof, 
and  ao  from  time  to  time,  provided  that  the  aggregate 
principal  sum  secured  by  all  the  mortgage  debentures 
then  issued  and  outstanding  shall  not  exceed  either  of 
(be  before-mentioned  limits. 

14.  All  the  registered  securities  for  the  time  being 
of  the  company  shall  be  charged  with  the  payment  of 
the  p  iadpal  monies  and  interest  from  time  to  time 
payable  upon  or  in  respect  of  all  the  mortgage  deben- 
taiea  of  the  company  for  the  time  being  issued  and 
ovtstnding;  and  no  registered  security,  until  cfis- 
ebarged  therefrom  as  herein-after  provided,  shall  be 


applicable  to  or  available  for  any  other  purpose  than 
the  satisfiiction  of  such  principal  monies  and  interest, 
or  be  transferred,  disposed  of,  or  otherwise  dealt  with 
by  the  company,  unless  and  nntil  the  same  shall  have 
been  discharged  from  registration  in  the  manner  herein- 
afber  provided:  Provided,  nevertheless,  that  such  regis- 
tration shall  not  prevent  the  company  from  receiving, 
applying,  and  givmg  a  valid  discharge  for  any  interest 
which  may  fh>m  time  to  time  be  nsceivable  upon  or  in 
respect  of  any  such  security,  unless  where  a  receiver 
shall  have  been  actually  appomted  under  the  pro- 
visions of  this  Act. 

15.  The  persons  from  time  to  fJme  entitled  to  the 
company's  mortgage  debentures  shall,  proportionably, 
accordug  to  the  amount  of  the  monies  secured  thereby, 
be  entitled  one  with  another  to  the  benefit  of  the  re- 
gistered securities  of  the  company  upon  which  snch 
mortgage  debentures  are  fbunded,  without  any  prefer- 
ence one  above  another  by  reason  of  priority  of  the 
date  of  any  such  mortgage  debenture  or  otherwise. 

1 6.  Whenever  any  person  who  has  executed  a  secu- 
rity which  has  been  registered  under  the  provisions  of 
this  Act  is  entitled  to  redeem  snch  security,  and  has 
given  notice  to  the  company  of  his  intention  so  to  do, 
the  company  shall  therenpon,  and  before  the  day  ap- 
pointed for  the  redemption,  make  application  to  the 
registrar  for  the  purpose  of  having  such  security  freed 
and  discharged  from  'the  charge  of  the  mortgage  de- 
bentures issued  by  the  company,  and  upon  a  security 
ofat  least  equal  value,  as  certified  by  a  declaration 
of  the  survoyor  or  vainer  before  mentioned,  being  pro- 
duced to  him  for  regbtration  and  beinic  registered 
accordingly,  or  its  being  shown  to  his  satbfaction  that 
at  least  an  equivalent  of  mortgage  debentures  issued 
under  the  provisions  of  this  Act  has  been  cancelled, 
he  shall  allow  the  same  to  be  so  freed  and  discharged, 
and  s'lall  cause  an  entry  to  be  made  in  the  regbter  of 
securities  of  the  said  security  being  discharged,  and 
shall  re-deliver  to  the  company  the  several  deeds  or 
instruments  to  which  snch  security  relates,  and  which 
were  delivered  to  the  regbtrar  for  regbtration,  under 
the  provbions  herem-befbre  contained,  and  such  entry 
shall  be  conclusive  evidence  of  such  discharge. 

17.  If  the  company  shall  not  have  procured  such 
discharge  on  or  before  the  day  appointed  for  redemp- 
tion, the  mortgagor  or  other  person  entitled  to  redeem 
such  security  may  apply  to  the  High  Court  of  Chan- 
cery by  summons,  calling  upon  the  company  to  shew 
cause  why  such  security  b  not  so  discharged,  and 
upon  hearing  snch  sammons  the  judge  shall  appoint  a 
day  by  which  the  discharge  shall  be  obtained,  and  in 
defiiult  thereof  shall  order  that  the  amount  of  princi- 
pal and  interest  money  due  upon  such  security  shall, 
by  a  day  to  be  named  in  the  order,  be  paid  into  the 
bank  to  the  credit  of  the  accountant-general  of  the  Court 
of  Chancery,  to  the  account  of  the  company's  mort- 
gage debentures,  and  shall  make  such  order  as  to  the 
costs  of  and  inddental  to  the  application  as  the  Court 
may  deem  just 

Upon  production  to  and  deposit  with  the  land  regis- 
trar of  such  order,  together  with  the  accountant-gene- 
ral'scertificate  of  such  payment  into  Court  as  aforesaid, 
the  regbtrar  shall  nmke  an  enti7  in  the  proper  register 
of  securities  of  the  discharge  of  such  security  from  the 
company's  mortgage  debentures,  and  shall  deliver  to 
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the  person  named  io  8iioh  order  the  several  deeds  and 
instruments  to  which  snch  secnrity  relates,  and  which 
were  delivered  to  the  registrar  nnder  the  provbions 
herein  contained. 

Upon  the  company  proving  to  the  satisfaction  of  the 
Court,  bj  the  production  of  a  certificate  of  the  regis- 
trar, either  that  a  security  at  least  eqnal  in  value  to 
the  amount  so  paid  into  Court  as  aforesaid  has  been 
registered  as  aforesaid,  or  that  an  equivalent  amount 
of  the  company^  mortgage  debentures  has  been  can- 
celled, the  Court  shall  direct  the  payment  out  of  Court 
to  the  company  of  the  amount  so  paid  in,  together 
with  any  dividends  that  may  have  accrued  doe  thereon 
in  the  meantime. 

18.  There  shall  from  time  to  time  be  paid  by  the 
company  or  others,  in  respect  of  business  transacted 
nnder  this  Act  by  the  registrar  such  fees  as  tberegis- 
trar^  with  the  sanction  of  the  Lord  Chancellor,  from 
time  to  time  prescribes;  and  there  shall  also  be  paid 
by  the  company  to  the  registrar,  the  assistant  regis 
trar,  and  the  other  officers  and  servants  of  the  office 
respectively,  such  remuneration  for  their  respective 
services  in  the  execution  of  this  Act  as  the  Lord 
Chancellor  from  time  to  time  sanctions. 

19.  The  following  rules  shall  be  observed  with  res- 
pect to  the  collection  of  fees: — 

(a.)  All  fees  so  payable  shall  be  received  by  stamps 
denoting  the  amount  of  fees  payable,  and 
not  in  money: 

(5.)  When  a  fee  is  payable  in  respect  of  a  docu- 
ment, a  stamp  denoting  the  amount  of  the 
fee  shall  be  affixed  to  the  document  and 
properly  cancelled: 

(c.)  The  commissioners  of  inland  revenue  shall  pro- 
vide everything  that  is  necessary  for  the 
collection  of  the  monies  by  this  Act  directed 
to  be  paid  by  stamps* 

20.  Subject  to  such  regulations  and  on  payment  of 
snch  fees  as  the  re^strar,  with  the  sanction  of  the 
Lord  Chancellor,  from  time  to  time  prescribes,  any 
person  may  inspect  and  make  copies  of  and  extracts 
from  the  registrar. 

21.  When  and  so  long  as  the  company  issues  any 
mortgage  debentures  under  this  Act,  and  from  time 
to  time  so  long  as  any  mortgage  debenture  so  issued 
remains  outstanding,  the  company  shall,  within  ten 
days  afler  every  quarter  day  as  herein-afller  defined, 
make  out  and  deliver  to  the  registrar  the  quarterly 
return  by  this  Act  prescribed;  and  every  quarterly 
return  shall  be  verified  by  the  statutory  dedaration  of 
two  directors  and  the  manager,  secretary,  or  accoun- 
tant of  the  company. 

22.  The  thirty-first  day  of  March,  the  thirtieth 
day  of  JuM,  the  thirtieth  day  of  September,  and  the 
thirty- first  day  of  December  in  every  year  shall  be  the 
quarter  days  for  the  purposes  of  this  kcu 

23.  Every  quarterly  return  to  be  made  by  the  com- 
pany to  the  registar  bhall  be  in  the  form  set  forth  in 
form  (C.)  m  the  schedule  to  this  Act,  or  as  near 
thereto  as  circumstances  may  admit,  and  shall  contain 
with  reference  to  the  then  last  quarterly  day,  the 
following  particnlars; 

(a)  An  account  of  all  the  securities  of  the  com- 
pany's at  that  time  registered,  showing  the 
aggregate  of  all  principal  sums  remaining 


secured  thereby  and  unpaid,  andsbowlBg 
also  the  aggregate  amount  or  thesggrsgate 
estimated  value  of  all  annuities  and  othw 
periodical  payments  seoored  thereby: 
(6.)  An  accoont  showing  the  aggregate  amount  ud 
the  estimated  value  of  tibe  company's  other 
investments,  and  also  the  total  number  and 
aggregate  nominal  amount  of  the  ahares  of 
the  company's  capital  held  by  persons  re- 
gistered in  the  company's  boob  as  the 
holders  thereof,  and  the  aggregate  amount 
paid  up  in  respect  of  those  registered  shares, 
and  the  aggregate  amount  remaming  to  be 
paid  thereon: 
(c)  The  numben  and  dates  of  the  sereral  mortgage 
debentures  issued  by  the  company  and  re* 
maining  in  force,  and  the  several  principal 
sums  secured  by  those  mortgage  debentnres 
respectively,    and  the  aggregate  amoont 
thereof,  and  the  rates  of  interest  payable  on 
those  prindpal  sums  respectively,  and  the 
time  or  times  for  the  repayment  of  those 
principal  sums  respectively. 
24.  The  amount  or  value  of  the  annuities  and  other 
periodical  payments  to  be  comprised  in  the  qnarterij 
returns  shall  be  aseertamed  or  estimated  by  an  actnaiy 
approved  by  the  registrar. 

26.  The  aggregate  of  all  principal  sums  remaining 
secured  by  the  registered  securities,  together  with  the 
aggregate  amount  or  value  of  the  said  annnitles  as  so 
ascertained  or  estimated,  shall  for  the  purposes  of  this 
Act,  be  deemed  to  be  the  total  amount  for  the  time 
being  of  the  registered  securities  of  the  company. 

26.  Every  mortgage  debenture  from  time  to  time 
issued  by  the  company  shall  be  a  deed  under  the  com- 
mon seal  of  the  company,  duly  stamped  as  a  mort- 
gage for  the  amount  secured,  and  bearing  the  signer 
tare  of  at  least  two  of  the  diiectors,  and  the  connter- 
signature  of  the  manager,  eecretaiy,  or  aoooontant  of 
the  company,  and  shall  be  in  aooordanoe  with  the 
form  (D.)  in  the  schedule  to  this  Act,  or  as  near 
thereto  as  clroumstanoes  admit. 

27.  The  company  shaD  keep  a  register,  to  be  caUed 
the  *•  register  of  secnrities,'*  in  which  shall  be  wtered 
the  date  of  eveiy  deed  or  other  mstrnment  registered 
at  the  land  registry  for  the  purposes  of  this  Act,  its 
nature,  whether  mortgage,  grant  of  annuity,  rent- 
charge,  or  other  security,  the  amount  of  the  principal 
money,  or  the  amount  and  dnration  of  the  annuity 
thereby  secured,  the  tenure,  extent,  and  mtaation  of 
the  property  upon  which  the  security  is  taken,  and  if 
there  are  any  chai^ies  which  take  priority  of  the  com- 
pan^s  security,  then  the  amount  of  such  priorcbarges. 

28.  The  mortgage  debentnres  shall  be  for  the  pay- 
ment of  prindpd  sums  at  a  fixed  time,  to  be  named 
therein,  not  less  than  six  months  nor  exceeding  ten 
yean  from  the  date,  with  hitereet  thereon  in  the  msijh 
time,  at  such  rate  as  may  be  agreed,  payable  Wfj 
yearly  or  otherwise;  and  no  mortgage  debentoroaM* 
be  issued  for  a  less  principal  snm  than  ^(ty  P<>™V^ 

29.  The  mortgage  debentnres  shaU  be  nnmbered 
consecutively,  beginning  with  number  one,  and  eveiy 
mortgage  debenture  shaU  be  dbtinguished  by  its  ap- 
propriate number;  and  notwithstanding  ^/^ 
lation,  loss  or  -»-*—*--  -'  •  mArtiMe  debentor^ 


destruction  of  a  mortgage  debentw^ 


APPENDIX— STATUTES  28  &  29  VICTORIA. 


45 


BO  Other  mortgage  debentnre  shaU  bear  the  nnmber  of 
that  80  canoelled,  lost,  or  destroyed. 

30.  Tliere  shall  be  Indorsed  upon  every  mortgage 
dabealnre  lasaed  onder  the  providions  of  this  Act— 

(a.)  The  amount  of  the  nominal  capital  of  the  com- 
pany Issning  the  same: 
(^.)  The  nnmber  and  amount  of  the  shares  into 

which  such  capital  is  dlWded: 
(e.)  The  nnmber  of  shares  issued  and  the  amount 
paid  np  in  money  npon  each  share  so  issued: 
(dL)  The  amount  of  the  registered  securities  of  the 
company  as  declared  by  the  last  quarterly 
return: 
(e.)  The  registered  office  of  the  company: 
ProTided  that  any  inaccuracies  or  omissions  in  such 
iodonements  shaU  not  afiect  or  inyalidate  the  deben- 
ture. 

31.  Abook  containing  a  list  of  mortgage  debentures 
AmSi  be  kept  by  the  company's  secretary,  and  on  the 
ksae  of  any  mortgage  debenture  an  entry  of  the  num- 
ber and  date  thereof,  and  of  the  principal  money  secured 
thereby,  and  the  name»  description,  and  residence  of 
the  person  to  whom  it  b  issued  shall  be  entered  in 
sudi  book. 

32.  There  shaD  also  be  established  and  kept  in  the 
office  of  bmd  re^stry,  by  or  under  the  direction  of  the 
registrar,  in  respect  of  every  company  issning  mort 
gage  debentures  under  this  Af^  a  register  of  the 
mortgage  debentures  of  the  company. 

33.  When  any  mortgage  debenture  of  the  company 
is  duly  executed  and  stamped,  the*  company  shall  pro- 
doee  it  to  the  registrar,  in  order  to  its  being  regis* 
tered,  and  thereupon  the  registrar  shall  enter  in  the 
r^ter  of  mortgage  debentures  the  number  and  the 
date  of  the  mortgage  debenture,  the  amount  of  the 
^indpal  money  thereby  secured,  and  the  time  or 
timea  for  repayment  of  the  principal  money  thereby 
secored,  and  shall  make  on  the  mortgage  debenture 
an  indorsement  stating  the  day  on  which  the  mortgage 
debenture  was  produced  to  him  for  registration,  and 
of  the  page  of  the  book  in  which  the  entry  thereof  is 
made;  and  irithout  such  an  indorsement  no  mortgage 
debenture  shall  be  a  charge  under  this  Act  upon  the 
legiatered  securities  of  the  company. 

34.  The  indorsement  of  the  registrar  on  any  mort- 
gage debentnre  as  herein- before  mentioned  shall  be 
conclusive  evidence  that  it  is  a  mortgage  debenture 
duly  registered  under  the  provisions  of  thb  Act. 

35.  No  notice  of  any  trust  in  respect  of  any  mort- 
gage debentnre  shall  be  receivable  by  the  company 
or  the  registrar. 

36.  When  a  mortgage  debenture  is  produced  by 
the  company  to  the  registrar,  with  a  receipt  of  the 
monies  secured  thereby  indorsed  thereon,  signed  and 
stamped,  he  shall  make  in  the  register  of  mortgage 
debentures  an  entry  of  the  discharge  thereof. 

37.  Every  mortgage  debenture  may  be  transferred 
by  indorsement  in  the  form  (E.)  in  the  schedule  to 
this  Act,  or  to  the  like  effect. 

38.  Within  thirty  days  after  the  date  of  eveiy  such 
transfer,  if  executed  within  the  United  Kingdom,  or 
otherwise  within  thirty  days  after  the  arrival  thereof 
in  the  United  Kingdom,  it  ishall  be  produced  to  the 
oompany's  secretary,  and  thereupon  the  secretary  shall 
make  an  entiy  thereof  in  a  transfer  book;  and  after 
tli0  entry  the  transfer  shall  entitle  the  transferee  to 


the  full  benefit  of  the  original  mortgage  debenture,  so 
far  as  it  is  then  in  force;  and  no  person  having  made 
the  transfer  shall  have  power  to  make  void,  release 
or  discharge  the  mortgage  debenture  so  transferred, 
or  any  money  thereby  secured ;  and  for  the  entry  the 
company  may  demand  not  exceeding  two  shillings  and 
sixpence,  and,  until  the  entry,  the  company  shall  not 
be  in  any  manner  responsible  to,  or  bound  to  take 
notice  of,  the  transferee  in  respect  of  the  mortgage 
debentnre. 

39.  The  several  Acts  from  time  to  time  in  force 
relating  to  stamps  under  the  care  or  management  of 
the  commissioners  of  inland  revenue  shall  apply  to 
the  stamps  to  be  provided  in  pursuance  of  this  Act, 
and  to  documents  on  which  the*  stamps  are  im- 
pressed, and  to  collecting  and  securing  the  sums  of 
money  denoted  by  stamps,  and  to  preventing,  de- 
tecting, and  punishing  all  frauds,  forgeries,  and  other 
offences  relating  thereto,  as  fully  as  if  the  provisions 
were  in  this  Act  repeated  and  specially  enacted  with 
reference  to  those  stamps  and  sums  of  money  respec- 
tively. 

40.  In  all  cases  in  which,  by  the  instrument  creating 
the  trust,  trustees  have  a  general  power  to  invest 
trust  monies  in  or  npon  the  security  of  shares,  stock, 
mortgages,  bonds,  or  debentures  of  companies  incor- 
porated by  or  acting  under  the  authority  of  an  Act  of 
Pariiament,  they  may  invest  such  trust  monies  on  the  ^ 
security  of  mortgage  debentures  duly  issued  under 
and  in  accordance  with  the  provisions  of  this  Act. 

41.  Any  person  for  the  time  being  entitled  to  any 
mortgage  debenture  of  the  company  shall  be  em- 
powered from  time  to  time  to  enforce  the  payment  of 
any  arrears  of  interest  or  principal  (as  the  case  may 
be)  due  on  such  mortgage  debenture  by  procuring  the 
appointment  of  a  receiver  in  the  manner  and  subject 
to  the  conditions  herein-afier  mentioned. 

42.  If  within  seven-  days  after  the  interest  accruing 
upon  any  mortgage  debenture  has  become  payable, 
and  after  demand  thereof  in  writing  made  upon  the 
company  by  the  person  entitled  thereto,  such  interest 
be  not  paid,  or  if  within  three  weeks  after  the  principal 
money  secured  by  any  mortgage  debenture  has  become 
payable,  and  after  demand  thereof  in  writing  made  as 
aforesaid,  such  principal  money  be  not  paid,  the  per- 
son at  the  time  entitled  to  the  receipt  of  such  interest 
or  principal  respectively  may  apply  for  the  appoint- 
ment of  a  receiver,  as  herein-after  provided. 

43.  No  such  application  shall  in  any  w«gEj)rejndice 
or  affect  the  right  of  any  person  entitled  to  any  such 
mortgage  debenture  to  sue  for  any  such  interest  or 
principal  money,  as  the  case  may  be,  in  any  court  of 
law  or  equity. 

44.  Every  application  for  a  receiver  in  the  cases 
aforesud  may  be  made  to  the  High  Court  of  Chancery 
by  petition  or  by  summons  at  chambers,  and  on  any 
such  application  the  Conrt  of  Chancery  may  appoint  a 
receiver  to  act  on  behalf  ofthe  applicant  and  the  other 
persons  entitled  to  the  company's  mortgage  debentures. 

45.  The  Court  may  also  remove  the  receiver,  and 
appoint  another  in  his  stead  and  so  from  time  to  time, 
and  may  make  such  orders  and  give  such  directions 
as  to  the  powers  and  duties  ofthe  receiver,  and  other- 
wise as  to  the  disposal  ofthe  monies  received  by  him, 
as  may  be  thought  fit. 

46.  Subject  to  any  suoh  orders  and  dlrectionsi  the 
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receiver  shall  be  entitled  to  receive  or  recover  the 
whole  or  a  competeDt  part  of  the  principal  monies, 
instalments,  annoities,  interest,  and  other  monies  from 
time  to  time  payable  to  the  company  npon  or  in  rea- 
ped of  their  roistered  secnrities,  and  also  anj  monies 
f  tandmg  to  the  aooonnt  of  the  companj^s  mortgage 
debentnres  under  the  provision  of  section  17,  until  the 
principal  and  interest  dae  on  all  the  debentnres  Lisned 
hj  the  company,  together  with  all  costs,  including  the 
reasonable  and  proper  charges  of  such  receiver,  shall 
have  been  fully  paid;  and  npon  such  appointment 
being  made,  and  notice  thereof  to  the  several  persons 
liable  npon  such  registered  securities,  all  such  monies 
from  time  to  time  payable  npon  or  in  respect  of 
■nch  registered  securities  shall  be  paid  to  and  re- 
ceived or  recovered  by  such  receiver;  and  the  re 
cdver  shall  apply  the  same,  as  from  time  to  time 
received  or  recovered  by  him,  firat  to  the  payment  of 
all  such  costs,  and  afterwards  to  the  discharge  and 
payment  of  all  interest,  or  prmcipal  and  interest,  as 
hee  case  may  be,  due  npon  such  mortgage  debentures; 
and  after  such  costs,  and  snch  interest,  or  principal 
and  interest,  shall  have  been  fhlly  paid,  the  power  of 
snch  receiver  shall  cease. 

47*  The  court  may  oider,  as  to  any  of  the  above- 
mentioned  powers  and  duties,  that  the  receiver  shall 
not  exercise  the  same  ifitbout  the  sanction  or  further 
direction  of  the  court;  and  the  court  may,  at  any  time 
after  an  order  for  the  appointment  of  a  receiver  has 
been  made,  midLd  an  order  staying  the  same,  either 
altogether  or  for  a  limited  time,  on  snch  terms  and 
subject  to  snch  conditions  as  it  may  deem  fit. 

48.  In  case  any  company  shall  cease  to  be  entitled 
to  issue  mortgage  debentures  under  this  Act,  snch 
company  shall  nevertheless  have  the  powers  and  be 
subject  to  the  provisions  of  this  Act  with  respect  to 
all  mortgage  debentures  then  issued  and  outstanding; 
bnt  no  mortgage  debentures  shall  be  issued  or  renewed 
by  such  company  upon  any  ground  or  pretence  what- 
ever, after  it  shall  nave  ceased  to  be  so  entitled 

49.  In  case  any  company  which  shall  not  at  the 
time  being  be  entitled  to  avail  itself  of  the  provisions 
of  this  Act  shall  issue  mortgage  debentures  under,  or 
purporting  to  be  under,  the  provisions  of  this  Act,  or 
In  case  any  company  entitled  to  avail  itself  of  the  pro- 
visions of  this  Act  shall  at  any  time  issue  mortgage 
debentures  for  an  aggregate  prindpal  sum  exceeding 
the  limit  to  which  at  the  time  being  they  are  entitled 
to  Issue,  any  person  who  shall  knowingly  or  wilfully 
be  concerned  in  such  issue  shall  in  every  snch  case 
forfeit  the  eam  of  five  hundred  pounds. 

60.  Every  penalty  herein-before  provided  may  be 
sued  for  and  recovered  by  any  person  whosoever  who 
will  sue  for  the  same  by  action  in  any  of  the  superior 
courts  of  law  In  EngUxnd  or  Irdand  or  Sootlandj 
according  as  the  offence  has  been  committed  in  either 
of  those  parte  of  the  United  Kingdom,  together  with 
full  costs  of  suit. 

5U  No  person,  being  the  registrar,  assistant  regis- 
irar,  or  other  officer  or  servant  of  the  office  of  fand 
re^try,  shall  be  liable  to  any  action,  suit,  or  other 
proceeding,  or  any  daim  or  demand,  by  reason  of 
anything  done  bondJid$  by  him  In  the  execution  of 
this  Act 

52.  This  Act  shall  not  exempt  the  company  from 


the  provisions  of  any  Act  relating  to  jomt  stock  oom- 
panies,  and  applicable  to  the  company. 

63.  In  the  construction  of  this  Act  all  words 
meaning  or  applying  to  individnals  only  shall  apply, 
tmOaHs  nuOcmdii.  to  corporatiooa  also. 
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FORM  (R) 
Form  of  Subvxtor's  or  VALUxa's  DicLABAifini 

[iTsrs  maert  a  copy  of  the  return  to  he  made  hy^ 
company  on  cqtpiiocUion  to  register  adeurHin,  <Kifw- 
guUhing  each  security  hy  aseparate  Utter  or  number,] 

I  of  do  solemnly 

and  sincerely  declare,  that  the  information  above  con- 
tained with  respect  to  the  security  numbered  or  letter^ 
Is,  to  the  best  of  my  information  and  belief 
correct,  and  that  the  value  of  the  property  above 
described,  (and.  if  the  borrower's  interest  it  of  a  h- 
mited  nature,  the  value  of  the  borrower's  estt^  and 
interest  or  the  property  above  described,)  exceeds  the 
amount  of  £  ,  the  advance  made  by  the 

company  in  respect  thereof  {if  there  are  prior  chargts, 
and  of  the  prior  chaiges  thereon),  to  the  extent  of 
one  third  at  least  of  sa<£  value.  . 

J  A  separaU  declaration  may  he  made  in  re^  ? 
i  security,  and  where  the  mortgage  or  /f»^^ 
secured  exclusively  upon  any  of  the  ^^c^'^Jt' 
prisedinSec.6(bandc),omajromthew(»^  ?«• 
Clare''  to  the  end,  and  insert  «to  the  best  ofmy  ">- 
formation  and  belief  the  security  above  dewnbed,  ana 
numbered  ,  Is  now  of  the  value  of  £  J 
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FORM  (C.) 

FOBM  OF  QaJLBTKBLT  ReTUBN. 

Mortgage  Dtimture  AOf  1865. 
Tbo  fint  qnarterlj  return  of  the  company, 

with  reference  to  the  30th  daj  of  December, 
1865. 
The  registered  secoritiee  of  the  compan  j. 

1.  Aggregate  secnrities  under  claa8e5— a  ^6150,000 

2.  Aggregate  •eeorities  nnder  danae  5 — b      20,000 

3.  Aggregate  secorities  nnder  danae  6—0      10,000 


£180,000 

1  Other  inyestmenta  Cto  he    specifically 

ennmerated)      •  -  -    £16,500 

5.  40.000  shares  of  £50  each  held  bj  re- 
gistered holders  -  £2,000,000 
Paid  np  thereon    -  200,000 

Remaming  unpaid  thereon  £1,800,000 

LiABaniES. 
Mortgage  Debenture  issued  and  m  force. 


Teariy  Bate  par     Tlma  for  Rapay- 
aaat  oi  intaraaL  Jaant  of  PzloelpaL 


I     1865 
,Aag.l,65Fonr 


1,65  Four 
,,  10,65  Three 

quarters 


Aug.  1  1869 

Ang.  1   1869 

<&threeAug.l01871 


and  so  on 


Total       £ 


PriiMipal 
aomaaaarad. 


£ 

10,000 

5,000 

20,000 


We  hereby  certify  that  the  above  return  is  correct. 

A.B. 
CD. 
FORM  (D.) 
Form  op  MoBxaAOX  Dkbenturs. 
The  Company. 

Mortgage  Debenture,  No 
By  virtae  of  the  Mortgage  Debenture  Act,  1865, 
w%  the  company.  In  consideration  of 

£  paid  to  us  by  A.B.  of  ,  do  hereby 

diatge  an  the  registered  securities  of  the  company  with 
the  peyment  to  the  said  A.B.  his  executors,  ad- 
Bumstrators,  and  asngns,  of  the  sum  of  £  , 

sad  interest  thereon  at  the  rate  of  ,  which 

mm  of  £  is  to  be  pud  and  payable  to 

the  said  A^.^  his  executors,  administrators,  and 
SflBigns,  at  the  Cl''^]*  <>»  ^^^ 

day  of  with  interest  on  the  same 

It  the  rate  of  per  cent,  per  annum,  payable  half- 
j«ariy,  al  said  plaoe,  on  eyeiKj  day  of 

and  day  of  and 

we  hereby  undertake  to  pay  said  sum  of  iS 
wad  interest  at  the  rate  aforesaid,  aa  aboye-men- 


CKyeo  under  our  common  seal,  this  day 

sC  A.B.^  Director. 

0J>^  Director. 
Countecsigtted  (?.^.,  Secxeteiy. 
Registered 


FORM  (E.) 
FoBX  OF  Tbansfsb  of  MoRieAOK  Debkmturb. 
I  A.B.  of  in  consideration  of  £ 

[state  trfie  eansideraOon]  hereby  transfer  to  CD, 
of  his  executors,  administrators,  and 

assigns,  the  within  mortgage  debenture. 

(Signed)         A.B. 


CAP.LXXDL 

An  Act  to  provide  for  the  better  Distribution  of  the 
Charge  for  the  Rdief  of  the  Poor  in  Unions. 

[29th  Jtfne,  1865.] 


CAP.  LXXX. 

An  Act  to  explain  and  amend  **  The  Lunatic  Asy- 
lum Act,  1853,'\and  **The  Lunacy  Act  Amend- 
ment Act,  1862,*'  with  reference  to  Counties  of 
Towns  which  have  Courts  of  Quarter  Sessions,  but 
no  Recorder.  [29th  June,  1865.] 


CAP.  LXXXI. 
An  Act  to  render  valid  Marriages  heretofore  solem- 
nized in  the  Chapel  of  Ease  called  Saint  James- 
the-Oreater  Chapel,  Eastburg  in  the  Parish  of 
Lambame  in  the  County  of  Berks, 

[5th«/ii(y,  1865.] 

.      CAP  LXXXIL 
An  Act  to  amend  *'  The  Endowment  and  Augmenta- 
tion of  Small  Benefices  (Ireland)  Act,  I860.'' 

[5th  July,  I860.] 

23  j-  24  VicL  e.  72. 

Sec  1.  ShoH  title. 

2.  **  Church  offices.^ 

3.  Patronage,  ^c.  of  newly  formed  benefice^  <m 

aidowment  of  £700,  may  be  assigned  to 
contr^utor. 

4.  Certain  pravisiona  of  original  Act  extended 

to  contracts. 

5.  Begistration  and  effect  of  contracts. 

6.  Incumbent  to  have  exclusive  jure  of  souls, 

7.  As  to  money  given  in  the  offertory. 

8.  Fees  for  church  offices. 

9.  Application  of  fees. 

10.  Bishop  of  diocese  to  determine  proportion  of 
fees,  4rG.  in  certain  eases. 

*  Whbrxas  by  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  twenty-thud  and  twenty-fourth 
yeafB  of  the  reign  of  her  present  Majesty,  Uitituled 
**  Endowment  and  Aogmentatioa  of  Small  Benefices 
Act  (Ireland),  1860,*'  provision  was  made  for  the 
augmentation  of  small  benefices,  and  the  acquisition 
of  patronage  thereby;  and  it  is  expedient  that  further 
fodHties  should  be  given  for  the  same  purposes,  and 
that  providon  should  also  be  made  authorising  the 
payment  of  fees  for  church  offices  performed  in  certain 
benefices:'  be  it  enacted  by  the  Queen's  most 
excellent   Majesty,   by  and  with  the  adviee   and 
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consent  of  the  lords  spiritual  and  temporal  and  com- 
mons in  this  present  Parliament  assembled,  and  bj 
the  authority  of  the  same,  as  follows: 

1.  This  Act  may  be  cited  as  **  Endowment  and 
Augmentation  of  Small  Benefices  Act  {Ireland) 
Amendment  Act,  1865,''  and  shall  with  the  said 
recited  Act,  herein-after  called  the  original  Act,  con- 
etitnte  one  Act 

2.  fn  the  construction  of  this  Act  the  words 
^  church  offices  "  shall  mean  marriages,  burials,  and 
churchings. 

^  8.  The  bishop  of  the  diocese  may,  at  his  absolute 
discretion,  by  an  instrument  under  his  hand  and  seal, 
which  shall  be  filed  in  the  registry,  assign  the  right 
of  patronage  of  any  benefices  formed  out  of  one  or 
more  parishes  or  places,  and  the  nomination  of  the 
incumbent  thereof,  either  in  perpetuity  or  for  one  or 
more  nominations,  to  any  body  or  person,  or  their 
or  his  nominee  or  nominees,  in  consideration  of  such 
body  or  person  ccntributing  money  or  other  property 
not  less  in  amount  or  value  than  seven  hundred 
pounds,  to  be  invested  or  secured,  according  to  the 
directions  of  the  ecclesiastical  commissioners  for  Ire- 
landf  towards' the  permanent  endowment  of  such 
benefice,  or  towards  providing  a  church  or  chapel  for 
the  use  of  the  inhabitants  of  the  district;  and  until 
any  such  assignment  shall  be  made,  and  subject  to  it 
when  made,  the  said  right  of  patronage  and  nomina- 
tion shall  be  dealt  with  according  to  the  provisions  of 
the  Acts  of  the  Fourteenth  and  fifteenth  years  of  the 
Queen,  chapter  seventy-two,  and  the  twenty-third  and 
twenty-fourth  years  of  the  Queen,  chapter  seventy- 
two. 

i  4.  The  provisions  contained  in  the  briginal  Act  or 
this  Act  for  the  endowment  and  assignment  of  the 
advowson,  right  of  patronage  of  or  nomination  or 
presentation  to  any  benefice,  by  the  ecclesiastical  per- 
son seised  thereof,  shall  extend  to  a  contract  for  the 
like  purposes,  whether  entered  into  before  or  after 
fluch  benefice  shall  be  fully  constituted,  or  before  or 
during  the  building  of  a  church  for  any  such  benefice, 
or  previoas  to  or  after  the  consecration  thereof,  or 
prerions  to  or  after  the  appointment  of  an  incumbent 
thereto. 

6,  The  contract  shall  be  by  deed,  and  be  entered 
in  the  registry  of  the  diocese,  and  enrolled  in  the  rolls 
office  of  the  liigh  Court  of  Chancery  in  Ireland,  and 
thereupon  such  contract,  so  far  as  it  is  in  accordance 
with  the  provisions  of  the  original  Act  and  not  repug- 
nant thereto,  shall  bo  binding  upon  the  parties  to  it, 
their  heirs,  executors,  administrators,  and  successors 
in  office^  and  shall  without  any  further  assignment, 
upon  the  fulfilment  of  ihe  terms  of  the  contract  and 
upon  the  provisions  of  the  original  Act  being  complied 
with,  absolutely  vest  the  patronage  of  the  benefice 
contracted  for  in  the  nomiiieeB  of  the  person  or  per<> 
sons  or  body  endowing  the  same,  in  such  mode  as 
may  be  provided  by  such  contract  and  be  in  accord- 
ance with  the  original  Act:  provided  always,  that 
every  such  contract  shall,  at  the  expiration  of  six 
years  from  its  date,  be  null  and  void,  vnless  in  the 
meantime  the  provisions  thereof  for  the  endowment 
of  the  benefice  shall  have  been  iblly  performed* 

6w  When  a  benefice  has  been  endowed  and  the 
patronage  thereof  rested  or  assigned  under  this  or  the 


original  Act,  the  iscnmbent  of  soch  benefice  shall 
have  exclusive  cure  of  souls  within  the  same,  and 
where  formed  out  of  any  other  parish  or  place  shall 
not  be  in  anywise  subject  to  the  control  or  kterfe- 
rence  of  the  incumbent  of  the  mother  church  of  the 
parish  or  place  out  of  which  snch  benefice  shall  be 
taken. 

7.  The  money  given  in  the  offertory  of  the  church 
of  any  benefice  of  which  the  patronage  has  been  vested 
or  assigned  under  this  or  the  original  Act,  shall  be 
disposed  of  by  the  incumbent  and  churchwardens  of 
such  church  in  the  same  manner  as  the  money  given 
at  the  offertory  in  any  andent  parish  church  may  be 
disposed  of,  any  law  or  usage  for  the  payment  of  the 
same  to  a  mother  church  notwithstanding. 

8.  The  accustomed  fees  for  the  performance  of 
church  offices  in  any  benefice  formed  out  of  another 
parish  or  place  the  patronage  of  which  has  been 
acquired  under  this  or  the  original  Act,  which  would 
be  payable  for  the  like  offices  bad  they  been  performed 
in  the  mother  church  of  the  parish  or  place  oat  of 
which  such  benefice  shall  have  been  taken,  shall  be 
payable  and  be  paid  to  the  incumbent  of  the  benefice, 
and  the  several  kws,  statutes,  and  customs  in  force 
relating  to  the  publications  of  banns  of  matrimooj 
and  to  the  performance  of  charch  offices,  and  the 
registering  thereof,  and  to  the  aning  for  and  recover- 
ing of  fees,  oblations,  or  offerings  in  respect  thereof, 
shall  apply  to  the  ohurch  of  snch  benefice  and  the 
incumbent  thereof 

9.  Snch  fees  shall,  where  the  benefice  has  been 
formed  out  of  another  parish  or  place,  belong  to  the 
incumbent  of  the  mother  charch  during  his  incam- 
bency ;  and  an  account  of  snch  fees  shall  be  kept  by 
the  incnmbent  of  the  benefice,  who  is  hereby  reqatred 
to  receive  and  every  ux  months  pay  over  the  same 
(or  such  proportion  thereof  as  shall  be  payaWe)  to  tba 
incumbent  of  the  mother  church.  And  from  tnd  after 
the  avoidance  of  the  original  mother  church  next  after 
the  formation  of  the  benefice  snch  fees  shall  belong 
and  be  paid  to  the  incumbent  of  the  benefice. 

1 0.  Whereany  such  benefice,  the  patronage  of  which 
is  acquired  under  this  or  the  original  Act,  shall  be 
formed  out  of  more  parishes  than  one,  the  bishop  or 
the  diocese  shall,  by  writing  under  his  hand,  dcter^ 
mine  in  what  proportion  the  fees  for  church  offlo« 
performed  in  the  benefice,  and  directed  by  this  Act  m 
be  paid  over  to  the  incumbent  of  the  mother  <*orcD, 
shall  be  divided  between  the  incumbents  of  wgd 
parishes. 

CAP.  Lxxxm. 

An  Act  for  further  reguUtiug  the  Use  of , Locomotives 
on  Turnpike  and  other  fioads  fbr  agncidtttrti  wo 
other  Purposes.  [6th /u/yJ^^l 

24  4r  25  Ffct  c  70. 

Sec  1.  Commencement  of  Act  -  i;a 

2.  Oertam  eectuma  o/  24  *  25  Fic<.  ft^^' 

3.  iLuiM  the  manner  oj  working  ^^ 

on.  iimpike  roads  and  highuHiys^^ 
alqUd.     PenaUif  on  non-eompMno^ 
rules. 
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4.  JUmIr  or  speed  of  loamoHvea  an  turnpike 

roade  and  highways. 
ff.  Siu  and  weight  of  locanwtivee  which  may  be 

ueedm 

6.  Restrictiana  as  to  the  use  of  steam  engines 

within  25  yards  of  roads  not  to  apply  to 
locomUives  used  for  ploughing  purposes. 

7.  Name,  4rc.  of  owner  to  be  on  locomotives. 

8.  Power  to  local  authorities  to  make  orders  as 

to  hours^  ic.  Locomotives  may  pass  through 
diies,  ire  Penalty  on  acting  contrary  to 
such  orders. 
9-  In  Ireland  the  county  surveyor  to  be-deemed 
the  conservator  of  the  roads  in  his  county^ 
and  proceedings  Jor  damage  to  be  taken  in 
hisname. 

10.  How  penalties  to  be  recovered  and  applied  m 

IrelaruL 

11.  See.  41  of  25  4r  26  Ftct,  c  93,  not  to  be 

affected. 

12.  Saving  as  to  actions  at  law. 

13.  Short  title. 

WmaEAS  hy  the  "  Locomotives  Act,  1861,''  certain 
pfOTiaon  wu  made  for  regalatiog  the  use  of  locomo- 
tires  on  tampike  and  other  roads,  and  it  is  expedient 
that  fiuther  and  IhUar  provision  should  be  made  for 
tfajtf  object:'  be  it  therefore  enacted  bj  the  Qoeen's 
most  exceUent  Majesty,  by  and  with  the  advice  and 
eoaaeat  of  the  lords  i^iritnal  and  temporal,  and  com- 
mons, in  this  present  Parliament  assembled,  and  by 
the  anthori^  of  the  same,  as  follows: 

1.  This  Act  shall  not  come  into  operation  till  the 
first  daj  of  Sq^tember  one  thonsand  eight  handred  and 
sixtj-fiTe,  which  day  is  herein-after  referred  to  as  the 
commeiicement  of  the  Act,  and  shall  cease  and  deter- 
mine on  the  first  of  Septemher  one  thonsand  dght 
handred  and  sixty-seven. 

2.  After  the  commencement  of  this  Act,  and  so 
long  ee  the  same  shall  continue  in  force,  the  fifth, 
unth,  eleventh,  and  fifteenth  sections  of  the  said 
recited  Act,  and  all  orders  made  in  pursuance  of  the 
said  fifth  section,  are  hereby  repealed. 

8.  Eveiy  locomotive  propelled  by  steam  or  any 
other  than  animal  power  on  any  turnpike  road  or 
pablic  highway  shall  be  worked  according  to  the  fol- 
lowing rules  and  regulations,  vit 

Firstly,  at  least  three  persons  shall  be  employed  to 
drive  or  conduct  such  locomotive,  and  if  more 
than  two  waggons  or  carriages  be  attached 
thereto,  an  additional  person  shall  be  employed, 
who  shall  take  charge  of  such  waggon  or  car- 
nages: 

SecDndly,  one  of  such  persons,  while  any  locomotive 
is  in  motion,  shall  precede  such  locomotive  on 
foot  by  not  less  than  sixty  yards,  and  shall  carry 
a  red  flag  constantly  displayed,  and  shall  warn 
the  riders  and  drivers  of  horses  of  the  approach 
of  such  locomotives,  and  shall  signal  the  driver 
thereof  when*  it  shall  be  necessary  to  stop,  and 
shall  assist  horses,  and  .carriages  drawn  by 
bones,  passing  the  same: 

Thirdly,  the  drivers  of  such  locomotives  shall  give 
as  much  space  as  possible  for  the  passing  of 
other  traffic: 


Fourthly,  the  whisUe  of  such  locomotive  shall  not 
be  sounded  for  any  purpose  whatever;  nor  shall 
the  cylinder  taps  be  opened  within  sight  of  any 
person  riding,  driving,  leading,  or  in  charge  of  a 
horse  upon  the  road;  nor  shall  the  steam  be 
allowed  to  attain  a  pressure  such  as  to  exceed 
the  limit  fixed  by  the  safety  valve,  so  that  no 
steam  shall  blow  off  when  the  locomoUve  is  upon 
the  road: 
Fifthly,  every  such  locomotive  shall  be  instantly 
stopped,  on  the  person  preceding  the  same,  or 
any  other  person  with  a  horse,  or  carriage  draiHi 
by  a  horse,  putting  up  his  hand  as  a  signal  to 
require  such  locomotive  to  be  stopped: 
Sixthly,  any  person  hi  charge  of  any  such  locomo- 
tive shall  provide  two  efficient  lights  to  be  affixed 
conspicuously,  one  at  each  side  on  the  firont  of 
the  same,  between  the  hours  of  one  hour  after 
sunset  and  one  hour  before  sunrise: 
In  the  event  of  a  non-compliance  with  any  of  the 
provisions  of  this  section,  the  ^owner  of  the  locomo- 
tive shall,  on  summary  conviction  thereof  before  two 
justices,  be  liable  to  a  penalty  not  exceeding  ten 
pounds;  but  it  shall  be  lawful  for  such  owner,  on 
proving  that  he  has  incurred  such  penalty  by  reason 
of  the  negligence  or  wilful  defiiult  of  any  person  in 
charge  of  or  in  attendance  on  such  locomotive,  to 
recover  summarily  from  such  person  the  whole  or  any 
part  of  the  penalty  he  may  have  incurred  as  owner. 

4.  Subject  and  without  prejudice  to  the  regulations 
horein-afler  authorized  to  be  made  by  local  authori- 
ties. It  shall  not  be  lawful  to  drive  any  such  locomo- 
tive along  any  turnpike  road  or  public  highway  at  a 
greater  speed  than  four  miles  an  hour,  or  through  any 
city,  town,  or  village  at  a  greater  speed  than  two 
miles  an  hour;  and  any  person  acting  contrary  thereto 
shall  for  every  such  offianoe,  on  summary  conviction 
thereof,  forfeit  any  sum  not  exceeding  ten  pounds. 

6.  Subject  to  the  provisions  of  this  Act,  any 
locomotive  which  shall  not  exceed  nine  feet  in  width 
or  fourteen  tons  in  weight  may  be  used  on  any  turn- 
pike road  or  public  highway,  provided  that  the  wheels 
of  such  locomotive  be  constructed  according  to  the 
requirements  of  the  said  recited  Act;  and  no  locomo- 
tive exceeding  nine  feet  in  width  or  fourteen  tons  in 
weight  shall  be  used  on  any  such  road,  except,  subject 
to  the  provisions  contained  in  the  third  section  of  the 
said  Act  as  to  the  use  of  locomotives  exceeding  seven 
feet  in  width  and  twelve  tons  in  weight. 

6.  Any  provision  in  any  Act  contained  prohibiting, 
under  penalty,  the  erection  and  use  of  any  steam  en- 
gine, gin,  or  other  like  machine,  or  any  machinery 
attached  thereto,  within  the  distance  of  twenty-five 
yards  from  any  part  of  any  turnpike  road,  highway, 
carriageway,  or  cartway,  unless  such  steam  engine, 
gin,  or  other  like  engine  or  machinery  be  within  some 
house  or  other  building,  or  behind  some  wall,  fence,  or 
screen  sufficient  to  conceal  or  screen  the  same  from 
such  turnpike  road,  highway,  carriageway,  or  cartway, 
shall  not  extend  to  prohibit  the  use  of  any  locomotive 
steam  engine  fof  the  purpose  of  ploughing  within 
such  disunce  of  any  such  turnpike  roiul,  highway, 
carriageway,  or  cartway,  provided  a  peraon  shall  be 
stationed  in  the  road,  and  employed  to  signal  the 
driver  when  it  shall  be  neoessaiy  to  stop,  and  to  assbt 
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honas»  ud  cvriagM  drawn  by  horses,  pairiog  the 
same,  and  proTid^  the  driver  of  the  engine  do  stop 
in  proper  time. 

7.  The  name  and  residence  of  the  ovner  of  eveiy 
loeomotive  shall  be  affixed  thereto  in  a  ooneplcoona 
manner.  If  it  is  not  so  affixed,  the  owner  shall  on 
summary  conTiction,  be  liable  to  a  penalty  not  exceed- 
ing two  ponnds. 

8.  The  following  local  anthoritiea,  (that  is  to  say,) 
1.  In  the  city  of  London  and  liberties  thereof 

the  court  of  the  lord  mayor  and  aldermen; 
^  2.  In  the  metropolis,  as  defined  by  the  Act  of 
the  session  of  the  eighteenth  and  nineteenth 
years  of  her  present  Majesty,  chapter  one 
hundred  and  twenty  (exce[^  the  city  of 
London)^  the  metropolitan  board  of  works; 

3.  In  any  borough  in  England  the  population  of 
which  shall  have  exceeded  five  thousand  at 
the  last  census,  the  council  of  the  borough; 

4.  In  any  borough  or  town  in  England  the  po- 

pulation of  which  shall  have  exceeded  five 
thousand  at  the  last  census,  not  within  the 
jurisdiction  of  a  council,  but  within  the 
jurisdiction  of  any  trustees  or  improvement 
commissioners  appointed  under  any  public 
or  private  Act  of  Parliament,  the  trustees  or 
commissioners; 

5.  In  any  borough  or  town  in  Scotland  the 
population  of  which  shall  have  exceeded 
ten  thousand  at  the  last  census,  within  the 
jurisdiction  of  a  town  council,  the  town  conn* 
cil,  and  in  any  such  town  iu  Scotland  not 
within  the  jurisdiction  of  a  town  councO,  but 
subject  to  the  jurisdiction  of  police  commis- 
ttoners,  or  of  trustees  exercising  under  any 
public  or  private  Act  of  Parliament  the 
fbnctions  of  police  commissioners,  the  police 
commissioners,  or  where  there  are  no  police 
commissioners,  then  the  trustees, — 

may  make  orders  as  to  the  hours  during  which  (and 
as  to  the  speed,  not  in  any  case  to  exceed  two  miles 
an  hour,  at  which,)  locomotives  are  to  pass  through 
the  city  or  place  subject  to  their  respective  jurisdic- 
tions; and  any  person  in  charge  of  a  locomotive  act- 
ing contrary  to  such  relations  sliall,  on  summary 
eonvlctiott,  be  liable  to  a  penalty  not  exceeding  ten 
pounds: 

Every  order  made  in  pursuance  of  this  secdon  shall 
be  reduced  into  writing,  and  shall  have  affixed  thereto 
the  common  seal  of  the  local  authority,  where  they 
have  a  common  seal,  and  shall  be  signed  by  the  mem- 
bers of  the  local  authority,  or  any  two  of  them,  where 
they  have  not  a  common  seal: 

A  copy  of  such  order  shall  be  affixed  to  some  pub- 
lic place  within  the  jurisdiction  of  the  local  authority, 
and  advertised  in  some  newspaper  circulating  within 
the  jurisdiction  of  the  local  authority,  and  the  produc- 
tion of  a  newspaper  containing  such  advertisement 
shall  be  evidence  of  the  copy  having  been  advertised 
in  pursuance  of  this  Act. 

9.  For  the  purposes  of  this  Act,  the  county  sur- 
veyor of  each  county  in  Irdand  shall  be  deemed  to 
be  the  conservator  of  all  the  roads  in  the  county  of 
which  he  is  surveyor,  made  or  repaired  by  grand  juiy 
presentment;  and  it  shall  not  be  lawful  to  we  any 


I  locomotive,  other  than  those  specially  authorised  bj 
this  Act,  on  any  such  road  in  any  countjr  in  Irdai^ 
without  the  consent  in  writing  of  the  county  sonreyor! 
thereof  approved  of  by  one  or  more  justices  sitting  at 
polity  sessions:  and  all  compensatiott  for  damage  done 
by  any  locomotive  to  any  bridge,  gullet,  or  trch,  or 
any  of  the  walls,  buttresses,  or  supports  tbereo(  on 
any  such  road  ia  any  county  in  Inland,  shall  be 
recoverable  in  the  name  of  the  county  burvejor  there- 
of, for  and  on  behalf  of  the  county,  from  the  party 
liable  to  pay  the  same,  such  compensation,  if  not 
exceeding  ten  pounds,  to  be  recovered  in  a  enrnmaiy 
way  by  summons  at  petty  sessions,  and  if  over  ten 
pounds  to  be  recovered  by  process  in  the  cirii  bill 
court. 

10.  Every  penalty  imposed  by  the  provinons  of 
this  Act  shsJl,  in  Ireland^  be  recoverable  before  a 
justice  or  justices  of  the  peace  in  petty  sessions,  nib- 
ject  and  aooordmg  to  the  proviaoos  of  «*  The  Petty 
Sessions  (Irdand)  Act,  1851,**  and  any  Act  amend- 
ing the  same,  and  shall  be  applied  according  to  the 
provisions  of  **  The  Fines  (Ireland)  Act,  1851,"  and 
any  Act  amending  the  sameb 

11.  Nothing  in  this  Act  contained  shall  repeal, 
alter,  or  in  any  way  afiect  the  provisions  of  the  forty- 
first  section  of  *«The  ThamsB  Embankment  Act, 
1862." 

12.  Nothing  in  this  Act  contained  shall  aathorixe 
any  person  to  use  a  locomotive  which  may  be  so  con- 
structed or  used  as  to  be  a  public  nuisance  at  common 
kw,  and  nothing  herem  contained  shall  afiect  the 
right  of  any  person  to  recover  damages  ui  respect  of 
any  injuiy  he  may  have  snatained  in  consequeooe  of 
the  use  of  a  locomotive. 

13.  Thia  Act  may  be  dted  as  ••  The  Locomolifes 
Act,  1865;**  and  «*The  Locomodves  Act,  1861," 
and  this  Act,  shaU  be  oonatmed  together  as  one  Act 


CAP.  LXXXIV. 
An  Act  to  amend  the  Prisons  (ScoUaii)  Admiaistra- 
tion  Act,  1860,  and  to  expLun  the  Fifty-flsoond 
and  Seventy-seventh  aeoUons  of  the  said  Act 

[5th/«^,18«.] 

CAP,  LXXXV. 
An  Act  to  amend  the  Laws  relating  to  Prmratori 
In  Scotland.  \5th  Jtdg.  \S65.] 


OAPLXXXVL 

An  Act  to  amend  the  Law  of  Partnership. 

[6th7ir/y,18WJ 

Sec  1.  Lender  not  a  paHnsr  hy  advandngmomi 
for  share  of  profits.    "  -     ^i* 

2.  Remuneration  of  agenU,  *c  hy  pntfitt  i^  99 

make  them  partners. 

3.  Certain  annuitants  not  to  be  deemed  par^ 

4.  Reoeiptojpro/its,tcnottomakeike9tll^^ 


5.  Incaseofkmin^^,ircltiidcrwttU>r0^ 

with  other  credUore. 

6.  Interpretation  of  *•  person/* 
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•  WiOBiu  it  Is  expedient  to  amend  the  law  relating  to 
ptrtnoBhip: '  be  H  therefore  enacted  by  the  Qaeen^s 
Doit  noeUent  Majesty,  by  and  with  the  advice  and 
coofleot  of  the  lords  spiritnal  and  temporal,  and  com- 
DON,  in  this  present  Parliament  assembled,  and  by 
theanthority  of  the  same,  as  follows: 

1,  The  adranoe  of  money  by  way  of  loan  to  a  p^ 
aon  eogiged  or  aboat  to  engage  in  any  trade  or 
gndertsking  npon  a  contract  in  writing  with  snch 
penoQ  that  the  lender  shall  receive  a  rate  of  interest 
Tuying  with  the  profits,  or  shall  receive  a  share  of 
tbe  profits  arising  from  carrying  on  snch  trade  or 
ndertakiog,  shall  not,  of  itself,  constitnte  the  lender 
I  pirtDsr  with  the  person  or  the  persons  carrying  on 
flieh  tcsde  or  andertaking,  or  render  him  responsiUe 
ttsaeb. 

2.  No  contract  for  the  remnneration  of  a  servant  or 
igBDt  of  any  person  engaged  in  any  trade  or  nnder- 
fidiag  by  a  share  of  tbe  profits  of  snch  trade  or 
Dndertaking  shall,  of  itself  render  snch  servant  or 
igeot  responsible  as  a  partner  therein,  nor  give  him 
Uie  rights  of  a  partner. 

1  No  perBOB  being  the  widow  or  child  of  the  de- 
CBued  partner  of  a  trader,  and  receiving  by  way  of 
mmtj  a  portion  of  the  profits  made  by  snch  trader 
b  his  business,  shall,  by  reason  only  of  such  receipt, 
be  deemed  to  be  a  partner  of  or  to  be  subject  to  any 
of  tbe  liabilities  incurred  by  such  trader, 

4.  No  person  receiving  by  way  of  annuity  or  other* 
m  t  portion  of  the  profits  of  any  bnsiness  in  consi- 
dentioii  of  the  sale  by  him  of  the  goodwill  of  snch 
bulnesa,  shall,  by  reason  only  of  snch  receipt  be 
deemed  to  be  a  putner  of  or  be  subject  to  the  liabili- 
ties of  the  person  carrying  on  such  business. 

5.  Id  the  event  of  any  such  trader  as  aforesaid 
bebg  adjudged  a  bankrupt,  or  taking  the  benefit  of 
ttj  Act  for  the  relief  of  insolvent  debtors,  or  entering 
into  ao  arrangement'  to  pay  his  creditors  less  than 
tveotj  shilUnga  in  the  pound,  or  dying  in  insolvent 
CDtDinstances,  the  lender  of  any  such  loan  as  afore- 
lud  shall  not  be  entitled  to  recover  any  portion  of 
bupriocipal,  or  of  the  profits  or  interest  payable  in  re- 
ipect  of  such  loan,  nor  shall  any  such  vendor  of  a  good- 
^  tt  aforesaid  be  entitled  to  recover  any  such  pro- 
^  tt  aforesud  until  the  claims  of  the  other  creditors 
of  the  said  trader  for  valuable  consideration  in  money 
or  money's  worth  have  been  satisfied. 

6.  In  the  construction  of  this  Act  the  word  **  per- 
^"ahaU  include  a  partnership  firm,  a  joint  stock 
Mpasy,  and  a  corporation. 

CAP.  LXXXVIL 

Ab  Aet  to  enable  Her  Majesty's  Postmaster  General 

to  acquire  a  Site  for  the  Extension  of  the  General 

Poet  Office  in  SL  Martin  s-U- Grand  in  the  city  of 

I^oiid(m.  [5th  Jti/y,  1865.] 

CAP.  LXXXVIII. 
Ab  Act  for  tbe  recording  of  Titles  to  Land  in  Ireland. 

[Sth  Jviy,  1885.] 
SoQk  1.  Short  titU  and  extent  o/Au. 

2.  Comtruetian  of  terms, 

3.  Sean^oJ  title  to  be  estabMed  under  Landed 

Edatei  Court. 


4  Any  conveyance  from  the  court  may  be  re- 
corded  under  Ode  Act. 

5.  Exiennon  oj  the  powere  of  the  court  ae  to 

granting  dedaratione  of  title.  21  j*  22 
Ftc<.  c  72. 

6.  Every  dedaration  of  title  may  be  recorded^ 

and  need  not  be  registered  in  the  deeds  rs- 
gistry. 

7.  Any  person  obtaining  a  conveyance  or  decla- 

ration may  decline  to  hope  his  title  recorded 
under  this  Act. 

8.  Conveyances  and  dedarations  when  recorded 

to  be  entered,  each  to  form^  with  subsegueni 
entries,  a  folio. 

9.  Duplicates  of  conveyances  or  dedarations 

maybe  issued. 

10.  Boohs  of  record  not  to  be  inspected  without 

leave.    Index  to  be  made. 

11.  Questions  arising  on  the  record  to  be  disposed 

ofbyajudge^  who  may  decide  or  deal  with 
the  eame  as  may  seem  right 

12.  Recorded  owners  to  be  entided  to  the  estates 

mentioned  on  the  record  free  from  aU  other 
claims. 

13.  Informality  wd  to  prejudice  entry  in  record 

oftdle. 

14.  Every  charge^  4rc  tobe  entered  in  record  of 

title. 

15.  Estates  of  proprietors  subject  to  existing  law. 

16.  Acts  relating  to  registry  of  deeds  not  to  ap^ 

ply  to  recorded  land. 

17.  Power  to  amend  the  record  on  JUa  of  a  judge^ 

and  the  like  amendment  to  be  made  in  Umd 
certificate.  Power  to  order  a  certificate  to 
be  brought  in  to  be  €anended  or  a  new  one 
substituted. 

18.  Officer  to  deliver  land  certificates.    Cert^fi- 

cotes  of  charge  to  be  also  issued. 
19*  Officer  to  compare  certificate  with  the  record. 

20.  Recorded  owner  desirous  of  selling,  4rc.  may 

obtain  special  land  certificate. 

21.  Certificate  to  be  evidence^  and  may  be  dipo* 

posited  ae  security. 

22.  Power  of  subdivicUng  land  or  charge^  andof 

obtaining  new  certificate. 

23.  Procedure  on  transfer  oJ  part  of  an  edoie. 

24.  Apportwfdnents  may  be  made  and  eurveye 

eUrectedfbr  the  purposes  of  subdivision. 

25.  On  proof  of  loss^  ire  oj  certijicate  a  new  one 

may  be  given. 

26.  Modes  by  which  recorded  estates  and  (bargee 

may  be  dealt  with. 
27*  Attendance  of  parties  at  the  office  to  transfsr 

ordeal  with  recorded  land^  4rc. 
28.  Tremsfer^  ^  me^  be  by  the  elatutory  forms^ 

whwh  shall  be  ^ectuoL 
29*  Other  deeds  may  be  recorded  on  evidence  of 

due  execution.     Originals  or  copies  to  be 

retained  in  court, 

30.  When  deed  dgnod^  ^  the  intered  (hereunder 

to  be  deemed  recorded^  and  an  official  note 
to  be  made. 

31.  Vesting  orders  mt^  be  made  at  under  the 

Trustees  Acts. 

32.  Power  to  recdrded  owner  of  dosing  ths  rt- ' 
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.  eordf  and  remitting  his  estate  to  the  opera- 
tiofi  of  the  old  law  relating  to  Vae  registry 
of  deeds,  ^c.  in  Ireland. 

33.  Jurisdiction  of  court  dedared  in  cases  ofac- 

tualfraud. 

34.  Devisee  of  deceased  recorded  owner  may  ap^ 

ply  to  be  recorded  as  owner,  Notice  to  be 
given  to  heir^  ^c 

35.  Heir-at-law  of  deceased  owner  may  apply  to 

be  recorded  Court  may  appoint  a  repre- 
sentative  oj  estaU  of  a  deceased  owner. 
Pouters  of  (he  representative. 

36.  Personal  representative  may  be  recorded. 
87.  Assignees  may  be  recorded  instead  of  owner. 

As  to  marriage  ofjemale  owner. 

38.  The  judge  may  direct  estates  and  interests 

under  settlemetUs  to  be  separately  recorded. 

39.  Interests,  ^c.  separately  recorded  to  be  re- 

corded estates  or  charges. 

40.  Interests,  ^c,  may  be  recorded  by  reference* 

No  appeal  to  lie  if  the  judge  decUnes  to  re- 
cord separatdy. 

41.  Trustees  with  power  of  sale  may'be  recorded 

as  ownerSf  and  a  person  may  [be  recorded 
as  ••  consenting  party^^  to  any  sale,  4rc. 

42.  No  judgments.  Crown  bonds^  Us  pendens^ 

^c  to  ajfed  recorded  land^  unless  duly  en- 
tered on  the  record.  Judgments  need  not  be 
registered  by  affidavit. 

43.  Judgment  recognizances^  ^c,  to  be  reentered 

bejore  five  years.  If  not  entered  they  ehaU 
not  affect  purchasers  for  valuable  conside- 
ration. 

44.  Part  payment  of  charge  to  be  noted.    Inte- 

rest from  the  last  gale  day  only  t^udl  be 
deemed  to  be  due  on  the  occasion  of  a  trans- 
fer. ^No  release  necessary  where  the  pay- 
ment  of  a  charge  is  noted. 

45.  Sale  by  sheriff  of  any  recorded  land  or  lease 

to  be  noted. 

46.  Power  to  any  person  interested  to  lodge  a 

caveat  prohibiting  dealing  with  kmd^  ^ 

47.  Caveat  to  ceaee  unless  extended.    Power  to  a 

judge  to  extend  the  operation  of  a  caveat. 

48.  In  certain  oases  a  note  to  be  made  on  oeriifir 

oate  as  to  disposition  of  land. 

49.  Mode  of  leasing  or  demising  recorded  land. 

Consent  of  any  persons  entitled  to  a  charge 
to  be  obtained,  otherwise  the  rights  of  such 
person  to  be  expressly  reserved.  Certain 
leases  to  be  excepted  Jrom^^operation  of  the 
Act. 

50.  Title  of  lessor  in  lease  not  to  be  indefeasible, 

unless  the  Court  shall  direct  a  note  to  be  en- 
tered to  that  ^ecL 

51.  Power  in  certain  cases  to  record  land  al" 

though  an  interval  has  elapsed  since  such 
land  was  the  subject  of  a  eonv^ance  or  de- 
claration by  the  court. 
62.  Officer  not  to  be  restrained  by  injunction^  irc» 

53.  Indemnity  for  acts  done  bona  ida. 

54.  Di^fs  and  hours  when  the  ofice  shall  be  open 

for  business. 

55.  General  rules  to  be  made  and  approved  of, 

and  submitted  to  ParUamenL 


66.  Seal  of  record  of  title  office, 

57.  Persons  making  false  elatement  guilty  of  mis- 

demeanour. 

58.  No  proceeding,  4rc  declared  a  misdemeanottr 

to  affect  remedies  of  persons  aggrieved. 
59*  Answers  to  questumst  ^c.  not  adtnissible  in 
evidence. 

60.  Provisions  as  to  applications  made  by  mar- 

ried women. 

61.  Provision  for  other  persons  under  disability. 

62.  Record  to  be  under  management  of  certain 

officers  of  the  court  Arrangements  to  be 
made  for  constant  attendance^  ^c.  Potco' 
to  appoint  additional  derke  to  assist  in  the 
office  if  necessary. 

63.  Practice  before  thejudge^  and  right  of  ap- 

peal 

64.  Address  of  recorded  owners^  SfCtobe  given 

for  the  purpose  of  serving  notices. 

65.  A  scale  of  costs  may  be  framed,  for  profes- 
sional services  in  regard  to  recorded  land. 

Forms  in  schedules  to  be  used^  but  nun/  be 

varied* 
Return  of  business  done  to  be  sent  in  annwdiy 

by  the  judges. 
Judges  to  frame  a  scheMe  of  fees. 
Rules  unih  regard  to  the  collection  of  fees. 
70.  Stamp  Acts  in  force  to  opply  to  stamps  pro- 

vided  under  &is  AcL 


66. 

67. 

68. 
69. 


*  Whersab  U  is  expedient  tbat  titles  conferred  bj  the 
Landed  Estates  Gonrt,  Ireland^  sboold  be  kept  free 
from  complication,  so  that  subsequent  dealings  with 
the  estates  held  nnder  snch  titles  may  be  more  simple 
and  economical:'  Be  it  enacted  by  the  Qaeen's  most 
excellent  Majesty,  bj  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  aod  com- 
mons in  thb  present  Parliament  assembled,  and  by 
the  authority  of  the  same  as  follows:— 

1.  This  Act  may  be  cited  for  all  purposes  as  "The 
Becoid  of  Title  Act  {Ireland),  1865 ;  **  it  shall  apply 
to  Ireland  only,  and  shall  come  into  operation  on  the 
second  day  of  November^  one  thousand  eight  hondred 
and  sixty-five. 

2.  In  the  construction  of  this  Act  (except  where 
the  context  or  other  provisions  of  this  Act  require  a 
different  eonstmction)— 

The  word  •' jndge  "  shall  mean  one  of  the  jodges 
of  the  Landed  Estates  Court,  Ireland: 

The  word  "  court  '*  shall  mean  the  Landed  EsUtes 
Court,  Ireland: 

The  word  "officer''  shall  mean  the  officer  for  the 
time  being  of  the  Landed  Estates  Court,  /rf - 
land,  whose  duty  it  shall  be  to  carry  out  this 
Act,  under  the  direction  of  the  said  Conrt: 

The  word  "  record »»  shall  mean  the  book  or  oooB 
to  be  provided  and  kept  for  the  recording  of 
titles,  pursuant  to  this  Act,  in  the  Unded  nu- 
tates Court: 

The  word  "land"  shall  extend  to  manors,  mes- 
suages, advowsons,  rectories,  tithes,  lands,  tene- 
ments, and  hereditaments,  and  to  rents  or  a^ 
nuiUes  diarged  upon  iierediuments,  vo^ 
subject  to  any  fbe-farm  or  other  m^^ 
with  or  without  condition  of  reentry  for  secanns 
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the  Bam»f  or  oftherwi8e»8Bdwbelbef  oorporeal  or 
inooipoieil,  and  to  toy  iiiidi?ided  ahavB  thereof: 

The  word  **  leeee  "  shell  indode  an  agreement  for 
a  lease,  and  the  estate  or  intereet  created  or 
agreed  to  be  created  by  a  leaee  or  agreement  In 
the  whole  or  any  part  of  the  land  therein  ooa- 
priaed,  and  shall  hclnde  any  term  of  years: 

The  word  **  owner."  as  applied  to  knd,  shaU  in- 
dode any  person  entitled  in  possession  in  fee- 
simi^  or  m  tail  or  qnad  in  tail,  and  any  person 
who  has  a  power  of  appointing  or  disposing  of 
the  fee»  or  appointing  or  granting  in  fte- 
fiwm,  and  whether  with  or  wikhoat  the  consent 
of  another  person,  and  any  person  entitled  u 
a  tnistee  for  sale  or  having  a  power  of  sde»  or 
of  granting  in  fee-ftrm,  and  whether  with  or 
without  consent  as  afimsaid.  and  as  applied 
to  a  lease  shall  indnde  any  person  entitled  in 
poesession  to  the  interest  therennder.  or  having 
power  to  appoint  or  dispose  thereof  and  to  any 
person  enUtled  thereto  as  a  trastee  for  sale  or 
baTing  a  power  of  sale: 

The  words  *< person"  or  ** owner"  shall  extend 
to  a  body  politic  or  corporate: 

The  word  «<  charge ''  or  «*  bcnmbraaoe  "  shell  in- 
dnde any  legacy,  portion,  lien,  or  other  charge 
whereby  a  sam  of  money  is  secured  to  be  paid, 
end  also  any  annual  or  periodical  charge,  and 
else  any  charge  hereaf^  to  be  imposed  on  knd 
under  any  public  Act  ibr  promoting  drainage  or 
lead  improyement,  and  also  eyery  other  charge 
upon  land  which  is  deemed  an  incumbrance  in  a 
court  of  equity. 

The  word  •'certificate "  or  " land  certificate"  shall 
Indnde  the  counterpart  of  a  conveyance,  or  the 
dapHcate  of  a  judicial  declaration  of  title  re- 
ooided  pursuant  to  this  Act: 

The  word  •«  settlement "  shall  mdude  any  Instru- 
ment under  which  any  land  or  lease  shall  be  at 
law  or  in  equity  so  limited  as  to  create  partial 
or  limited  estotes  or  interests: 

The  expression  "  recorded  estate  "  shall  mean  any 
land  or  lease  the  title  to  which  shall  be  recorded 
nnder  the  provisions  of  this  Act, 

Becord  of  title  to  he  established  of  land  which  hoe 
been  the  subject  of  cono^ance  or  declaration  hy  the 
Landed  Estates  Court. 

a.  There  shall  be  established  a  record  of  tiae,  to  be 
kept  under  tbe  control  and  direction  of  the  Tended 
Estates  Court;  and  the  ofiice  in  which  such  record  is 
kept  shall  be  caUed  **  the  record  of  title  ofike  "  of 
tbe  aaid  court. 

4.  Any  person  upon  obtaining  a  conveyance  from 
tiie  eonrt  of  any  land  or  lease,  or  of  any  interest 
therein,  shall  be  entitled  to  have  such  conveyance  en- 
tered in  the  record,  and  on  the  same  bdng  so  entered 
the  land  or  lease,  or  interest  therem,  cOmptised.  in 
Bttch  conveyance,  shall  be  and  be  deemed  to  he  for 
the  purposes  of  this  Act  a  *«  recorded  estate." 

6.  *  And  whereas  the  court  has  power  to  grant  a 
judidal  dedaration  of  title  to  a  ftchsimple  estate,  and 
it  is  desirable  to  extend  snch  power:'  Be  it  therefom 
enacted,  that  notwithstaadlBg .  anything  contained  in  f 
an  Act  of  the  twenty-first  and  twenty-second  years  I 


of  the  idgn  of  her  Mijesty,  intitoled  An  Acttofad- 
Utaie  the  JSkUe  and  Trantfer  of  Land  in  IreUmd,  the 
court  may,  on  the  application  of  the  owner  of  any 
land  or  lease  of  any  tenure  in  Irekmd^  proceed  to  in- 
vestigale  his  title  to  the  estate  or  interest  or  power  in 
respect  of  which  he  d«ims  to  be  such  owner,  and 
grant  such  dechuratien,  in  the  manner  directed  by  the 
said  Act. 

6.  Any  person,  upon  obtdning  a  dedaration  of 
title  from  the  court,  shall  be  entitled  to  have  such  de- 
daration entered  upon  the  record,  and  thereupon,  the 
land  or  lease  comfmsed  therdn  shall  be  and  be  deemed 
to  be  a  recorded  estate;  and  no  dedaration  of  title  so 
entered,  upon  the  record  shall  be  registered  in  the 
office  for  registering  deeds  in  Ireland;  and  it  shall 
not  be  necessary  to  keep  in  the  court  any  odier  record 
or  copy  of  any  sudi  dedaration  of  title  than  that 
hereinafter  mendoned,  anything  in  the  said  redted 
Act,  or  in  any  rule  or  order  niade  purraant  thereto^ 
notwithstanding. 

7*  Any  person  to  whom  any  conveyance  or  deda- 
ration of  title  shall  be  given  by  the  court  may,  hj  re- 
quidtton  under  his  handt  lodged  in  the  proper  office  of 
the  court  within  seven  days  after  the  exeeuUon  of 
such  conveyance  or  dedaration  by  a  judge,  requue 
that  the  title  so  conftrred  shall  not  be  recoided  under 
this  Act;  and  on  such  requidtion  the  court  shall  deli- 
ver out  such  conveyance  or  dedaration,  and  the  same 
shall  not  be  recorded:  The  providons  of  the  sdd  Act 
of  the  twenty-first  and  twenty-second  years  of  the 
rdgn  of  her  present  Migesty,  as  to  the  re^^tration  of 
dedarations  of  title  in  tiie  office  for  registering  dcMs, 
shall  in  that  case  take  efiect  as  though  this  Act  bad 
not  been  passed:  Provided  always,  that  any  dedara* 
tion  of  title  made  after  the  passing  of  this  Act,  and 
not  recorded  pursuant  to  this  Act,  may  be  registered 
in  the  sud  office  for  registering  deeds  at  any  time 
within  fourteen  days  after  the  execuUon  thereof  by 
thejndgei 

8.  All  convejrances  and  declarations  which  are  re- 
tained for  the  purpose  of  being  recorded  under  this 
Act  shall  be  entered  in  the  book  or  books  forming 
the  record,  and  bound  up  therdn,  leaving  space  for 
further  entries;  and  each  of  such  conveyances  and 
declarations,  together  with  the  further  entries  (if  any) 
thereunder,  shdl  form  a  division  (heremafter  called  a 
folio)  of  the  record,  distmgdshed  by  a  separate  num- 
ber, or  in  such  other  manner  as  the  officer  may  de* 
terroine. 

9.  A  counterpart  of  every  conveyance  and  a  dupli- 
cate of  every  dechuratien  of  title,  recorded  as  afore- 
said, dgned  by  a  judge,  and  under  the  sed  of  the 
court,  may  be  tesued  to  the  penon  entitled  tiiereto; 
and  every  such  counterpart  or  dupficate  so  issued 
shall  be  marked  by  the  officer  with  a  memorandum  of 
the  recording  as  aforesdd;  and  every  such  counter- 
pert  or  duplicate  so  marked  shall  u  of  the  date  thereof 
be  and  he  deemed  to  be  for  all  purposes  as  effectual 
as  a  **  hind  certificate  "  granted  as  hereinafter  men* 
tiooied,  and  shall  for  the  purposes  of  this  Act  be  re- 
garded as  a  land  certificate. 

10.  The  record  shall  be  kept  in  the  office,  and 
shdl  not  be  removed  therefrom  for  any  parpoee  un- 
less the  court  shdl  direct.  The  record  may  be  in- 
spected by  the  recorded  owners  of  the  estates  and 
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iDtemti,  or  of  the  mortgages  and  iocombrmncea  re- 
corded therein  respectively,  or  by  their  aolicitora  or 
agents.  No  other  person  shall  be  permitted  to  hi- 
spect  or  to  take  copies  of  or  extracts  from  the  record 
nniess  anthoriied  by  any  such  owner  or  by  fiat  of  a 
jndge*  An  Infiitx  to  recorded  estates  shall  be  made 
and  regularly  entered  np;  and  such  hidex  may  be  hi- 
spected  by  any  person  without  payment  of  any  fee. 

II.  If  in  making  np  or  continuing  such  record  of 
title  as  aforesaid  any  question  sh^l  arise  as  to  the 
true  construction  or  legal  validity  or  efilwt  of  any  deed, 
will*  or  instrument,  or  as  to  the  persona  entitled,  or 
the  extent  or  nature  of  the  estate,  right,  or  interest, 
power  or  authority,  of  any  penon  or  class  of  persona, 
or  the  priority  of  any  charge  or  incumbrance,  claim, 
or  interest,  or  u  to  the  mode  hi  which  any  entry 
ought  to  be  made  in  the  record  of  titles  such  questions 
shall  be  disposed  of  by  the  judge,  who  may  either  de- 
cide the  same,  or  direct  any  prooeedmg  at  hw  or  in 
equity  for  that  purpose,  or,  at  his  discretion,  and 
without  deciding  such  question,  may  direct  such 
entry  to  be  made  on  the  record  as  shall  appear  to  be 
right;  and  the  judge  may  direct  the  estate  or  interest 
of  any  person  to  be  reconded  by  reference  to  the  deed, 
will,  or  instrument  creating  the  same,  or  copy  thereof 
i^ade  and  retained  in  court,  as  hereinafter  directed. 

22.  Subject  to  any  qualification  mentioned  m  such 
record  of  title,  and  to  any  recorded  charges,  Incum- 
brances, tenancies,  or  leases,  and  to  any  tenancy  or 
lease  not  required  to  be  noted  on  the  record,  the  re- 
corded owner  for  the  time  being  shall  be  and  be 
deemed  to  be  absolately  and  indefeasibly  possessed 
of  and  entitled  to  such  recorded  estate,  against  all 
persons,  and  free  from  all  rights,  interests,  claims, 
and  demands  whatsoever,  including  any  estate,  cUim, 
or  mterest  of  her  Mijesty,  her  heirs  and  successors: 
Provided  always,  that  nothing  herein  contained  shall 
prejudice  or  affect  any  rentcharge  in  lien  of  tithe,  or 
any  crown  rent  or  quit  rent  to  the  Crown,  or  any 
charge  imposed  before  the  day  of  the  passing  of  this 
Act  under  any  public  Act  or  Acts  for  promoting 
drainage  or  land  improvement  in  IrdantL 

13.  No  entry  of  such  record  of  title  as  aforesaid 
shall  be  set  aside  or  called  in  question  as  against  any 
person  who  may  afterwards  become  interested  under 
any  sale,  mortgage,  or  contract  for  valuable  conside- 
ration, by  reason  of  any  irregularity  or  informality 
therem,  or  in  the  proceedings  previous  to  the  making 
thereof 

14b  From  and  after  the  recording  of  any  land  or 
lease,  every  settlement,  transfer,  mortgage,  charge, 
lease,  or  sub-lease  granted  or  in  any  manner  created 
in  or  affecting  such  land  or  lease  or  any  part  thereof 
(except  as  herein  excepted),  shall  be  entered  or  noted 
in  the  recoid  g^  title  to  be  kept  as  aforesaid.  Be- 
corded  charges  on  the  tame  hud  or  lease  shall,  as  be- 
tween themselves,  rank  according  to  the  date  of  their 
being  recoided,  and  not  according  to  the  date  of  their 
creation. 

16.  Subject  to  the  enactments  herein  contmned 
the  estates  and  interesU  of  all  recorded  owners  shall 
remain  subject  to  the  existing  hw,  and  may  be  dealt 
with,  assured,  devised,  and  transmitted  by  descent  or 
reprasentatiott  according  to  the  ordinary  rules  of  law 
and  equity. 


16.  The  provisions  of  the  several  Acts  of  Pariisi* 
ment  now  in  force  relating  to  the  registiy  of  deeds  in 
Irdand  shall  cease  to  be  applicable  to  any  hind  so 
soon  as  it  has  been  placed  on  the  record  under  tbe 
provisions  of  this  Act,  and  so  long  as  it  remaina 
thereon;  and  the  sidd  several  Acts  s£jl  not  be  appli- 
cable to  any  lease,  charge,  or  incumbrance  on  the  re- 
cord, so  for  as  the  same  aflbcts  any  recorded  estate  : 
Provided  always,  that  so  soon  as  any  conveyance  or 
declaration  of  titie  has  been  recorded  under  this  Act* 
a  memorial  of  the  placing  of  the  land  or  lease  on  the 
record  shall  be  prepared  spedQring  the  recorded  owner- 
ship and  full  deacription  of  the  lands^  which  memorial 
shall  be  certified  underthe  seal  of  the  court,  and  ahall 
be  forthwith  handed  to  the  registrar  of  the  registry  of 
deeds  In  Irdomi;  and  such  registrar  is  hereby  aotho- 
rised  and  directed  to  file  stt(^  memorial,  when  duly 
verified,  hi  the  same  way  as  memorials  of  deeds,  and 
shall  receive  such  fees  thereon  as  now  chargeable  for 
memorials  of  deeds,  and  the  said  registrar  shaQ  duljr 
enter  In  the  registry  the  name  of  the  said  owner  and 
the  description  of  the  lands,  and  shall  make  the  usnad 
return  on  any  requisition  as  with  regard  to  memorials 
of  deeds.     Such  memorial,  when  registered,  shall  be 
conclusive  evidence  of  the  several  matters  therdn 
contmned. 

17.  The  officer  shall,  when  directed  by  a  fiat  of  a 
judge,  but  not  farther  or  otherwise,  make,  any  amend- 
ment or  correct  any  error  in  the  record  or  u  any  map 
thereto  annexed,  as  the  judge  shall  consider  just; 
such  amendment  or  correction  shall  be  made  after 
soch  notices;  and  on  such  terms  as  to  costs  or  other- 
wise as  the  judge  may  think  ^U  Every  such  amend- 
ment or  correction  in  the  record  shall  be  marked  by 
the  officer  with  the  date  of  making  the  same,  and  with 
the  initials  of  bis  name;  and  any  certificate  which 
may  have  been  Uisued  as  hereinafter  mentiOQed,  or 
other  instrument  of  title,  shall  be  amended  in  like 
manner;  and  the  judge  may  direct  and  compel  any 
such  certificate  or  instrument  of  title  to  be  brought  to 
the  office  by  any  person  for  the  purpose  of  amendment  ^ 
or  for  the  purpose  of  having  a  new  certificate  granted 
in  lieu  thereof;  and  such  amendment  of  the  old  or 
substitntion  of  a  new  certificate  shall  be  without  pre- 
judice to  any  claim  of  lien  or  other  daim  thereon, 
and  shall  be  on  such  terms  as  to  costs  as  may  be  jost. 

Ai  to  land  certificaUa  and  eertifieaUi  ofeharffes. 

18.  The  officer  shall,  upon  request,  dcGver  to  every 
person  who  is  named  or  described  in  the  record  as  the 
owner  of  any  recorded  estate  a  certificate,  herein 
called  a  "  land  certificate,''  under  the  seal  of  the  office, 
which  certificate  shall  contain  a  copy  of  the  descrip- 
tion of  the  estate  add  particulars  of  the  incumbrances* 
leases,  and  other  matters  in  force  relating  thereto^ 
and  a  copy  of  the  map  (if  any);  the  officer  shall  also. 
upon  request,  deliver  to  every  person  who  is  named 
or  described  in  the  record  as  the  owner  of  any  charge 
or  incambraoee  a  certificate  of  charge:  Provided 
always,  that  no  certificate  shall  be  issued  until  any 
duplicate  conveyance  or  declaration  or  former  certifi- 
cate (as  the  case  maybe)  wluch  may  have  been  issued 
shaU  be  returned  to  the  officer  to  be  cancelled. 

19.  At  the  nquest  of  tii  Adder  tiie  officer  shaO  at 
any  time  compare  any  such  certificate  witii  tiie  record. 
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i4  if  then  bas  been  no  alteimtlon.  shall  certify  at 
tlK  foot  of  soch  certificate  that  it  containa  a  trae 
ttteneot  of  the  entries  in  the  record,  and  shall  sign 
tte  same  and  add  the  date  of  sneh  signature.  Aqj 
ihoatioD  or  omission  which  can  be  oonTenientlj  made 
at  certificate^  or  any  ad<Htion  thereto,  so  as  to  make 
tfae  BUM  correspond  with  any  alteration  in  the  record, 
117  be  made  and  mgned  bj  the  officer,  if  he  shall 
tfaiok  fit.  Before  recording  anj  transfer  or  other 
doliog  (except  a  lease)  the  officer  shall  serve  a  notice 
tlwnf  on  the  recorded  owner  b  the  manner  directed 
bf  leetioa  nxty-ibnr  of  this  Act,  unless  snch  owner 
M  appear  in  person,  and  be  identified  to  the  satis- 
ktini  of  the  officer;  and  the  officer  shall  also  require 
tteprodnction  of  the  certificate  or  other  inatmment 
0f  titk  equiTalent  thereto  that  may  have  been  issued; 
odwlien  such  transfer  or  disposition  has  been  com- 
pieted  ndi  certificate  or  instrument  of  title  (if  re-is^ 
Md)  shaU  be  made  up  so  as  to  correspond  with  the 
leeoid.  A  new  certificate  maj  be  granted  on  the  de- 
Every  ap  of  the  former  certificate. 

20.  Whenever  any  recorded  owner  shall  be  de- 
Bnn  of  selling  or  mortgaging  any  recorded  estate  he 
Bty.oDgiThig  up  to  the  officer  his  land  certificate, 
Ma  a  ••special  land  certificate"  for  that  purpose^ 
vUeh  BbaU  contain  the  particulars  given  in  the  land 
cotificste.  Such  special  certificate  shall  be  conclu- 
BTo  eridenoe  of  the  title  of  the  recorded  owner  as 
ippeiriDg  by  the  record.  No  entry  shall  be  made  by 
the  officer  in  the  record  of  any  deed,  instrument,  act, 
or  transaction  afiecting  the  estate  comprised  in  such 
Bpedal  certificate,  except  on  the  delivery  up  of  such 
ipedal  certificate,  until  fourteen  days  have  expired 
bm  and  after  the  day  of  tiie  data  thereof.  A  note 
of  Boeh  spedal  oerttficata  shall  be  entered  in  the 
Rcord* 

SL  Every  land  certificate,  or  certificate  of  charge, 
mj  rigned  and  sealed,  shall  be  condnsive  evidence 
of  tk  aeveral  matters  therdn  contained  as  of  the  date 
^adi  certificate.  The  deposit  of  the  certificate  by 
we  person  entitled  thereto  shall,  for  the  purpose  of 
gating  s  hen  on'his  estate  and  interest,  be  a  valid 
^Bcvitj  in  the  terms  of  any  letter  or  memorandum  or 
J>Ptemeat  accompanying  such  deposit;  and  such 
«ter  or  memorandum  or  agreement  shall  be  charge- 
j^  with  the  same  stamp  duty  as  a  mortgage  would 
we  been  aocordmg  te  the  Stamp  Acta  now  in  force. 

22.  Any  owner  of  a  recorded  estate  or  charge,  on 
oiking  application  to  the  officer,  and  upon  giving  up 
nis  certificate  to  be  cancelled,  and  on  prodndng  the 
^i^o^t  of  any  incumbrancer  or  other  person  whose 
WBwnt  shall  be  deemed  necessary,  may  obtab  sepa- 
^  certificates  fiv  separate  parcels  of  Und,  or  for 
*PWe  portions  of  any  charge,  or  may  obtain  one 
»tificate  comprising  several  parcels  of  land  or 
°^vg«s;  and  in  such  case  the  old  folio  of  the  record 
y  be  cancelled,  and  new  folios  or  chapters  relating 
wnch  sub  divisions  may  be  opened  therein. 

23.  On  the  transfer  of  part  of  a  recorded  estate  a 
*ev  folio  shall  be  opened  in  respect  of  such  part,  and 
Vjcw  land  certificate  issued;  and  a  suitable  entry 
^U  the  same  time  be  made  on  the  folio  and  map 
relatmg  to  Uie  residue  and  on  the  certificate  thereof; 
«r.  if  the  officer  shall  deem  it  more  convenient,  he 
■*y  canod  the  oid  fbUo,  and  open  a  new  one,  and 


issue  a  new  certificate  b  respect  of  the  residue  of  the 
estate. 

24.  If  for  any  purpose  mentioned  in  the  last 
section  any  apportionment  of  head  rent  or  of  tenant's 
rent  shall  be  desirable,  the  court  may  apportion  audi 
rent,  whether  the  same  be  reserved  by  a  fee-iarm 
grant  or  by  a  lease,  according  to  ito  usual  practice 
with  regard  to  apportionments,  and  on  the  like  notices 
or  eonsento  being  prodnced:  Provided  always,  that  the 
officer  may,  if  he  deem  it  necessary,  require  a  new 
boundary  survey  to  be  made  and  new  maps  furnished 
boibre  proceeding  to  open  new  folios  b  the  record  as 
to  separate  parcels  of  land. 

25.  If  any  land  certificate  or  certificate  of  charge 
be  lost  or  destroyed,  the  officer  may,  upon  the  fiat  of 
the  judge  who  shall  be  satisfied  of  the  fact  of  snch 
loss  or  destruction,  and  shall  direct  snch  pubfic  adver- 
tisement for  the  recovery  of  the  same  as  he  may  con* 
rider  expedient,  give  a  new  certificate,  and  shall  state 
thereon  that  it  is  given  in  substitution  for  the  former 
certificate,  and  the  same  fbes  shall  be  chargeable  for 
the  new  as  for  the  former  certificate ;  but  no  such  new 
certificate  shall  be  of  any  avail  against  any  person 
who  may  have  already  derived  title  under  the  former 
certificate. 

Transfer  and  tranmimon  of  noorded  utaU$ 
and  chargea. 

26.  Becorded  estates  and  recorded  charges  may  be 
conveyed,  charged,  settled,  dealt  with,  or  afilected — 

By  a  statutory  deed  or  disposition  in  either  of 
the  forms  in  the  schedule  annexed  to  tbu  Act; 
By  indorsement  on  the  certificate; 
By  deposit  of  the  certificate  as  aforesaid; 
By  deed,  will,  decree,  order,  or  other  means  by 
which  such  land  or  charge,  if  not  recorded, 
might  now,  according  to  law,  be  dealt  with  or 
aflected; 
but  no  estate,  interest,  contract,  or  dealing  not  noted 
on  the  record  shall  prevail  against  the  title  of  any 
owner  or  of  the  proprietor  of  any  estate,  interest, 
charge  or  incumbrance  duly  recorded  under  this  Act; 
and  no  equitable  mortgage  or  lien  on  recorded  land 
shall  be  created  by  deposit  of  title  deeds. 

27.  On  the  occasion  of  any  transfer,  mortgage  or 
other  disposition  of  a  recorded  estate,  or  of  any  charge 
or  mcnmbrance  Uiereon,  the  parties  or  theur  attorneys 
hwfoUy  authoriaed  may  attend  at  the  office  to  com- 
plete the  transaction.  The  description  of  the  land  and 
of  the  estate  or  charge  proposed  to  be  transferred  or 
dealt  with  shall  be  taken  from  or  refer  to  the  record, 
and  shall  be  inserted,  under  the  superintendence  of  the 
officer,  in  one  of  the  statutory  forms  set  out  in  the 
schedule  hereto;  and  snch  transfer  or  disporition 
shall  be  executed  by  the  owner  or  transferror,  or  by 
his  attorney  lawfully  authorized,  and  duly  attested  1^ 
a  solicitor,  and  shaU  then  and  there,  together  with 
the  power  of  attorney  (if  any),  be  delivered  to  the 
officer  for  the  purpose  of  havmg  an  official  note  entered 
in  the  record. 

28.  The  recorded  owner  of  any  estate,  charge^  or 
mcnmbrance  may  transfer  or  chaige  the  same  by  one 
of  the  forms  in  the  schedule  hereto,  and  the  same  shaH 
be  as  complete  and  effiMtual  as  any  other  form  of 
transfer,  charge,  or  mortgage  would  have  been  either 
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at  law  or  in  eqoitj.  Penons  taking  under  either  of 
the  said  statotory  forms  shall  take  as  foHy  and 
effectually  as  if  the  estates  and  rights  expressed  to  be 
created  and  given  by  snch  forms  respectively  had  been 
created  or  granted  by  any  of  the  modes  of  assurance 
now  known  to  the  law. 

29.  Any  person  claiming  under  a  deed  or  instrn* 
meat  affecting  recorded  land  executed  elsewhere  than 
ia  the.  office  may  apply  to  have  the  same  recorded  as 
to  snch  land,  on  giving  sufficient  evidence  of  the  dae 
eiiecutlon  thereof;  and  when  the  officer  has  received 
such  deed  or  instrument  he  shall  forthwith  note  the 
same  pn  the  record*  and  shall  retun  in  court  either 
the  original  or  a  counterparty  or  a  copy«  made  and 
compaied  in  such  manner  as  the  court  may  by  general 
rule  direett  Md  under  the  hand  of  the  grantor;  and 
the  originid,  if  handed  back  to  the  person  entitled 
thereto*  shall  be  so  marked  or  indorsed  by  the  officer 
as  to  show  that  it  has  been  noted  on  the  record;  and 
so  far  as  relates  to  the  recorded  estate  or  charge 
thereby  affected  it  shall  not  be  necessary  to  register 
any  memorials  of  such  deed  or  instrument  in  the  office 
for  regbtering  deeds  in  Ireland:  provided  always^  that 
the  officer  may  decline  to  receive  and  note  any  deed 
or  instrument  which  is  not  made  in  one  of  the  forms 
in  the  schedule  hereto,  unless  a  judge  has,  by  fiat 
indorsed  thereon,  directed  the  same  to  be  received  and 
noted. 

SO.  So  soon  as  any  deed  or  instrument  has  been 
duly  executed,  and  has  been  received  by  the  officer, 
such  deed  or  instrument,  and  the  estate  and  right 
created  thereby,  shall  be  deemed  to  have  been  duly 
entered  on  the  record,  and  an  official  note  of  reference 
thereto  shall  forthwith  be  made  by  the  officer  in  the 
proper  folio  of  the  record:  provided  always,  that  snch 
deed  or  instrument,  and  the  estate  and  right  created 
thereby,  shall  not  be  deemed  to  have  been  entered  on 
the  record  so  as  to  affect  any  land,  lease,  or  charge 
comprised  in  any  snch  **  special  land  certificate  "  as 
herein-before  mentioned  until  after  the  expiration  of 
the  time  herein-before  limited  for  the  entry  of  any 
deed,  act,  or  transaction  affecting  such  land  or  charge. 

31.  For  the  purpose  of  authorizing  or  of  compelling 
a  transfer  to  be  made  of  any  recorded  estate  or  charge 
or  any  part  thereof,  the  court  or  a  judge  may  make 
such  orders  and  give  snch  directions  as  to  the  ap- 
pointment, removal,  or  change  of  trustees,  or  as  to  the 
vesting  in  them  or  in  any  other  person  of  any  laud  or 
charge,  as  the  Lord  High  Chancellor  is  empowered  to 
make  or  give  under  *'The  Trustee  Act,  1850,"  or 
any  Act  amending  or  extending  the  same. 

32.  The  owner  of  any  recorded  estate  may  at  any 
time  by  a  requisition  under  his  hand,  and  with  the 
consent  of  all  persons  who  may  appear  to  be  interested 
as  having  chfu^es  or  otherwise,  and  whose  consent 
shall  be  deemed  necessary,  require  the  record  to  be 
dosed,  and  on  such  requisition  and  consent  being  ex- 
amined and  found  to  be  a  sufficient  memorial  of  the 
closing  of  the  record  shall  be  prepared,  specifying  the 
ownership  and  full  description  of  the  lands,  which 
memorial  shall  be  signed  by  the  officer  and  by  the 
Bsid  owner,  tuad  shall  be  forthwith  handed  to  the  regis- 
trar of  the  reg^try  of  deeds  in  Ireland  f  and  snch  re- 
gistrar is  hereby  authorized  and  directed  to  file  such 
memorial,  when  daly  verified,  in  the  same  way  as 


memorials  of  deeds,  and  shall  receive  snch  fees  thereo| 
as  now  chargeable  for  memorials  of  deeds,  and  theaaii 
registrar  shJl  duly  enter  in  the  registry  the  name  c 
the  said  owner  and  the  description  of  the  lands,  an 
shall  make  the  usual  return  on  any  requisition  as  witi 
regard  to  memorials  of  deeds.  Snch  memorial,  wbei 
registered,  shall  be  conclusive  evidence  of  the  seven 
matters  therein  contained.  After  the  registration  c 
such  memorial  the  record  shall  be  deemed  to  be  dose 
as  to  snch  estate,  but  shall  for  all  purposes  be  deemed 
to  have  conferred  an  indefeasible  Utle  upon  the  persoi 
last  therein  described  aa  owner  (subject  as  therein 
and  as  in  this  Act,  is  excepted). 

33.  Notwithstanding  anything  contained  in  thii 
Act,  the  Landed  Estates  Court  shall  have  the  sanu 
jurisdiction  that  Courts  of  Equity  now  have  on  thi 
ground  of  actual  fraud,  and  it  may  alter  or  amend  ih 
record  on  such  terms  as  may  be  just 

34.  On  the  death  of  the  recorded  owner  of  anj  res 
estate,  any  person  claiming  as  devisee  may  apply  U 
the  judge  for  a  fiat  directing  the  officer  to  record  tb< 
applicant  as  owner,  in  the  place  of  the  deceased  pe^ 
son;  but  the  judge  shall  withold  snch  fiat  ontil  the 
applicant  shall  have  lodged  in  the  office  the  probata 
or  a  true  copy  of  the  will  or  codicil  under  which  U 
chums;  and  no  transfer  or  disposition  byanjsocii 
devisee  shdl  be  recorded,  except  after  the  service  oi 
snch  notice  on  the  heir-at-law  and  executors  (if  anj] 
as  the  judge  may  deem  necessary ;  and  the  jadge  ma) 
also,  if  he  shall  see  fit,  suspend  such  fiat  until  a  de 
cision  of  some  other  competent  court  in  favoar  of  th< 
title  claimed  by  such  devisee  shall  have  been  obtained^ 

35.  On  the  death  of  the  recorded  owner  of  re* 
estate,  any  person  claiming  as  heir-at-law  maj  appji 
to  the  judge  for  a  fiat  directing  the  officer  to  record 
the  applicant;  but  no  such  person  shall  be  recorded  ai 
owner  until  at  least  six  calendarmonths  from  the  date 
of  snch  application  shall  have  expired,  and  sucbnotlct 
of  every  snch  application  shall  be  given,  by  advertise 
ment  and  otherwise,  as  the  jadge  may  think  necessarj 
or  proper;  If  there  shall  be  any  donbt,  dispute,  oi 
litigation  touching  the  ownership  of  the  estate  of  i 
deceased  owner,  the  court  may  appoint  a  person  to  b| 
recorded  in  his  place  as  the  representative  of  sacl 
estate,  and  shall  give  directions  to  such  representatirj 
from  time  to  time  touching  the  management  m 
letting  of  the  estate;  and  all  acts  of  snch  represea 
tative  in  pursuance  of  the  directions  of  the  coor 
shall  be  valid  and  bmding  on  aU  parties  mterested  u 
the  estate.  -    .  ** 

36.  On  the  death  of  the  recorded  owner  of  a  cbattc 
interest  in  or  of  a  charge  affecting  land,  hia  persona 
representative  may  apply  to  be  recorded  in  the  plao 
of  the  deceased  person. 

37.  On  the  bankruptcy  or  insolvency  of  any  re 
corded  owner,  the  assignee  or  assignees  of  ^^^r 
shall  be  entitled  to  be  recorded  in  his  place.  On  w 
marriage  of  any  female  owner  of  a  recorded  esw 
or  charge,  her  husband  may  apply  to  be  recorded  ^ 
co-proprietor  in  right  of  his  wife. 

Pwer  to  record  estates  and  tnlererieunderiettUme^ 

38.  Upon  the  appUcation  of  any  person  claimiDj 
under  any  settlement  of  a  recorded  estate  a  ju^  «wj 
make  an  order  directing  the  officer  to  record  sepi 
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ntelj  anj  rested  estate  nnder  the  settlement,  either 
ID  possession  or  in  remainder  after  the  dropping  of  a 
fife  or  lives,  which  can  be  aliened  by  the  owner 
thereof  without  the  consent  of  any  other  person,  and 
which  18  not  liable  to  be  defeated  or  affected  at  law 
or  in  equity  by  the  act  of  any  other  person  or  by  any 
other  contingency.  Upon  any  such  application  the 
joGge  shall  ascertain  whether  any  power  of  sale  or 
exchange  or  power  of  charging  exists  with  respect  to 
fflch  estate,  and  if  so  the  record  shall  be  qualified  by 
stating  the  existence  of  such  power;  the  judge  may 
also  direct  the  officer  to  record  separately  any  vested 
and  ascertained  charge  or  incumbrance  under  the 
settlement. 

39.  Any  estate,  interest,  or  charge  under  a  settle- 
ment, when  separately  recorded,  shall  be,  for  the  pur- 
poses of  this  Act,  and  shall  be  deemed  to  be  a 
** recorded  estate''  or  a  ** recorded  charge,"  and  a 
separate  folio  or  division  (as  the  case  may  be)  of  the 
record  shall  be  opened  therefor,  and  a  separate  cer* 
t£cate  issued  to  the  person  entitled. 

40.  On  any  application  to  record  separately  any 
estate,  interest,  or  charge  under  a  settlement,  the 
jodge  may  decline  to  have  the  same  separately  re- 
oorded,  or  he  may  (at  his  option)  direct  that  the 
same  be  recorded  by  means  of  a  note  of  reference  to 
the  whole  or  any  portion  of  the  settlement  or  counter- 
part, or  the  copy  retained  in  court  as  herein-before 
provided  for;  and  no  appeal  shall  lie  from  any  decision 
ef  the  judge  given  nnder  this  section. 

41.  Trustees  with  a  power  of  sale  may  be  re- 
corded as  joint  owners,  and  any  tenant  for  life  or 
other  person  may  by  their  consent,  or  by  direction  of 
a  judge,  be  entered  as  a  *'  consenting  party,*'  and 
withoSt  the  consent  of  the  person  so  inscribed  as  last 
sfbreaud  no  transfer  or  disposition  shall  be  made: 
provided  always,  that  the  judge  shall  have  full  power 
(after  snch  inquiries  and  notices  as  it  shall  deem  just) 
to  direct  the  name  of  any  person  to  be  removed  as  a 
**  consenting  party,'*  and  to  direct  the  name  of  any 
other  person  to  be  inserted  in  lien  thereof;  and  any 
persen  Interested  in  preventing  any  sale  or  disposition 
by  snch  joint  owners  may  lodge  a  caveat  with  the 
officer  in  manner  herein-after  mentioned. 

JmdgmeniB  and  mUier  ckunu  on  recorded  tsUUea. 

42.  No  judgment,  recognisance,  crown  bond,  lis 
pendeoa,  acceptance  of  office,  inquisition,  decree,  or 
order  shall  be  a  charge  upon  recorded  land,  or  in  any 
manner  affect  the  same,  unless  and  until  a  memoran- 
dum of  the  same,  in  such  form  and  with  such  verifica- 
tion or  other  evidence  as  the  court  may  by  general 
mle  direct,  shall  be  lodged  with  the  officer;  and  the 
officer  Shall,  on  snch  memorandum  being  lodged,  and 
inch  information  given  as  will  enable  him  to  indentify 
the  land  sought  to  bo  charged,  make  an  official  note 
thereof  on  the  record.  It  shall  not  be  necessary  to 
register  or  file  any  affidavit  in  the  registry  of  deeds 
efioe  for  the  purpose  of  making  a  judgment  a  charge 
on  recorded  land. 

43.  Judgments,  recognisances,  crown  bonds,  lis 
pendens,  acceptances,  and  inquisitions,  decrees,  and 
ordMv,  entered  on  the  record  by  the  lodgment  of  a 
verified  memorandum,  and  the  entry  of  an  official  note 
aa  aforoiaid,  shall  be  re  entered  before  the  end  of  every 


five  years  from-  the  entry  thereof,  by  the  like  meau3 ; 
and  no  judgment,  recognizance,  crown  bond,  lid, 
acceptance,  inquisition,  decree,  or  order  shall  be  of 
any  force  or  affect  as  against  a  purchaser  for  valuai)le 
consideration,  or  mort|;agee  of  a  recorded  estat*?, 
unless  the  same  shall  have  been  entered  or  re-entered 
on  the  record  within  five  years  previous  to  the  date 
of  the  recording  of  his  purchase  or  mortgage;  and  no 
such  purchsser  or  mortgagee  shall  bea£fected  by  notice, 
express  or  implied,  of  any  judgment,  recognizance, 
crown  bond,  lis,  accCtitance,  inquisition,  decree,  or 
order. 

44.  Whenever  pnyment  is  made  of  any  part  of  the 
principal  money  due  on  a  recorded  charge  or  incum- 
brance, the  officer  may,  on  produotion  of  a  receipt 
signed  by  the  recorded  owner  of  the  charge  and  duly 
verified,  make  an  official  note  thereof  on  the  record. 
Unless  and  until  snch  note  be  made,  the  entire 
principal  sum  expressed  to  be  due  shall,  on  the 
occasion  of  any  transfer  for  valuable  consideration,  be 
considered  as  due.  Interest  on  the  principal  sum 
since  the  last  gale  day  shall  be  considered  as  due, 
unless  the  fact  of  the  payment  of  such  Interest  be  re- 
corded. If  in  any  instrument  of  transfer  any  further 
interest  be  expressed  to  be  due,  such  transfer  of 
arrears  of  interest  shall  be  valid  only  to  the  extent 
to  which  SQch  interest  shall  be  actually  due  and  re« 
covorable  from  the  land.  On  the  application  of  any 
recorded  owner  or  incumbi-ancer,  and  on  finding  that 
any  charge,  inoumbrance,  or  claim  upon  a  recorded 
estate  has  been  paid  off  or  satisfied,  the  officer  may 
make  an  entry  of  the  fact  on  the  record,  and  no  release 
or  re-conveyance  shall  in  that  case  be  necessary. 

45.  Whenever  any  recorded  land  or  lease  shall  be 
sold  by  the  sheriff  nnder  any  writ,  or  shall  be  sold 
nnder  any  direction,  decree,  or  order  of  any  competent 
court,  the  officer,  on  production  to  him  of  the  convey- 
ance or  assignment,  and  of  an  office  copy  of  the  writ, 
direction,  decree,  or  order,  may  record  the  purchaser 
as  owner  of  such  land  or  lease. 

Caveats  against  transfer,  j*c. 

46.  Any  person  interested  in  any  land,  lease,  or 
charge  recorded'  in  the  name  of  any  other  person  may 
lodge  a  caveat  with  the  officer,  which  caveat  shall  be 
in  such  form  and  shall  be  verified  and  noted  on  the 
record  in  such  manner  as  the  court  shall  by  general 
rule  direct.  A  caveat*^  shall  remain  in  force  for  a 
period  of  twenty-one  days  from  the  date  thereof  if  the 
court  shall  be  then  sitting,  or  if  the  court  shall  not  be 
sitting  then  for  twenty-one  days  from  the  next  sitting 
of  the  court.  Any  transfer  or  other  dispositition  re- 
corded during  such  period  shall,  unless  a  judge  shall 
otherwise  direct,  be  made  expressly  subject  to  the 
title  and  claim  (if  any)  of  the  cautioner. 

47.  After  the  expiration  of  such  period  the  caveat 
shall  cease,  and  tlie  officer  shall  cancel  any  note 
thereof  on  the  record,  unless  a  fiat  continuing  it 
be  made  by  a  judge;  and  upon  the  caveat  no  ceasing 
the  land,  lease,  or  charge  shall  be  dealt  with  in  the 
same  manner  as  if  no  caveat  had  been  lodged,  if 
before  the  expiration  of  the  said  period  the  cautioner 
or  his  solicitor  appears  before  a  judge,  and  gives  sucii 
undertaking  or  security,  or  lodges  such  sum  in  court 
aaauch  judge  may  consider  sufficient  to  indemnify 
eveiy  person  against  any  damage  that  may  be  sua- 
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power  or  title  in  the  said  lessor  or  prantor  to  make 
the  same,  or  by  reason  of  any  clause,  condition,  or 
covenant  in  the  same,  or  by  reason  of  the  same  noa 
having  been  dnly  registered 

Land  herdofare  conveyed^  j*c.,  may  he  brought  upon 
the  Beeord, 
61.  Any  person  who  has  heretofore  obtained  a 
conveyance  from  the  conrt  of  commissioners  for  the 
sale  of  incnmbered  estates  In  Ireland^  or  has  obtained 
or  may  hereafter  obtain  a  conveyance  or  declaration 
of  title  from  the  Landed  Estates  Coart,  or  the  assign 
or  representative  of  any  snch  person  may  apply  in  a 
summary  manner,  without  petition,  to  the  Court,  to 
be  reconled  as  owner,  parsnant  to  thi;}  Act;  and  ou 
prodncing  snch  conveyance  or  an  office  copy  of  socb 
declaration,  and  on  fnmishing  snch  search  or  other 
evidence  of  title,  and  after  the  publication  of  such 
advertisement  as  the  court  may  direct,  snch  person 
may,  if  the  conrt  think  fit,  be  recorded  as  owner  of 
the  whole  or  part  of  the  land  or  lease  comprised  in 
such  conveyance  or  declaration,  and  such  land  or 
lease,  or  part  thereof^  shall  thereupon  become  a  re- 
corded estate  within  the  meaning  of  thb  Act:  pro- 
vided always,  that  an  interval  of  two  calendar  months 
shall  elapse  between  such  first  application  and  the 
final  recording  of  the  title  as  aforesaid;  and  that  the 
officer  may,  if  he  think  fit,  require  a  new  survey  of 
the  land  to  be  made,  and  a  new  map»  for  the  purpose 
of  entry  on  the  record. 

Oeneral  Ptwisions^  Practice  of  the  Office^  Rtdet^ 

jcOTfM^  FtCB^  g^m 

52.  No  Act,  entry,  or  proceeding  under  this  Act 
shall  be  restrained  nor  shall  the  officer  be  restrained 
by  order  or  injunction  of  a  conrt  of  equity  or  by  writ 
of  prohibition;  nor  shall  the  officer  be  required  bjr 
writ  of  mandamus  to  do  any  act,  or  make  any  official 
note  or  entry  under  this  Act;  nor  shall  the  record  or 
any  book  or  document  be  liable  to  be  removed  finom 
the  office  under  any  writ  or  process  of  any  other 
court,  unless  a  judge  shall  so  direct 

53.  The  judge  shall  not  nor  shall  the  officer,  or  anj 
person  acting  under  the  authority  of  either  of  them» 
be  liable  to  any  action,  snit,  or  proceeding  for  or 
in  respect  of  any  act  or  matter  bona  fide  done  or  omit- 
ted in  the  exerdse  or  supposed  ezerdse  of  the  powers 
of  this  Act 

54.  The  *' record  of  title  office **  of  the  conrt  shall 
be  open  for  business  on  eveir  day  of  the  year  except 
the  following  days;  vtz.^  Sundays^  Chridnuu  Da^ 
New  YearU  Day^  Chad  Friday^  Easter  Monda^^ 
and  WhU  Mondqy^  and  any  day  duly  appointed  to  be 
kept  as  a  day  of  general  fast  or  thanksgiving.  The 
said  office  shall  bo  open  dnring  aach  hours,  imd  such 
officer  and  clerk^  shall  attend  therein,  as  the  court 
shall  from  time  to  time  direct. 

55.  The  court  shall,  on  or  before  the  first  day  of 
January  next,  frame  a  code  of  general  rules  and  of 
forms  for  carrying  out  the  objects  of  this  Act.  Snch 
general  rules  shall  further  provide  for  the  sale,  trans- 
fer, partition,  and  exchange  of  '*  recorded  estates  "  hy 
4he  court  Such  rules  and  forms  shall  be  submitted 
to  the  Lord  Chancellor  of  Ireland^  and  approved  of 
by  him  before  they  shall  be  binding,  and  when  made 


tained  by  reason  of  any  disposition  of  the  property 
being  delayed,  then  and  in  such  case  such  judge  may 
direct  the  officer  to  delay  recoraing  any  dealing  with 
the  land,  lease,  or  charge  for  a  fuither  period,  to  be 
specified  in  such  order,  or  make  such  other  order,  as 
may  be  just.  If  any  caveat  be  lodged  without 
reasonable  cause,  snch  judge  may  order  payment  by 
the  cautioner  of  such  sum  by  way  of  compensation 
or  costs  as  he  msy  deem  just. 

48.  Where  two  or  more  persons  are  recorded  as 
owners  of  any  estate  or  charge,  a  note  may,  with  their 
consent  or  by  direction  of  the  judge,  be  made  by  the 
officer  on  the  record  to  the  effect  that  when  the  num- 
ber of  such  owners  is  reduced  below  a  specified  num- 
ber, no  disposition  of  such  land  or  charge  shall  be 
made  by  the  survivors  unless  the  judge  shall  otherwise 
direct;  and  snch  note  shall  appear  on  every  copy  or 
certificate  Issued  by  the  officer. 

Leases  and  demises  of  reecrcM  land. 

49.  Whenever  recorded  land  is  intended  to  be 
leased  or  demised,  the  lease  and  a  counterpart  thereof, 
after  being  executed  by  the  recorded  owner,  and 
attested,  may  be  brought  to  the  officer,  who  shall 
make  an  official  note  of  the  terms  ot  such  lease  in  the 
proper  folio  of  the  record,  and  shall  mark  or  indorse 
on  snch  lease  and  connterpart  a  note  that  they  have 
been  recorded.  A  lease  granted  by  any  person  having 
power  to  lease,  but  not  being  the  recorded  owner, 
may,  on  the  fiat  of  the  judge,  be  noted  on  the  record  in 
like  manner.  On  the  application  of  the  lessee,  and 
after  notice  to  the  record  owner,  any  snch  lease  may 
be  entered  in  a  sub- division  or  chapter  of  the  said 
folio,  and  snch  lease  shall  in  that  case  be  deemed  to 
be  a  **  recorded  estate  *'  within  the  meaning  of  this 
Act:  provided  always,  that  if  the  lessor's  interest 
shall  be  subject  to  any  recorded  charge,  either 
the  consent  of  the  person  appearing  entitled  to  such 
charge  shall  be  obtiuned  before  a  lease  or  demise  of 
receded  land  shall  be  noted  or  entered  on  the  record, 
or,  if  snch  consent  be  not  obtained,  the  officer  shall 
enter  a  note  to  the  effisct  that  the  granting  or  record- 
ing of  such  lease  is  **  without  prejudice  to  the  title 
and  claim *'  of  the  person  entitled  to  snch  charge; 
and  the  interest  of  the  lessee  shall  remain  aubject  to 
such  qualification  as  last  aforesud,  but  the  officer  may 
at  any  time,  on  such  consent  being  obtained,  and 
proved  to  his  satisfaction,  cancel  such  qualification,  and 
thereupon  the  title  of  the  lessee  shall  become  indefasi* 
ble,  subject  only  to  the  reservations,  clauFCs,  and  cove- 
nants contained  in  the  lease:  provided  also,  that  any 
tenancy  or  lease  lawfully  made  at  a  rackrent  without 
fine  for  a  term  not  exceeding  thirty-one  years,  and 
under  which  the  tenant  is  In  possession,  or  any 
assignment  thereof  shall  be  valid  for  all  purposes, 
although  not  entered  or  recorded  under  this  Act. 

50.  On  the  recording,  pursuant  to  this  Act.  of  any 
land  held  under  lease,  the  indefeasible  title  shall  not 
extend  to  the  title  of  any  lessor  or  grantor  nnder 
"Whom  the  same  is  held,  unless  the  conrt,  having 
Investigated  the  title  of  snch  lessor  or  grantor  shall 
direct  an  offidal  note  to  be  entered  to  the  effect  that 
the  title  of  such  lessor  or  grantor  is  guaranteed,  and 
in  snch  case  the  validity  of  snch  lease  shall  not  afler-^ 
^ards  be  impeached  on  the  ground  of  any  want  of 
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tad  approved  of  as  aforesaid  thej  shall  be  laid  before 
Parliament  forthwith,  if  Parliament  is  sitting,  or  if 
not  within  fourteen  days  after  the  next  sitting  of 
PaHtament;  and  aach  rales  and  forms  may  from  time 
to  time  be  added  to,  rescinded,  or  altered  by  the  like 
sathoiitiea  respectiTely ;  aad  all  soch  rules  shall  take 
cffwt  AS  general  rales  of  the  court. 

56*  A  seal  shall  be  prepared  for  the  record  of  title 
effice  of  the  court,  and  shaJl  be  kept  in  the  custody  of 
the  officer,  and  all  certificates  and  other  documents 
parporti*ig  to  be  sealed  with  snch  seal  shall  be  admis- 
able  as  evidence,  without  further  proof. 

57.  If  in  any  proceeding  to  obtain  the  recording  of 
any  land,  or  to  obtain  any  certificate,  or  otherwise  in 
any  transaction  relating  to  land  which  is  or  is  pro- 
posed to  be  put  upon  the  record,  any  person  acting 
either  as  principal  or  agent  shall,  knowingly  and  with 
intent  to  deceive,  make  or  assist  or  join  in  or  be  privy 
to  the  making  of  any  material  false  statement  or  re- 
presCTtstion,  or  suppress,  conceal,  or  assbt  or  join  in 
or  be  privy  to  the  suppressing,  withholding,  or  con- 
cenfing  from  any  judge  or  the  officer,  or  any  person 
assisting  the  officer,  any  material  document,  fact,  or 
matter  of  information,  every  person  so  acting  shall  be 
deemed  to  be  gnilty  of  a  misdemeanor,  and  on  con- 
▼ietion  shall  be  liable  to  be  imprisoned  for  a  term  not 
ezcee£ng  three  years,  and  either  with  or  without 
hard  Ubour,  or  to  be  fined  such  sum  as  the  court  by 
which  he  is  convicted  shall  award.  The  act  or  thing 
done  or  obtained  by  means  of  such  fraud  or  falsehood 
shall  be  null  and  void  to  all  intents  and  purposes, 
ezeepc  as  against  a  purchaser  for  valuable  considera- 
tioa  wf thoat  notice. 

6d.  No  proceeding  or  conviction  for  any  act  hereby 
dedsrad  to  be  a  misdemeanor  shall  affect  any  remedy 
wbldk  say  person  aggrieved  by  such  Act  may  be 
entitled  to,  either  at  law  or  in  equity,  against  the 
person  who  has  committed  such  act 

59-  Nothing  in  this  Act  contmned  shall  entitle  any 
person  to  refuse  to  make  a  complete  discovery  by 
answer  or  otherwise  to  any  bill  or  petition  in  equity, 
or  to  answer  any  question  or  interrogatory  in  any  civil 
proceeduig  in  any  court  of  law  or  equity,  or  in  the 
Goart  of  Bankraptcy ;  but  no  answer  to  any  such  bill, 
^oestion,  or  interrogatory  shall  be  admissible  in  evi- 
denoe  against  such  person  in  any  criminal  proceeding. 

60.  Where  any  married  woman  is  desirous  of  mak- 
ing any  application,  giving  any  consent,  or  doing  any 
set,  or  burning  party  to  any  proceeding  under  this 
Act,  her  hnsband's  concnrrence  shall  be  required,  and 
flhe  shall  be  examined  apart  from  her  husband  touch- 
ing her  knowledge  of  the  nature  and  effect  of  the 
spplieation  and  other  act,  and  it  shall  be  ascertained 
that  she  is  acting  freely  and  voluntarily,  and  such 
examination  may  be  taken  by  the  judge.  A  married 
woman  entitled  to  her  separate  use,  and  not  restrained 
from  anticipation,  shall,  for  the  purposes  of  this  Act» 
be  deemed  a  feme  sole. 

61.  Where  any  person  who  (if  not  under  disability) 
aught  have  made  any  triplication,  given  any  consent, 
done  any  Act,  or  been  party  to  any  proceeding  under 
tliia  Act,  is  a  mhior,  idiot,  or  lunatic,  the  gna^an  or 
Gomouttee  of  the  estate  respectively  of  snch  person, 
Buj,  with  the  assent  of  a  Judges  make  such  applica- 
tSMiw  give  andi  consents^  do  such  acti^  and  be  party 


to  snch  proceedings  as  snch  person  respectively  if  free 
from  disability  might  have  made,  given,  done,  or 
been  party  to,  and  shall  otherwise,  with  snch  assent 
as  aforesaid,  represent  such  person  for  the  purposes 
of  this  Act.  Whore  there  is  no  guardian  or  comm<t- 
tee  of  the  estate  of  any  such  person  as  aforesaid,  being 
infant,  idiot,  or  lunatic,  or  where  any  person,  the  com- 
mittee of  whose  estates  if  he  were  idiot  or  lunatic 
would  be  authorized  to  act  for  and  represent  snch 
person  under  this  Act,  is  of  nnsonnd  mind  or  incapa- 
ble of  managing  his  affairs,  but  has  not  been  found 
idiot  or  lunatic  under  an  inquisition,  it  shall  be  law- 
ful for  a  judge  to  appoint  a  guardian  of  such  person 
for  the  purpose  of  any  proceedings  under  this  Act, 
and  from  time  to  time  to  change  such  guardian;  and 
where  a  judge  sees  fit  he  may  appoint  a  penson  to  act 
as  the  next  friend  of  a  married  woman  for  the  purpose 
of  any  proceeding  under  this  Act,  and  from  time  to 
time  remove  or  change  snch  next  friend. 

62.  The  record  shall  be  under  the  management  of 
the  following  principal  officers  of  the  Land^  Estates 
Court:  viz,,  the  examiners  and  the  registrar,  or  of 
such  one  of  them  as  the  judges  shall  frt>m  time  to 
time  direct,  and  m  case  of  his  absence  the  judges  shall 
appoint  one  or  other  of  the  said  T)fficers  to  supply  his 
place;  and  the  judges  shall  adjust  the  duties  now  per- 
formed by  the  said  officers  in  snch  manner  as  may 
appear  expedient  for  the  purposes  aforesaid,  and  shall 
so  arrange  the  same  that  some  one  of  said  officer^ 
shall  be  in  attendance  daily  (except  as  aforesaid) 
throughout  the  year;  and  there  shall  be  paid  to  such 
officers  or  any  of  them,  or  to  any  other  officer  or 
clerk  of  the  court  whose  duties  shall  be  increased  by 
the  operation  of  this  Act,  such  sum  by  way  of  in- 
creased annual  salary  as  the  commissioners  of  her 
Miyesty's  treasury  shall  approve,  on  the  recommenda- 
tion of  the  said  judges.  If  the  Lord  Chancellor  of 
Irdand  shall  now  or  at  any  time  hereafter  consider  it 
necessary  or  expedient,  having  regard  to  the  busmesa 
of  the  court,  that  additional  clerks  should  be  appointed, 
it  shall  be  lawful  for  the  judges,  with  the  consent  of 
the  said  commissioners,  to  appoint  snch  additional 
clerks  to  assist  in  carrying  out  this  Act,  f>nd  there 
shall  be  paid  to  snch  clerks  snob  salaries  as  the  jndges, 
with  the  assent  of  the  said  commissbners,  shall  ap- 
point; and  snob  clerks  shall  be  rerooveable  by  the 
joint  order  of  the  said  judges,  with  the  sanction  of 
the  Lord  Chancellor,  and  shall  be  sul^ect  to  the  same 
regulations^  and  shall  hold  their  offices  during 
pleasure,  and  in  other  respects  on  the  same  oonditions 
and  shall  be  paid  out  of  the  same  funds,  and  in  the 
same  manner,  as  the  other  clerks  of  the  oonrt;  and  all 
other  expenses  of  carrying  oot  this  Act  shall  be  paid 
ont  of  such  monies  as  shall  be  provided  by  Parliament. 

63.  All  applications  to  the  judge  under  this  Aa 
shall  be  made  in  chamber,  and  such  judge  may  direct 
any  matter  before  him  to  be  argued  in  court.  Any 
order  or  decision  or  direction  of  the  judge,  excepting 
a  decbion  or  direction  given  under  the  fortieth  section 
of  this  Act,  shall  be  subject  to  the  like  appeal  to  the 
Court  of  Chancery  Appeal  in  Ireland,  and  thence  to 
the  Honse  of  Lords,  tts  is  provided  by  the  said  re- 
cited Act  of  the  twenty-fint  and  twenty-second  years 
of  the  reign  of  her  If^eaty. 

64.  AplaoeofadOreMiniWbiidifaaUbeeaterad 


«o 
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in  a  book  to  be  kept  for  that  purpose  in  the  court  for 
every  person  whose  name  is  entered  on  the  record  as 
owner  of  land  or  of  a  charge,  or  as  a  cantioner,  or 
as  entitled  to  receive  any  notice;  or  any  such  person 
may,  at  his  option,  give  from  t'me  to  time  the  name 
and  address  of  any  solidtorof  the  court  to  act  on  hb 
behalf.  Notices  shall  be  deemed  sufficiently  served 
if  sent  through  the  notice  office  of  the  court,  or  by 
registered  post  letter  to  such  address  as  aforesaid. 

65.  The  judges  of  the  court  may  frame  a  scale  of 
costs  to  be  paid  to  solicitors  or  certificated  convey- 
ancers in  respect  of  any  service  rendered  by  them  in 
relation  to  any  recorded  estate  or  charge,  or  any  mat- 
ter connected  therewith.  Such  scale  shall  be  framed 
with  regard  to  the  skill  and  trouble  involved,  and  the 
amount  of  property  affected,  and  not  with  regard  to 
the  length  of  the  documents  prepared.  Such  scale 
shall  be  submitted  to  the  Lord  Chancellor  of  Ireland, 
and  shall  be  approved  of  by  him  before  it  shall  be 
binding,  and  with  the  like  approval  it  may  be  varied. 
Such  scale  shall  be  acted  on  by  all  persons  having  by 
law  or  by  consent  of  parties  authority  to  tax  or 
moderate  costs. 

6G.  The  forms  contained  in  thd  Schedule  hereto 
may  be  nsed,  but  they  may  be  modified  or  altered  to 
suit  the  circumstances  of  every  case,  and  deeds  made 
in  such  altered  forms  shall  be  equally  valid  and  effec- 
tual 

67.  On  the  second  of  November  of  each  year  after 
this  Act  shall  come  into  operation  the  judges  shall 
furnish  to  the  Lord  Lieutenant  or  other  chief  governor 
or  governors  of  Ireland^  a  return  to  be  laid  before 
Parliament  showing  the  number  of  estates  recorded 
under  the  Act  during  the  year,  distinguishing  those 
which  are  brought  in  and  recorded  under  the  fifty- 
first  section  ofthb  Act,  and  distinguishing  estates  and 
interests  under  settlements  separately  recorded  as 
aforesaid ;  and  the  return  shall  also  show  the  amount 
of  fees  received  during  the  year  pursuant  to  this  Act. 

68.  The  judges  of  the  Court  shall,  with  the  con- 
sent of  the  commissioners  of  her  Majesty's  treasury, 
frame  a  schedule  of  fees  to  be  received  by  the  record- 
ing officer  in  respect  of  the  following  matters,  m.  .* 

L  Transfers,  transmission,  and  other  dealings  with 
recorded  estates  and  charges,  having  regard  to 
the  value  of  the  estates  and  the  amonnt  of  the 
charges: 

2.  Recording  of  estates  under  the  fifty-first  section 

of  this  Act,  having  regard  to  the  valne  of  anch 
estates: 

3.  Entry  and  cancellation  of  official  notes  or  en- 

tries; lodgment  of  caveats,  and  of  deeds  and 
other  documents;  issoe  of  certificates,  and 
other  acts  to  be  done  by  the  recording  officer: 

The  judges  may,  with  the  consent  of  the  said  com- 
missioners, from  time  to  time  lower  or  raise  such 
fees,  or  any  of  them ;  all  fees  shall  be  paid  over  so  as 
to  form  part  of  the  consolidated  fund  of  dreoi,  Bt-ikun 
and  Ireland;  the  recording  officer  may  also  charge 
any  sum  actually  payable,  according  to  a  acale  to  be 
sanctioned  by  the  judges,  to  a  surveyor,  printer,  or 
scrivener,  for  services  or  work  necessarily  done  in  re- 
spect of  any  map,  entry,  certificate,  or  copy  under 
Ihis  Act;  except  as  aforesaid,, no  fees  or  sams  shall 


be  received  by  any  officer  or  clerk  of  the  court  in  re- 
spect of  proceedings  under  this  .^ct. 

69.  The  following  rules  shall  be  observed  with  re- 
spect to  the  collection  of  fees: 

1.  All  fees  payable  shall  be  received  bv  stamps  de- 

noting the  amonnt  of  fees  payable,  and  not  io 
money: 

2.  When  any  fee  is  payable  in  respect  of  a  doco- 

cnment,  a  stamp  denoting  the  amount  of  fee 
shall  be  affixed  to  or  impressed  on  such  do- 
cument: 

3.  Whenever  an  adhesive  stamp  shall  be  nsed  to 

denote  payment  of  any  fee,  such  stamp  sb&Il 
be  effectually  cancelled  in  such  manner  as 
the  recording  officer  shall  direct,  so  as  to  be 
incapable  of  being  nsed  again: 

4.  Tlie  commissioners  of  inland  revenne  shall  pro- 

vide everything  that  is  necessary  for  the  col- 
lection of  the  monies  hereby  directed  to  be 
paid  by  stamps. 

70.  The  several  Acts  for  the  time  being  in  force 
relating  to  stamps  under  the  care  or  management  of 
the  commissioners  of  inland  revenue  shall  applj  to 
the  stamps  to  be  provided  in  pursuance  of  this  Act, 
and  to  any  document  on  which  such  stamps  may  be 
affixed  or  impressed,  and  to  collecting  and  secnriog 
the  sums  of  money  denoted  by  stamps,  and  to  pre- 
venting, detecting,  and  punishing  all  frauds,  forgeries, 
and  other  offences  relating  thereto,  as  fully  as  if  snch 
provbions  had  been  herein  repeated  and  speciallj 
enacted  with  reference  to  the  last-mentioned  stamps 
and  sums  of  money  respectively. 

SCHEDULE. 
No.  1^-^FoRM  OF  TBAKann  of  rboordid  LAm 
1  A.B.,  the  recorded  owner  of  the  nnde^mentio^ed 
land,  pursuant  to  the  "  Record  of  Title  Act,  Ireland, 
1865,"  in  consideration  of  £  sterling  paid 

to  me  by  CD,  of  &c,  do  grant  to  the  said 

CD.  all  [insert  description  of  land  taken  from  or 
re/erring  to  the  record^  and  refer  to  map  (if  awjt)J, 
to  hold  to  him  and  his  heirs  for  ever  [or  otherwise, 
acccording  to  tiie  nature  of  the  intereH  transferred]. 
Dated  this  day 


Signed  and  sealed  at  the 
record  of  Title  office, 
Landed  Estates  Court, 
Ireland,  in  my  pre- 
sence, E,  F.  of 
a  solicitor  of  the 
court 


Signature, 
(Seal: 

>  I  hereby  accept  the  abofe 
transfer. 


S^^nature. 
Address. 


No.  2. — Form  of  Oharok. 
I  A.B.,  the  recorded  owner  of  the  nnder-mcntloncd 
land,  pursuant  to  the  "  Record  of  Title  Act,  Ireland, 
1865,"  in  consideration  of  £  sterling,  lent 

to  me  by  O.H.  of  ,  do  charge  hi  favour  of 

the  said  O.H.  the  hereditaments  described  in  the 
Schedule  hereto  with  the  principal  sum  of  £ 
repayable  on  tbe  day  of  ..together 

with  interest  thereon  at  the  rate  of  pw  ce°u 

[reducible  to  if  paid  within  a  month  after 


APPENDIX—STATUTES  28  A  29  VICTORIA. 


61 


dBc],  andpajable  half-yearly,  every  and 

.    Dated  this  day  of 

ITdiMta,  ^  )  Signature 

I  (Seal) 

49  above.    )  I  hereby  aooept  the  above  charge. 
Signature  tmd  Addrua. 


Schedule  above  refonred  to. 


93— TUt  Foim  may  he  adi^itad  to  the  caaa  of  aa  annuity 
ehafgod  on  land. 

No.  3. — ^FoBM  or  Tbahbfer  or  Ghabob. 

I,  the  within-oamed  O.E^  the  recorded  owner  of 
a  charge  under  the  **  Record  of  Title  Act,  Ireland, 
1865,"  in  consideration  of  £  sterling  paid 

to  me  bj  J,K.  of  ,  do  transfer  to  the 

laid  •T.jr.  the  [within  mentioned]  charge,  on  which 
£  now  remains  dne  [together  with  interest 

fiom  the  last  gale  day  of  interest]. 

IFdnetf,  ^fc]  Signature, 

\  (Seal) 

OM  above.     ]  I  hereby  accept  the  above  transfer. 
Signature  and  Addrese, 

Ko.  4. — ^FoRK  or  Pown  or  Attobkr'  to  TRANsru. 

I  A,B.^  the  recorded  owner  of  land  [or  a  charge] 
parsn&nt  to  the ''  Record  of  Title  Act,  Ireland,  1865," 
do  hereby  appoint  L.M.  of  dbc,  solicitor, 

my  attorney,  for  the  purpose  of  [transferring  to  S,  T. 
of  dec,  absolately]  all  my  hereditamento,  as 

entered  and  described  in  the  record  of  title,  under 
folio  [Tyrone,  No.  129],  and  my  esUte  therein  for 


my  charge,  deeenbing  it 
Witneea,  ^c, 


Signature^ 


(Seal) 


CAP.  LXXXIX. 


An  Act  to  provide  for  the  better  Qovemment  of 
Qreenwidi  Hospital,  and  the  more  beneficial  Ap- 
pliefttioii  of  the  Revenues  thereof. 

[5th  July,  1865.] 


CAP.  XO. 
An   Act  for  the  Establishment  of  a  Fire  Brigade 
wichm  the  Metropolis.  [5th  July,  1865.] 

CAP.  XCI. 

An  Act  to  confirm  certain  EVovislonal  Orders  made 

under  an  Act  of  the  Fifbeentb  Year  of  Her  present 

Majesty,  to  facilitate  Arrangements  for  the  Relief 

of  Turnpike  Trusts.  [5lh  Jvig,  1865.] 

CAP.  XCII. 
An  Act  to  shorten  the  Time  for  the  Election  of  Mem- 
bers to  serve  in  Pariiament  for  the  Ayr  District  of 
Hurghs.  [5th  Jidy,  1865.] 


CAP.  XCIIL 

An  Act  to  consolidate  the  Offices  of  Comptroller 

General  of  the  Exchequer  and  Chairman  of  the 

Commissinners  for  auditing  the  Public  Acconnts ; 

and  for  other  Purposes.  [5th  July,  1865.] 


CAP.  XCIV. 
An  Act  to  amend  the  Carrier's  Act. 

[5th  July,  1865.] 

Sec.  I.  The  term  ''lace*'  tn  11  0.  4  j-  1  PT.  4, 
c.  68,  not  to  include  machinemade  lace, 

2.  Commencement  of  Act. 

3.  ShoH  title. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  In  the  Carrier's  Act  (that  is  to  say,  the  Act  of 
the  session  held  in  the  eleventh  year  of  the  reign  of 
Ejug  Oeorge  the  Fourth,  and  the  first  year  of  the 
reign  of  King  WilUam  the  Fourth,  chapter  sixty- 
eight,  '*  for  the  more  effectual  protection  of  miul  con- 
tractors, stage-coach  proprietors,  and  other  common 
carriers  for  hire,  against  the  loss  of  or  injury  to  par- 
cels or  packages  deJivered  to  them  for  conveyance  or 
custody,  the  value  and  contents  of  which  shall  not  be 
declared  to  them  by  the  owners  thereof,")  the  term 
*«  lace  ^  shall,  with  respect  to  any  parcel  or  package 
delivered  after  the  commencement  of  this  Act,  be 
construed  as  not  indoding  machine-made  lace. 

2.  This  Act  shall  commence  from  and  immediately 
after  the  thirtieth  day  of  September  one  thousand 
eight  hundred  and  sixty-five. 

3.  This  Act  may  be  cited  as  The  Carrien  Act 
Amendment  Act,  1865. 


CAP.  XCV. 

An  Act  to  amend  the  Law  relating  to  the  duties  on 
Sugar,  and  the  Drawbacks  on  those  duties. 

[5th/ti/yJ865.] 
Sec.  1.  Duties  on  cane  juice. 

2.  Drawbacks  on  refined  sugar. 

Bi  it  enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  That  on  and  after  the  first  of  September,  one 
thousand  eight  hundred  and  sixty-five,  provided  that 
the  ratifications  of  a  convention  between  her  Majestyt 
the  King  of  the  Belgians,  the  Emperor  of  the  French^ 
and  the  King  of  the  Netherlands,  for  regulating  the 
drawbacks  on  sogar,  which  was  signed  at  Paris  on 
the  eighth  day  iS  November,  one  thousand  eight  hun- 
dred and  sixty-four,  shall  then  have  been  exchanged— 

In  lieu  of  the  duties  of  customs  now  charged  on 
the  undermentioned  article^  the  following  duties  of 
customs  shall  be  charged  thereon,  on  importation  into 
Oreat  Britain  or  Ireland  (that  is  to  say)^ 

£    e.   d. 
Cane  juice,  thd  cwt.       •  -    0     8     2 
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2.  That  ^m  and  after  the  daj  od  which  the  rati- 
ficatioas  of  a  coaTentlon  between  her  Majesty,  the 
King  of  the  Belmana^  the  Emperor  of  the  Frenck^ 
and  the  £jng  of  the  NeUierlands^  for  regalatiDg  the 
drawbaclLg  on  sngar,  which  was  signed  at  Paris  on 
the  eighth  day  of  November^  one  thousand  eight  han- 
dred  and  stxtj-fonr,  shall  be  exchanged, — 

In  lien  of  the  drawbacks  of  twelre  shillings  and 
ten  penoe  now  allowed  on  oertain  descriptions  of  re- 
fined sugar,  the  following  drawbacks  shall  be  paid  and 
allowed  on  the  andermentioned  descriptions  of  refined 
SQgar  on  the  exportation  thereof  to  foreign  parts,  or 
on  removal  to  the  Ide  of  Man  for  consamption  there, 
or  on  deposit  in  any  approved  warehouse,  upon  such 
terms  and  subject  to  such  regulations  as  the  Commis- 
sioners of  Customs  may  direct,  for  delivery  from  such 
warehouse  as  ship^s  stores  only  or  for  the  purpose  of 
sweetening  British  spirits  in  bond;  (that  is  to  say) 
Upon  sugar  refined  in  Oreai  BrUam  or  Irdandt 
in  loaf  complete  and  whole,  or  lumps  duly 
refined,  having  been  perfectly  clarified  and 
thoroughly  dried  in  the  stove,  and  being  of 
•n  uniform  whiteness  throughout ;  and  upon 
such  sugar  pounded,  crushed,  or  broken  in 
a  warehouse  approved  by  the  Commissioners 
of  Cu&tomsi  such  sugar  having  been  first 
inspected  by  the  Officers  of  Customs  in 
lumps  or  loaves,  as  if  for  immediate  ship- 
ment, and  then  pasked  for  exportation  in 
the  presence  of  such  officers,  and  at  the  ex- 
pense of  the  exporters;  and  upon  candy: 

£    s.   cL 
For  every  cwt.    -  -    0  12    4 

Upon  sugar  refined  in  Oreat  Britain  or  Ireland 
by  the  centrifugal  or  any  other  process,  and 
not  in  any  way  inferior  to  the  export  stan- 
dard No.  3,  approved  by  the  Lords  of  tbe 
Treasury: 

&    9.    d. 
For  every  cwt,   -  -    0  12    4 

Provided,  that  if  refined  sugar,  not  being  in  any  way 
inferior  to  No.  1  standard  export  sample  approved  by 
the  Lords  of  the  Treasury,  be  not  thoroughly  dried  in 
the  stove,  but  shall  be  found  to  contain  moisture  not 
exceeding  five  per  centum  over  and  above  what  the 
same  would  contain  if  thoroughly  dried  in  the  stove, 
then  the  above  drawback  shaB  be  allowed  thereon, 
subject  to  a  deduction  in  respect  of  such  moisture  of 
five  per  eentom,  in  lien  of  any  other  drawback  now 
allowed  thereon. 


CAP.  XCVL 

An  Act  to  amend  the  Laws  relating  to  the  Inland 

Revenue.  [5th  July  1865.] 

Sec  1.  Scak  of  stamp  duties  on  canveyanc€$t  m  lieu 

oj  scale  in  13  4t  14  Vict,  c  ^1. 

2.  Scale  oJ  stamp  duties  on  appraisements^  m 

lieu  of  scale  in  55  O.  3,  c.  184. 
8.  Scale  of  stamp  duties  on  awards^  m  /ii0tt  of 

dutie8in2S^24k  VtcU  c.  111. 
4.  Stamp  duty  reduced  on  certain  licences  granted 
by  ecclesiastical  authority. 


5.  Agreements  for  letting  small  tenements  eharge- 

able  with  one  penny  stamp  duty. 

6.  Duty  on  certifoates  taken  out  by  oonveyaneen 

and  special  pleadere  withm  f&s  first  three 
years  of  their  practice  reduced* 

7.  Stamp  duty  on  charter  parties  reduced    If 

stamp  not  cancelled  charter  parties  hwallid. 
Terms  on  which  certain  chmier parties  mmf 
be  stamped  after  being  signed, 

8.  Reduction  of  duty  on  certain  time  poUeies  oJ 

sea  insurance.  Insurances  on  a  voyage  and 
also  for  tune,  haw  chargeable, 

9.  Limitation  of  time  far  making  education 

for  allowance  of  stamp  duty  on  policies  of 

reassurance  repealed^ 
10.  55  G.  3,  c   184.     *' Policies,^  23  *  24 

Fiotn  c  HI.      iSkomp  duties  grasted  on 

certain  policies   of  assurance  in  lieu  of 

former  duties  thereon. 
IL  Accidental  death  policy  not  to  be  chargeable 

as  life  assurance,  Not  to  repeal  duties  poy 

able  by  the  railway  passengers  assurance 

company. 

12.  Sections  S  of  23  i^  24   Via.  c  111,  and 

section  29  oJ  2\  ^  2&  YieL,  e.  91,  ri- 
pealed. 

13.  Pravisicns  far  preyefUing  frauds  in  rdaOon 

te  the  stamp  duties  imposed  by  this  Ad  on 
Policies  of  Insurance. 

14.  Meaning  of  the  Terms  *' Assurance''  and 

'*  Policy:' 

15.  Policies  and  instruments  of  insurance  made 

abroad  on  behalf  of  insurers  in  the  United 
Kingdom^  when  chargeable  ufUh  Oamp  duty. 
Policies  executed  abroad  to  be  brought  0 
be  stamped  within  two  months  after  being 
received  in  the  United  Kingdom, 

16.  Recegftsgivenfor  sums  deposited  on  alktments 

of  shares,  or  for  calls  on  scrip  orsharts, 
not  to  be  exempted  from  sta$i^  dut^/. 
1 7  Stamp  duties  on  trasufers  of  mortgages. 

18.  Hawkers  licenses  may  be  renewed  UJore  ex- 

piration and  new  licence  to  stand  in  place 
of  licenoe  surrendered.  , 

19.  Certain  appointments  not  duxrgeMe  vntu 

stamp  ckiy. 

20.  Certain  declarations  exempU 

21.  Stan^  duties  on  certificates  ofnwrrwge  ana 

of  having  received  the  Holy  Sacrament  re- 
pealed. 

22.  Appeals    against    adfudwaticns  on  *w»P 

duties  may  be  heard  m  Scolkaid  and  Ire- 
land. 

23.  British  spirits  m  warehouse  may  Oe  tranh 

ferred  on  production  ofddivary  order. 

24.  Sect.  122  o/23  i  24  VicLc,  114,  rjpw^ 

25.  Amending  the  law  respecting  appeals ut^ 

Excise  Acts  on  complaints  before  comsw 
sioners  an4  justices. 

26.  Persons  convicted  of  the  illegal  ^^^ 

of  goods  liable  to  ftcciw  duty  nu^oe  ajw- 
wards  sued  for  collateral  penalties  vnaer 
sect.  33  0/7  *  8  a  4,  c  53. 
27;  Liquids  containing  purified  ^^JZ- 
tobe  deemed  low  wines  for  diMmgP^ 
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/NMW,  andptrmma  duiillmg  the  Hum  to  he 
dMntd  tUaUUen. 

28.  PrapanOum  ofmdhyUc  alcohol  for  distUUng 

spirits  to  be  carried  on  Ofdy  in  a  Ucensed 

29.  RuUe  and  regtdoHona  under  which  the  die: 

tMng  of  spirita  from  audi  low  winea  ia  to 
be  carried  on.  Spirita  to  be  chargeable 
with  exdae  duty. 

30.  &amp  duty  o/'6cL  only  on  certain  contracta 

under  Higfiway  Alia* 

BBiteBicted  bj  thoQoeen's  most  exoeltont  Majestj,  bjr 
tnd  with  the  advice  and  oonaent  of  the  lords  spiritnal 
and  temporal,  and  commons,  in  this  present  Parliament 
uaemhled,  and  by  the  anthoritj  of  the  same  as 
follows: 

1.  For  and  |!n  lien  of  the  scale  of  stamp  daties 
chargeable  nnder  the  title  **  convejanoe  '*  in  the  sche- 
dule of  the  Act  passed  in  the  thirteenth  and  fourteenth 
jears  of  her  Majesty's  reign,  chapter  ninety-seven, 
the  following  scale  of  stamp  daties  shall  be  charge- 
able; (that  is  to  saj,) 

£  «.  d. 
Where  the  porchase  or  consideration 
money  expressed  in  or  npon  the 
principal  or  only  deed,  instmment, 
or  writing  of  conveyance  shall  net 

exceed  £5        -            -           -  0  0  6 
i^ad  where  the  same  )  £5  and   not 

ahall  exceed          )    exceed  £10  0  10 

10    H       15  0  1  6 

H                     16    „      20  0  2  0 

20    n      25  0  2  6 

25     „      50  0  5  0 

„                     50    „      75  0  7  6 

^                     75    „     100  0  10  0 

100    „     125  0  12  6 

„                    125     n     150  0  15  0 

150    „     175  0  17  6 

175     H     200  1  0  0 

^                    200    n    225  1  2  6 

^                    225     „     250  1  5  0 

250    „    275  I  7  6 

275     „    800  1  10  0 
And  where  the  parchaseorconuder* 
atiott  money  shall  exceed  £300, 
for  then  every  £50,  and  ahK>  for 

any  fractional  part  of  £50  0  5  0 

2.  And  fbr  and  hi  lien  of  the  scale  of  stamp  daties 
chargeable  nnder  the  title  "  appraisement  *'  in  the 
•clMdalo  to  the  Act  passed  hi  the  fifty-fifth  year  of 
the  reign  of  King  Oeorge  the  Thiid,  chapter  one 
handred  and  eighty-fonr,  the  following  scale  of  stamps 
dirties  shall  be  chargeable;  (that  is  to  say,) 

£  a.d. 
Where  the  amoant  of  the  appraise- 
ment or  valuation  shall  not  exceed 

£5        -            -  0  0  3 
AiMiwhefeit8hallexO£5  and   not 

ceed                 /   exceed  £10  0  0  6 

10    ,,      20  0  1  0 

20    „       30  0  1  6 

30    H       40  0  2  0 

40    „      50  0  2  6 


ft 


50  „  100  0  5  0 

100  n  200  0  10  0 

200  „  500  0  15  0 

500  „   -  I  0  0 

3.  And  for  and  in  lien  of  the  scale  of  stamp  dotiee 
chargeable  under  the  title  **  award  *'  in  the  schedule 
to  the  Act  passed  in  the  twenty-third  and  twenty- 
fourth  years  of  her  Majesty's  reign,  chapter  one  han- 
dred and  eleven,  the  following  scale  of  stamp  daties 
shall  be  chargeable;  (that  is  to  say,) 

For  and  upon  every  award  in  Eng-  £  a.  d. 
land  or  Ireland,  and  award  or  de- 
creet arbitral  in  Scotland,  where 
the  amount  or  value  of  the  matter 

in  dispute  shall  not  exceed  £5      -  0  0  8 
Andwbereitshallex- )  £5  and    not 

ceed                     J    exceed  £10  0  0  6 

H                      10    ,.      20  0  I  0 

„                     20    o      30  0  1  6 

30    „       40  0  2  0 

H                      40    „      50  0  2  6 

50    „     100  0  5  0 

H                    100    „    200  0  10  0 

^                    200    „    500  0  15  0 

500    „    750  1  0  0 

750    „  1000  1  5  0 
And  where  it  shall  exceed  £1,000, 
and  also  in  all  other  cases  not 

above  provided  for                   -  1  15  0 

4.  And  in  lien  of  the  stamp  duty  of  two  pounds  now 
chargeable  by  Uw  for  or  upon  licence  to  be  granted 
by  any  archbishop,  bishop,  chancellor,  or  other  ordm- 
dary,  or  by  any  ecclesiastical  court,  in  Englaid  or 
Ireland^  or  by  any  presbytery  or  other  ecclesisstical 
power  in  Scotland,  for  any  of  the  following  purposes; 
(that  is  to  say,) 

1.  To  hold  the  office  of  lecturer,  reader,  chaplain, 

church  clerk,  chapel  clerk,  parish  clerk,  or 
sexton; 

2.  For  licendng  a  building  for  the  performance  of 

Divine  service  within  an  ecclesiastical  district 
formed  underthe  provisions  of  the  New  Parishes 
Act; 

3.  For  licensing  any  chapel  for  the  solemnisation 

of  marriages  therein  pursuant  to  the  provisions 
of  the  Act  sixth  and  seventh  William  the 
Fourth,  chapter  «gbty-five; 

4.  For  licensmg  or  anthoriaing  any  matter  which 

regards  a  consecrated  building  or  ground, 
or  anything  to  be  constracted,  set  up,  taken 
down,  or  altered  therein,  or  to  be  removed 
therefrom; 
There  shall  be  charged  and  paid  for  or  upon  any  such 
license  as  aforesaid  the  stamp  duty  often  shillings: 
Provided  always,  that  nothing  herein  contained  shall 
extend  to  charge  with  daty  any  license  expressly  ex- 
empted from  stamp  daty  by  any  Act  of  Parliament 
now  in  force. 

5.  Any  agreement  or  memorandum  for  the  letting 
of  a  dwelling  hoose  or  tenement,  or  part  of  a  dwelling 
house  or  tenement,  for  any  period  less  than  a  year,  at 
a  rent  payable  weekly  or  monthly,  and  not  exceeding 
the  rate  of  three  shillings  and  sixpenoe/Mr  week,  shall 
be  chargeable  with  the  stamp  duty  of  one  penny  only 
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In  liea  of  any  other  stamp  datj  now  chargeable  on 
any  soch  agreement  or  memoraudnm. 

6.  *  And  whereas  by  an  Act  passed  in  the  sixteenth 
and  seventeenth  years  of  her  Majesty's  reign,  chapter 
sixty-three,  certain  stamp  duties  specified  in  the  Sche- 
dnle  to  the  same  Act  annexed  are  imposed  upon  a 
certificate  to  be  taken  out  yearly  by  every  person, 
being  a  member  of  one  of  the  Konr  Inns  of  Conrl  in 
England^  and  by  evexy  person  in  Ireland^  who,  in 
the  character  of  conveyancer,  special  pleader,  drafts* 
man  in  equity,  or  otherwise,  shall,  for  or  in  expecta- 
tion of  any  fee,  gain,  or  reward,  draw  or  prepare  any 
conveyance  of  or  deed  or  iustrament  relating  to  any 
estate  or  property,  real  or  personal,  or  any  other  deed 
or  contract  whatever,  or  any  pleadings  or  proceedings 
in  any  court  of  law  or  equity:'  be  it  enacted  that  any 
such  certificate  to  be  taken  out  by  any  such  person  as 
aforesaid  within  the  period  of  three  years  after  he 
shall  first  begin  to  practise  in  manner  aforesaid,  shall 
be  charged  with  only  one  half  of  the  said*  duties  re- 
spectively. 

7.  In  lieu  of  the  stamp  duty  of  five  shillings  now 
chargeable  by  law  on  any  charterparty,  or  any  docn- 
mei  t  chargeable  with  stamp  duty  as  a  charterparty, 
there  shall  be  charged  and  paid  thereon  the  stamp 
duty  of  sixpence,  which  may  be  denoted  either  by  an 
impressed  stamp  npon  the  charterparty  or  document 
or  by  an  adhesive  stamp  affixed  thereon;  provided, 
that  if  an  adhesive  stamp  be  nsed  the  person  who 
shall  last  sign  the  charterparty  or  document,  or  whose 
signature  shall  complete  the  same  as  a  binding  con- 
tract, shall  at  the  time  of  his  so  signing  the  same 
cancel  the  said  stamp  by  writing  thereon  his  name  or 
the  name  of  his  firm,  together  with  the  true  date  of 
his  80  writing  the  same;  and  in  default  of  so  cancel 
ling  the  adhesive  stamp  in  manner  aforesaid,  such 
charterparty  or  document  shall  not  be  good,  valid,  or 
available  for  any  purpose  whatever:  provided  always, 
that  if  any  charterparty  or  other  such  document  as 
aforesaid  which  shall  be  brought  to  the  commissioners 
of  inland  revenue  to  be  stamped  within  the  respective 
times  herein- after  mentioned  after  the  same  shall  bear 
date  and  shall  have  been  first  signed,  the  commission- 
ers shall  stamp  the  same  with  an  impressed  stamp  on 
the  following  terms;  (that  is  to  say,)  if  within  seven 
days,  on  payment  of  the  dnty  and  four  shillings  and 
aixpence;  and  if  after  that  time,  and  within  one 
calendar  month  after  such  date  and  first  signing,  then 
on  payment  of  the  duty  and  the  snm  of  ten  pounds; 
but  after  the  expiration  of  the  last-mentioned  period 
it  shall  not  be  lawful  to  stamp  such  charterparty  or 
other  document  as  aforesdd  on  any  pretence  what- 
ever: provided  always,  that  if  any  charterparty,  whe- 
ther printed  or  written,  shall  be  first  signed  by  any 
party  thereto  out  of  the  United  Kingdom,  such  char- 
terparty being  unstamped,  it  shall  be  lawful  for  any 
party  thereto  within  ten  days  after  it  shall  have  been 
received  in  this  kingdom,  and  before  the  same  shall 
have  been  signed  by  any  person  here,  to  affix  thereto 
an  adhesive  stamp  denoting  the  duty  chargeable 
thereon,  and  to  cancel  such  stamp  by  writing  across 
the  same  his  name  and  the  date  when  ho  shall  so 
affix  such  stomp,  and  thereupon  such  charterparty 
shall  be  deemed  to  be  duly  stamped. 

8.  •  And  whereas  by  an  Act  passed  in  the  seventh 


year  of  her  Majesty's  reign,  chapter  twenty-one,  cer- 
tain stamp  duties  contained  in  the  Schedule  to  the 
same  Act  were  imposed  on  policies  of  sea  insarance 
in  relation  to  ships  or  vessel,  for  or  upon  any  voyage, 
and  also  for  any  certain  term  or  period  of  time:'  be 
it  enacted,  that  there  shall  be  charged  and  paid,  in 
lieu  of  the  duties  chargeable  under  the  said  last-meo- 
tioned  Act,  for  and  in  respect  of  any  such  iDsoraDce 
made  for  a  certain  term  or  period  of  time  upon  or 
in  relation  to  any  ship  or  vessel,  the  following  reduced 
rates  of  duty  for  every  one  hundred  pounds  and  also 
for  any  fractional  part  of  one  hundred  pounds  whereof 
the  same  shall  consist;  (that  is  to  aay,} 

Dntf. 

Where  any  Insarance  shall  be  made    £  s.  d, 
npon  or  in  relation  to  any  ship  or 
vessel  lying  or  being  In  any  do^ 
baibonr,  or  river,  for  any  certain 
term  or  period  of  time  not  exceed- 
ing one  calendar  month  0    0    6 
And   where  ^any  such  insurance  as 
aforesaid  shall  be  made  for  any 
term  or  period  of  time  exceeding 
one  month,  and  not  exceeding  three 
months,  and  also  where  any  insn- 
sanceahall  be  made  upon  or  in 
rlation  to  any  ship  or  vessel  lying 
or  being  elsewhere  than  as  afore- 
said for  any  term  or  period  of  tune 
not  exeeeding  three  months  0    1    0 
And  where  any  insurance  shall  be 
made  npon  or  in  relation  to  any 
ship  or  vessel,  wheresoever  the 
same  may  be,  for  any  term  or  pe- 
riod   of    time    exceeding    three 
months  and  not    exceeding    six 
months              -             -            .020 
Exceeding  six  months             -    0    4    0 
And  any  sea  im^nrance  made  for  oruponavoja^ 
and  also  for  any  certain  term  or  period  of  time,  or  to 
extend  to  or  cover  any  certain  term  or  period  of  time 
beyond  twenty-four  hours  after  the  ship  shall  have 
arrived  at  her  destination  and  been  there  moored  at 
anchor,  is  hereby  declared  to  be  an  insurance  for  a 
certain  term  or  period  of  time  as  well  as  an  msoraDce 
made  npon  a  voyage,  and  the  policy  to  be  chaigeable 
with  duty  accordingly. 

9.  •  And  whereas  by  an  Act  passed  in  the  last  so- 
sion  of  Pariiament,  chapter  fifty-six,  section  one,  the 
time  for  making  application  to  the  commissionert  of 
inland  revenue  for  the  allowance  for  the  stomp  dnty 
impressed  on  a  policy  of  re-assurance  is  limited  to  a 
period  of  three  calendar  months  next  after  the  ter- 
mination of  the  risk:'  Be  it  enacted,  that  so 
much  of  the  said  section  as  limito  the  time  for  making 
such  application  as  aforesaid  shall  be  and  the  same  is 
hereby  repealed.  .    . 

10.  And  whei-eas  by  the  said  Act  P«««d  "?^.7 
fifty-fifth  year  of  the  reign  of  King  George  the  Thiro. 
certain  stamp  dnOes  contained  in  the  schedule  to  m 
same  Act  were  imposed,  under  the  head  or  title  oi 
•'policy,"  on  various  descriptions  of  insurance  com- 
monly known  by  the  several  names  of  life  iworoncs, 
fire  insurance,  and  sea  insurance  respectively, specmwuy 
described  and  charged  with  duty  as  in  the  said  scheduw 
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famentioiMd;  and  laatlj  oertaiQ  dQties  wore  imposed 
tpoD  way  poUejr  of  asenranoe  whereby  any  other  If  w- 
Ail  iosanuice  whateoeTer  tbao  as  aforesaid  should  be 
mids  upon  aoj  property  or  interest  whatever  from 
lo6s  of  damage  of  any  kind:  And  whereas  by  the  said 
Act  passed  in  the  twenty-third  and  twenty-foorth 
jean  of  her  Miyesty's  reign,  chapter  one  hundred  and 
elevea,  certain  other  stamp  duties,  described  nnder 
the  bead  or  title  of  *^  policy  "  in  the  schedule  to  the 
is8t»mentioned  Act,  were  also  granted  and  imposed:* 
Be  it  enacted,  that  in  lien  of  the  duties  so  granted  and 
imposed  by  the  said  two  last-recited  Acts  respectively 
ks  last  aforesaid,  so  far  as  they  relate  to  any  insurance 
on  which  duties  arelmposed  by  this  Act,  there  shall 
be  charged  and  paid  for  and  apon  any  policy  of  as- 
sorauce  whereby  any  unlawful  insurance  not  charge- 
able with  stamp  dnty  as  life  insurance,  fire  insurance, 
or  sea  insnrance  shall  be  made  upon  any  property  or 
interest  whatever  from  loss  or  damage  of  any  kind,  or 
whereby  any  sum  of  money  shall  be  assured  or  agreed 
to  be  paid  only  upon  the  death  of  any  person  from 
accident  or  violence,  or  otherwise  than  from  a  natural 
cause,  or  as  compensation  for  a  personal  injury,  or 
whereby  any  sum  of  money  shall  be  assured  or  agreed 
to  be  paid  as  or  for  loss  or  damage  or  compensation 
for  or  indemnity  against  loss  or  damage  arising  from 
or  ooniequeni  upon  the  happening  of  any  accident, 
the  foUowittg  duties;  (that  is  to  say). 

If  the  premium  or  consideration  for  £    «.     </. 
such  assurance  shall  not  exceed 
2s.  6d.  -  -  -001 

And  if  the  same  shall  exceed  2s.  6d. 
and  shall  not  exceed  5s.  -    0     0    3 

And  if  the  same  shall  exceed  5s.,' 
then  for  every  5s.,  and  also  for  any 
fractional  part  of  5s.  of  such  pre- 
mium or  consideration  -    0    0    3 

And  where  any  snch  assnrance  as  aforesaid  shall 
be  made  on  snch  terms  or  conditions  that  the  rates  of 
^vtj  aforesaid  cannot  be  applied  to  the  same  or  the 
policy  charged  therewith,  then,  in  lieu  of  the  foregoing 
ntes  of  duty,  there  shall  be  charged  and  paid  npon 
nch  policy  in  respect  of  the  amount  of  the  sum  in- 
nied  the  same  rate  of  stamp  dnty  as  is  now  charge- 
able by  law  on  a  policy  of  life  assurance. 

11.  Provided  always,  That  no  policy  of  assurance 
for  payment  of  any  sum  of  money  upon  the  death  of 
ioj  person  only  from  accident  or  violence,  or  others 
^ise  than  from  a  natural  cause,  shall  be  deemed  to 
be  a  policy  of  life  assurance  chargeable  otherwise  than 
Qoder  this  Act;  and  provided  also,  that  nothing 
herein  contained  shall  extend  to  repeal  or  alter  the 
<lQty  chargeable  nnder  an  Act  passed  in  the  twelfth 
tnd  thirteenth  years  of  her  Majesty's  reign,  intituled, 
in  Act  to  confer  certain  powert  on  the  Railway 
^(utengers  AMuranoe  Oompanif  on  the  sums  received 
bj  the  said  company  in  respect  of  the  insnrance  tickets 
moed  by  them,  or  to  impose  any  other  dnty  upon  or 
in  respect  of  such  tickets. 

12.  Section  ttght  of  the  said  Act  of  the  twenty-third 
M  twenty-fourth  years  of  her  Majesty's  reign,  and 
section  twenty-nine  of  an  Act  passed  in  the  twenty- 
foorth  and  twenty -fifth  years  of  her  Miyesty's  reign, 
^*pter  nmety-one,  shall  be  and  the  same  are  hereby 


repealed,  save  and  except  as  to  any  arrear  of  duty  or 
any  penalty  incurred  before  the  passing  of  this  Act. 
13.  And  for  preventing  frauds  in  respect  of  the 
stsmp  dudes  by  this  Act  imposed  on  policies  of  in- 
surance, the  provisions  and  penalties  contained  in  sec- 
tion six  of  the  Act  passed  in  the  sixteenth  and  seven- 
teenth years  of  her  Majesty's  reign,  chapter  fifty-nine,- 
shall  be  observed,  applied*  and  put  in  force  in  relation 
to  policies  of  insnrance  of  any  descriptions  (other  than 
sea  insnrance)  whereon  duties  are  imposed  by  this 
Act;  and  further,  if  any  person  shall  make,  sign,  or 
deliver  out  any  policy  not  duly  stamped  for  denoting 
the  dnty  by  this  Act  chargeil  thereon  he  shall  forfeit 
the  sum  of  twenty  pounds;  and  where  any  insnrance 
shall  be  made  by  or  for  any  society  or  company  the 
person  who  shall  be  a  managing  director  or  the  secre- 
tary or  other  prmcipal  officer  thereof  at  the  time  of 
committing  any  offonce  or  unlawful  act,  neglect,  or 
default  for  which  any  penalty  is  by  this  or  any  other 
Act  imposed  shall  be  held  to  be  a  person  committing 
snch  ofience,  or  doing  or  suffering  such  unlawful  act, 
neglect,  or  default,  and  shall,  as  well  as  the  said  so- 
ciety or  company,  be  subject  and  liable  to  any  and 
every  such  penalty  as  aforesaid. 

14.  The  term  '"assurance"  used  in  this  Act  shall 
mean  and  uiclude  insurance,  and  the  term  **  policy '' 
shall  mean  and  include  any  agreement  or  other  instru- 
ment, by  whatever  name  the  same  shall  be  called, 
whereby  any  such  assurance  as  aforesaid  shall  be  made 
or  agreed  to  be  made. 

15.  The  stamp  duties  chargeable  nnder  this  or  any 
other  Act  for  the  time  being  m  force  upon  or  in  res- 
pect of  any  policy  of  insurance  of  any  description  shall 
extend  to  and  be  deemed  to  be  payable  upon  and  in 
respect  of  any  policy  or  oiher  instrument  of  insurance 
which  shdl  be  made  or  signed  out  of  the  United  King- 
dom by  or  on  behalf  of  any  person  carrying  on  the 
business  of  insurance  within  the  United  Kingdom,  or 
by  which,  according  to  any  stipulation,  agreement  or 
nnderstanding,expressedior  implied,  any  lessor  damage 
or  any  sum  of  money  shall  be  payable  or  recoverable 
in  the  United  Kingdom  npon  the  happening  of  any 
contingency  whatever;  and  no  snch  policy  or  other 
instrument  of  insnrance  shall  be  valid  or  available 
in  the  United  Kingdom  for  any  pnrpose  whatever, 
nnless  the  same  shall  be  duly  stamped  for  denoting 
the  duties  chargeable  thereon  as  aforesaid:  Provided 
always,  that  if  snch  policy  or  instmmont  shall  be 
brought  to  the  commissioners  of  inland  revenue  for 
the  pnrpose  of  being  stamped  as  afbresaid  within  two 
calundar  months  next  after  the  same  shall  have  been 
received  in  the  United  Kingdom,  and  npon  proof  of 
that  fact  to  the  satisfaction  of  the  said  commissioners, 
they  shall  cause  such  policy  or  instrument  to  be  duly 
stamped  on  payment  of  the  duties  chargeable  thereon ; 
but  after  the  expiration  of  the  said  period  it  shall  not 
be  lawful  for  the  commissioners  to  permit  the  said 
policy  or  instrument  to  be  stamped  on  any  pretence 
whatever. 

^  16.  *  And  whereas  by  the  laws  in  force  receipts 
given  for  money  deposited  in  any  bank,  or  in  the  hands 
of  any  banker,  to  be  accounted  ibr,  are  exempted  from 
stamp  duty,  except  reoripts  or  acknowledgements  for 
sums  paid  or  deposited  for  or  npon  letters  of  allot- 
ment of  shares,  or  in  respect  of  calls  upon  scrip  or 
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•luuei,  of  or  in  May  joint  atock  or  other  eompanj,  or 
proposed  or  Intended  oompnnj:*  fie  it  enacted.  That 
inch  exoeption  ehnll  be  deemed  to  apply  wlieresoeTer 
anj  aoch  companj  may  be.  and  shall  also  extend  to 
reoeipU  and  acknowiedgemenU  fbr  same  paid  or  de 
posited  for  or  m  respect  of  allotments  of  shares,  and 
calls  apon  scrips  or  shares,  of  or  in  anj  loan  or  pro* 
posed  or  intended  loan  raised  or  proposed  to  be  raised 
bj  or  on  behalf  of  anj  foreign  or  colonial  goremment, 
state,  corporation,  or  company;  all  which  said  re- 
ceipts and  acknowledgements,  so  excepted  as  aforesaid, 
by  whomsocTer  given,  shall  be  chargeable  with  the 
dntj  imposed  on  receipts. 

17.  '  And  whereas  by  the  said  Act  passed  m  the 
thirteenth  and  fourteenth  years  of  her  Majesty's  reign, 
ehapter  ninety-seven,  certain  stamp  dnties  specified  in 
the  schedale  to  the  same  Act  were  granted  and  im- 
posed upon  any  transfer  or  assignment,  di^KMiition  or 
assignatbn,  of  any  mortgage  or  wadset,  or  of  any 
each  other  secnrity  as  m  the  said  sebednle  is  described, 
or  of  the  benefit  thereof,  or  of  the  money  or  stock 
thereby  secnred:'  Be  it  enacted.  That  in  lien  of  the 
said  Ust-mentioned  dnties  there  shall  be  charged  and 
paid  for  and  upon  every  such  transfer  of  assignment, 
dispositwn  or  assignation,  as  aforesaid,  the  following 
nump  dnties;  (that  is  to  say). 

For  every  XOOL  or  any  firactional  part  of  100^  of 
the  amoont  or  value  of  the  principal  money  or 
stock  already  aecnred  by  snob  mortgage,  wadset, 
or  other  such  secnrity  as  aforesaid,  thereby  trans- 
ferred or  assigned  or  disponed,  the  duty  of  six- 
pence: 
And  if  any  further  sum  of  money  or  stock  shall  be 
added  to  the  principal  money  or  stock  already  secured 
as  aforesaid  there  shall  be  charged  and  paid  also  the 
same  doty  as  on  a  mortgage  or  wadset  for  the  amount 
or  value  of  snch  further  money  or  stock. 

18.  Any  hawker,  pedlar,  or  petty  chapman  may 
apply  for  a  renewed  licence  under  the  provisions  of 
the  statute  in  that  behalf  at  any  time  before  the  ex- 
piration of  his  current  licence;  and  on  production  and 
surrender  of  his  current  licence,  and  payment  of  the 
duty  chargeable  on  a  new  licence,  it  shall  be  lawftil 
for  the  officer  to  grant  to  him  a  renewed  licence,  and 
snch  officer  shall  insert  therein  the  days  of  the  com- 
mencement and  termination  of  the  period  for  ^bich 
the  same  shall  be  granted,  and  tlie  day  of  granting 
the  same,  and  shall  endorse  thereon  a  memorandum 
of  the  dato  and  place  of  surrender  of  the  current  li- 
cence; and  snch  renewed  licence,  so  endorsed,  shall 
stand  in  the  place  of  and  be  of  the  same  force  and 
effiact  as  the  surrendered  licence  during  the  unexpired 
term  thereof,  as  well  as  for  the  whole  of  the  torm  for 
which  the  renewed  licence  shall  have  been  granted. 

19.  No  stamp  doty  shall  be  chargeable  upon  the 
first  grant  or  appointment  of  any  person  to  the  office 
or  employment  of  outdoor  officer,  boatman,  wator^ 
man,  or  watchman  in  the  service  of  the  customs,  or 
npon  any  commission  or  deputation  granted  to  him  in 
pursuance  of  such  appointment. 

20.  No  declaration  reqnued  to  be  made  pursuant 
to  any  Aot  relating  to  marriages  in  order  to  a  mar- 
riage without  licence  shall  be  chargeable  with  any 
stamp  duty. 

21.  'And  whereas  under  the  title  **certifioato''  in 


the  echednle  to  the  Act  passed  in  the  fifty^fifth  year 
of  the  reign  of  King  Giorf$  the  Thnd,  chapter  one 
hundred  and  eighty-fonv,  a  staasp  dn^  of  five  shitt- 
mga  is  tmpooed  on  a  certificate  of  maniage.  and  the 
like  duty  on  a  eertifieato  of  any  person's  having  re- 
reived  the  Holy  Sacrament:'  Be  it  enacted,  thtt  the 
said  respective  stamp  dnties  last  menUoned  shall  be 
and  the  same  are  hmby  repealed. 

22.  'And  whereas  by  the  statotes  m  that  bektlf 
Her  Majesty's  Court  of  Exchequer  at  WmtmmaUr  b 
required  to  hear  appeals  against  adjudicstwns  of  ths 
commissionen  of  Inland  revenne  relating  to  the  stsnp 
doty  on  deeds  as  in  the  said  statutes  is  mentioMd:' 
Be  it  enacted,  that  in  cm^  where  deeds  sbsll  bepre- 
sented  for  the  opinion  of  the  said  commisaionen  tt 
their  offices  in  EdMurgk  and   DMm  respeetivdy; 
appeals  against  their  a4judicacions  may  be  heard  and 
determined  by  Her  Majesty's  Ooort  of  Bxcheqser  in   > 
iSbottottd  and  ire^ond  respeetively,m  the  same  msn-   I 
ner  and  subject  in  all  respeote  to  the  like  pmvinon   | 
as  in  the  said  atatntea  are  respectively  enacted  with   | 
regard  to  appeals  to  Her  Majeety*s  Oout  of  Ex* 
chequer  at  Wettmintter, 

23.  Any  jBrdiiAspirito  deposited  hi  a  gsnenlwsie- 
honse,  In  the  name  of  a  distiller  or  dealer  hi  8pmta» 
may  be  transferred  in  the  book  kept  l^theoffieerof 
exdse  in  chaise  of  snch  warehoose  hito  the  asms  of 
a  purchaser,  npon  his  producing  to  the  officer  ta 
order  in  writmg  fifom  snch  distill^  or  dealer,  coaDte^ 
signed  by  the  propiietor  of  the  warehouse  or  bia  koowo 
servant,  for  the  delivery  of  the  apirits  to  such  parohsMr, 
and  all  spurits  so  transferred  shall  be  discharged  from 
all  claim  in  respea  of  any  duties,  penalties,  or  fo^ 
feitnres  to. which  the  diatUler  or  dealer  from  whom 
snch  transfer  has  been  made  may  be  liable,  bat  so 
spirits  shall  be  delivered  out  of  warehoaM  for  borne 
consumption  until  payment  shall  be  made  of  the  fnli 
duties  of  excise  chargeable  thereon. 

24.  Section  one  hundred  and  twenty-two  of  the 
Act  passed  in  the  twenty-third  and  tweaty-foarth 
years  of  her  Majesty's  reign,  ohapter  one  hundred  sod 
fourteen,  is  hereby  repealed. 

25.  In  the  case  of  any  eomphunt  broogbt  beforo 
the  commissioners  of  inland  revenue  or  jus^  of  tba 
peace  leepectively,  by  virtue  of  the  provisions  con- 
tained in  the  twenty-seventh  section  of  the  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of 
King  WilUam  the  fourth,  chapter  fifty-one,  m  respect 
of  any  matter  or  thmg  which  may  be  the  sabject  of 
oompkint  under  the  aaid  section,  if  the  coDplaioant, 
or  the  solicitor,  collector,  or  aopervisor  to  wkom 
notice  of  such  oomplamt  la  by  law  reqnued  to  be 
given  in  audi  case,  shall  feel  aggrieved  by  the  jadg- 
ment  and  determination  of  the  said  commiisioDers  or 
justices  respectively,  it  shall  be  hwiul  for  either  party 
aggrieved  thereby  to  appeal  firom  such  judgmeut  m 
determination  in  like  manner,  and  upon  giving  aocb 
undoes,  and  upon  such  terms,  conditions,  and  regols- 

IS  the  same  ahall  be  applicable),  as  are 


tion  (ao  far  as . .  -  ,  a-^ 

prescribed  in  cases  of  appeals  by  the  several  Acta 
passed  respectively  in  the  seventh  and  eighth  jam  ot 
King  Chorge  the  Fourth,  chapter  fiftyHhiee,  the  fonrtH 
and  fifth  years  of  King  WHiim  the  fourth,  cbspter 
fifty-one,  and  the  fourth  year  of  her  pieesnt  Jlsjesiy. 
ehapter  twenty;  provided  that  no  each  sppesl  abau 
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the  anm  in  dispute  shall  not  exceed 


bediowed 
tt^porndsu 

26.  'AndwheretsbyanActpMsedinftheseTeBth 
adaghthyean  oifthe  reign  of  King  Omn^  theFoorth, 
Aipter  fifthy-three,  section  thirtj-three,  any  person 
fiMorerad  aa  therein  mentioned  aiding  or  assisting  or 
emoernedin  the  priTale  mannfactnring  of  goods  or  com- 
■cditiessnbjeet  to  anj  dnty  of  ezdae  is  liable  to  the 
pcasltj  of  thirty  pounds,  over  and  above  other  penalties 
■ntionedor  referred  to  in  the  same  section  of  the  said 
Act:  And  whereas  doubts  are  enteruined  whether  a 
ponott  who  has  been  oonyicted  In  the  sud  penalty  of 
thirty  pounds  can  afterwards  be  kwfhlly  prosecuted 
for  sod  oonvicted  In  any  such  other  penalties  as  afors- 
nid:'  Be  H  decbired  and  enacted,  that  It  shall  be 
hwfiil  to  prooeed  against  any  perBou  for  the  reooveiy 
tf  an  or  anj  of  such  last-mentioDed  penalties,  not- 
vithstandiog  he  may  have  been  preyionsly  convicted 
in  the  said  penahy  cf  thirty  pounds. 

27.  *Aiid  whereas  It  Is  dkoovered  that  potable 
i|»rits  may  be  obtained  from  methylic  alcohol  by  dis- 
tilling the  aame  after  certain  processes  of  purification, 
by  which  it  is  freed  from  the  unpalatable  fiavonrs 
wliicfa  pertain  to  it  m  its  crude  state,  and  it  is  expe- 
dinit  to  subject  such  spirits  to  the  duty  of  excise 
ehaigeable  on  spirits:'  Be  it  enacted,  that  any  liquid 
coDtaining  or  Imving  mixed  therewith  methylic 
akohol  which  shall  have  been  purified  or  prepared  for 
&tiUation  bj  means  of  filtration,  or  any  other  pro- 
oen  which  may  free  It,  or  be  hitended  to  fhse  it,  wholly 
or  partialij  fnm  any  fiavour  or  odour  which  might 
oiherwiae  pertain  to  It,  shall  be  deemed  to  be  low 
wines,  for  the  purpose  of  distillation  within  the  mean* 
*mg  of  the  Uiwa  of  excise  relating  to  the  distilling  of 
■pints;  and  every  person  maldng,  preparing,  or  having 
io  his  possession  any  such  low  wines,  and  having  also 
a  still,  shaU  be  deemed  to  be  a  distiller  liable,  to  the 
Kreral  duties,  penalties,  and  forfeitures  imposed  by 
law  on  dbtillers  of  spirits. 

28.  Methylic  alcohol  which  shall  have  undergone 
■ay  such  process  of  filtration  or  purification  as  afore- 
said shall  be  deemed  to  have  been  so  prepared  for  the 
purpose  of  distilling  spirits  therefrom,  and  no  person 
other  than  a  person  duly  licensed  as  a  distiller  of 
spirits  shall  so  prepare  or  purify  any  methylic  alcohol, 
iH»r  ahall  any  such  process  as  aforesud  be  commenced 
or  carried  on  elsewhere  than  on  premises  duly 
fioensed  as  a  distilleiy,  and  of  which,  together  with 
Ae  stills,  vessels,  and  utensils  to  be  used  therein,  due 
tttiy  shall  have  been  made  with  the  officers  of  excise, 
ander  pun  of  such  penalties  and  forfoltures  and  liabi- 
%  to  seiattrs  for  any  breach  oft  his  enactment  as 
^uld  or  might  be  incurred  by  any  Act  done  in  con- 
^vention  of  the  third  section  of  the  Act  passed  in 
^  twenty- third  and  twenty-fourth  years  of  her 
^jesty's  reign,  chapter  one  hundred  and  fourteen. 

29.  The  distilling  of  spirits  from  any  such  low 
^'laes  as  aforesud  shall  be  carried  on  under  and  sub- 
ject to  the  like  rules,  regulations,  and  conditions  as 
tre  prescribed  by  the  laws  m  force  m  relation  to  the 
difltiUing  of  spirits,  aod  the  spirits  produced  by  such 
^tiUation  ^all  be  deemed  to  be  Brituh  spirits 
^^^vgeable  with  the  duties  of  excise,  and  shall  be  sub- 
joct  to  all  the  laws,  provisions,  and  regulations  rela* 
^H^BrUwk  spirits:  Provided  alwaya,  that  whera 


It  shall  be  made  to  appear  to  the  commissioners  of 
inland  revenue  that  any  of  such  rules,  regulations^  w 
conditions  are  mapplicable  to  the  mailing,  preparing, 
or  distilling  of  such  low  wines  as  aforesaid,  or  impose 
too  great  a  restriction  on  such  distillation,  it  shall  be 
lawful  for  the  sud  commissioners  to  relax  or  dis- 
pense with  any  of  such  rules,  regulations,  or  con* 
ditions,  and  to  frame  others  in  lien  thereof  for  the 
purpose  of  regulating  and  facilitating  the  business  of 
the  smd  distillaliou,  and  otherwise  in  relation  thereto^ 
u  they  shall  see  fit  in  that  behalf. 

30.  Ko  contract  to  be  made  or  entered  into  pur- 
suant to  the  Highway  Acts  for  or  relating  to  the 
making,  maintdning,  or  repairing  of  highways  shall 
be  chaiged>le  with  any  higher  stamp  duty  than  dx- 
pence* 

CAP.  XOVII. 

An  Act  to  indemnify  such  Persons  in  the  United 
Kingdom  as  have  omitted  to  qualify  themselves  for 
Offices  and  Employments,  and  to  extend  the  time 
limited  for  those  purposes  respectively. 

[5th  JvJy,  1865.] 

CAP.  XCVIIL 

An  Act  to  aUow  BrUiah  C!ompoonded  Spirits  to  be 
wardioused  upon  Drawback.      [6th  JW^,  1865.3 

1.  Campimiukd  qmita  may  he  d^Mited  in  eu8* 

tofM  or  exciM  wareAotiser. 

2.  8pmU  of  wine  may  he  depoaiudin  eudomB 

warehouHfor  eaqportaHon  or  Mp  stores. 
8.  Strength  of  eony^ounded  spirits  to  he  de* 
poeSted  m  UHsrdumse^  and  regtdations  as  to 
casks^  certificates^  4rc. 

4.  Entry  to  he  made  of  spirits  deposited  in 

VHV'ehouset  and  officer  to  give  receipt  for 
the  same^  and  transmit  certificate  to  cot- 
lector  ofexdse^  who  is  to  pay  drawhack  of 
duty  on  the  spirits. 

5.  Spirits  warehoused  under  this  Act  may  he  de 

Uveredfor  home  consumption  in  the  same 
manner  as  plain  British  spirits. 

6.  Bates  payahle  on  delivery  of  spirits  from 

warehouse  Jor  home  consumption, 

7.  Bectifier  may  add  sweetening  or  colouring 

matter  to  spirits  m  customs  war^ouse  Jor 
exportation, 

8.  Spirits  of  wine  not  to  he  delivered  for  home 

consumption^  nor  any  spirits  unless  upon 
upayment  ofaUowances. 
'9.  Spirits  in  customs  warehouse  may  he  used  for 
fortifying  lotnsi,  ^. 

10.  Compounded  spirits  may  he  vatted  or  hotthd 

in  warehouse. 

1 1.  Provisions  of  Acts  rdating  to  warehousing  of 

British  spuits  to  cq^ply  to  compounded 
spirits  warehoused  under  this  AcL 

12.  Allowance  ofZd,  per  gallon  on  British  cony 

pounds  not  to  he  paid  until  exportation  or 
use  in  customs  warehouse, 

13.  Warehouses  to  he  for  pubUe  aecomnwdation 

and  of  approved  difiunsions. 
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14.  Sectiona  141  to  145,  rndtmiw  </  23  ^  24 
VicLc  114  repealed. 

Be  it  euacted  by  the  Qaeen's  most  ezcelleat 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritaal  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  anthority  of 
the  same,  as  follows: 

L  A  licensed  rectifier  or  compounder  of  spirits 
may,  under  snch  regnlations  as  the  commissioners  of 
cnstoms  and  inland  revenae  respectively  may  from  time 
to  time  make,  warehouse  for  exportation,  or  for  ships 
stores,  or  for  home  consumption,  in  any  cnstoms  or 
excise  warehouse  approved  for  that  purpose  by  the 
commissioners  of  cnstoms  or  commissioners  of  inland 
revenue,  JBritish  compounds  as  defined  by  section  one 
hundred  and  forty^eight  of  the  Act  passed  in  the 
twenty-third  and  twenty  fourth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  four- 
teen, and  componnded  by  him  from  spirits  on  which 
the  daties  of  excise  have  been  charged  and  pidd,  and 
the  strength  of  s^ch  spirits  as  denoted  by  S^fke^e 
hydrometer  shall  be  deemed  to  be  the  true  strength 
thereof  at  the  time  of  warehonsing  the  same,  and  snch 
spirits,  when  so  warehoused,  may,  upon  security 
being  given  by  bond  to  the  satisfaction  of  the  con- 
missioners  of  cnstoms  and  inland  revenue  respectively, 
and  under  such  regulations  as  the  said  commtssioners 
respectively,  may  from  time  to  time  make  in  that  behalf, 
be  removed  to  and  deposited  b  any  other  warehouse  of 
customs  or  excise  approved  as  aforesaid:  Provided 
always,  that  all  compounded  spu-its  exported  on  draw- 
back under  this  Act  shall  on  their  re-importation  into 
the  United  Kingdom  be  deemed  to  be  foreign  spirits 
and  chargeable  with  daties  of  importation  accordingly. 

2.  A  rectifier  of  spirits  may,  nnder  such  regula- 
tions as  the  commissioners  of  customs  and  inland  re- 
venue respectively  may  from  time  to  time  make, 
warehouse  for  exportation  or  for  ships  stores  in  any 
customs  warehouse  approved  for  that  purpose  by  the 
commissioners  of  customs  at  a  warehousing  port, 
spirits  of  wine  which  shall  have  been  rectified  by 
him  from  spirits  on  which  the  duties  of  excise  have  , 
been  charged  and  paid,  and  such  spirits  of  wine  may, 
under  such  reguktions  as  the  commissioners  of  ens-  ' 
toms  shall  appoint,  be  removed  to  any  other  approved 
customs  warehouse  at  any  other  warehousing  port  for 
either  of  the  purposes  aforesaid. 

3.  Compounded  spirits  to  be  warehoused  as  afore- 
said shall  be  of  a  strength  not  more  than  eleven  per ! 
eenlum  over  proof,  and  spirits  of  wine  shall  be  of  a 
strength  not  less  than  forty-three  per  centum  over 
proof,  as  denoted  by  Syhe^e  hydrometer,  and  shall  be 
contained  respectively  iu  casks  of  not  less  than  nine 
gallons  content,  every  cask  to  be  marked  on  each  end 
thereof  in  letters  and  figures,  legibly  cut,  branded,  or 
paiuted  with  oil  colour  thei*eon,  with  the  name  of  the 
rectifier  or  compounder,  or  the  name  of  the  firm,  or 
with  the  mark  of  such  rectifier,  compounder,  or  firm, 
the  progressive  number  of  such  cask  according  to  the 
number  of  casks  warehoused,  and  the  year  when  the 
same  was  warehoosed,  and  the  fall  content  thereof  in 
gallons,  and  in  quarters  of  a  gallon  when  the  content 
t  lereof  shall  be  Less  than  eighty  gallons,  and  with  the 
true  number  of  gallons,  and  the  denomination  and 
stgeugth  of  the  spirits  contained  therein,  and  every 


such  cask  being  full,  or  on  ulUge  of  one  gallon  or  two 
gaUons,  and  not  otherwise,  at  the  Ume  of  sending  the 
same  from  the  premises  of  such  rectifier  or  com- 
pounder to  the  warehouse;  and  all  such  spirits  when 
removed  from  the  said  premises  for  the  purpose  of 
being  warehoused  shall  be  accompanied  with  a  kwfal 
certificate,  otherwise  the  same  shall  be  forfeited,  and 
the  rectifier  or  compounder  removing  the  same  shall 
forfeit  the  sum  of  two  hundred  ponnds,  over  and 
above  all  other  penalties. 

4  Before  any  spirits  shall  be  received  into  any 
customs  or  excise  warehouse,  nnder  the  provisions  of 
this  Act,  the  rectifier  or  compounder  intending  to  de- 
posit the  same  shall  deliver  to  the  proper  officer  of 
customs  or  exdse  at  such  warehonse  a  warehousing 
entry  or  a  note  in  writing,  specifying  the  particulars 
of  the  spirits  as  set  forth  in  the  certificate  accompany- 
ing the  same,  and  the  name  of  the  rectifier  or  com- 
pounder, and  of  the  place  where  the  rectifyiog  or 
compounding  premises  are  situated  firom  which  the 
spirits  were  sent;  and  after  the  spirits  have  been  duly 
examined  and  warehoused  by  such  officer,  he  shall 
deliver  to  the  rectifier  or  compounder  a  receipt,  speci- 
fying the  marks,  number,  and  content  in  gallons  of 
the  several  several  casks  received  into  such  ware- 
house, the  strength  (aa  denoted  by  i^te'^  hydro- 
meter), of  the  spirits  contained  in  the  said  casks  re- 
spectively, the  description  of  the  spirits,  and  the  total 
number  of  gallons  at  proof  reeeived  with  snch  certifi- 
cate; and  snob  officer  shall  forthwith  despatch  to  the 
collector  of  excise  of  the  collection  in  which  the  recti- 
fying or  compounding  premises  are  situated,  a  certifi- 
cate, setting  forth  the  name  of  the  rectifier  or  com- 
pounder,  and   the  place  where    the  rectifying  or 
compounding  premises  are  situated,  together  with  the 
other   particulars  required   to   be  inserted  in  each 
receipt  as  aforeiMid;  aud  the  collector  to  whom  snch 
certificate  is  sent  shall,  on  receiving  three  days  notice 
in  writing  of  the  time  when  payment  is  required,  and 
upon  pr^nction  to  him  of  the  receipt  before  men- 
tioned, pay  to  the  rectifyer  or  compounder  named  io 
the  certificate,  or  to  any  person  authoriied  on  hia 
behalf,  a  drawback  of  the  duties  of  excise  on  snch 
spirits  at  the  rate  of  dnty  charged  and  paid  thereon, 
computed  at  the  strength  indicated  bj  JSykes's  hydro- 
meter. 

5.  Componnded  apirits  warehoused  by  a  rectifier  or 
compounder  under  the  provisions  of  this  Act  may  be 
delivered  for  home  consumption  nnder  the  same  nilcs 
and  regnktions  and  upon  payment  of  the  same  duties 
of  excise  as  are  now  by  law  applicable  to  and  payable 
upon  plain  JBritidi  spirits  on  deUvery  from  customs  or 
excise  warehouses  for  home  consumption,  oompateu 
at  the  strength  indicated  by  Sykes^a  hydrometer;  ana 
the.  duties  upon  compounded  spirits  delivered  from 
any  warehouse  of  customs  shall  be  collected  by  tne 
officers  of  customs,  and  accounted  for  and  paid  over  in 
the  same  manner  as  is  now  by  law  directed  in  w 
case  of  duties  on  any  other  Britieh  splriu  deJiverw 
out  of  customs  warehouses  for  home  eonsnmption- 

6.  The  rates  and  charges  directed  ^J^^jz 
tion  of  the  Act  passed  in  the  twenty-tbird  and  tireoiy 
fourth  years  of  her  Majest/s  reign,  ^^V^V^^2 
dred  and  ten,  to  be  paid  for  every  one  bandred  poo 
of  customs  duty  payable  on  goods  (not  bemg  tooacc  j 
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^efircred  for  home  coDsamption  from  any  warehouse 
B  which  the  aame  have  been  deposited  for  the  seco- 
ntj  of  the  daties  of  enstoms,  shall  be  charged  and 
piid  for  and  in  respect  of  every  one  hondred  pounds 
of  the  excise  doty  which  shall  be  payable  apon  the 
de&Tery  for  home  consomption  of  spirits  warehoused 
m  any  customs  or  excibo  warehouse  under  the  pro- 
TisioQS  of  this  Act;  provided  that  in  the  case  of  a 
delivery  from  an  excise  warehouse  the  same  rates  and 
cbarges  shall  be  payable  as  would  be  payable  if  the 
delivery  had  been  from  a  customs  warehouse  situated 
It  the  same  place;  and  such  rates  and  sums  of  money 
shall  be  deemed  to  be  duties  of  customs  or  excise, 
locording  as  the  same  shall  become  payable  on  spirits 
defivered  from  a  customs  or  excise  warehouse  respeo- 
tiTcly. 

7.  A  rectifier  or  compounder  warehousing  spirits 
in  a  custonas  warehouse  as  aforesaid  may,  on  giving 
one  day's  notice  to  the  officer  in  charge  of  such  ware- 
house, add  to  such  spirits  auy  sweetening  or  colouring 
matter,  or  any  other  ingredient  that  he  may  think  proper, 
subject  nevertheless  to  such  regulations  and  restrictions 
as  the  commissioners  of  customs  may  make  from  time 
to  time:  Provided  always,  that  such  spirits,  after  any 
matter  or  ingredient  has  been  added  as  aforesaid, 
shall  not  be  removed  to  any  other  warehouse,  or  be 
defivered  oat  otherwise  than  for  exporation  or  ships 
Btues,  directly  from  the  warehouse,  on  board  the  vessel 
in  which  the  same  are  to  be  exported,  or  used  as 
stores. 

8.  No  spirits  of  wine  upon  which  a  drawback  of  the 
duties  of  excise  has  been  paid  upon  the  deposit  of  the 
same  in  a  customs  warehouse  shall  be  delived  for  home 
ooosumption;  and  no  rectified  or  compounded  spirits 
which  at  the  time  of  the  commencement  of  this  Act 
Aall  be  in  any  customs  warehouse  shall  be  delived  for 
home  consumption,  unless  the  rectifier  or  compounder 
or  proprietor  of  such  last- mentioned  spirits  shall,  in 
addition  to  the  duties  payable  upon  compounded  spirits 
taken  out  of  warehouse  for  home  consumptiou  under 
the  provisions  of  this  Act,  repay  to  the  commissioners 
of  customs  or  inland  revenue  respectively  the  allcw- 
Auce  of  three  pence  per  gallon  paid  on  the  deposit  of 
aoch  spirits  under  the  statute  in  that  behalf. 

9.  Any  spirits  which  shall  have  been  deposited  in 
A  customs  warehouse  under  the  provisions  of  this  Act 
otty  be  used  in  such  warehouse  for  fortifying  wines, 
or  for  any  other  purpose  to  which  foreign  or  colonial 
spirits  may  be  applied  under  the  laws  or  regulations 
of  the  customs. 

10.  Compounded  spirits  deposited  In  an  excise 
warehouse  under  the  provisions  of  this  Act  may  be 
▼stted  or  racked  under  and  subject  to  the  same  con- 
ditions, regulations,  and  penalties  as  are  contained  in 
<Mr  anthorixed  by  sections  one  hundred  and  nineteen 
aud  one  hundred  and  twenty  of  the  before-mentioned 
Aolof  the  twenty- third  and  twenty-fourth  years  of 
ha  Majesty's  reign,  chapter  one  hundred  and  four- 
teen, and  in  sections  five  and  six  of  the  Act  passed  in 
*te  twenty  seventh  year  of  the  same  reign,  chapter 
twelve,  in  relation  to  the  spirits  mentioned  In  such 
wciiona  respectiyely;  and  any  compounded  spirits 
deposited  as  aforesaid  may  be  bottled,  packed,  and 
removed  for  exportation,  or  for  use  as  ships  stores, 
Qoder  and  sobject  to  the  same  conditions  and  regula- 


tions as  are  contained  in  or  authorixed  bythe  said 
last-mentioned  Act 

1 1.  The  provisions,  penalties,  and  forfeitures  con- 
tuned  in  and  imposed  by  any  Act  in  force  at  the  time 
of  the  commencement  of  this  Act,  relating  to  the  re- 
moval, warehonsiuK,  custody,  andt  ransfer  in  any  ex- 
cise warehouse  of  BritM  spirits,  and  to  the  proprietor 
or  tenant  of  any  such  warehouse  for  the  deposit  of 
British  spirits,  and  to  the  proprietor  of  any  Briiuh 
spiritH  deposited  therein  (except  so  far  as  the  same 
shall  be  repealed  or  altered  by  or  be  repugnant  to  the 
prorisions  of  this  Act),  shall  extend  and  be  applied 
to  the  removal,  warehousing,  custody,  and  transfer 
in  any  excise  warehouse  of  compounded  spirits  and 
spirits  of  wine,  and  to  the  proprietor  or  tenant  of  any 
such  warehouse  in  which  the  same  respectively  shall 
be  deposited,  and  to  the  rectifier  or  compounder  ware- 
housing such  spirits,  who  » hall  be  deemed  to  be  the 
proprietor  thereof;  and  any  bund  entered  into  by  the 
proprietor  or  tenant  of  any  such  warehouse  as  afore- 
said for  the  deposit  of  British  spirits,  and  in  force  at 
the  time  of  t!.e  commencement  of  this  Act,  shall  ex- 
tend to  and  shall  be  available  for  any  breach  of  the 
c«»ndition  thereof  committed  in  relation  to  any  com- 
pounded spirits  deposited  in  the  warehouse  in  respect 
of  which  such  bond  shall  have  been  given. 

12.  The  allowance  of  threepence  j>er  gallon  granted 
by  section  four  of  the  Act  passed  in  the  twenty-third 
and  twenty-fourth  years  of  her  Majesty's  reign,  chap- 
ter one  hundred  and  twenty-nine,  to  any  licensed  rec- 
tifer,  in  respect  of  rectified  spirits  of  the  nature  of 
British  compounds  not  exceeding  eleven  degrees  over 
proof  as  ascertained  by  Sykea'a  hydrometer,  shall  be 
payable  to  any  licensed  rectifier  or  compounder  in  res- 
pect of  any  compounded  spirits  deposited  under  the 
provisions  of  this  Act  in  any  warehouse  of  customs  or 
excise,  and  exported  to  foreign  parts,  or  used  in  a 
customs  warehouse  for  fortifying  wines,  or  for  any 
other  purpose  to  which  foreign  or  colonial  spirits  may 
be  applied  under  the  laws  or  regulations  of  the  cus- 
toms ;  but  such  allowance  shall  not  be  paid  until  a 
certificate  from  the  proper  officer  of  customs  shall  be 
produced  to  the  officer  of  excise  appointed  to  pay  the 
said  allowance,  that  such  spurits  have  been  actually 
exported  or  used  as  aforesaid. 

13.  After  the  passing  of  this  Act,  no  warehouse  for 
the  deposit  of  plain  or  compounded  ^rthsA  spirits  shall 
be  approved  by  the  commissioners  of  customs  or  in- 
land revenue,  except  for  the  general  accommodation 
of  any  traders  or  others  having  occasion  to  deposit 
spirits  therein,  nor  unless  the  said  commissioners  of 
customs  or  inland  revenue  shall  be  of  opinion  that  the 
dimensions  of  such  warehouse  shall  be  sufficient  for 
the  wants  of  the  town  where  it  is  situated. 

14.  Section^  one  hundred  and  forty -one.  one  bua- 
dred  and  forty-two,  one  hundred  and  forty-three,  one 
hundred  and  forty-four,  and  one  hondred  aud  forty - 
five  of  the  Act  passed  in  the  twenty-third  and  twenty- 
fourth  years  of  her  Majesty *s  reign,  chapter  one  hon- 
dred and  fourteen,  shall  be  and  the  same  are  hereby 
repealed,  except  as  to  anything  done  or  which  ought 
to  be  done,  or  as  to  any  offence  committed  or  any 
penalty  or  forfeiture  incurred,  before  the  < 
ofthisAet. 
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CAP.  XCIX. 
An  A€t  to  confer  on  the  Coaoty  Coarts  a  limited  Jans- 

[5th  JWy,  1865.] 
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CAP.  0. 
Ao  Act  to  tnnsfer  from  the  Admiralty  to  the  Board 
of  Trade  Power  and  Duties  relative  to  certain  Har- 
bours. [SihJuiy,  1865.] 

CAP.  CI. 
An  Act  for  aathoriEing  Transferahle  Debentures  to  be 
charged  upon  Land  in  Jrtiand.  [5th  July,  1865.] 

1.  ExUrUofAcL 

2.  Short  title. 

8.  IfUerpreiaiumoftirmg. 

4.  Court  may  certify  land  to  he  ckaryeabU  with 

debentures. 
6.  Owner  of  land  may  ieeue  dAenHuree  with 

eandum  of  Court 

6.  Formand  eject  of  debenture. 

7.  Transfer  of  debenturee. 

8.  Coupons. 

9.  I>ebewtures  on  unincumbered  land. 
10.  Debeftiures  on  incumbered  land. 
IL  Priority  of  debentures. 

12.  Debentures  mutilated  or  injured. 

13.  Dfhenitures  destroyed  or  lost. 

14.  limitation  o/prindpal  and  interest. 

15.  Debentures^  personal  or  real  estate. 

16.  Ddfentureto  be  a  charge  by  way  of  mortgage. 
n.  Provisions  as  to  the  payment  ofnumsy  into 

Court. 
18.  Trusts  affecting  debentures. 
19-  When  intereU  due,  appUoation  may  be  made 

for  sale. 
20*  Option  to  be  paid  out  of  sale. 

21.  Indemnity  to  trustees  as  to  option. 

22.  J^hen  debenture  due^  ag^wation  may  be 

made  for  sale. 

23.  On  consent  new  d^enture  may  be  issued. 

24.  Indemnity  to  trustees  as  to  consent 

25.  Owner  of  overdue  dehenture  may  be  paid  off. 

26.  In  certain  cases  court  fnt^  appoint  guardian. 
21.  Court  may  dismiss  proceedings. 

28.  Z>«6eiUure  holder  to  have  no  daim  on  courts 

29.  Stamp  duties. 

30.  Court  nu^  frame  forms  and  rules. 

31.  Oeneral  powers. 

*Wb«sca8  it  is  expedient  to  authorise  the  creation  of 
transferable  debentures  to  be  charged  upon  land  in 
Ireland*  Be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  oom- 
noBs  in  this  present  Pariiameot  assembled,  and  by 
the  anthority  of  the  same  as  follows:^. 
).  This  Act  shall  apply  to  Ireland  only.. 

2.  In  any  Act  of  Pariiament,  document*  or  pro- 
ceeding, this  Act  shall  be  suffideatly  designated  as 
««The  Land  Debentnies  (Jra&iml)  Act,  1865." 

3.  In  the  construction  of  this  Aot»  and  of  this  sec- 
tion thereof,  the  following  words  and  expressions  shall 
bavo  the  meanings  hereby  assigned  to  them  re^MC- 


tively,  unless  there  be  something  in  the  suljectorcoQ* 
text  requiring  a  difierent  oonstroction:  i 

The  word  ** court"  means  the  Landed  Estates 
Court  of  Ireland: 

The  word  "certificate"  means  a  certificate  declar- 
ing knd  chargeable  with  debentures  under  thia 
Act: 

The  word  "  debenture  "  means  a  debenture  charged 
upon  land  under  this  Act. 

The  word  <*  person  "  extends  to  and  inclades  a 
body  politic  or  corporate,  whether  aggregate  or 
sole,  and  any  company  as  well  as  a  private  iodi- 
yidual,  and  includes  also  the  assignees  of  any 
bankrupt  or  insolvent : 

The  word  **  possession "  includes  the  receipt  of 
rents  and  profits: 

The  word  "  land  "  includes  and  extends  to  lands, 
tenements,  and  hereditaments  held  in  fee- simple 
or  fee*farm,  also  impropriate  rentchaiges  in 
lieu  of  tithe,  and  other  perpetual  reotcharges  or 
annuities  and  fee&rm  rents  issuing  out  of  land 
in  Ireland,  whether  subject  or  not  subject  to 
any  incumbrance: 

The  words  **  recorded  lands  "  means  any  land  the 
title  to  which  shall  be  recorded  under  the  *'  Re- 
cord of  Title  Act  {Ireland^  1865 : " 

The  word  '*  owner,"  as  applied  to  land  or  recorded 
land,  means  the  person  or  persons  entitled  for 
his  or  theur  own  benefit,  at  law  or  in  eqoity,  in 
possession,  to  a  fee-simplo,  fee- farm,  or  perpe- 
tual interest  in  any  land  or  recorded  landss 
above  defined: 

The  word  *' incumbnnce "  means  any  legal  or 
equitable  charge  by  mortgage,  lien,  jadgmeat, 
decree,  rule,  or  order,  crown  bond,  recognisance, 
legacy,  portion,  trust,  or  otherwise,  whereby 
any  sum  of  money  is  secured  upon  or  made  pay- 
able out  of  any  land,  and  includes  also  any  ease- 
ment, and  any  rentcharge,  annuity,  or  other  an- 
nual or  periodical  charge  or  payment,  except 
only  quit  and  crown  rents,  rentcbarges  in  lien  of 
tithe,  and  carges  imposed  by  any  Act  for  the 
dndnage  or  improvement  of  kind : 

And  the  word  *'  incumbrance  **  means  any  person 
entitled  to  an  incumbrance,  or  to  require  the 
payment,  discharge,  or  boDefit  thereof 

4.  It  ahall  be  bwful  for  the  owner  of  any  recorded 
land  to  apply  to  the  court  to  hftve  such  Isnd  dedsred 
chargeable  with  debentures  under  this  Act.  There- 
upon the  court  shall  investigate  the  title  to  the  Isad 
and  ita  existing  sUte  and  ciroamstanoes.  If  opoo 
such  kvestigatioQ  it  appaa^  proper  to  grant  the  sppG- 
cation,  as  to  the  whole  or  any  part  of  the  had,  the 
court  shall  certify  to  that  eflEect,  and  shaU  canse  in 
entry  of  such  certificate  to  be  made  in  its  books,  in 
such  form  as  it  may  deem  fit. 

6.  Afker  the  entry  of  such  certificate  It  shall  be 
lawinl  for  tiia  owner  of  tiie  land  described  tiisrsin,  st 
any  time  and  fimn  time  to  time,  to  issue  debsatniis 
■nder  tills  Act  pmsnant  to  such  cartifioalsb  on  sstis- 
fying  the  court  that  no  jnst  rights  of  other  pmes 
which  have  aoemod  dnoa  tiie  date  of  the  certificste 
Witt  be  iijariouslyalfooted  thereby.  The  saactioa  ef 
tiie  court  to  the  Issoe  of  any  debenture  shsU  bssi^- 
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fied  in  lodi  BMuner  as  the  conrl  may  hj  any  general 
Older  authorise  lor  that  pnrpoee. 

6.  A  dehentnre,  when  Isaoed  nnder  the  sanction  of 
tie  eoQit,  shall  be  well  charged  upon  the  land  do- 
Kribed  in  the  certificate  nnder  which  it  b  issued. 

All  debentares  shall  be  in  socb  form  as  the  conrt 
WMj  spproTe  of;  for  snch  snms  of  monej,  bearmg 
interest  at  such  rate  or  rates,  or  not  bearing  interest, 
ud  payable  or  redeemable  at  snch  time  or  times, 
oot  bnng  lees  than  six  months  nor  more  than  ten 
yetra  from  the  date  of  the  certificate,  as  to  the  conrt 
ma  J  seem  fit. 

7.  Before  sanctioning  the  issne  of  any  debentnre 
tJM  oonrt  shall  canse  an  entry  thereof  to  be  made  in 
its  boolu.  After  the  issne  of  any  debenture  nnder  the 
flUKtion  of  the  oonrt  the  owner  of  the  land  charged 
therewith  may  transfer  snch  debenture,  by  means  of 
s  memoraadam  to  that  effect  entered  in  the  books  of 
tb«  court.  Every  transferee  of  a  debentnre  may  also 
tnosfer  it  by  means  of  a  memorandum  in  the  books 
of  the  coari.  The  traasfhr  shall  be  in  snch  form  as 
tbe  court  aiay  approTs  of.  It  shall  rest  in  the  per- 
BGD  to  whom  it  is  made  the  ownership  of  the  deben* 
tare,  and  all  rights  of  aetk>a  or  suit  which  the  trans- 
feror had  at  the  time  of  such  transfbr.  Eyery  deben- 
ture shall  be  Ibr  a  sum  of  not  less  than  fifty  pounds, 
tad  shall  specify  the  place  where  the  principal  and 
ioterest  shall  be  payable. 

6.  A  debenture  may  have  annexed  to  it  coupons, 
e&Utling  the  bearer  to  the  uiterest  payable  in  respect 
tbeieoC  The  payment  to  the  bearar  of  any  coupon 
of  the  amoaot  expressed  therels  ^alj  be  a  fall  dis- 
fbttge  to  the  person  paying  the  same  of  all  liability 
i&  respect  of  the  coupon  and  the  interest  represented 
thereby. 

d.  In  the  case  of  nnincnmbered  land  no  debenture 
>^1  be  charged  for  such  a  principal  snm  as,  either 
■olely  or  together  with  the  amount  of  the  principal 
*^  or  'snms  charged  on  the  same  kind  by  virtne  of 
uiy  other  debentnre  or  debentures,  shall  be  more 
tlUD  ten  times  the  sum  which  may  appear  to  the 
w«t  to  be  the  yearly  value  of  such  land,  not  exceed- 
^g  m  any  case  the  valae  fixed  by  the  public  ralna- 
hoQ  of  lands  in  Ireland^  having  regard,  amongst 
other  matters,  to  any  lease  then  affecting  the  same; 
^r  shall  there  be  reserved  by  any  debenture  upon 
ttdi  unincnmbered  land  interest  of  snch  annual 
Amount  as,  either  solely  or  together  with  the  annual 
^terest  reserved  and  charged  by  any  other  debentnre 
or  debentares  upon  the  same  land,  shall  exceed  one- 
'^  of  what  may  appear  to  the  court  to  be  its  yearly 
▼aloe  as  aforesaid. 

'(X  If  the  charge  proposed  to  be  created  by  deben- 
^  is  to  be  puisne  or  subject  to  any  other  incam- 
^nce  the  court  shall  have  regard  thereto,  and  shall 
^imate  snch  other  incumbrance  at  its  full  value; 
^d  shall  so  limit  tbe  debentures  which  it  may  think 
'^^  to  iseae,  that  thetf  amount  shall  bene  amply  se- 
^^  as  debentures  wonM  be  if  charged  on  untnenm- 
'^^'^  land  to  ao  amount  not  exceeding  ten  times  the 
yearly  value  thereof. 

11.  Debentares  upon  any  land  shall  be  puisne  and 
*|ibject  to  the  several  incumbrances  specified  or  re- 
'ttred  to  in  the  certificate;  abo  to  quit  or  crown  rents, 
^  reatchaifes  in  lieu  of  tithe^  and  to  charges  imposed 


by  any  Act  heretofore  made  for  the  drainage  or  im« 
provement  of  land.  With  those  exceptions,  all  de* 
bentures  charged  upon  any  land  shall  be  the  first  in* 
cnmbrances  thereon.  Where  there  shall  be  more 
than  one  debenture  charged  on  the  same  land  there 
shall  be  no  priority  as  between  the  several  debentures, 
notwithstanding  any  priority  m  the  date  or  number 
thereof. 

12.  In  case  any  debenture  shall  be  given  np  to  the 
court  in  a  omtilated  or  Injured  state,  it  shall  be  lawful 
for  the  court  to  cancel  snch  debenture,  and  to  sanction 
the  issne  in  its  place  of  a  new  debenture,  on  such 
terms  and  the  payment  of  snch  fbes  as  the  court  may 
consider  jnst. 

13.  In  case  it  shall  be  proved  to  the  satisfaction  of 
the  conrt  that  any  debentnre  was  destroyed  or  lost, 
it  shall  be  lawful  for  the  court  to  sanction  the  issne 
in  its  place  of  a  dnplicate  debenture,  marked  as  snch, 
on  such  terms  and  the  payment  of  snch  fees  as  the 
conrt  may  consider  jnst;  but  without  prejudice  to  tbe 
rights  of  any  holder  of  the  original  debenture,  by 
whom  it  may  afterwards  be  actually  produced.  Sach 
duplicate  debenture  shall  be  tranaferable  by  entry  only 
in  the  hooka  of  the  court. 

14.  Every  debentnre  shall  be  deemed  a  sum  of 
money  charged  upon  land  within  the  meaniLg  of  sec- 
tions forty  and  forty-two  of  the  Act  of  the  third  and 
fourth  years  of  the  reign  of  King  William  the  Fourth, 
chapter  twenty-seven,  intituled  An  Ad  Jor  th$  lAm- 
taium  cf  Actions  and  SuUireUamg  to  Btal  Property^ 
and  Jar  wnpUJymg  th€  rimtdw/t^r  trying  the  Hig^ 
thereof^  and  shall  be  subject  to  the  periods  of  limita* 
tion  prescribed  by  those  sections  as  to  principal  and 
interest  respectively. 

15.  Every  debenture,  when  vested  in  any  person 
other  than  the  owner  of  the  land  charged  therewith, 
shall  be  deemed  personal  estate;  and  when  vested  in 
the  owner  of  the  land  shall  be  deemed  real  estate. 

16.  A  debentnre  shall  be  deemed  to  be  a  charge 
by  way  of  mortgage,  and  the  money  payable  under 
a  debenture  a  mortgage  debt  within  the  operation  of 
the  Act  passed  in  the  seventeenth  and  eighteenth 
years  of  the  Queen,  mtitnled  An  Act  to  amend  fAs 
Law  rating  to  the  Adnunietraiion  of  the  Eetatee  of 
deceased  per  eone. 

17.  On  the  application  of  the  owner  of  the  land 
charged  with  any  debenture,  and  on  being  satisfied 
by  affidavit  or  otherwise  that  tbe  principal  money  has 
remained  unpaid  for  thirty  days  by  reason  of  failure  on 
the  part  of  the  debenture  hokier  to  receive  payment, 
or  that  there  is  other  proper  ground  for  the  applica- 
tion, the  court  may,  if  and  on  such  terms  as  it  shall 
think  fit,  order  that  the  applicant  be  at  liberty,  within 
seven  days  or  such  other  time  as  it  shall  consider  rea- 
sonable, to  pay  the  principal  due  and  the  interest  np 
to  the  date  of  such  payment  Into  the  bank  of  Ireland^ 
to  the  account  of  sncU  matter  as  tbe  conrt  may  di- 
rect, with  the  name  of  tbe  owner  of  the  land,  but  In 
trust  to  attend  the  onden  of  the  court. 

The  payment  of  the  money  into  bank  pursuant  cb 
sn^  ordbr  shall,  as  regards  the  owner  of  tbe«  land,  he 
deemed  a  payment  by  him  to  Hhe  holder  of  the  debea- 
ture. 

18.  Tbeihad  chai^  ortheewder  thereof,  ahall 
not  beafibsted  by  any  trust  aifocting  a  debentare,  or 
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hj  aaj  notice  whatever  of  aoch  trnst;  bat  the  party  |  nntil  it  sbali  have  been  eUmped  with  the  amonot  4 
entitled  to  the  benefit  of  Eooh  trnst  may  neTertheleae  >  atamp  datj  applicable  in  the  case  of  mortgages  giT«i 
proceed  to  esUblish  the  same  as  against  the  holder  of 
the  debentnre. 

19-  The  owner  of  any  debentnre  to  whom  any  in- 
terest shall  remain  dae  for  the  term  of  one  month 
after  the  time  appointed  for  the  payment  thereof  shall 
be  at  liberty  to  apply  to  the  court  for  a  sale  of  the 
land  charged  with  such  debentnro, 

20.  The  court  shall  therenpon  give  to  the  holder 
of  every  debenture  the  option  either  to  have  the  sum 
due  for  principal  and  interest  on  his  debenture  paid 
cat  of  the  proceeds  of  the  sale,  according  to  the  prio- 
rity of  his  demand,  or  to  have  the  interest  only  paid, 
and  to  permit  the  principal  to  remain  a  charge  on  the 
unsold  lands  until  the  time  appointed  by  the  deben* 
tore  for  payment  of  the  prindpaL 

21.  If  the  owner  of  any  overdue  debenture  shall 
be  a  trustee,  he  shall  not  be  deemed  guilty  of  a  breach 
of  trust,  nor  be  accountable  for  the  manner  in  which 
be  may  exercise  such  optian. 

22.  The  owner  of  any  debenture  which  shall  re- 
main unpaid  at  the  time  appointed  by  such  debentnre 
for  payment  of  the  principal  thereof  may  apply  to  the 
court  for  a  sale  of  the  land  charged  therewith. 

23.  In  case  the  owner  of  any  debenture,  acd  the 
owner  of  the  land  charged  therewith  shall  so  consent, 
it  shall  be  lawful  for  the  court  to  sanction  the  issue 
of  a  new  debenture  in  place  of  such  over-due  deben- 
ture, which  new  debentnre  shall  bear  such  interest 
and  shall  be  payable  at  such  time  as  shall  be  therein 
expressed. 

24.  If  the  owner  of  any  over-due  debenture  shall 
be  a  trustee,  he  shall  not  be  deemed  guilty  of  a  breach 
of  trnst  by  reason  of  his  givbg  or  withholding  his 
consent  to  the  acceptance  of  such  new  debenture. 

25.  In  case  the  owner  of  any  over-due  debenture 
shall  refuse  to  acc4)pt  a  new  debentnre  in  lien  thereof, 
the  owner  of  the  land  charged  therewith  may  pay  off 
the  same,  and  apply  to  the  court  to  sanction  the  issue 
of  a  new  deebnture  in  lieu  thereof 

26.  f  f  the  owner  of  any  land  shall  be  under  any 
disability,  the  court  may  appoint  a  guardian  ad  litem 
Ibr  such  owner;  and  the  consent  and  directions  of 
such  guardian  shall  have  the  same  effect  as  if  the 
owner  had  been  under  no  disability,  and  had  given 
anch  consent  or  directions. 

27.  The  court  shall  have  authority  to  dismiss  any 
proceeding  upon  payment  of  interest  and  costs,  or  on 
such  further  or  other  terms  as  It  may  deem  eqniuble. 

28.  Under  no  circumstances  shall  the  holder  of  a 
debenture  have  any  claim  whatever  upon  the  court, 
or  upon  any  public  funds  in  respect  of  any  mistake  or 
omission  reUiting  to  the  value,  quality,  or  title  of  or 
to  the  estote,  or  otherwise  howsoever. 

29.  Within  the  meaning  of  the  several  Acts  in  force 
relating  to  stamps,  a  certificate  under  this  Act  shall 
be  deemed  to  be  a  deed  not  specifically  charged  nor 
expressly  exempted.  A  debentnre  shall  be  deemed 
to  be  a  mortgage  made  as  a  security  for  the  amount 
of  the  principal  money  thereby  secured,  .and  a  trans- 
fer of  a  debentnre  shall  be  deemed  to  be  a  transfer  of 
a  mortgage. 

Provided  that  no  debenture  shall  be  transferred  by 
means  of  a  memorandum  in  the  books  of  the  coart 


by  public  companies,  as  mentioned  in  the  fonrteentf 
section  of  the  Act  of  the  sixteenth  and  seventeeotl 
years  of  the  reign  of  her  present  Majesty,  chaptei 
fifty-nine. 

30.  The  court  may  frame  and  promulgate  all  sodU 
forms,  rules,  and  directions  as  it  shall  consider  reqni^ 
site  or  expedient  for  the  assistance  and  guidance  ol 
persons  acting  nnder  this  Act;  for  annulling  certifi- 
cates; for  regulating  the  transfer  of  debentures;  for 
calling  in  or  cancelling  debentures,  and  for  the  issue 
of  others,  in  case  of  forgeiy,  abstraction,  de8tmctioii,j 
defacement,  or  other  like  inconvenience;  for  the  giv- 
ing of  notices;  and  generally  for  focilitating  or  regu- 
lating the  course  of  procedure,  or  giving  effect  to  tba 
purposes  and  provisions  of  this  Act. 

31.  The  court  shall  also  have  the  same  or  the  like 
powers  and  authorities  for  the  purposes  of  this  Act 
as  it  has  for  those  of  the  Act  or  Acts  of  Parliament 
under  which  it  is  at  present  conatitnted,  as  well  In  rs- 
latlon  to  the  appointment  or.  removal  and  to  the  sala- 
ries of  necessary  officers,  as  also  to  the  making  of 
general  orders,  the  conduct  or  eosts  of  proceedings, 
the  production  of  documento  or  examination  of  wit- 
nesses, and  to  any  other  matter  reqnistte  for  effecting 
the  objects  of  this  Act. 


CAP.  OIL 
An  Act  to  amend  an  Act  of  the  Twentieth  and  Twen- 
ty-first Years  of  her  Maiesty^  for  the  Abatement 
of  the  Nuisance  ariung  from  the  Smoke  of  Far- 
naoes  in  Scotland,  and  an  Act  of  the  Twenty- 
fourth  Year  of  her  Majesty,  to  amend  the  said  Act 

[5th  Jtt/y,  1865] 


CAP.  cm. 

An  Act  to  provide  for  the  Discontinuance  of  a  sept- 
rate  Court  of  Quarter  Sessions  and  a  sepaiate  Gtot 
in  the  Borough  of  Faltnottth.      [5th  July,  1865.] 


CAP.  cnr. 

An  Act  to  amend  the  Procedure  and  Practice  in 
Crown  Suits  In  the  Court  of  Exchequer  at  Wed- 
mUuter^  and  for  other  purposes. 

[5th  July,  1865.] 

CAP.  CV. 
An  Act  to  continue  the  Poor  Law  Board  for  a  limited 
Period.  [5th  Jicly,  1865.] 


CAP.  CVI. 
An  Act  to  authorise  Loans  In  akl  of  the  Constmctioa 
ofDocksIn  Brdts&Posseasfona.  ^^  . 

[5th/d^,16«-3 


CAP.  CVIL 
An  Act  to  continue  certain  Turnpike  Acts  \^f^ 
Britam.  [6th/i4ril»«J 
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CAP.  CVIIL 
An  Act  to  oonfirm  ceitain  Provisional  Ordora  nnder 
"The  Local  Government  Act,  1858,"  relating  to 
the  EHatricts  of  NoUingham,  Busholme,  Plymouth^ 
Redcar^  Cardiff,  Kingstonupon-IIuU,  QuUdfard, 
RamagaU,  Ryde,  Workington,  and  Oxford,  and 
for  other  Porpoees  relative  to  certain  Districts  un- 
der the  said  Acts.  [5th  July,  1865.] 


CAP.  CIX. 
Ao  Act  for  transferring  the  UlOer  Canal  to  the  Com- 
miflMoners  of  Pablic  Works  in  Ireland, 

[5th  July,  1865.] 

6ff.  4,  c  193.  9  O.  4,  c.  96.  10^4.  c,  109- 
I  ^  2  ^.  4,  c.  56.  6  W.  4,  c  72.  Indenture 
ofdmue  dated  26(A  March,  1851. 

Sec.  1.  Canai  and  undertaking  trans/erred  to  the 
comnUssionera  of  public  works  in  Ireland. 

2.  Commmionere  of  public  works  to  be  a  corpo- 

ration /or  purposes  oj  this  Act. 

3.  Power  to  acquire  water  and  lands,  ^c 

4.  Railway  Companies  Acts  available.  - 

5.  Commissioners  may  sell  or  demise. 

6.  Sale  or  lease  valid. 

7«  CanwUssioners  to  possess  the  powers  of  the 
canal  company. 

8.  Application  of  tolls,  rates,  SfC. 

9.  Enactments  tn  1  ^  2  TF.  4,  c.  33,  extended 

to  this  Act. 

*  Wesbmab  an  Act  was  |>as8ed  In  the  sixth  year  o^ 
the  reign  of  his  late  Majesty  King  Oeorge  the  Foorth, 
being  an  Act  for  making  and  maintaining  a  navigable 
canal  from  Lough  Erne  In  the  Connty  of  Fermanagh 
to  the  Blver  Blackwater  near  the  village  of  Charle- 
mont  in  the  Connty  of  Armagh,  which  Act  was 
amended  by  an  Act  of  the  session  held  in  the  ninth 
year  of  his  said  late  Majesty,  chapter  ninety-six,  and 
by  a  farther  Act  of  the  session  held  in  the  tenth  year 
of  his  said  late  Majesty,  chapter  one  hundred  and  nine, 
and  bj  a  farther  Act  of  the  sesdon  held  in  the  second 
year  of  his  late  Mfjestjr  King  William  the  Fonrth, 
chapter  fifty-six:  and  whereas  considerable  progress 
was  made  in  the  execntion  of  the  said  canal,  being 
commonly  called  the  Ulster  Canal,  by  the  company 
anthoriaed  to  be  formed  and  incorporated  by  the  said 
firstly-redted  Act,  under  the  style  of  the  Ulster  OuidX 
Company:  and  whereas  the  commissioners  actmg  in 
the  execntion  of  an  Act  made  and  passed  in  the  fifty- 
seventh  year  of  the  reign  of  his  late  Majesty  King 
Oeorge  the  Third,  being  an  Act  to  anthorise  the  issne 
of  exchequer  bills,  and  the  advance  of  money  to  a 
limited  amount  oat  of  the  Consolidated  Fund  for  the 
carrying  on  of  Pablic  works  and  fisheries  in  the  United 
fi^ingdoni,  and  of  the  snbseqnent  Acts  amending  the 
same  (which  commissioners  were  then  commonly  Mlled 
the  excheqner  loan  commissioners),  did  on  or  aboat 
the  twelfth  day  of  ^c^useone  thousand  eieht  hnndied 
and  thirty-three,  nnder  the  provisions  of  the  said  last- 
mentioned  Acts  or  some  of  them,  consent  to  advance 
to  the  said  Ulster  Canal  Company  a  loan  of  one  hun- 
dred and  twenty  thousand  pounds,  by  six  several  in- 
atalmeats  of  twenty  thousand  pounds  each:  and 
whereas  three  of  the  said  instalments  were  respec- 


tively advanced  to  the  said  canal  company  on  the 
twelfth  day  of  August  one  thousand  eight  hundred 
and  thirty-three,  the  fourteenth  day  of  April  one 
thousand  eight  hundred  and  thirty-five,  and  the  thir- 
teenth day  of  October  one  thousand  eight  hundred  and 
thirty-five,  and  the  repayment  thereof  secured  to  the 
said  loan  commissioners  by  three  several  indentures  of 
mortgage,  nnder  the  common  seal  of  the  said  canal 
company,  bearing  date  respectively  the  twelfth  day  of 
August  one  thousand  eight  hundred  and  thirty- three, 
the  fourteenth  day  of  AprU  one  thousand  eight 
hundred    and    thirty-five,  and  the  thirteenth    day 
of  October  one  thousand  eight  hundred  and  thirty- 
five,   whereby,  for  the  considerations  therein  men- 
tioned respectively,   the  said  canal  company  con- 
veyed to  John  Strettel  Brickwood,  the  secretary  of 
the  said  commissionersi  all  the  rates  and  tolls  of  the 
said  canal  receivable  nnder  the  said  Acts  authorising 
and  enabling  the  construction  of  the  same  and  all  the 
freehold  and  leasehold  tenements  and  premises  of  the 
smd  company,  subject  to  redemption  on  payment  by 
the  said  company  of  the  said  principal  sums  so  ad- 
vanced, and  of  all  interest  thereon,  by  such  instalments 
as  were  thereby  provided:  and  whereas  an  Act  was 
passed  in  the  sixth  year  of  his  said  late  Majesty  King 
William  the  Fourth,  being  an  Act  to  amend  and  en- 
large the  powere  and  provisions  of  the  several  Acts 
for  making  and  maintaining  the   Ulster  canal  in  the 
counties  of  Fermanagh,  Monaghan,  and  Armagh  in 
Ireland,  and  thereby  the  said  canal  company  was  em- 
powered to  make  certun  deviations  from  the  line  or 
course  of  the  said  canal,  and  to  make  and  maintain  a 
certain  reservoir  at  Quigalough  in  the  county  of  Mo- 
naghan for  the  purpose  of  supplying  the  said  canal 
with  water,  with  aqueducts,  pipes*  and  other  worka 
necessary  for  such  reservoir,  and  for  the  purpose  of 
such  deviations  and  of  such  reservoir  and  other  works « 
and   the  said  company  was  empowered  to  acquire 
other  lands  as  therem  provided;  and  it  was  thereby 
enacted*  that  all  powen,  aoihorities,  lands,  works* 
and  property  whatsoever  which  should  become  vested 
in  the  said  company  by  Tirtne  of  the  said  Acts  should 
form  part  of  the  premises  and  property  so  assigned 
and  conveyed  by  way  of  mortgage  to  the  sud  Johaik 
Strettel  Brickwood  as  aforesaid :  and  whereas  three 
several  further  sums  of  twenty  thousand  pounds  each 
were  advanced  by  the  said  loan  commissioners  to  the 
said  canal  company,  and  by  three  several  further  in- 
dentures of  mortgage  of  the  said  canal  and  undertak- 
ing, bearing  date  respectively  the  seventh  day  of  June 
one  thousand  eight  hundred  and  thirty-six,  the  ele- 
venth day  of  oSober  one  thousand  eight  hundred  and 
thirty-six,  and  thd  ninth  day  of  May  one  thousand 
eight  hundred  and  thirty*seven,  the  repayment  of  the 
add  three  several  last-mentioned  sums  was  secured  to 
the  said  commissioners,  payable  by  instalments  aa 
therein  respectively  providied:  and  whereas  by  virtue 
of  the  provision.*)  of  the  said  six  several  indentures  of 
mortgage  it  was  provided  that  the  said  six  several  sums 
of  twenty  thousand  pounds  should  be  repaid  by  the 
payment  of  six  several  sums  of  five  thousand  ponnda 
each  on  the  twelfth  day  of  August  one  thousand  eight 
hundred  and  thirty-eight,  and  by  fifteen  subsequent 
equal    yearly   instalments  on   the   twelfth   of  Au* 
gust  in  the  fifteen  subsequent  years:   and  whereaa 
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by  A.  certaio  indentare  of  moitgaga  bearing  date 
the  thirtyfint  daj  of  Odober  one  thousand  eight 
bandied  and  forty,  and  made  between  the  «ud  UUier 
Canal  Company  of  the  first  part,  Sir  John  Fox  Bur^ 
goyne,  Brooke,  Taylor,  OlUey,  and  John  BadcUfi, 
esqniresy  commisnoners  of  public  works  in  Ireland,  of 
the  second  part»  and  Henry  Bichard  Fame,  then  se- 
cretary to  the  sud  commissioners  of  public  works^  of 
the  third  part,  In  consideratioo  of  a  further  sum  of 
ten  thousand  pounds  agreed  to  be  advanced  by  the 
said  oommissioDers  of  public  works  to  the  said  Ulster 
Canal  Company,  all  the  said  canal  and  undertaking, 
and  the  rente  and  tolls  thereof  and  all  the  scTersl 
heredltamento  and  premises  m  the  said  indenture  of 
mortgage  particularly  described,  and  acquired  by  the 
canal  company  for  the  purpose  of  their  said  undertak- 
ing, were  couTeyed  to  the  said  Henry  Bichard  Fame 
as  snch  secretary  as  aforesaid  (subject  nevertheless  to 
the  said  securities  of  the  said  loan  commissioners),  by 
way  of  mortgi^^e,  and  in  order  to  secure  the  repay- 
ment of  the  said  sum  of  ten  thousand  pounds  by  cer- 
tain half-yearly  instalmente  as  therein  provided:  and 
whereas  by  a  certain  indenture  of  demise  bearing  date 
the  twenty-sixth  day  of  March  one  thousand  eight 
hundred  and  fifty-one,  and  made  between  the  said 
John  S.  Brickwood  of  the  one  part,  and  WSliam 
Dargan  of  the  other  part,  after  reciting  the  said  six 
several  indentures  of  mortgage  firstly  herein-before 
mentioned,  and  reciting,  as  the  fact  was,  that  the 
whole  of  the  said  sum  of  one  hundred  and  twenty  thou- 
aand  pounds  vras  due  and  unpaid,  the  said  John  Stret- 
td  Brickwood,  as  such  secretary  as  aforesud,  and  by 
virtue  of  the  statutes  enabling  the  said  commissioners 
in  that  behalf  demised  all  the  said  canal  and  under- 
taking, and  the  rates  and  tolls  thereof,  to  the  said 
William  Dargan,  for  the  term  of  fourteen  years, 
computed  firom  the  first  day  of  January  one  thousand 
eight  hundred  and  fifty-one,  subject  to  the  yearly  rent 
of  four  hundred  pounds,  and  to  a  further  rent  of 
twenty  pounds  for  eveyy  one  thousand  tons  of  traffic 
on  the  said  canal  exceeding  twenty  thousand  tons,  m 
manner  therein  mentioned:  and  whereas  the  said  lease 
expired  by  effluxion  of  time  on  the  first  day  of  Janu- 
ary  one  thousand  eight  hundred  and  sixty-five:  and 
whereas  no  part  of  the  said  sum  of  one  hundred  and 
twenty  thousand  pounds  so  advanced  by  the  said 
public  loan  commissioners,  or  of  the  said  sum  of  ten 
thousand  pounds  advanced  by  the  said  commissioners 
of  public  works,  has  ever  been  repaid,  but  the  same, 
togetuer  with  large  arrears  of  interest  thereon  respec- 
tively, still  remam  due  and  owing,  and  the  whole 
amount  so  due  on  foot  of  the  said  securities  greatly 
exceeds  the  value  of  the  said  canal  and  undertaking 
and  premises  so  subject  to  the  said  mortgages,  and 
said  canal  has  long  since  ceased  to  be  occupied  or 
worked  by  the  said  canal  company,  and  the  same  is 
now  in  possession  of  the  said  public  works  loan  com- 
missioners: and  whereas  the  said  canal  and  works 
have  fallen  into  disrepair  in  many  places,  and  it  is  ex« 
pedient  that  provision  should  be  made  for  the  repair 
thereof,  and  it  may  be  necessary  to  acquire  fnrthet 
righto  in  water  for  the  anpply  of  the  same,  and  also 
to  construct  further  works  in  connexion  with  the  said 
eanal,  and  it  is  expedient  to  transfer  the  said  canal 
and  undertakiog  and  all  property  thereof  to  the  com- 
missioners  of  public  works  in  Irdand,  for  the  pur- 


poses herein-after  expressed:'  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Mi^esty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Pariiament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows: 

1.  All  the  said  canal  called  the  Ulster  canal,  and 
all  the  undertaking  of  the  same,  together  with  all  the 
powers,  privil^es,  and  authorities  vested  in  the  said 
Ulster  Canal  Company  by  any  of  the  Acte  constitut- 
ing or  enabling  such  company,  whether  of  levying  and 
receiving  tolls,  rates,  or  otherwise,  and  all  the  works 
and  property  of  the  said  company,  and  all  lands,  te- 
nements, aud  heredltamento  at  any  time  heretofore 
acquired  by  or  vested  in  the  same  company,  together 
with  all  the  appurtenances  thereof;  and  ail  the  estote, 
right,  title,  and  interest  of  the  said  company  in  or  to 
the  same,  shall,  from  and  after  the  passing  of  this  Act, 
be  vested  in  the  commisuoners  of  public  works  in 
Ireland,  freed  and  discharged  from  all  estotes,  charges, 
and  incumbrances  heretofore  made,  permitted,  or  suf- 
fered by  the  said  canal  company. 

2.  The  said  commissioners  of  public  works,  for  the 
purposes  of  this  Act,  shall  be  incorporated  nnder  the 
style  ofthe  commissioners  of  public  works  in  Ireland^ 
and  by  that  name  shall  have  perpetual  succession  and 
a  common  seal,  to  be  by  them  made,  and  from  time 
to  time  altered,  as  they  shall  think  fit, 

3.  It  shall  be  lawful  for  the  said  commiasionerB, 
with  the  sanction  of  the  lords  commissioners  of  her 
Majesty's  treasury,  to  acquire  any  waters,  lands,  tene- 
ments, and  heredltamento  which  may  be  necessary  or 
convenient  for  the  said  canal,  either  by  porchase  or 
by  way  of  lease. 

4.  For  the  purpose  of  empowering  the  said  com- 
missioners to  purchase  or  takd  any  such  waters,  lands, 
or  hereditomenta,  and  of  enabling  all  corporations, 
bodies  politic,  and  other  penons  to  convey  the  same, 
and  for  the  purpose  of  ascertainittg  the  purchase  mo- 
ney or  compensation  to  be  paid  for  the  same,  and  the 
disposition  of  snch  purchase  money  or  compensation, 
all  and  every  the  stotutoiy  enactmento  now  in  force, 
and  enabling  any  railway  company  in  IreUmd  to  ac- 
quire lands  for  the  puipose  of  ito  undertaking,  shall 
be  deemed  to  be  incorporated  with  this  Act,  and  the 
said  commissioners  shall  be  deemed  the  promoters, 
and  this  Act  shall  be  deemed  the  special  Ad,  within 
the  meanmg  of  the  said  statutory  enactments. 

6.  It  sh^  be  lawfU  for  the  said  oomnuasioners  of 
public  works,  with  the  sanction  of  the  lords  commis- 
sioners of  her  Majesty's  troasnry,  to  sell  aud  convey 
or  lease  the  said  canal  and  undertaking,  and  all  the 
lands,  tenements,  waters,  and  other  matters  and 
things  appurtenant  to  the  same,  for  such  price,  or,  in 
the  case  of  any  such  lease,  for  such  term  of  years,  at 
such  rent,  and  with  or  without  the  payment  of  any 
fine,  and  generally  upon  snch  teems  as  the  said  com- 
.missionersof  pnblic  works  may  think  proper;  and 
every  conveyance  or  lease  of  the  aud  canal  and  nn- 
dertakmg  in  pursuance  of  this  Act  shall  be  efietual  to 
transfer  to  the  purchaser  or  lessee  all  the  premises 
expressed  to  be  thereby  conveyed  or  denused,  foi  sll 
the  estate  purporting  to  be  thereby  transferred,  freed 
and  disdia^;ed  of  all  prior  estates,  charges,  and  in- 
cumbrances created  or  safierod  by  the  said  canal  com- 
pany or  their  assigns. 

6.  Any  such  sale  and  conveyance  or  leaae»  (ss  the 
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eaae  may  be)  may  be  made  to  any  person  or  persons, 
or  to  any  pnblic  company  which  may  be  empowered 
to  parcbase  the  said  canal  and  premises,  or  to  take 
the  flame  on  lease. 

7.  The  said  commissioners  of  pnblic  works,  so  long 
u  they  may  manage  the  said  canal,  and  every  snch 
person  or  persons  or  pnblic  company  as  aforesaid, 
from  and  after  sach  purchase  or  lease,  aad  so  long  as 
the  said  canal  and  premises  shall  be  vested  in  such 
purchasers  or  lessees,  shall  possess  all  the  rights,  au- 
thorities, and  privileges,  and  be  subject  to  all  the  lia- 
bflities,  which  the  said  canal  company  would  have 
possessed  or  wonld  have  been  subject  to  had  sach 
canal  company  continued  to  possess  and  manage  the 
said  canal  and  premises. 

8.  All  sums  of  money  received  by  the  said  com- 
missioners of  public  works  in  respect  of  any  such  sale 
or  lease  as  aforesaid,  and  the  surplus  of  all  monies 
received  by  them  for  rates,  tolls,  and  profits  in  the 
management  of  the  said  canal,  and  which  shall  remain 
after  defraying  the  current  expenses  thereof,  shall  be 
applied  in  the  first  place  to  the  payment  of  all  sums 
dae  for  principal  and  interest  on  foot  of  the  advances 
of  public  money  so  made  to  the  said  canal  company  in 
the  manner  berdn-before  mentioned,  and  the  interest 
due  thereon,  and  in  the  next  place  to  the  payment  of 
an  sums  advanced  and  expenses  Incurred  by  virtue  of 
this  Act,  with  interest  thereon  at  the  rate  of  four  per 
centum  per  annum  from  the  time  such  advances  shall 
have  been  made  or  expenses  incurred,  or  in  such  other 
manner  as  the  lords  commissioners  of  her  Majesty's 
treasury  may  from  time  to  time  direct. 

9.  And  be  it  enacted,  that  the  several  enactments 
contained  in  an  Act  passed  in  the  session  of  Parlia- 
ment holden  in  the  first  and  second  years  of  the  reign 
of  his  late  Majesty  King  WilUam  the  Fourth,  intituled 
An  Act  for  the  Extension  and  Promotion  of  Public 
Works  in  IreUind,  which  affect  or  relate  to  any  ac- 
tion or  suit  to  be  commenced  against  the  commission- 
ers for  the  executipn  of  the  last  recited  Act,  or  any 
person  or  persons,  for  anything  done  by  virtue  of  or 
in  parsaattce  of  the  last-recited  Act,  or  any  proceed- 
ings in  any  such  action  or  suit,  or  any  limitation  of 
time  for  the  commencement  thereof,  or  any  costs 
thereof,  or  any  evidence  to  be  given  therein,  or  any 
notice  of  action  or  suit,  or  satisfaction  or  tender 
thereof  or  any  action  or  suit  to  be  commenced  by  the 
said  commissioners,  or  any  proceeilings  therein,  or  any 
abatement  or  discontinuance  of  any  such  action  or  suit, 
or  to  the  court  in  which,  or  to  the  terms  or  conditions 
on  which,  any  such  action  or  suit  shall  be  brought 
agUQSt  the  said  commissioners,  collectively  or  indivi- 
doally,  shall  so  far  as  the  same  are  applicable,  be  held 
to  apply  to  and  extend  to  any  action  or  suit  to  be 
commenced  against  the  commissioners  of  pnblic  works 
in  Ireland^  or  any  perspn  or  persons,  for  anything 
done  by  virtue  of,  or  in  pursuance  of,  or  on  account 
of  this  Act,  or  to  any  proceedings  in  or  relating  to 
any  sach  action  or  suit. 

OAF.  OX. 

Ad  Act  to  confirm  a  certain  Provisional  Order  under 
•«The  Local  Government  Act,  1858,"  relating  to 
the  Hastings  District.  [5th  Jtdy^  1865]. 


CAP  CXI. 

An  Act  to  regulate  the  disposal  of  money  and  effects 
under  the  control  of  the  Admiralty,  belonging  to 
deceased  officers,  seamen,  and  marines  of  the  Royal 
Navy  and  marines,  and  other  persons. 

[5thJtt/y,  1865.] 

Sec.  1.  Short  title. 

2.  Interpretation  of  terms. 

3.  Residue  belonging  to  deceased  officert^  sea- 

men, or  marines. 

4.  Residue  belonging  to  deceased  persons  in  civil 

service  of  navy, 

5.  Residue  exceeding  £100  to  be  paid  tfi  repre- 

sentative, 

6.  Residue  not  exceeding  £100  to  be  paid  to  re- 

presentative, if  any, 

7.  Power  to  require  certificate^  ^c.  before  reprc' 

sentation. 

8.  Residue  not  exceeding  £100  andnorepre^ 

sentation^  power  to  pay  it  to  widow,  j'C. 

9.  Admiralty  not  bound  to  pay  to  nominee  of 

representative* 
10.  Admiralty  not  to  dispose  of  residue  for  three 

months,  ^c. 
1 1  •  Provision  for  payment  of  debts  out  of  residue* 

12.  Saving  for  easisting  ckams. 

13.  Provision  as  to  unsold  effects,  4rc. 

14.  Disposal  of  medals  and  decorations. 

15.  Exemptions  from  duty. 

16.  VoUdUy  of  payments^  sales^  ju  under  this 

AcL 

17.  Her  Majesty  may  make  orders  in  council. 

1 8. .  Orders  in  council  to  be  published  in  the  Lon- 

don  Oazette. 
19.  Commencement  of  Act, 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
as  follows: 

1.  This  Act  may  be  cited  as  The  Navy  and  Ma- 
rines (Property  of  Deceased)  Act,  1865. 

2.  In  this  Act — 

The  term  *'  the  Admiralty  "  means  the  Lord  High 
Admiral  of  the  United  Kingdom,  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral: 

The  term  ** officer'*  means  a  commissioned,  war- 
rant, or  subordinate  officer,  or  assistant  engineer, 
in  her  Majesty's  naval  or  marine  force: 

The  term  ** seaman  or  marine"  means  a  petty 
officer  or  seaman,  non-commissioned  officer  of 
marines  or  marine,  or  other  person  forming  part, 
in  any  capacity,  of  the  complement  of  any  of 
her  Majesty's  vessels,  or  otherwise  belonging  to 
her  Majesty's  naval  or  marine  force  (not  being 
an  officer  within  the  meaning  of  this  Act),  or  a 
petty  officer  or  man  of  the  royal  naval  reserve  or 
naval  coast  volunteers: 
The  term  '*  representation "  includes  probate  and 
letters  of  administration,  with  or  without  will 
annexed: 
The  term  "representative"  means  any  person 
taking  out  representation. 
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The  term  **  person  '*  inclndes  a  corporation. 

3.  On  the  death  of  any  person  being  or  having 
been  an  officer,  seaman,  or  marine,  the  amoant  (if 
any)  to  the  credit  of  the  deceased  in  the  books  of  the 
Admiralty,  in  respect  of  sale  of  effects,  arrears  of  pay, 
wages,  prize  money,  bounty  money,  grants,  or  other 
allowances  in  the  nature  thereof,  or  other  money  pay- 
able by  the  Admiralty  (which  amount  is  hereafter  in 
this  Act,  with  reference  to  every  such  case,  called  the 
residue),  shall  be  dbposed  of  according  to  the  provi- 
inonB  of  this  Act. 

4.  On  the  death  of  any  person  being  or  having 
been  employed  in  any  of  her  Majesty's  dockyards 
or  other  naval  establishment,  or  in  any  of  the  civil 
departments  of  the  navy,  or  entitled  to  an  allowance 
from  the  Compassionate  Fund,  or  of  any  widow  enti- 
tled to  a  pension  on  the  establishment  of  the  navy, 
the  amount  (if  any)  due  by  the  Admiralty  (which 
amount  is  hereafter  in  this  Act,  with  reference  to 
eTery  such  case,  called  the  residue),  shall  be  disposed 
of  according  to  the  provisions  of  this  Act. 

5*  Where  the  residue  exceeds  one  hundred  ponnds 
the  Admiralty  shall  dispose  thereof  by  paying  it  to 
the  representative  of  the  deceased. 

6.  Where  the  residue  does  not  exceed  one  hundred 
pounds  it  shall  not  be  necessary  for  any  purpose  that 
representation  to  the  deceased  be  taken  out;  but  in 
any  case  the  Admiralty  may,  if  they  think  (it,  require 
representation  to  be  taken  out,  and,  if  on  that  reqoi- 
aitlon  or  otherwise,  representation  is  taken  out,  then 
the  Admiralty  shall  dispose^  of  the  residue  by  paying 
it  to  the  representative. 

7.  In  the  case,  nevertheless,  of  a  seaman  or  ma- 
rine, the  Admiralty  shall  not  be  bound  to  pay  the 
residue  (whatever  be  its  amount)  to  the  representa- 
tive of  the  deceased,  if  representation  has  been  taken 
out  either  by  a  creditor  as  such,  or  by  any  person  without 
such  certificate  respecting  the  title  to  representation 
having  been  first  obtained  from  the  Admiralty,  or 
such  other  regulations  or  conditions  having  been  doly 
observed  or  performed,  as  is  or  are  prescribed  by 
order  in  council;  and  in  any  such  case  the  Admiralty 
shall  dispose  of  the  residue  in  pursuance  of  this  Act 
as  if  representation  had  not  been  taken  out 

8.  Where  the  residue  does  not  exceed  one  hundred 
pounds,  and  representation  is  not  taken  out,  then, 
anbject  to  the  other  provisions  of  this  Act,  the  Admi- 
ralty shall,  as  soon  as  may  be,  dispose  of  the  residoe 
as  follows:— 

(l.)  They  shall,  if  they  think  fit,  pay  the  residue 
to  any  person  showing  herself  or  himself  to 
their  satisfaction  to  be  entitled  to  take  out 
representation  to  the  deceased  (otherwise 
than  as  a  creditor) — to  the  end  that  the 
residue  may  be  applied  by  the  person  to 
whom  it  is  so  paid  in  a  due  course  of  admi- 
nistration ;  and  the  samn  shall  be  so  ap- 
plied accordingly  (for  which  application  the 
Admiralty  may  require  such  security  as 
they  think  fit): 

(2.)  Or  else  the  Admiralty  shall,  if  they  think  fit, 
pay  to  the  persons  (if  any)  beneficially  in- 
terested in  the  residue  their  respective 
shares  thereof: 

(3.)  And  in  ca^  where  the  foregoing  provinons 


of  the  present  section  do  not  apply,  and 
the  amount  of  the  residue  appears  to  the 
Admiralty  insufilcient  to  cover  the  expense 
of  representation,  the  Admiralty  shall  dis- 
pose of  the  residue  in  manner  prescribed 
by  order  in  connciL 
9'  In  the  case  of  a  seaman  or  marine,  the  Admi- 
ralty shall  not  pay  the  residue  or  any  part  thereof  to 
any  nominee  of  the  representative  of  the  deceased  or 
of  a  person  entitled  to  take  out  representation  to  the 
deceased,  whether  such   nominee  be  appointed   by 
power  of  attorney  or  otherwise,  unless  in  special  cir- 
cumstances it  appears  to  the  Admiralty  safe  and  pro- 
per to  make  such  payment  to  any  such  nominee. 

10.  Notwithstanding  anything  in  this  Act,  the  Ad- 
miralty shall  not  in  any  case  dispose  of  the  residue  or 
any  part  thereof  otherwise  than  by  paying  the  same 
to  the  representative  of  the  deceased  until  after  the 
expiration  of  three  months  from  the  receipt  by  the 
Admiralty  of  notice  of  the  death,  unless  in  apecial 
circumstances  it  appears  to  the  Admiralty  safe  and 
proper  to  dispose  of  the  residue  or  any  part  thereof 
at  an  earlier  time. 

1 1.  In  the  case  of  a  seaman  or  marine,  where  re- 
presentation is  not  taken  out,  the  Admiralty  shall  be- 
fore disposing  of  the  residue  or  any  part  thereof  satisfy 
out  of  the  residue  (as  far  as  the  same  will  extend) 
any  debt  of  the  deceased  of  which  they  have  notice, 
subject  to  the  following  conditions: 

First. — ^That  the  debt  aQcrued  due  withui  three 

years  before  the  death: 
Second. — ^That  payment  of  it  is  claimed  within 
two  years  after  the  death: 

Third That  the  claimant  proves  the  debt  to  the 

satisfaction  of  the  Admiralty: 

Fourth That  six  mopths  have  elapsed  from  the 

receipt  by  the  Admiralty  of  notice  of  the  death, 
and  no  person  has  shown  herself  or  himself  to 
the  satisfaction  of  the  Admiralty  to  be  entitled 
to  take  out  representation  to  the  deceased. 
In  any  such  case  any  person  claiming  to  be  a  cre- 
ditor of  the  deceased  shall  not  be  entitled  to  obtain 
payment  of  his  debt  out  of  any  money  being  under 
this  Act  in  the  hands  of  the  Admiralty  by  any  means 
or  proceeding  whatever  except  by  means  of  a  daim 
lodged  with  the  Admiralty  and  proceedings  thereon 
under  and  according  to  this  Act 

12.  Nothing  in  this  Act  shall  prejudic'ially  affect 
the  claim  of  any  creditor  in  respect  of  a  debt  incurred 
before  the  commencement  of  this  Act. 

13.  The  provisions  of  this  Act  relative  to  the  re- 
sidue, in  the  case  of  a  deceased  officer,  seaman,  or 
marine,  shall  extend  and  apply,  mutatia  mtOandis,  to 
unsold  effecu  and  money  (if  any)  in  charge  of  the 
Admiralty. 

14.  Medals  and  decorations  belonging  to  an  officer, 
seaman,  or  marine  dying  on  service  shall  not  be  consi- 
dered as  comprised  in  the  personal  estate  of  the  de- 
ceased with  refereiice  to  the  claims  of  creditors,  or 
for  any  of  the  purposes  of  administration  under  (his 
Act  or  otherwise;  and,  notwithstanding  anything  in 
this  or  any  other  Act,  the  same  shall  be  held  and  dis- 
posed of  according  to  regnUtions  prescribed  by  order 
in  council 

15.  Where  the  residue  does  not  exceed  one  has- 
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dred  poanda  and  U  fldminbtered  and  duposed  of  under 
this  Act  without  representation  being  taken  out,  it 
shall  not  be  liable  to  the  payment  of  any  duty;  and 
if  in  anj  case  the  Admiralty  under  this  Act  require 
securitj.  by  bond  for  the  application  of  a  residue  in 
due  coarse  of  administration,  the  bond  shall  be 
exempt  from  stamp  duty  where  aa  ordinary  adminis- 
tratioa  bond  relative  to  the  same  residue  would  be  so 
exempt ;  but  this  provbion  shall  not  idTect  any  exemp- 
tion from  duty  existing  independently  hereof. 

1&  Every  payment  or  application  of  money,  and 
9irerj  sale  or  other  disposition  of  properly,  made  by 
the  Admiralty  in  pursuance  of  this  Act,  or  of  any 
order  in' council  for  carrying  this  Act  into  effect,  shall 
be  good  and  valid  as  against  all  persons  whomsoever; 
and  the  Admiralty  shall  be  by  virtue  of  this  Act  ab- 
Bolntelj  dischargcMl  from  all  liability  in  respect  of  the 
money  or  other  property  so  paid,  applied,  or  disposed 
of. 

17.  Her  Majesty  in  council  may  from  time  to  time 
make  such  orders  in  conndl  as  may  seem  meet  for 
the  better  execution  of  any  of  the  purposes  of  this 
Act. 

18.  Eveiy  order  in  council  under  this  Act  shall  be 
published  in  the  London  Oazette,  and  shall  be  laid  be- 
fore both  Houses  of  Parliament  within  thirty  days  after 
the  making  thereof,  if  Parliament  is  then  sitting,  and 
if  not  then  within  thirty  days  after  the  next  meeting 
of  Parliament. 

19.  This  Act  sha^  commence  on  such  day,  not 
later  than  the  first  day  of  January^  one  thousand 
eight  hundred  and  sixty-six,  as  her  Majesty  in  coun- 
cil thinks  fit  to  direct. 

Any  order  in  council  for  the  better  execution  of 
tny  of  the  puipodes  of  this  Act  may  nevertheless  be 
made  before  that  day,  but  not  so  as  to  commence  be- 
fore it. 


CAP.  CXU. 
An  Act  to  repeal  Enactments  relating  to  Powers  of 
the  Commissioners  of  the  Admiralty,  and  to  various 
Matters  under  the  Control  of  the  Admiralty. 

[6thJti/y,  1865.] 

CAP.  CXIIL 
An  Act  to  authorize  the  Payment  of  Retiring  Pen- 
sions to  Colonial  Gbvemors.       [5th  July^  1865.] 

1.  DeJlniUon  of  **  Colony y 

2.  Full  rate  of  pension  as  heretn  ^aied. 

3.  Reduced  rate. 

4.  W/ienJidl  rate  may  he  granted. 

5.  When  reduced  rate  may  be  granted, 

6.  Permanent  civU  service  not  to  be  counted  un- 

der this  or  any  other  AcL 

7.  Deductions  from  pensiona  on  account  of  half 

pay,4rc 

8.  Advaticemenk  to  higher  rates  of  pension. 

9.  Person  receiving  pension  bound  to  accept  em- 

phymmttitlofage  of  sixty;  not  to  relin- 
quish  it  tUl  sixty-Jive* 

10.  As  to  pension  ofperson  also  employed  in  dvil 

service. 

11.  What  to  be^  deemed  employment  in  jivil  ser- 

vice. 


12.  Secretary  of  state  to  determine  when  an 

officer  is  an  administration  oj  government. 

13.  Statement  ofpe^uionsto  be  laid  before  Par* 

liament. 
*  Whirb/s  it  is  expedient  that  retiring  pensions  should 
be  granted  in  certain  cases  to  officers  who  have  admin- 
istered the  government  of  her  Majesty's  colonial  pos- 
sessions:* Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows: 

1.  In  this  Act  the  term  ** colony*'  includes  any 
plantation,  island,  or  other  possession  within  her 
Majesty's  dominions,  exclusive  of  the  United  King- 
dom of  Oreat  Britain  and  Ireland,  and  of  the  islands 
being  immediate  dependencies  thereof,  and  exclusive 
of  India  as  defined  by  the  Act  of  Parliament  of  1858 
•*for  the  better  government  of  IndiaJ** 

2.  The  full  rate  of  pension  herein-afler  referred  to 
shall  be  as  follows,  that  is  to  say: 

In  the  case  of  officers  who  shall  for  at  least  four 
years  have  administered  the  government  of  any 
colony  or  colonies  in  which  the  salary  of  the 
governor  is  not  less  than  five  thousand  pounds, 
one  thousand  pounds: 

In  the  case  of  officers  who  shall  for  at  least  four 
years  have  administered  the  government  of  any 
colony  or  colonies  in  which  the  salary  of  the 
governor  is  not  less  than  two  thousand  five 
hundred  pounds,  seven  hundred  and  fifty  pounds: 

In  the  case  of  officers  who  shall  for  at  least  four 
years  have  administered  the  government  of  any 
colony  or  colonies  in  which  the  salary  of  the 
governor  is  not  less  than  one  thousand  two  hun- 
dred pounds,  five  hundred  pounds. 

In  other  cases,  two  hundred  and  fifty  pounds. 

3.  The  reduced  rate  of  pension  herein -after  re- 
ferred to  shall  in  all  cases  be  two  thirds  of  the  full 
rate. 

4.  One  of  her  Majesty's  principal  secretaries  of 
state  may,  by  writing  under  his  hand,  grant  the  full 
rate  of  pension  to  any  person  who,  being  of  the  age 
of  sixty,  shall  have  administered  the  government  of 
any  colony  or  colonies,  for  periods  amounting  in  the 
whole  to  eighteen  years,  or  who,  being  of  the  age  afore- 
said, shall  have  administered  such  government  or  go- 
vernments for  periods  amounting  in  the  whole  to  ten 
years,  and  shall  have  been  employed  in  the  whole 
either  in  such  administration  or  in  the  permanent 
civil  service  of  her  Majesty,  for  periods  amounting  in 
the  whole  to  twenty- five  years,  or  to  any  person  who, 
having  administered  such  government  or  governments, 
for  periods  amounting  in  the  whole  to  fifteen  years, 
shall  have  established,  to  the  satisfaction  of  such 
secretary  of  state,  that  he  is  incapable,  from  infirmity 
of  mind  or  body  contracted  while  administering  his 
government,  of  discharging  the  duties  of  any  office  in 
the  public  service,  and  that  such  infirmity  is  likely  to 
be  permanent 

5.  Such  secretary  of  state  may,  by  such  writing  as 
aforesaid,  grant  the  reduced  rate  of  pension  to  any 
person  being  of  the  age  of  sixty,  who,  after  having 
attained  the  age  of  forty,  shall  have  administered  the 
government  of  any  colony  or  colonies,  for  periods 
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amonnting  in  the  whole  to  twelve  years,  or  to  any 
person  being  of  the  age  of  sixty,  who,  after  having 
attained  the  age  of  forty,  shall  have  administered 
snch  government  or  governments  for  periods,  amonnt- 
ing in  the  whole  to  eight  years',  and  shall  have  been 
employed  in  the  whole,  either  in  snch  administration 
or  in  the  permanent  civil  service  of  her  Majesty,  for 
periods  amonnting  in  the  whole  to  twenty  years,  or  to 
any  person  who,  having  administered  snch  govern- 
ment or  governments  for  periods  amonnting  m  the 
whole  to  ten  years,  shall  have  established  to  the  satis- 
faction of  soch  secretary  of  state  that  he  is  incapable, 
from  infirmity  of  mind  or  body  contracted  while  ad- 
ministering his  government,  of  discharging  the  duties 
of  any  office  in  the  pnblic  service,  and  that  snch  infir- 
mitv  is  likely  to  be  permanent. 

6.  No  person  whose  claim  to  a  pension  under  the 
provisions  of  this  Act  is  founded  in  part  upon  his  em< 
ployment  in  the  permanent  civil  service  of  her  Ma- 
jesty shall  be  entitled  to  claim  a  superannuation 
allowance,  in  respect  of  the  same  employment,  under 
the  provisions  of  any  other  Act  of  Parliament 

7.  In  case  any  person  to  whom  a  pension  shall  hare 
been  granted  under  the  provisions  of  this  Act  shall  be 
or  become  entitled  to  any  half  pay,  salary,  or  other 
emolument  from  any  pnblic  revenue  raised,  or  in  re- 
spect of  any  public  services  performed  withiu  her 
Majesty's  dominions,  his  pension  shall  be  reduced  by 
half  the  amount  of  such  half  pay,  salary,  or  emolu- 
ment. 

8.  In  case  any  person  to  whom  a  pension  shall  have 
been  granted  under  the  provisions  of  this  Act  shall, ' 
by  reason  of  his  re-employment  become  eligible  for 
any  higher  rate  of  pension  than  that  already  granted 
him,  one  of  her  Majesty's  principal  secretaries  of 
state  may,  by  such  writing  as  aforesaid,  grant  to  him 
such  higher  rate  of  pension. 

9.  In  ca^  any  person  having  administered  the  go- 
vernment of  any  colony  and  not  being  of  the  full  age 
of  sixty,  shall  be  called  upon  by  her  Majesty  to  admi- 
nister the  government  of  any  colony  not  being  of  a 
lower  class  than  that  on  which  his  rate  of  pension  has 
been,  or  in  case  of  his  retirement  on  reaching  the  age 
of  sixty  would  be  calculated,  and  not  being  incapable 
from  infirmity  of  mind  or  body  of  administering  snch 
government,  shall  refuse  to  administer  the  same ;  or 
if  any  snch  person,  not  being  of  the  full  age  of  sixty- 
five,  shall  relinquish  such  government  without  the 
permission  of  her  Majesty,  or  shall  neglect  or  decline 
to  execute  the  duties  thereof  satisfactorily,  the  said 
secretary  of  state  may  by  writing  under  his  hand  dc 
clare  that  such  person  has  forfeited  all  claims  to  any 
pension  under  this  Act,  and  such  claim  shall  there- 
upon be  forfeited  accordingly. 

10.  In  case  any  person  shall  have  administered 
the  government  of  any  colony  or  colonies,  and  shall 
likewise  have  been  employed  in  the  permanent  civil 
service  of  her  Majesty,  but  shall  not  have  beicome 
entitled  to  any  pension  under  the  preceding  clauses  of 
this  Act,  the  number  of  years  passed  in  the  govern- 
ment of  such  colony  oi:  colonies  shall,  for  the  pur- 
poi>e  of  computing  any  superannuation  allowance  to 
be  granted  to  such  person  under  the  Superannuation 
Act,  1 859,  be  taken  to  have  1  esn  passed  in  the  per- 
manent civil  service  of  her  Majesty,  and  at  the  rate  of 


salary  last  received  by  such  person  in  respect  of  his 
employment  in  such  permanent  civil  service. 

1 1 .  Any  person  claiming  a  pension  shall,  for  the 
purposes  of  this  Act,  be  taken  to  have  been  employed 
in  the  permanent  civil  service  of  her  Majesty  while 
holding  any  office  which  at  the  time  of  his  daiming 
snch  pension  would  entitle  the  holder  thereof  to  super- 
annuation allowance  under  the  Superannuation  Act, 
1859. 

12.  One  of  her  Majesty*s  principal  secretaries  of 
state  may,  with  the  consent  of  the  Lords  Commis- 
sioners of  the  Treasuiy,  from  time  to  time  determine 
under  what  conditions  and  to  what  extent  any  officer 
shall  be  deemed  for  the  purposes  of  this  Act  to  have 
been  administering  the  government  of  any  colony 
while  administering  the  same  proviuonally,  or  while 
absent  from  his  government  with  permission  of  her 
Majesty ;  and  for  the  purposes  of  this  Act  Ae  com- 
mission issued  under  the  great  seal  of  the  territory  of 
New  South  Wales  for  the  government  of  the  district 
of  Fort  Philip  shall  be  taken  to  have  constituted  that 
district  a  colony. 

13.  All  pensions  granted  under  this  Act  shall  be 
paid  out  of  snch  monies  as  Pariiament  may  pro- 
vide for  that  purpose,  and  a  statement  of  all  sach 
pensions  shall  be  laid  annually  before  Parliament. 

CAP.  OXIV. 
An  Act  for  confirming,  with  Amendments,  certain 
Provisional  Orders  made  by  the  Board  of  Trade 
under  The  General  Pier  and  Harbour  Act,  1861, 
relating  to  Eaatboume^  CUotdon^  Heme  Bcty^ 
Llandrillo,  and  Penaam.  [5th  July,  1865.] 

CAP.  CXV. 

An  Act  to  amend  The  Naval  Discipline  Act,  1864. 

[5th  Jtily  1865.] 

1.  Amendment  of  Act  of  1864  aa  to  mmmum 

term  of  penal  servitude. 

2.  Short  title. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spi- 
ritual and  temporal,  and  commons,  in  this  present 
Pariiament  assembled,  and  by  the  authority  of  the 
same  as  follows: 

1.  With  respect  to  any  sentence  of  penal  servitude 
passed  after  the  passing  of  this  Act  under  The  Naval 
Discipline  Act,  1864,  paragraph  (4.)  of  section  forty- 
nine  of  that  Act  shall  have  efiect  as  if  the  words 
**  not  less  than  five  years  "  were  substituted  therem 
for  the  words  **  not  less  than  thiee  years." 

2.  This  Act  may  be  cited  as  the  The  Naval  Disd- 
pUne  Act  Amendment  Act,  1865. 

CAP.  CXVL 
An  Act  to  explain  the  Foreign  Jurisdiction  Act. 

[5  th  July  1865.] 

1.  Meaning  of  *' British  eolonf"  m  6  ^  7  FicL 

C.94. 

2.  Short  tUle. 

Be  it  declared  and  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in 
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thu  present  Parliament  assembled,  and  bj  the  aatbo- 
ritj  of  tbe  same,  as  follows: 

1.  In  the  Fon^gn  Jnrisdlctloa  Act  (that  is  to  say, 
the  Act  of  the  session  of  the  sixth  and  seventh  years 
of  her  Majesty'^  reign,  chapter  ninety-fonr,  *'  to  re- 
move doabts  as  to  the  **  exercise  of  power  and  jaris- 
dicdon  by  her  Majesty  within  divers  conntries  and 
places  oat  of  her  Majesty's  dominions,  and  to  render 
the  same  more  effectual,'')  the  term  ^^ British  colony" 
inclades  and  shall  be  construed  to  include  any  of  her 
Majesty's  possessions  ont  of  the  United  Kingdom. 

2.  This  Act  may  be  cited  as  The  Foreign  Juris- 
dictiofi  Act  Amendment  Act,  1865. 


OAF.  OXVII. 

An  Act  to  regolate  the  Appointment  of  a  Vicar  or 
incumbent  to  the  Vicarage  of  the  Parish  Church  of 
Boehdale  in  the  Oounty  of  Lancaster  and  in  the 
Diocese  of  Manchsater.  [5th  July,  1 866.] 


CAP.  oxvnL 

An  Act  to  oonttnae  and  amend  the  Peace  Preserva- 
tion {Ireland)  Act,  1856.  [5th  July,  1865.]  » 

Sec  I .  Printed  copies  of  wery  proclamation,  ^c.  to  | 
be  issued  under  last-mentioned  Act  to  be 
posted,  4rc.  I 

2.  Production  of  Dublin   Oazetle  containing 

publication  of  any  proclamation  to  be  con-  \ 
ckuive  evidence  of  f  oats,  ire 

3.  Sect.  I  of  23  i;  24  Vict.  e.  138,  repealed. 

4.  Copy  of  proclamation  to  be  laid  before  Par- 

liament. 

5.  19  j*  20  Vict,  c  36,  as  amended  by  this  Act 

continued. 

•  Whereas  by  an  Act  passed  in  the  twenty-fifth  and 
twenty-sixth  years  of  her  Miyesty,  chapter  twenty- 
four,  the  **  Peace  Preservation  (Irdand)  Act,  1856," 
as  the  same  is  amended  by  the  Act  passed  in  the 
tweoty-third  and  twenty-fourth  yeara  of  her  Migesty, 
chapter  one  hundred  aiul  thirty-eight,  was  continued 
in  force  until  the  first  day  of  July  one  thousand  eight 
hundred  and  sixty-four,  and  until  the  end  of  the  then 
next  session  of  Parliament:  and  whereas  it  is  expe- 
dient that  the  said  *'  Peace  Preservation  {Ireland) 
Act,  1856,"  should  be  fuither  amended  and  continued 
for  a  limited  time:'  be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  m  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  The  printed  copies  of  every  proclamation,  ab- 
stract, and  notice  to  be  issued  under  the  provisions 
of  the  said  last-mentioned  Act  shall  be  posted  on  or 
near  to  the  doors  of  all  places  of  public  worship  and 
of  every  police  station  and  barrack  within  the  district 
named  in  such  proclamation  by  some  one  or  more  of 
the  constables  or  sub-constables  of  the  constabulary 
force;  and  as  soon  as  may  be  after  any  constable  or 
sob-constable  shall  have  posted  any  of  such  printed 
copies  within  such  district,  or  any  part  thereof,  he 
shall  verify  such  posting  by  a  solemn  declaration  an- 
nexed to  such  printed  copy,  to  be  made  before  a  jus- 


tice of  the  peace  in  the  form  or  to  the  effect  specified 
in  the  Schedule  to  this  Act  annexed;  and  such  con- 
stable or  sub-constable  shall  deposit  such  printed  copy 
and  declaration  annexed  thereto  with  the  clerk  of  the 
peace  for  the  county  or  county  of  a  city  within  which 
such  district  or  any  part  thereof  is  situate;  and  the 
said  plerk  of  the  peace  shall  sign  and  date  the  same, 
and  shall  preserve  tbe  same  amongst  tbe  records  of 
the  said  county  or  county  of  a  city;  and  the  same, 
when  produced  from  the  custody  of  such  clerk  of  the 
peace,  shall  be  conclusive  evidence  that  the  said  pro- 
clamation, abstract,  and  notice  was  dulj  posted  within 
the  district  or  part  of  the  district  in  said  declaration 
mentioned. 

2.  The  production  of  a  printed  copy  of  the  Dublin 
Crautte,  purporting  to  be  printed  and  published  by 
the  Queen's  authority,  containing  the  publication  of 
any  proclamation,  warrant,  order,  or  notice  under  the 
said  recited  Act  or  this  Act,  shall  be  conclusive  evi- 
dence of  all  such  facts  and  circumstances  as  were  or 
shall  be  necessary  to  authorise  the  issuing  of  any  such 
proclamation,  warrant,  order,  or  notice;  and  every 
such  proclamation,  warrant,  order,  or  notice  shall  be 
deemed  and  taken  in  all  such  courts  respectively,  to  all 
intents  and  purposes  whatsoever,  to  have  been  issued 
in  conformity  with  the  said  recited  Act  and  this  Act. 

3.  From  and  after  the  passing  of  this  Act  the  first 
section  of  the  Act  passed  in  the  session  of  Parliament 
held  in  the  twenty-third  and  twenty-fourth  yeara  of 
the  reign  of  her  present  Majesty,  chapter  one  hun- 
dred and  thirty -eight,  shall  be  and  the  same  is  hereby 
repealed. 

4.  A  copy  of  every  proclamation  issued  nnder  the 
authority  of  this  Act  shall  be  laid  before  each  house  of 
Parliament  within  fourteen  days  of  the  date  of  the 
same,  if  Parliament  be  then  assembled,  and  if  not  then 
within  fourteen  days  of  the  next  subsequent  meeting 
of  Parliament. 

5.  The  *'  Peace  Preservation  (Ireland)  Act,  1856," 
as  the  same  is  amended  in  this  Act,  dudl  be  and  con- 
tinue in  force  until  the  first  day  of  July  one  thousand 
eight  hundred  and  sixty-six.  and  until  the  end  of  the 
then  next  session  of  Parliament. 

SCHEDULE. 
Form  o?  Solemn  Dbclarahov. 

I  A.B,  (constable  or  sub-constable)  do  solemnly  and 
sincerely  declare,  that  on  the*  day  ef 

and  [here  insert  the  dates'],  I  posted  on  or  near  to  the 
doors  of  all  places  of  public  worship  and  of  every 
police  station  and  barrack  within  that  part  of  the  dis- 
trict named  or  referred  to  in  the  within  (proclamation 
or  notice),  known  and  called  by  the  name  of  [here 
insert  the  name  of  the  barony j  half  barony,  towwand^ 
^c],  true  copies  of  the  annexed  (proclamation  or 
notice  and  abstract) ;  and  1  make  this  solemn  decla- 
ration conscientiously  believing  the  same  to  be  true, 
and  by  virtue  of  the  proviaons  of  an  Act  passed  in 
the  nxth  year  of  the  reign  of  his  Majesty  King  Wil- 
liam the  Fourth,  chapter  sixty-two,  for  the  abolition 
of  unnecessary  oaths. 

(Signed)        A.B. 

Made  and  aubscribed  before  me  this  day  of 

,  in  the  year  186    • 
(Signed)      CJ>.,  Justice  of  the  Peace. 
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CAP.  QXHL 

An  Act  for  oontinoing  Tarioos  expiring  Acta. 

[5th  Jvljf,  1865.] 

Sec.  1.  ShoHHtU. 

2.  CofUinuance  of  AeU  in  S(AedvU. 

«  Wbzbsab  the  seyeral  Acts  mentioned  in  the  first 
eolnmn  of  the  Schedule  hereto  are  wholly,  or  aa  to 
certdn  provisions  thereof,  limited  to  expire  at  the 
times  specified  in  respect  of  sach  Acts  in  the  foorth 
colamn  of  the  said  schedole:  and  whereas  it  b  expe- 
dient to  continae  snch  Acts,  in  so  far  as  thej  are 
temporaiy  in  their  duration,  for  the  times  mentioned 


in  respect  of  soch  Acts  respeetiTelj  in  theSfifth  oalnmo 
of  the  said  Schedule:'  be  it  enacted  bj  the  Qneeo*! 
most  excellent  Majesty,  by  and  with  the  adviee  and 
consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  Parliament  assemUed,  and  bj 
the  authority  of  the  same,  as  foUows: 

1.  This  Act  may  be  cited  for  all  purposes  as  tbs 
"Expiring  Laws  Continuance  Act  1865." 

2.  The  Acts  mentioned  in  column  one  of  the  said 
Schedule,  and  the  Acts,  if  any,  amendmg  the  same, 
shall,  in  BO  far  as  such  Acts  or  any  provisions  thereof 
are  temporary  in  theur  duration,  bis  contiooed  antil 
the  times  respeetively  specified  in  respea  of  soch 
Acts  in  the  fifth  column  of  the  said  Sdiedole. 


SCHEDULE. 


OilgiiuaAeU 


1 


8  ft  4  Viet  a  99. 

Poor-rates,  Stock 

hiTrada,  Es- 

eiDption. 

4  ft  6  Ylct  e.  5 

Applioatlon     of 

^ighwsyRatM 

to      Tunipike 

Roads. 

10  Vict  0.82. 
Landed  Property 

loproreioeDt 
(Ireland). 
lO&ll  Viet.  0.90. 
Poor  Laws  (Ire- 
land). 
10ftllViot.o.9a 
EoolesiastioBlJii- 
riadiotion. 

11  &12yioto.82. 
CoaDt7Cess(Ire- 

lift  12Vlot  0.107. 

Sheep  and  Cattle 

diseased* 

14  ftlSVict  0.104 

Episcopal     and 

C^)itakr  Is- 

tatesMaaage- 


17ftl8Viet.&117. 

Inonmbered  Es- 

Utes      (West 

Indies). 


94&85yiotcl09. 

Salmon   Fishery 

(England)Aot. 

26  ft  26  Vict  0.97. 

Salmon  Fisheries 

(Sootland)Aot 

26&27Viot.o.ll4. 

Salmon  Fishexies 

(Ireland). 


27  ft  28  Viot  0. 92. 
Pnblio  Schools. 


18  ft  14  Tiot 
c81. 


14  ft  16  Vlot 
0.6& 


20  ft  21  Viot 

c7. 

18  ft  17  Tlot 
0.82 

17  ft  18  THct 

0.  118. 
22  ft  88  Viet 

0.48 
28  ft  24  Viet 

a  124. 

21  ft  22  Viet 

o.  98. 

26  ft  28  Viot 

a  46. 

27  ft  28  Tict. 
0.  108. 


28  ft  27  THct 

0.6a 
27  ft  28  Viot 

e.  iia 


How  far; 

tenponuy. 


Whole  Act 


Whole  Act 


As  to  Powers  of  Com- 
missionexai 


As  to  Appointment  of 
Commissioner^  fto. 

As  to  Prorisions  con- 
tinned  by  21  ft  23 
Viot  o.  60. 

Whole  Aot 


Whok  Act 
Whole  Aot 


As  to  Appointment  of 
Gommissiooers. 


As  to  Appointment  of 
Inspectors,  s.  81, 

As  to  Powers  of  Com- 
misnoneni  &o> 


As  to  dnra^n  of  Of- 
fice of  the  Special 
CommissionerB  for 
Irish  Fisheries,  and 
all  powers,  rights, 
and  priTileges  per- 
taining thereto. 

Whole  Act 


Tine  of  XzpfaatlOD 

of  tmipomy 

Providons. 


Ist  October,  1866,  and  end 
of  then  next  Seasion. 
(26  ft  27  Viot.  0.  95.) 

1st   October,    1886,   and 
end  of  than  next  See- 
don. 
(28ft24Viot.c67> 

1st  JannaiT,  1886,   and 

end  of  tnen  neatSee- 

sion. 

28  ft  27  "Hot  0.  96.) 
28rdJnl7,  1866,  and  e^ 

of  then  next  Session. 

(27  ft  28  Vict  c  84. 
1st  August,  1865,  and  end 

of  then  next  Session. 

(27  ft  28  Vict  0.84) 
Itt  August,  1865,  and  end 

of  then  next  Seanon. 

(27  ft  28  Vict  a  84.) 
lat  August,  1865,  and  end 
of  then  next  Session. 

(27  &  28  Vict  c  84.) 
1st  Jannaiy,  1866,  and  end 

of  then  next  Session. 

(27  ft  28  Viot  0.84.) 


2nd  August,  1886 
(27  ft  28  Viot  0.  84.) 


Ut  October,  1866 
(27  ft  28  Tiot  c.  84.) 

1st  January,  1886 


28th  July,  1886,  and  end 
of  then  next  SessioD. 


1st  August,  1886 


1st  October,  1866,aiidsod 
of  then  next  Session. 


1st  October,  1870,  and  end 
ol  then  next  Sesnea. 


1st  Januaiy,  1866,  and  end 
of  then  next  Session. 


28rd  Julj,  1886,  sad  sad 
of  then  next  SesMo. 

1st  August,  1887,  tad  end 
of  then  next  Sssbod. 

1st  August,  1866,  snd  end 
of  then  next  Sewon. 

1st  August,  1866,  sad  end 
of  then  next  SsMOD. 

1st  Jannaiy,  1866;  and  sod 
of  then  next  Sesaoo. 


2nd  August,  1867,  sni  end 
of  then  next  Session. 


U  October,  1866,  and  end 
of  then  next  Sesaon. 

1st  January,  1867. 


28th  July,  1866,  wd  end 
of  then  next  SesBon. 


let  Augoit  186& 
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8. 

9. 

10. 

12. 
13. 
14. 
15. 


OAF.  OXX. 
An  Act  to  aflwnd  the  Acto  relating  to  the  Prewnra- 
tion  of  Hanmeh  Harbour,         ^^  ^  .  .     ,  -^  ^ 

[5Ui  Jti^^«  1 866. J 


CAP.  OXXI. 
An  Act  to  amend  "The  Salmon Fishei^  Act,  1861." 

[6th  Jufyf  1806.] 


CAP.  OXXII. 

An  Act  to  amend  the  Law  as  to  the  SubecripUons 

and  Delarattona  to  be  made  and  Oaths  to  be  taken 

by  the  Clergy  of  the  Established  Ohnrch  of  Eng- 

kmd  and  Ireland.  [6th  July,  1866.] 

Bee.  1.  DedaraHonofasgenL 

2.  The  declaration  against  simonif. 

3.  Stipmdiary  curate*9  declaration. 

4.  Subscription  and  oaiha  on  ordination, 

5.  Subscription  and  oaths  on  institution  to  bene- 

fice or  licence  to  aperpetual  curacy,  4rc. 

6.  Dectaration  on  taking  stipendiary  curacy. 

7.  Declaration  after  institution  or  collation. 
Declaration  after  licence  to  stipendiary  cur 

racy. 

No  other  dedaratian  or  oaths  than  those  re- 
quired by  Act  to  be  enforced. 

Declaration  of  assent  to  be  substituted  in  case 
oj  other  ecdesiastical  appointments. 

When  oaths  not  to  be  administered. 

Oath  of  canonical  obedience  not  affected. 

Extent  of  Act. 

Short  title. 

As  to  repeal  of  Acts  in  SAedule. 

*Wbssxa8  It  Is  expedient  that  the  snbscriptions, 
declarations,  and  oaths  required  to  be  made  and  taken 
by  the  clergy  of  the  United  Church  of  England  and 
Iretand  should  be  altered  and  simplified:*  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as 
follows: 

1.  The  following  declaration  is  herein-after  referred 
to  as  **  the  declaration  of  assent.'' 

*  I  A.B.  do  solemnly  make  the  following  declara- 
tion:   ' 

*  I  assent  to  the  Thirty-nine  Articles  of  Religion, 
and  to  the  Book  of  Common  Prayer  and  of  the  order- 
ing of  bishops,  priests,  and  deacons.  1  believe  the 
doctrine  of  the  United  Church  of  England  and  Ireland, 
as  therein  set  forth,  to  be  agreeable  to  the  word  of 
of  God ;  and  in  public  prayer  and  administration  of 
the  Sacraments  I  will  use  the  form  in  the  said  book 
prescribed,  and  none  other,  except  so  far  as  shall  be 
ordered  by  lawful  authority.' 

2.  The  following  declaration  is  herein-after  refer- 
red to  as  the  declaration  agunst  simony:" 

*  1  A.B.  solemnly  declare,  that  1  have  not  made, 
by  myself  or  by  any  other  person  on  my  behalf  any 
payment,  contract,  or  promise  of  any  kind  whatso- 


ever which  to  the  best  of  my  knowledge  or  belief  is 
simoniacal,  touching  or  concemiug  the  obtaining  the 
preferment  of  nor  wiU  I  any  time  hereaf- 

ter  perform  or  satisfy,  in  whole  or  in  part,  any  such 
kind  of  payment,  contract,  or  promise  made  by  any 
other  without  my  knowledge  or  consent' 

3.  The  following  declaration  is  herein-after  refer- 
red to  as  •'  the  stipendiary  curate's  declaration : " 

•  I  A.B.  incumbent  of  in  the  county  of 

bona  fide  undertake  to  pay  to  CD.  of 
in  the  county  of  the 

annual  sum  of  pounds  as  a  stipend  for  his 

services  as  curate,  and  I,  CD.  bona  fide  hitend  to  re- 
ceive the  whole  of  the  said  stipend. 

•  And  each  of  us,  the  said  A.B.  and  CD.  declare 
that  no  abatement  is  to  be  made  out  of  the  said  sti- 
pend in  respect  of  rent  or  consideration  for  the  use  of 
the  glebe  house;  and  that  I  A.B.  undertake  to  pay 
the  same,  and  I  CD.  intend  to  receive  the  same, 
without  any  deduction  or  abatement  whatsoever.' 

4.  Every  person  about  to  be  ordained  priest  or  dea- 
con shall,  before  ordination,  in  the  presence  of  the 
archbishop  or  bishop  by  whom  he  is  about  to  be  or- 
dained,  at  such  time  as  he  may  appoint,  make  and 
subscribe  the  declaration  of  assent,  and  take  and  sub- 
scribe the  oath  of  allegiance  and  supremacy  according 
to  the  form  set  forth  in  the  Act  of  the  session  of  the 
twenty-first  and  twenty-second  years  of  the  reign  of 
her  present  Majesty,  chapter  forty-eight, 

6.  Every  person  about  to  be  instituted  or  collated 
to  any  benefice,  or  to  be  licensed  to  any  perpetual 
curacy,  lectureship,  or  preachership,  shall,  before 
institution  or  colUtion  is  made  or  licence  granted 
make  and  subscribe  the  declaration  of  assent,  and  the 
declaration  against  simony,  and  take  the  said  oath  of 
allegiance  and  supremacy,  in  the  presence  of  the 
archbishop  or  bishop  by  whom  he  is  to  be  instituted, 
collated,  or  licensed,  or  the  commissary  of  such  arch- 
bishop or  bishop* 

6.  Every  person  about  to  be  licensed  to  a  stipen- 
diary curacy  shall,  before  obtaining  such  licence,  pre- 
sent to  the  archbishop  or  bishop  by  whom  the  licence 
b  to  be  granted,  the  stipendiary  curate's  declaration, 
signed  by  himself  and  by  the  incumbent  of  the  bene- 
fice to  which  he  is  about  to  be  licensed. 

7.  Every  person  instituted  or  collated  to  any  bene- 
fice with  cure  of  souls,  or  licensed  to  a  perpetual 
curacy,  shall,  on  the  first  Lord's  Day  on  which  he 
officiates  in  the  church  of  such  benefice  or  perpetual 
curacy,  or  on  such  other  Lord's  day  as  the  ordinary 
may  appoint  and  allow,  publicly  and  openly,  in  the 
presence  of  the  congregation  there  assembled,  read 
the  TJiirty-nine  Articles  of  Religion,  and  immediately 
after  reading  the  same  make  the  said  declaration  of 
assent,  adding,  after  the  words  "Articles  of  Reli- 
gion," in  the  said  declaration,  the  words  "which  I 
have  now  read  before  yon." 

If  any  person  instituted,  collated,  or  licensed  as 
aforesaid  wilfully  fails  to  comply  with  the  provisions 
of  this  section,  he  shall  absolutely  forfeit  his  benefice 
or  perpetual  curacy,  but  no  title  to  present  by  kpse 
shall  accrue  by  any  such  forfeiture  until  the  ordinary 
has  given  six  months'  notice  thereof  to  the  patron. 

8.  Eveiy  person  licensed  to  a  stipendiary  curacy 
shall,  in  the  presence  of  the  archbishop  or  bishop  by 
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whom  he  was  liceoMd,  or  of  the  commissary  of  soch 
archbishop  or  bishop,  (anless,  haying  been  ordained  on 
the  same  day,  he  has  already  made  and  subscribed 
the  same,)  make  and  subscribe  the  declaration  of 
assent,  and  on  the  first  Lord's  Day  on  which  he 
officiates  in  the  charch  or  in  one  of  the  chnrches  in 
which  he  is  licensed  to  serve  pnblicFy  and  openly 
make  the  dechuittion  of  assent  in  the  presence  of  the 
congregation  there  assembled,  and  at  the  time  of 
IMvine  Service. 

If  any  person  licensed  to  a  stipendiaij  curacy  wil- 
fdlly  fails  to  comply  with  the  provisions  of  this  section 
his  licence  shall  be  void. 

9*  Subject  as  herein-after  mentioned,  no  person 
shall  on  or  as  a  consequence  of  ordination,  or  on  or 
as  a  consequence  of  being  licensed  to  any  stipendiary 
curacy,  or  on  or  as  a  consequence  of  being  presented, 
instituted,  collated,  elected,  or  licensed  to  any  bene- 
fice with  cure  of  souls  perpetual  curacy,  lectureship, 
or  preachership,  be  reqmred  to  make  any  snbscription 
or  declaration,  or  take  any  oath  other  than  such  snb- 
scriptions»  declarations,  and  oath,  as  are  required  by 
this  Act. 

10.  On  all  occasions  other  than  those  herein-before 
provided  for,  on  which  any  declaration  or  snbscription 
with  respect  to  the  Thirty-nine  Articles  of  the  Book 
of  Common  Prayer  or  the  Liturgy  is  required  to  be  made 
by  any  person  in  holy  orders  appointed  to  any  ecclesias- 
tical dignity,  benefice,  or  office,  the  making  and  subscrib- 
ing the  declaration  of  assent  shall  be  substitnted  for  the 
making  any  soch  declaration  or  snbscription  as  afore- 
said; and  on  all  occasions  other  than  those  herein- 
before provided,  on  which  any  oath  against  simony  is 
required  to  be  taken,  the  making  and  subscribing  the 
declaration  against  simony  shall  be  sabstitated  for  the 
taking  such  oath. 

1 1 .  No  oath  shall  be  administered  daring  the  ser- 
vice for  the  ordering  of  deacons,  or  during  the  service 
for  the  ordering  of  priests,  or  daring  the  service  for 
the  consecration  of  archbishops  and  bishops. 

12.  Nothing  in  this  Act  contained  shall  extend  to 
or  affect  the  oath  of  canonical  obedience  to  tbe  bishop, 
or  the  oath  of  due  obedience  to  the  archbishop  taken 
by  bishops  on  consecration. 

13.  That  this  Act  do  extend  to  the  islands  of 
Ouemseyt  Jerny^  AlcUmey,  and  Sark^  and  to  the 
Isle  of  if  an, 

14.  This  Act  may  be  cited  for  all  purposes  as 
•'The  Olerical  Snbscription  Act,  1865.'' 

15.  The  enactments  described  in  the  Schedule 
hereto,  and  all  enactments  amending,  confirming,  or 
continuing  the  same,  and  all  other  enactments  incon- 
sistent with  this  Act,  are  hereby  repealed. 

SCHEDULE.* 

28  Hen.  8,  c.  15  (Irish). — [The  whole  of  sections 
nine  and  ten.] 

1  Eliz.  c.  l.-*An  Act  to  restore  to  the  Grown  Ihe 
ancient  Jarisdiction  over  the  Estate  Ecclesiastical  and 
Spiritual,  and  abolishing  all  foreign  Powers  repagnant 
to  the  same.— [Sections  nineteen,  twenty,  twenty- 
one,  twenty-two,  and  twenty-three,  so  far  as  they 

*  The  portions  printed  in  brackets  show  the  extent  of 
repeal. 


relate  to  any  oath  to  be  taken  by  a  persoa  who  is 
ordained  or  licensed  to  a  stipendiary  euraqr,  or  pre- 
sented, instituted,  eoUated,  eleoted,  or  iioenaed  to  uny 
benefice,  perpetual  curacy,  lectureship,  or  preacher- 
ship.] 

2  Ella,  a  1  (Irish).— An  Act  restoring  to  tha 
Crown  the  ancient  JnrisdictioD  over  the  E^ate  Eks- 
dedastical  and  Spiritual,  and  abolishing  ail  forei^^ 
Power  repugnant  to  the  same. — [Sedans  seven, 
dght,  and  nine,  so  far  as  they  relate  to  any  oath  to 
be  taken  by  a  person  who  ia  ordained  or  licensed  to  a 
stipendiary  coracy,  or  presented,  instituted,  colkted, 
elected,  or  licensed  to  any  benefice^  perpetual  curacj, 
lectureship,  or  preadiership.] 

Id  Eiis.  c.  12.— An  Ad  for  the  Ministera  of  the 
Church  to  be  of  aonnd  Beligjon.^The  whole  of  sec- 
tion three,  except  the  woids  fi»Uowmg:  **  No  peraoa 
shall  hereafter  be  admitted  to  any  benefiee  with  care^ 
except  he  then  be  of  the  age  of  three-and-twentj 
years  at  the  least,  and  a  deuon.**  And  so  much  of 
section  five  as  provides  that  no  one  shall  be  admitted 
to  the  order  of  deacon  or  minbtir  unless  he  shall 
first  subscribe  to  the  said  Articles.] 

13  A  14  Ghas.  2,  c  4. — ^An  Act  ibr  the  Unifor- 
mity of  Pablic  Prayers  and  Administration  of  Sacra- 
ments and  other  Rites  and  Ceremonies,  and  for  esta- 
blishing the  Form  of  making,  ordaining,  and  conse- 
crating Bishops,  Priests,  and  Deacons  in  the  Cnnrch 
of  England. — [The  whole  of  sections  six,  ^ht,  and 
eleven,  and  section  nineteen,  except  the  words  follow* 
ing:  '*  No  person  shall  be  or  be' received  as  a  lecturer, 
or  permitted,  suffered,  or  allowed  to  preach  as  a  lec- 
torer,  or  to  preach  or  read  any  sermon  or  lecture  in 
any  charch,  chapel,  or  other  place  of  pablic  worship 
within  this  realm  of  England,  or  the  dominion  of 
Wales  and  town  of  Berwick- npon -Tweed,  unless  he 
be  first  approved  and  thereunto  licensed  by  the  arch- 
bishop of  the  province  or  bishop  of  the  diocese,  or  (in 
case  the  see  be  void)  by  the  guardian  of  the  spiritua- 
lities under  his  seal.'*]] 

17  &  IB  Chas.  2,  c.  6  (Irish)— [Tbe  whole  of  sec- 
tions three,  five,  and  six,  and  sections  eighteen,  except 
the  words  following:  *'  That  no  person  shall  be  or  be 
received  as  a  lecturer,  or  permitted,  suffered,  or  al- 
lowed to  preach  as  a  lecturer,  or  to  preach  or  read 
any  sermon  or  lecture  in  any  diurch,  chapel,  or  other 
place  of  pablic  worship  within  this  realm  of  Ireland, 
unless  he  be  first  improved  and  thereunto  licensed  by 
the  archbishop  of  the  province  or  bishop  of  the  dio- 
cese, or  (in  case  the  see  be  void),  by  the  guardian  of 
the  spiritualities  under  his  seal.''] 

1  Wm.  &  Mary,  c.  8.— An  Act  for  the  abrc^tiog 
the  Oath  of  Supremacy  and  Allegiance  and  appointing 
other'Oaths.— [The  whole  Act  so  far  as  relat^to 
any  oath  to  be  taken  by  any  person  who  is  ordained 
or  is  licensed  to  a  stipendiary  curacy,  or  presented, 
instituted,  collated,  elected,  or  licensed  to  any  bene- 
fice, perpetual  curacy,  lectureship,  or  preachership.] 

3  Will.  &  Mary,  cap.  2.— An  Act  for  the  abrogat- 
ing the  Oath  of  Supremacy  in  Ireland,  and  appointing 
other  oaths^ — [So  much  of  section  four  as  relates  to 
persons  admitted  to  any  ecclesiastical  o£Eice  or  employ- 
ment.] 

1  Geo.  1,  St.  2,  c.  13— An  Act  for  the  fartiier 
Security  of  His  Majesty's  Person  and  Government, 
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tad  the  Saocession  of  the  Grown  in  the  Heirs  of  the 
hfie  PrinceBS  Sophia»  being  PioteeUiDts,  and  for  ex- 
dogaiahing  the  Hopes  of  the  pretended  Prince  of 
Wiles  and  his  open  and  secret  abettors. — [Sections 
two  and  seven,  so  far  as  thej  relate  to  any  oath  to  be 
uken  by  any  person  who  is  ordained  or  b  licensed  to 
I  stipendiary  curacy,  or  presented,  instituted,  oollaied, 
elected,  or  licensed  to  any  benefice,  perpetual  curacy, 
Itttureahip,  or  preachership.] 

23  G.  2,  c  28 [The  whole  Act] 

I  &  2  Vict.  c.  106«^[Part  of  section  eighty  one, 
boning  with  the  words  '*  and  m  every  case  in  which 
ai^Iication  shall  be  made"  to  the  end  of  the  section. 


CAP.  CXXIII. 
An  Act  to  ai^ly  a  Sum  out  of  the  Consolidated 
Fund  and  the  Surplus  of  Ways  and  Means  to  the 
Service  of  the  Year  endUog  Thirty-first  March  One 
thousand  eight  hundred  and  sizty^siz,  and  to  ap- 
propriate the  Supplies  granted  in  this  Session  of 
ParHament.  [6th  Jti/y,  1865.] 


CAP.  OXXIV, 

An  Act  for  consolidating  certain  Enactments  relating 
to  the  Admiralty.  [6th  July,  1865.] 

Sec.  1.  Provisiana  of  27  4r  28  Vict.  c.  57,  to  apply 
to  thta  Act. 

2.  &yle  of  cammimonera  of  admiralty  in  suite. 

As  to  costs. 

3.  Prerogatives  of  the   Crown  in   suits  pre- 

served^  j-c 

4.  Saving  for  proceeding  by  ir^ormation^  ^c. 

5.  Superintendents  of  dockyards  to  be  justices 

for  certain  purposes. 

6.  Punishment  for  uttering  Jalse  petitions,  certi- 

frsate,  ^. 
7-  Paris  0/  24  ^  25  Vict,  c  98,  incorporated. 

8.  Punishment  for  personation  of  seamen,  ^c. 

9.  Saving  for  punishment  under  other  Acts,  ^c, 

10.  Commencemsnit  of  Ad. 

11.  As  to  pu^icatian  of  orders  in  oouncU. 

12.  Short  title. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
toal  and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same, 
u  follows: 

1.  The  provisions  of  the  admiralty  lands  and  works 
Act,  1 864,  respecting  the  user  of  lands  and  respecting 
powers  of  management  and  leasing,  and  other  rights 
aod  powers  relative  to  lands,  and  respecting  recovery 
of  possession  and  sale  of  lands,  and  respecting  actions 
and  suits  by  and  against  the  admiralty  relative  to 
lands,  shall  apply  in  relation  to  all  lands  for  the  time 
bemg  vested  in  or  purchased  by  the  commissioners  of 
the  admiralty. 

2.  Except  as  otherwise  expressly  provided,  the 
commissioners  of  the  admiralty  for  the  time  being  may 
be  styled,  in  any  action,  suit,  or  other ,  proceeding  at 
law  or  in  equity,  ••  The  commissioners  for  execnting 
the  office  of  lord  high  admiral  of  the  United  Kingdom,*' 


without  more;  and  any  action,  suit,  or  proceeding 
shall.not  be 'affected  by  any  change  among  the  com- 
missioners of  the  admiralty;  and  in  any  action,  suit, 
or  proceeding  the  commissioners  of  the  admiralty 
shall  be  liable  and  entitled  to  pay  or  receive  costs 
according  to  the  ordinary  law  and  practice  reUtive  to 
costs. 

3.  Nothing  in  this  Act,  or  in  the  Admiralty  Lands 
and  Works  Act,  1864,  shall  take  away  or  abridge  in 
any  action  or  suit,  the  l^al  rights,  privileges,  and 
prerogatives  of  her  Majesty,  her  heirs  and  successors, 
but  m  all  actions  and  suits  Instituted  by  or  against 
the  commissioners  of  the  admiralty,  and  in  all  pro- 
ceedings and  matters  connected  therewith,  the  com- 
missioners of  the  admiralty  may  exercise  and  enjoy 
all  such  rights,  privileges^  and  prerogatives  as  are  for 
the  time  being  exercised  and  enjoyed  in  any  action  or 
suit  m  any  court  of  law  or  equity  by  her  Mijesty,  her 
heirs  or  successors,  as  if  the  Crown  were  actually  a 
party  to  such  action  or  suit. 

4.  Notwithstanding  anything  in  this  Act,  or  in  the 
Admiralty  Lands  and  Works  Act,  1864,  it  shall  be 
lawful  for  her  Miyesty,  her  heirs  and  successors,  to 
proceed  by  information  in  the  Court  of  Exchequer,  or 
by  any  other  crown  process,  legal  or  equitable,  in  any 
case  in  which  it  would  have  been  oompetent  for  her 
Majesty,  her  heirs  or  successors,  so  to  proceed  if  no 
provisions  respecting  procedure  had  been  inserted  in 
this  Act,  or  in  the  Admiralty  Lands  and  Works  Act, 
1864. 

5.  The  superintendents  of  her  Majesty's  dockyards 
shall  be  in  all  places  justices  of  the  peace  in  respect  of 
all  offences  specified  in  this  Act,  and  of  all  matters 
relating  to  her  Majesty's  naval  service,  and  the  stores, 
provisions,  and  accounts  thereof. 

6.  If  any  person,  in  order  to  sustain  any  claim  to 
any  pay,  wages,  allotment,  prise  money,  bounty  mo- 
ney* grant,  or  other  allowance  in  the  nature  thereof 
half  pay,  pension,  or  allowance  from  the  Compassion- 
ate Fund  of  the  Navy,  or  other  money  payable  by  the 
admiralty,  or  to  any  effects  or  money  in  charge  of  the 
admiralty,— or  in  order  to  procure  any  person  to  be 
admitted  a  pensioner  as  the  widow  of  an  officer  of  the 
navy, — does  any  of  the  following  things^  namely,— 
offers  or  utter  to  any  person  in  the  service  of  the 
Crown  or  of  the  admiraliy  any  false  affidavit,  knowing 
the  same  to  be  false,  or  makes  or  subscribes  or  offers  or 
utters  as  aforesaid  any  false  written  petition,  appU- 
cation,  statement,  answer,  certificate  or  voucher,  or 
other  false  writing,  knowing  the  ^me  to  be  fabe,— 
every  such  person  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  courts  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  five  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  or  on  snnmiary  conviction  before  a  jus- 
tice, sheriff,  or  magistrate  shall  be  liable  to  be  impri- 
soned for  any  term  not  exceeding  six  months,  with 
or  without  hard  labour. 

7.  The  following  sections  of  the  Act  of  the  session 
of  the  twenty-fourth  and  twenty-fifth  years  of  her 
Majesty's  reign  (chapter  ninety-eight),  '*  to  consoli- 
date and  amend  the  statnte  law  of  England  and 
Ireland  relating  to  indictable  offences  by  forgery,^'  shall 
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be  incorporated  with  this  Act,  aad  shall  bt  read  as  if 
they  were  here  re-enacted,  namely, — sections  forty  to 
forty-two  and  fifty  to  fifty-fhree  (ail  indnsiTe);  and 
for  this  porpose  the  expression  ^  this  Act  ^  used  in 
the  said  incorporated  sections  shal  be  construed  to 
inclnde  the  present  Act,  and  expressions  therein  need 
relating  to  forgery  or  forged  writings  shall  be  eou; 
atmed  to  apply  to  any  act  being  a  misdemeanor  un- 
der the  last  foregoing  provisions  of  this  Act,  and 
to  writings  made,  subscribed,  offered,  or  uttered  in 
contravention  of  that  provision. 

8.  If  any  person  in  order  to  receive  any  pay, 
wages,  allotment,  priae  money,  bounty  money,  grant, 
or  other  allowance  in  the  nature  thereof,  half  pay, 
pension,  or  allowance  from  the  compassionate  fund  of 
the  navy,  payable  or  supposed  to  be  payable  by  the 
admiralty,  or  any  other  money  so  payable  or  supposed 
to  be  payable,  or  any  effects  of  money  in  charge  or 
anpposed  to  be  in  charge  of  the  admiralty,  falsely  and 
deceitfully  personates  any  person  entitled  or  supposed 
to  be  entitled  to  receive  the  same,  every  such  person 
shall  be  guilty  of  a  misdemeanor,  and  behxg  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  ex> 
ceeding  five  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  or  on  sum- 
mary conviction  before  a  justice,  sheriff,  or  magis- 
trate, shall  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  six  months,  with  or  without  hard  labour. 

9.  Nothing  in  this  Act  shall  prevent  any  person 
from  being  proceeded  against  and  punished  under  any 
other  Act  or  at  Common  law  in  respect  of  an  offence 
(if  any)  punishable  as  well  under  this  Act  as  under 
any  other  Act  or  at  common  law, 

10.  This  Act  shall  commence  on  such  day,  not 
later  than  the  first  day  of  January  one  thousand  eight 
hundred  and  sixty-six,  as  her  Majesty  in  council 
thinks  fit  to  direct, 

^11.  Every  order  in  council  under  this  Act  shall  be 
published  in  the  Landor*  Gazette,  and  shall  be  laid 
before  both  houses  of  Parliament  within  thirty  days 
after  the  making  thereof,  if  Parliament  is  then  sitting, 
and  if  not  then  within  thirty  days  after  the  next 
meeting  of  Parliament. 

12.  This  Act  may  be  cited  as  the  Admiralty 
Powers,  &c  Act,  1865. 


CAP.  CXXV. 

An  Act  for  the  Regulation  of  Dockyard  Ports. 

[6th  July,  1865.] 
Sec.  I.  ShoH  title. 

2.  Interpretation  of  terms. 

3.  Power  to  define  limits. 

4.  Appointment  of  Queen*s  harbour  masters. 

5.  Port  regulations  to  be  made  by  orders  m 

council. 

6.  PefioUies  in  such  orders. 

7.  Orders  in  council  to  be  made  as  to  lights,  pre- 

vention oj  collision,  ^c  with  concurrence  of 
Board  of  Trade.    25  4r  26  Vic  c.  63. 

8.  As  to  the  printing  and  sale  of  orders, 

9.  PubHeation  oJ  orders. 


10.  Effect  of  order. 

11.  Power  for  Qiueen^s  harbour  master  to  un- 
moor vessels,  4rc. 

12.  Power  to  search,  ire 

13.  Power  to  remove  wreck,  ^c. 

14.  Power  to  remove  unserviceable  vessels. 

15.  Recovery  of  ea^penses  of  removal  of  wrecks 
ire. 

16.  Reoovery  of  expenses  by  owner  from  master^ 
ire. 

17.  Summary  proceedings  for  penalties,  ire 

18.  Application  of  penalties, 

19.  Penalties^  ire  may  be  raisfid  hy  sate  of  veseeL 

20.  Service  of  summons. 

21.  Local  jurisdiction. 

22.  Jurisdiction  of  justice  of  the  peace. 
28.  Saving  for  right  oJ  property,  ire. 

24.  LtmitaHon  of  actions,  ire.  ^ 

25.  Commencement  of  Act, 

26.  Orders  in  counal  to  be  laid  before  Mouses  of 

Be  it  enacted  by  the  Queen's  most  excellent  Majestj, 
by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  aame, 
as  follows: 

1.  This  Act  may  be  cited  as  The  Dockyard  Ports 
Regulation  Act,  1865. 

2.  In  this  Act — 

The  term  *' Dockyard  port"  means  any  port, 
harbour,  haven,  roadstead,  sound,  channel, 
creek,  bay.  or  navigable  river  of  Uie  United 
Kingdom  in,  on,  or  near  to  which  her  Majesty 
now  or  at  any  time  hereafter  has  any  dock, 
doclcyard,  steam  factory  yard,  victoalliug  yard, 
arsenal,  wharf,  or  mooring: 

The  term  «' vessel*'  includes  ship,  boat,  lighter, 
and  craft  of  every  kind,  however  propelied: 

The  term  **  master "  applied  to  a  vessel  means 
ttie  person  having  the  command  or  charge  of 
the  vessel  for  the  time  being: 

The  term  "justice"  and  the  teim  "  magistrate" 
respectively  mean  a  justice  of  the  peace  and  a 
magistrate  acting  fc  the  place  where  the  mat- 
ter requiring  the  cognixance  of  a  justice  or 
magistrate  arises: 

The  term  "sheriff"  means  the  sheriff  depute  of 
the  county  or  ward  of  a  county  in  Scotland, 
and  the  steward  depute  of  the  stewartry  in 
Scotkcnd  in  which  the  matter  submitted  to  the 
cognizance  of  the  sheriff  arises,  and  includes 
the  substitute  of  a  sheriff  or  steward  depute: 

The  term  "the  Admiralty"  means  the  Lord 
High  Admiral  of  the  United  Kingdom  or  the 
Commissioners  for  executing  the  office  of  Lord 
High  AdmiraL 

3.  It  shall  be  lawful  for  her  Majesty  in  conocil, 
from  time  to  time,  by  order  in  coundl,  to  define  the 
limite  of  a  dockyard  port  for  the  purposes  of  this  Act. 

4.  The  Admiralty  may  from  time  to  time  appoint 
for  each  dockyard  port  a  fit  person  to  superintend  the 
execution  of  this  Act,  and  otherwise  to  protect  the 
port,  to  be  called  the  Queen's  harbour  master  for  the 
respective  port* 
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5.  In  relation  to  any  dockyard  port  it  shall  be  law- 
M  fbr  her  Majesty  In  coancil,  from  time  to  time,  by 
order  in  conndl,  to  make  regulations  for  all  or  any  of 
tbe  following  purposes,  namely: 

To  prohibit  the  mooring  or  anchoring  of  vessels 
BO  as  to  obstruct  navigation  into,  in  or  ont  of 
the  port: 
To  appropriate  any  space  as  a  mooring  place  or 
anchoring  gronnd  for  the  exclusive  nse  of  her 
Majesty^s  vessels,  but  not  so  as  to  authorize 
any  user  of  such  space  in  such  manner  as  to 
obstruct  navigation  into,  in,  or  ont  of  the 
port: 
To  prohibit  or  restrict  the  having  of  gunpowder 
and  the  having  or  discharging  of  shotted  or 
loaded  gnns  on  board  any  vessel  in  any  speci- 
fied part  of  the  port,  and  to  regulate  the  load- 
ing and  unloading  of  gunpowder  in  the  port: 
To  restrict  the  use  of  fire  and  light,  and  the  hav- 
ing of  tar,  oil,  or  other  combustible  substances 
on  board  any  vessel,  in  any  spedfied  part  of 
the  port: 
To  prohibit  the  navigating  of  steam  vessels  at  a 
greater  than  a  specified  speed  in  any  specified 
part  of  the  port: 
To  require  the  presence  of  at  least  one  parson  at 
all  hours  of  the  day  and  night  on  board  evety 
vessel  above  a  specified  size  moored,  anchored, 
or  placed  in  any  specified  part  of  the  port: 
To  prohibit  or  regulate  the  breaming  of  vessels 
in  any  specified  part  of  the  port: 
And  for  such  other  purposes  as  from  time  to  time 
seem  necessary  with  a  view  to  the  proper  protection  of 
ber  Majesty's  vessels,  dockyards,  or  property,  or  to  the 
requirements  of  her  Majesty's  naval  service. 

6.  Any  such  order  in  council  may  impose  such  rea- 
sonable penalties  as  seem  fit,  not  exceeding  for  any 
offence  ten  pounds;  but  any  provision  imposing  a 
penalty  shall  be  so  framed  that  part  only  of  the 
penalty  may  be  ordered  to  be  paid. 

7.  In  relation  to  any  dockyard  port  it  shall  be  law- 
ful for  her  Majesty  in  council,  from  time  to  time,  by 
order  in  council,  on  the  joint  recommendation  of  the 
Admiralty  and  the  Board  of  Trade,  to  make  rules  con- 
cerning the  lights  or  signals  to  be  carried  or  used, 
and  the  steps  for  avoiding  collision  to  be  taken  by  her 
Majesty's  vesseb  and  other  vessels  navigating  the 
waters  of  the  port  and  of  the  approaches  thereto; 
and  snch  rules  shall,  with  respect  to  her  Majesty's 
vessels  and  other  vessels  navigating  those  waters, 
have  the  same  effect  as  if  they  had  been  regulations 
originally  contained  in  table  (G.)  in  the  schedule  to 
the  Merchant  Shipping  Act  Amendment  Act,  J  862, 
or  were  regulations  duly  substituted  for  the  same,  and 
as  if  such  original  or  substituted  regulations  applied 
to  her  Majesty's  vessels  as  well  as  to  othtsr  vessels. 

8.  The  Admiralty  shall  cause  printed  copies  of 
every  order  in  council  under  this  Act  relative  to  any 
dockyard  port  to  be  provided,  and  to  be  sold  at  a  rea- 
sonable price,  to  be  fixed  by  the  Admiralty,  to  all  per- 
sona desirous  of  buying  the  same. 

9*  Every  order  in  council  under  this  Act  shall  be 
published  la  the  London  CkueUe^  and  shall  be  made 
to  take  effect  not  sooner  than  the  expiration  of  thirty 
days  firom  each  publication;  and  a  copy  of  the  Lon- 


don Gazette  containing  any  such  order  shall  be  con- 
clusive evidence  of  the  due  making  and  publication  of 
such  order;  and  every  snch  order  shall  be  judicially 
noticed  without  being  specially  pleaded. 

10.  Every  order  in  council  under  this  Act  shall  be 
binding  on  dl  persons,  and  shall  be  sufficient  to  jus- 
tify all  persons  acting  thereunder. 

1 1.  If  the  master  of  any  vessel  within  a  dockyard 
port  does  not  moor,  anchor,  place,  unmoor,  or  remove 
the  same  according  to  directions  given  by  the  Queen's 
harbour  master  in  conformity  with  any  order  in  coun- 
cil under  this  Act,  or  if  there  is  no  person  on  board 
of  any  such  vesssl  to  attend  to  such  directions,  the 
Queen's  harbour  master  may  cause  the  vessel  to  be 
moored,  anchored,  placed,  unmoored,  or  removed  in 
conformity  with  the  order  in  council,  and  for  that  pur- 
pose may  cast  off,  loose,  or  unshakle,  and  (if  need  be) 
sever  any  chain  or  rope  of  the  vessel,  first  putting  on 
board  a  sufficient  number  of  persons  for  the  protection 
of  the  vessel  in  case  there  is  not  a  sufficient  number 
of  persons  on  board  to  protect  the  same;  and  all  ex-> 
penses  attending  the  exercise  of  the  powers  of  the 
present  section  shall  be  paid  by  the  master  of  the 
vesseL 

12.  The  Queen's  harbour  master,  or  any  person 
having  authority  in  writing  from  the  Admiralty  in 
this  behalf,  may,  with  proper  assistants,  enter  into 
any  vessel  in  a  dockyard  port,  and  there  searoh  for 
gunpowder,  shotted  or  loaded  guns,  fire,  or  light,  or 
combustible  substances  had  or  suspected  to  be  had  on 
board  in  contravention  of  any  order  in  council  under 
this  Act,  and  may  extinguish  any  snch  fire  or  light ; 
and  if  any  person  wilfoUy  obstructs  the  Queen's  har- 
bour master  or  other  person  in  the  execution  of  the 
authority  conferred  by  thb  section  he.  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  ten  pounds. 

13.  The  Queen's  harbonr  master  may  remove  any 
wreck  or  other  thing  being  an  obstruction  to  the  dock- 
yard port  or  to  the  approaches  thereto,  and  any  float- 
ing timber  that  impedes  the  navigation  thereof. 

14.  Any  vessel  laid  by  or  neglected  as  unfit  for 
sea  service  shall  not  be  permitted  to  lie  within  any 
part  of  a  dockyard  port  specified  in  this  behalf  in  any 
order  in  council  under  this  Act;  and  the  Queen's  har« 
hour  roaster  may  canse  every  snch  vessel  to  be  remo- 
ved from  the  part  of  the  port  so  specified,  and  to  be 
laid  on  some  part  of  the  strand  or  sea  shore,  or  in 
some  other  place  where  the  same  may  without  injury 
to  any  person  be  placed. 

15.  The  expenses  incurred  by  the  Queen's  harbonr 
master  in  the  removal  of  any  such  wreck  or  other 
thing  or  timber,  or  in  the  removal  or  placing  of  any 
such  vessel,  shall  be  repaid  by  the  owner  thereof; 
and  the  Queen's  harbonr  master  may  detain,  and  in 
cases  of  non-payment  of  the  expenses  on  demand,  may 
sell  the  wreck  or  other  thing,  timber,  or  vessel,  and 
ont  of  the  proceeds  of  the  sale  pay  those  expenses 
and  the  expenses  of  the  sale,  rendering  the  surplus 
(if  any)  to  the  owner  on  demand ;  and  any  deficient^ 
may  be  recovered  from  the  owner. 

16.  If  the  owner  of  any  vessel  or  thing  is  in  any 
case  compelled  to  pay  any  penalty,  expenses,  snm  of 
money,  or  costs,  by  reason  of  any  act  or  omission  of 
the  master  of  a  vessel  or  other  person,  he  shall  be  en- 
titled to  recover  the  amonnt  paid  by  him^  with  costs, 
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from  the  person  who  actnallj  committed  the  offence 
or  did  the  wrongful  act  in  respect  whereof  the  owner 
was  compelled  to  make  snch  payment. 

17*  Penalties,  expenses,  and  sums  of  money  made 
recoTorable  by  this  Act,  or  by  any  order  in  conncil 
under  it,  may  be  recovered  by  summary  proceedings 
in  England  or  in  Ireland  before  a  justice,  and  in 
Scotland  before  a  sheriff^  justice,  or  magistrate. 

18.  Penalties,  expenses,  and  sums  of  money  reco- 
vered as  aforesaid,  except  when  recovered  by  an 
owner  from  a  master  or  other  person,  shall  be  paid 
into  the  receipt  of  her  Majesty's  exchequer  in  such 
manner  as  the  Commissioners  of  her  Majesty's  Trea- 
sury from  time  to  time  direct,  and  shall  be  carried  to 
and  form  part  of  the  consolidated  fund  of  the  United 
Kingdom. 

19.  Where  any  justice,  sheriff,  or  magistrate,  by 
virtue  of  this  Act  or  any  order  in  council  under  it, 
makes  an  order  directing  payment  of  any  penalty,  ex- 
penses, or  sum  of  money  by  the  master  or  owner  of  a 
vessel,  and  payment  is  not  duly  made,  the  justice, 
sheriff  or  ma^strate  who  made  the  order,  or  any 
other  justice,  sheriff,  or  magistrate  having  the  same 
jurisdiction,  may  (in  addition  to  any  power  which  he 
may  have  for  the  purpose  of  compelling  payment)  di- 
rect the  amount  unpaid  to  be  levied  by  distress  or 
poinding  and  sale  of  the  vessel,  her  tacklci  furniture, 
and  apparel,  or  of  any  part  thereof. 

20.  Any  summons  or  other  document  in  any  pro- 
ceeding on  this  Act  or  any  order  in  council  under  it 
may  (in  addition  to  any  other  mode  of  service)  be 
served  by  being  left  for  the  person  to  be  serveid  on 
board  any  vessel  to  which  he  belongs  with  the  person 
being  or  appearing  to  be  in  command  or  diarge  of 
the  vessel 

21.  For  the  purpose  of  giving  jurisdiction,  every 
offence  against  this  Act  or  any  order  in  council  under 
it  shidl  be  deemed  to  have  been  committed,  and  every 
cause  of  complaint  shall  be  deemed  to  have  arisen, 
ttther  in  the  place  in  which  the  same  actually  was 
committed  or  arose,  or  in  any  place  in  which  the 
offender  or  person  complained  agiunst  happens  to  be. 

22.  Where  any  district  within  which  any  justice,  she- 
riff, or  magistrate  has  jurisdiction  for  any  purpose  under 
this  or  any  other  Act,  or  at  common  law,  abuts  on  the 
shore  of  the  sea  or  other  navigable  water,  every  such 
justice,  sheriff,  or  magistrate  shall  for  the  purposes  of 
this  Act  have  jurisdiction  over  any  vessel  being  or 
passing  near  the  shore,  and  over  every  person  on 
board  thereof  or  belonging  thereto,  as  If  such  vessel 
or  person  was  within  the  ordinary  limits  of  the  juris- 
diction of  the  justice,  sherl£^  or  magistrate. 

23.  Nothing  in  this  Act  shall  prejudice,  take  away, 
abridge,  or  alter  any  right  of  property,  privilege,  or 
jurlsiSctlon,  or  acy  powers  of  conservancy,  held,  pos- 
sessed, enjoyed,  or  exercised  by  any  body  or  person 
in,  to,  upon,  or  over  any  part  of  a  dockyard  port,  or  of 
the  shores  and  banks  thereof 

24.  An/  action  or  proceeding  /shall  not  lie  against 


any  Queen's  harbour  master  or  other  person  acting 
under  the  authority  or  in  the  execution  or  Intended 
execution  or  in  pursuance  of  this  Act,  or  of  any  order 
In  council  under  it,  for  any  alleged  irr^Iarity  or 
trespass  or  other  Act  or  thing  done  or  omitted  by 
him,  unless  notice  in  writing  (specifying  the  cause  of 
the  action  or  proceeding)  is  given  by  the  intendiog 
plaintiff  or  prosecutor  to  the  Intended  defendant  one 
month  at  least  before  the  commencement  of  the  action 
or  proceeding,  nor  unless  the  action  or  proceeding  is 
commenced  within  six  months  next  after  the  act  or 
thing  complained  of  Is  done  or  omitted,  or.  In  caae  of 
a  continuation  of  damage,  within  six  months  oext 
afler  the  doing  of  such  damage  has  ceased. 

In  any  such  action  the  defendant  may  plead  gene- 
rally that  the  act  or  thing  complamed  of  was  done  or 
omitted  by  him  when  acting  under  the  authority  or  in 
the  execution  or  Intended  execution  or  in  pursuance 
of  this  Act,  or  of  any  such  order  in  council  (spedfying    | 
it),  and  may  give  all  special  matter  in  evidence;  and    | 
the  plaintiff  shall  not  succeed  If  tender  of  anfficient    , 
amends  is  made  by  the  defendant  before  the  com-    ^ 
mencement  of  the  action;  and  In  case  no  tender  is 
made  the  defendant  may,  by  leave  of  the  court  in 
whioh  the  action  is  brought,  at  any  time  pay  into 
oonrt  such  sum  of  money  as  he  thinks  fit,  whereapon 
such  proceeding  and  order  shall  be  had  i  ad  made  in 
and  by  the  oonrt  as  may  be  had  and  made  on  the 
payment  of  money  Into  court  In  an  ordinary  action;     , 
and  If  the  plaintiff  does  not  succeed  in  the  action  the 
defendant  shall  recdve  such  full  and  reasonable  in- 
demnity as  to  all  costs,  charges,  and  expenses  incur- 
red in  and  about  the  action  as  may  be  taxed  and 
allowed  by  the  proper  officer,  subject  to  review;  and 
though  a  verdict  is  given  for  the  plaintiff  in  the  action 
he  shall  not  have  costs  against  the  defendant  unless 
the  judge  before  whom  the  trial  b  had  oertlfieshis 
approval  of  tiie  action. 

25.  This  Act  shidl  commence  on  such  day,  not 
later  than  the  first  day  of  Jantuuy  one  thoosand 
eight  hundred  and  sixty-six,  as  her  Majesty  in  conn- 
cil thinks  fit  to  direct;  save  that  any  order  m  conncil 
may  be  made  before  that  day,  so  as  it  be  not  made  to 
take  effect  before  that  day. 

26.  Every  order  in  conncil  under  this  Act  shall  be 
laid  before  both  houses  of  Parliament  within  thirty 
days  after  the  making  thereof  if  Parliament  is  then 
sitting,  and  if  not  then  within  thirty  days  after  the 
next  meeeting  of  Parliament. 

CAP.  CXXVL 
An  Act  to  consolidate  and  amend  the  Uw  reladng  to 
Prisons.  [6th  Jti/y,  1865.] 


CAP.  CXXVII. 

An  Act  to  amend  the  Uw  relating  to  small  Pen»W«; 

[6th  Jtify,  1865] 
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militia  of  the  United  Kbgdom 


Osp.  B«l«tlacfo 
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CHAIRMAN  OF  PUBUO  AUDIT.  8m 
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CIVIL  BILL  COURTS  PROCEDURE;  to 
ftmend  oertam  clerical  errors  in  the  GiTil 
Bill  Courts  Procedare  Amendment  Act  (Ira- 
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law  as  to  the  rabscriptione  and  declarations 
to  be  made  and  oaths  to  be  taken  bj  the 
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and  IreUnd „ 122  E  &  I 

COLONIAL  DOCKS;  to  authorize  loans  hi  aid 
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seMioDs 106  UK 
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the  Taliditj  of. 68  U  K 

COLONIAL  MARRIAGES;  to  remore  donbts 
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abroad 64  U  K 

COLONIAL  NAVAL  DEFENCE ;  to  make 
better  proTision  for  the  nayal  defence  of  the 
colonies U  U  K 

COMMISSIONERS  OF  THE  ADMIRALTY; 
to  repeal  enactments  relating  to  powers  of 
the  commissioners  of  the  admiraltj,  and  to 
Tarions  matters  nnder  the  control  of  the  ad- 
minUty 112  UK 

COMMISSIONERS  OF  PUBLIC  WORKS; 
for  transferring  the  Ulster  canal  te  the  com- 
miisioners  of  £e  pnblie  works  in  Irehmd....  109  I 

COMPENSATIONS  (ISLE  OF  MAN  DIS- 
AFFORESTATION);  to  authorise  certain 
payments  oat  of  the  land  rerennes  of  the 
crown  to  provide  compensation  for  certain 
claims  in  tne  Isle  of  Man 88  U  K 

COMPOUND  SPIRITS  WAREHOUSING;  to 
allow  British  compounded  spirits  to  be  ware- 
boosed  npon  drawback...... 98  U  K 

COMPTROLLER  OF  TBS  EXCHEQUER; 
to  consolidate  the  offices  of  comptroller  gene- 
ral of  the  exchequer  and  chairman  of  the 
commissionen  for  auditing  the  pnblio  ao- 
coonts... 98  U  K 

CONSOUDATED  FUND;  to  apply  the  sum 
of  £175,650  oat  of  the  consolidated  flmd  to 
the  serrice  of  the  year  ending  the  81st 
Marah,  1868 4  U  K 

CONSOLIDATED  FUND;  to  apply  the  snm 
of  £16,000,000  oBt  of  the  consolidated  flind 
to  the.senrioe  of  the  year  1865.. 10  U  K 

CONSOLIDATED  FUND;  to  apply  a  snm 
cnt  of  the  consolidated  fund  and  the  sniplos 
of  ways  and  means  to  the  service  of  the  year 
ending  81st  Maich,  1866,  and  to  appropriate 
the  supplies  granted  in  this  sesiion  of  Par- 
liament   128  U  K 

CONSTABULARY  FORCE;  to  alter  the  dis- 
tribution of  the  consubularv  foroe  in  Ireland, 
and  to  make  better  provision  for  the  police 
foroe  in  the  borough  of  Belfast 70  I 

CONSTRUCTION  OF  DOCKS.    As  Docks. 

COSTS  (PRIVATE  BILLS);  for  awardmg 
ooeu  hi  certain  oases  of  private  bOls 87  U  K 

CUSTOMS  AND  INLAND  REVENUE;  to 
grant  certain  duties  of  customs  and  inland 
revenue  [tea;  fire  msurance;  income  tax]..,    80  U  K 

CUSTOMS  AND  INLAND  REVENUE ;  to 
oUow  British  oompf  nnded  sphrits  to  be  ware- 

1  upon  drawback .•.., 96  U  K 
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amend  the  law  rdatingto the  dntieeon  sogar 
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DEBENTURES;  for  anthorisng  traasfinmUe 
debentoras  to  be  charged  upon  land  in  Ire- 
land    101  I 

DECLARATIONS;  to  amend  the  htw  as  to 
the  subscriptions  and  dechumtions  to  be  made 
and  oaths  to  be  taken  by  the  clergy  of  the 
EsUblished  Chnreh  of  F^nghud  and  Irsland  128  B  &  I 

DEFENCE  ACT,  1860;  to  ezphun  *'The  Do- 
fence  Act,  1860^"  (38  &  84  Vict,  c  118)....    85  6  B  &  Z 

DEFENCE  OF  THE  COLONIES;  to  make 
better  provirion  fbr  the  naval  defence  of  the 
ooloniee 14  U  K 

DESERTION.    As  Mntiny 

DISAFFORBSTATION  (ISLE  OF  MAN); to 
anthoriie  certain  pajrments  out  of  the  land 
revenues  of  the  crown  to  provide  compen- 
sation for  certain  dahnsin  Uio  Isle  of  Bfan...    88  U  K 

DISCIPLINE,  NAVAL;  to  amend  "The 
Naval  Dtsoiplme  Act,  1864,*'  (87  &  88  Vkt 
0.  119). ^...  115  UK 

DISElfBODIED  MILTTIA.    As  MiHtia. 

DOCKS,  COLONIAL;  to  authorise  loans  hi 
aid  of  the  construction  of  dooks  la  British 

106  U  K 


DOCKYARDS;  for  providbg  a  further  sum 
towards  defrsymg  the  expenses  of  construct 
ing  foitifioations  for  the  protection  of  the 
royal  arsenals  and  dockyards  and  the  porta 
of  Dover  and  Portland,  and  of  crsatiiig  a  cen- 
tral arsenal ^ 61  U  K 

DOCKTARDS^for  the  ngalatico  of  dookyaid 
ports 185  G  B  &  I 

DOQS ;  for  rsgulattng  the  keepmgof  doga,  and 
for  the  protection  of  sheep  and  other  property 
firom  dogi  in  Irsland .«...    50  I 

DRAINAGE  OF  LAND;  to  amend  «*The 
and  Improvement  of  Lands  Acts 
[y  (86  &  87  Vict.  c.  88,  and  27  & 
THot  &  72),  and  to  affbid  fhrther  fbcili- 
ties  for  the  purposes  thereof. 58  I 

DRAINAGE  OF  LAND;  to  confirm  oertahi 
provisional  ordsrs  under  **  The  Dnunage  and 
Improvement  of  Lands  Act  (rnland),  1868,** 
(86  &  87  Viot  a  88 1,  and  tiio  Act  amending 
the  same 18  I 

DRAINAGE  OF  LAND;  to  confinn  a  pro- 
visional order  under  **  The  Drainage  and  Im- 
provement of  Lands  (Ireland)  Act,  1863," 
(26  &  27  Vict  c  88),  and  the  Act  amenduig 
the  same ^ 58  I 


DRAWBACKS    A«  Sugar  Duties. 

DUBLIN;  to  amend  the  Acta  (17  &  18  Vict., 
0.  99,  and  18  &  19  Viot.  c  44)  for  the  esteb- 
lishment  of  a  national  gallery  in  Dublin......    71  I 

DUBLIN;  to  extend  the  powers  now  vested 
in  justices  of  the  peace  to  grant  licenses  to 
deal  in  game  to  the  divisional  magistrates 
withhi  the  police  district  of  Dahlia  metro- 
polis       t  I 

DUBLIN;  for  the  protection  of  inventions  and 
designs  exhibited  at  the  DubUn  Intsnateial 
K^bition  for  the  year  1865 €  I 

DUTIES,  RATES,  AND  TAXES.  As  Cns- 
tems  and  Inland  Revenue^    Exdse.    Poor. 

EAST  INDIA  (GOVERNOR  GENERAL*S 
POWERS,  &o.)  to  enlarge  the  powers  of  the 
Governor  Genml  of  India  in  council  at  Meet- 
Ingi  fte  making  Uwi  and  regulatiooei  and  to 


INDEX  TO  THE  PUBLIC  GENERAL  ACTS. 


89 


Capi  Baktfngto 
■]s«Dd    the  law  respecting  the  territorial 
limite  of  the  eevenl  presidencies  andlienten- 
tnt  go-vemonbipe  in  India 17  U  K 

EAST  INDIA  (HIGH  COURTS);  to  extend 
the  term  for  grantiog  fresh  letters  patent  for 
the  hi^h  coaits  in  IiMia,  and  to  make  further 
pcDTiuoD  respecting  the  territorial  jurisdic- 
tiofnofthe  said  oonrU 15  U  K 

ELECTION  PETITIONS;  to  amend  "The 
Eaectioo  Petitions  Act,  1848,'  (1 1  &  12  Vict. 
&  98)  in  certain  particulars 8  G  B  &  I 

EMPLOTMENTa  &<x.  QUALIFICATIONS 
FOR.     Set  Indemnitj* 

ENDOWMENT  OF  BENEFICES;  to  amend 
^Tha  Endowment  and  Angnteutation  of 
Small  Benefices  (Ireland)  Act,  I860,**  (23 
&  24  VicL  c  72) 82  I 

ESTABLISHED  CHURCH.  As  Clerical  Sub- 
saeription. 

EVIDENCE,  LAW  OF ;  for  amending  the  law 
of  eridonce  and  practice  on  criminal  trials...     18  £  &  I 

EXCHEQUER;  to  consolidate  the  offices  of 
coBDptroUer  general  of  the  exchequer  and 
chairman  of  the  commissioners  for  auditing 
the  pablio  accounts ;  and  for  other  purposes    93  U  K 

EXCHEQUER  BONDS;  for  raising  the  sum  of 
Xl,OOO,000  h7  Exchequer  Bonds  for  the  ser- 
Tioe  of  the  year  1865 29  U  K 

EXCISE ;  to  allow  the  charging  of  the  excise 
dutj  on  malt  according  to  the  weight  of  the 
grain  used 66  G  B  &  I 

EXCISE ;  to  allow  British  compounded  spirits 
to  he  warehoused  upon  drawback.. 98  U  E 

EXdSB.    Ae  oise  Inland  Revenue. 

EXHIBITIONS,  INDUSTRIAL;  fbr  the  pro* 
tection  of  inventions  and  designs  exhibited  at 
certain  industrial  exhibitions  in  the  United 
Kingdom 8  G  B  &  I 

EXHIBITIONS,  INDUSTRIAL;  for  the  pro- 
tection  of  inventions  and  dengns  exhibited 
at  the  Dublin  International  £chibition  for 
the  year  1865 6  I 

EXPIRING  tAWS  CONTINUANCE;  for 
continumg  various  expiring  Acts 119  UK 

FELONY  AND  MISDEMEANOR;  for  amend- 
ing  the  law  of  evidenoe  and  practice  on 
criminal  trials 18  E  &  1 

FIRE  INSURANCE.  8€%  Customs  and  In- 
land Revenue. 

nSHERIES ;  to  amend  the  Acts  23  &  24  Vict 

c  92;  and  24  &  25  Vict  c  72,  relating  to 

the  Scottish  herring  fisherief. 22  G  B 

FOREIGN.  JURISDICTION;  to  exphun  the 

foreignjorisdictionAct(6  &  7  Vict  c94)...  116  U  K 
FORTIFICATIONS;  for  providing  a  further 

sum  towards  defraying  the  expenses  of  con- 

structmg   fortifications  for  the  protection 

of  the  royal  arsensals  and  dockyards  and  the 

porta  of  Dover  and  Portland,  and  of  creating 

a  central  arsenal «...    61  U  K 

FORTIFICATIONS ;  to  explam  the  Defence 
Act,  1860,  (23  &  24  Vict,  c  112) 66  G  B  &  I 

GALLERY,  NATIONAL.     ^  DubHu. 
GAME;    to  alter  the  days  between    which 

pheasants  may  not  be  killed  in  Ireland 54  I 

GAME  UCENSES;  to  extend  the  powers  now 

Tested  injustices  of  the  peace  to  grant  licenses 

to  deal  in  game  to  the  divisional  magistrates 

within  the  police  district  of  Dublin  metropolis      2  I 


Cap^  Relating  to 

GENERAL  PIER  AND  HARBOUR  ACT. 
8t€  Pier  and  Harbour. 

GOVERNMENT  OF  GREENWICH  HOSPI- 
TAL ;  to  provide  for  the  better  government 
of  Greenwich  hospital,  and  the  more  bene- 
ficial Implication  of  the  revenues  thereof. 89  U  K 

GOVERNOR  GENERAL  OF  INDIA;  to  en- 
large the  powers  of  the  govemorgeueral  of 
India  in  council  at  meetings  for  making  laws 
and  regulation^  and  to  amend  the  law  res- 
pecting the  territorial  limits  of  the  several 
presidenciee  and  lieutenant  governorships  in 
India 17  U  K 

GOVERNORS  OF  COLONIES,  to  authorize 
the  payment  of  retiring  pensions  to 118  UK 

GREENWICH  HOSPITAL  ^to  provide  for  the 
better  government  of  Greenwich  hospital,  and 
the  more  beneficial  application  of  the  revenues 
thereof. 89  U  K 

HERRING  FISHERIES;  to  amend  the  Acto 
23  &  24  VicL  c.  92 ;  and  24  &  25  Tict.  c. 
72,  relating  to  the  Scottish  herring  fisheries. . .     22  GB 

HIGH  COURTS  IN  INDIA ;  to  extend  the 
term  for  granting  fresh  letters  patent  for  the 
high  courts  in  India,  and  to  make  further 
provision  rospecting  the  territorial  juriadic- 
tion  of  the  said  courts. 15  U  K 

IMPROVEMENT  OF  LANDS;  to  amend 
'*  The  Drainage  and  Improvement  of  Lands 
Acts  (Ireland),"  (26  h  27  Tict.  c  88;  and 
27  &  28  Vict.  c.  72),  and  to  aftoid  further  fa- 
cilities for  the  purposes  thereof. 52  I 

IMPROVEMENT  OF  LANDS;  to  confirm 
certain  provisional  orders  under  *'  The  Drain- 
age and  Improvement  of  l^mds  Act,  (Ireland), 
1863,"  (26  &  27  Vict  c.  88X  and  the  Act 
amending  the  same 13  I 

IMPROVEMENT  OF  LANDS;  to  oonfirm  a 
provisional  order  under  **  The  Drainage  and 
Improvement  of  Lands  (Ireland)  Act,  1863,* 
(26  &  27  Vict.  c.  88),  and  the  Act  amending 
the  same ^ 53  I 

INCOME  TAX.  8m  Inlind  Revenueu 
INDEMNITY ;  to  indemnify  such  persons  in  the 
United  Kingdom  as  have  omitted  to  quaUfy 
themselves  for  offices  and  employments,  and 
to  extend  the  time  limited  fbr  those  purposes 
respectively 97  G  B  &  I 

INDIA;  to  extend  the  term  for  granting  fresh 
letters  patent  for  the  high  courts  in  India, 
and  to  make  fVirther  provision  respecting  the 
territorial  jurisdiction  of  the  said  oourto 15  U  K 

INDIA;  to  enlarge  the  powers  of  the  governor 
general  of  India  in  council  at  meetings  for 
making  laws  and  regulations,  and  to  amend 
the  law  respecting  the  territorial  limitoof  the 
several  presidencies  and  lieutenant  governor- 
ships in  India , , 17  U  K 

INDUSTRIAL  EXHIBITIONS;  for  the  pro- 
tection of  inventions  and  designs  exhibited  at 
certain  industrial  exhibitions  in  the  United 
Kingdom 3  G  B  &  I 

INDUSTRIAL  EXHIBITIONS ;  for  the  pro- 
tection of  inventions  and  designs  exhibited  at 
the  Dublin  International  Exhibition 6  1 

INLAND  REVENUE;  to  ajnend  the  laws  re- 
lAtmg  to  the  inland  revenue 96  G  B  &  I 

INLAND  REVENUE;  to  grant  cerUin  duties 
of  customs  and  inland  revenue  [tea;  fire  in- 
surance; income  tax] 30  UK 


90 


INDEX  TO  THE  PUBLIC  GENERAL  ACTS. 


Cap.  BelAtingto 
INSOLVENCY;  to  amend  the  Irish  Bankrapt 

and  Iniolyency  Act,  1857  (20  &21  Vict.  c.  60)    21  I 
INTERNATIONAL   EXHIBITION    (DUB- 
LIN) ;  for  the  protection  of  invontions  and 
derignt  exhibited  at  the  Dublin  International 

Exhibition  for  the  year  1866 6  I 

INVENTIONS  AND  DESIGNS;  for  the  pro- 
tection  of  inyentions  and  desiens  exhibited 
at  certain indnstriai exhibitionBin the  United 
Kingdom 3  6  B  &  I 

INVENTIONS  AND  DESIGNS;  for  the  pro- 
tection of  inyentions  and  deaif^ns  exhibited 
at  the  Dublin  IntemaUonal  Exhibition  for 
the  year  1866 6  I 

IRISH  BANKRUPT  &  INSOLVENT  ACTi 
to  amend  the  Irish  Bankrupt  and  Insolvent 
Act,  1867  (20  &  21  Viet,  a  60) 21  I 

ISLE   OF    MAN  (DISAFFORESTATION) ; 
to  anthorice  oertaln  payments  out  of  the 
land  reyenuee  for  the  crown  to  proyide  oom- 
ation  for  certain  clums  in  the  Isle  of 

28  UK 


pensati 
Man... 


JURISDICTION,  FOREIGN;  to  explidn  the 
Foreign  Jurisdiction  Act  (7  &  8Vict.  c.  94.)  116  U  K 


KAFFRARIA,  for  the  boorporation  of  terri- 
tories of  British  Kaffraria  with  the  colony 
of  the  Cape  of  Good  HopCb 5  U  K 

KINGSTOWN,  to  amend  the  Aeu  relathig  to 
the  Harbour  oC 67  1 

LAND  DEBENTURES;  authoriring  transfer- 
able debentures  to  be  charged  upon  land  in 
IreUnd. 101  I 

LAND  DRAINAGE:  to  amend  «*The  Drain- 
age and  Improyement  of  Lands  Acts  (Ire- 
land),** (26  &  27  Vict  c  88,  and  27  &  28 
Vict  c  72),  and  to  afford  further  iadiities 
fbr  th^  purposes  thereof. 52  I 

LAND  DRAINAGE;  to  confirm  certain  pro- 
yisional  orders  under  '  The  Drainage  and 
Improyement  of  Lands  Act  (Ireland),  1868,** 
(26  &  27  Vict  c  88),  and  the  Act  amending 
the  same. • 18  I 

LAND  DRAINAGE;  to  confirm  a  proyisional 
order  under  ^  The  Drainage  and  1  mproyenient 
of  Lands  (Ireland)  Act  1863,**  (26  &  27 
Vict  c.  88;,  and  the  Act  amending  the  same    63  I 

LAND  REVENUES  OF  THE  CROWN. 
See  Compensations,  &o. 

LAND,  TITLES  TO;   for  the  recording  of 

"  itoUndin  Ireland. 88  I 


Cap.  RelACin^ 


LAW  OF  EVIDENCE;  for  amending  the 
law  of  eyidence  and  practice  on  cnmiual 
trials. 18  E&.I 

LAW  OF  PARTNERSHIP;  to  amend  the  Uw 
of  partnership 86  GB  &  I 

LAWS,  COLONIAL;  to  remoye  doubts  as  to 
the  validity  of  ooloidal  laws...... 68  U  K 

LETTERS  PATENT.  See  High  CourU  in 
India. 

LICENSES,  GAME ;  to  extend  the  powers  now 
yested  in  justices  of  the  peaoe  to  grant  licen- 
ses to  deal  in  game  to  the  dirisional  magis- 
trates withm  the  police  district  of  Dublin 
metropolis 2  I 

LOANS.    See  Colomal  Docks. 

LOCOMOTIVES  ON  ROADS;  further  re- 
golating  the  use  of  locomotiyee  on  turnpike 
and  other  roads,  for  agricultural  and  other 
purpoMi 83  GB  &  I 


MALT,  to  allow  the  charging  of  the  exdse 
duty  on,  according  to  the  we^bt  of  the  grain 
Mcd- 66  G  B  i 

MARINES;  forthe  jegulationof  Her  Majesty's 
roTal  marine  foioes  while  on  shore 12  U  K 

MARINES;  for  vQgulating  the  payment  of 
nayal  and  marine  pay  and  pensions. 73  U  K 

MARINES;  to  make  better  proyision  respect- 
ing wills  of  seamen  and  marines  of  the  royal 
nayy  and  marinet. 72  U  K 

MARINES;  to  regulate  the  disposal  of  money 
and  effects  under  the  control  of  the  admi- 
ralty, belonging  to  deceased  officers,  seamen, 
and  nmries  of  the  royal  nayy  and  marines 
and  other  persons .• Ill  UK 

MARRIAGES,  VALIDITY,  to  remoye  doubts 
respecting  the  yalldity  of  certain  marriages 
contraetM  in  Her  Majesty's  possessions 
abroad. 64  U  K 

MARRIED  WOMEN'S  PROPERTY;  to  pro- 
yide for  the  securitT  of  property  of  married 
women  separated  from  their  husbandi  in 
Ireland. i 48  L 

BOLITIA;  «o  suspend  the  making  of  Ksts  and 
the  balloU  for  the  militia  c?  the  United 
Kingdom.. 46  G  B  & 

BOLITIA;  to  defray  the  charge  on  the  pay, 
dothbg,  and  contingent  and  other  expenses 
of  the  disembodied  militia  in  Great  Britain 
and  Ireland;  to  grant  allowances  in  certain 
eases  to  subaltern  officers,  adjutants,  pay- 
masters, quartermasters,  surgeons,  assiajLant 
surgeons,  and  surffeons  mates  of  the  militia; 
and  to  anthorice  the  employment  of  the  non- 
commissioned officers... 47  G  B  & 

MISDEMEANOR.  Sm  Felony  and  Misde- 
meanor. 

MORTGAGES.    iS^  Trustees,  Mortgages^  &c 

MUTINY;  for  punishing  mutiny  and  deserUon, 
and  for  the  better  payment  of  the  anny  and 
their  quarters. 11  U  K 

MUTINY;  for  the  regulation  of  Her  Majesty's 
royal  marine  forces  while  on  shore..... 


12  UK 


NATIONAL  GALLERY,  DUBLIN;  toamend 
the  AcU  17  &  18  Vict  c  09.  and  18  &  19 
Vict.  c.  44.  for  the  establishment  of  a 
national  gallery  in  Dublin... '*  ^ 

NAVAL  DEFENCE  OF  THE  COLONIES, 
to  make  better  proyiuon  for  the 14  u  li 

NAVAL  DISCIPLINE— NAVY  AND  MA- 
RINES; to  amend  the  Nayal  DiscipUne  A«t,  i 
1864  (27  &  28Tict.  c.  119) 116  U  K  , 

NAVAL  DISCIPLINE— NAVY  AND  MA- 
RINBS;  for  regulating  the  payment  of  nayal  ^  , 

and  Marine  pay  and  penrions. '*>  ^      , 

NAVAL  DISCIPUNE— NAVY  AND  MA-  j 

RINES ;  to  make  better  proyirion  re^oduig 
wills  of  seamen  and  marines  of  theroyal  w^J    73  y  K  I 
and  marines. 

NAVAL  DISCIPLINE— NAVY  AND  MA- 
RINES; to  regulate  the  disposal  of  money 
and  eftects  under  the  eontrd  of  the  admi- 
ralty, belonging  to  deceased  officers,  seamen, 
and  marines  of  the  royal  nayy  and  marmsf,  ^^^  ^  ^ 
and  other  persons 

NAVAL  DISCIPLINE-NAVY  AND  MA- 
RINES.   Su  alto  AdndnXty.    Mutiny. 

OATHS.  i*«  Affirmations.  Clerical  Subscrip- 
tion. 

OFFICERS.  &aArmy.  MiUtia.  Nayal  D^- 
oipline. 
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OFFICERS  OF  UNIONS.      Su  Snperanna- 


Gap.  BaUting  to 


Gap.  Balalingto 


OFnCES^   QUALIFICATIONS  FOR.      Su 
Indemnitj. 


PARTNERSHIP,  to  amend  the  law  oL 86  6  B  &  I 

PAY.    See  Army.    Militia.    Naral  DiicipUne. 

PEACE  PRESERVATION;  to  contione  and 
•inend  the  Peace  PrMorvation  (Ireland)  Act, 
1866  (19  &  20  Tiot.  o.  86) 118  I 

PENSIONS ;  to  authorize  the  payment  of  re- 
tiring pensiona  to  colonial  goverDors.. 118  XJ  K 

PENSIONS;  for  regnlating  the  payment  of 
naval  and  marine  pay  and  pensions ;....     78  U  K 

PETITIONS.  ELECTION;  to  amend  "The 
Election  Petitions  Act,  1848,"  (11  &  12  Vict 
c.  98),  in  certain  partioolan 8  Q  B  &  I 

PHEASANTS;  to  alter  the  days  between  which 
pbeaseata  may  not  be  killed  in  Ireland 54  I 

PIERS  AND  HARBOURS;  for  confirmmg, 
with  amendments,  certain  provisional  ordors 
made  by  the  board  of  trade  nndet  '*The 
General  Pier  and  Harbonr  Act,  1861,**  (24  & 
25  Vict.  c.  45),  relating  to  Carrickfersus, 
Hastinga,  Maldoo,  Northam,  and  Shanklm...    58  6  B  &  I 

PIERS  AND  HARBOURS;  for  oonBrming, 
with  nmendments,  certain  provisional  orders^ 
made  by  the  board  of  trade  nnder  **The 
General  Pier  and  Harbonr  Act,  1861,**  r24& 
25  Vict.  e.  45),  relating  to  Girvan,  Meva- 
giseey,  and  Stomoway 76  G  B  &  I 

PIERS  JLND  HARBOURS;  for  confirmmg, 
with  amendments^  certain  provisional  orders 
made  by  the  board  of  trade  under  **The 
General  Fier  and  Harbonr  Act,  1861,"  (24  & 
25  Vict  0. 45),  relating  to  Eastbonme.  Cleve- 
den.  Heme  Bay,  Llandrillo»  and  Pensam.....  114  Q  B  &  I 

POLICE;  to  alter  the  distribntion  of  the  con- 
stabolaiy  force  in  Ireland,  aud  to  make  better 
provinon  for  the  police  force  in  the  borough 
of  Bel&8t 70  I 

POOR— POOR  LAW;  to  provide  for  snperan- 
nnadon  aUowanoes  to  officers  of  unions  in 
Ireland 26  I 

PORTS,  DOCKYARD;  for  the  regulation  of 
dockyard  ports. 125  Q  B  &  I 

PRIVATE  BILL  COSTS;  for  awarding  cosU 
in  oertain  cases  of  private  bUls 27  U  K 

PROCEDURE  (CIVIL  BILL  COURTS);  to 
amend  oertain  clerical  errors  in  Civil  Bill 
Gonrts  Procedure  Amendment  Act  (Ireland) 
1864  (27  &  28  Vict.  0.99.) 1  I 

PROPERTY  OF  MARRIED  WOMEN;  to 
provide  for  the  security  of  property  of  mar- 
ried women  separated  froni  their  husbands  in 
IreUnd 48  I 

PROTECTION  OF  INVENTIONS*  &a  See 
Industrial  Ezhilntions. 

PUBLIC  DEBT;  to  make  further  provision  for 
the  management  of  the  unredeemed  public 
debt  in  Ireland,  and  for  the  reduction  of  the 
interest  payable  on  certain  sums  advanced  by 
the  Bank  of  IreUnd  for  the  public  service....     16  G  B  &  1 

PUBLIC  WORKS;  for  transferring  the  Ulster 
canal  to  the  commissioners  of  public  works  in 
Ireland^ 109  I 


QUALIFICATIONS  FOR  OFFICES;  to  in- 
demnify such  persons  in  the  United  Kingdom 
as  have  omitted  to  qualify  themselves  for 
offices  and  employments,  and  to  extend  the 
time  limited  for  those  purposes  respectively..    97  G  B  &  I 

RATES,  TAXES,  AND  DUTIES  £fee  Cui- 
toms  and  Inhmd  Revenae.    Ezciae.    Poor. 

RECORD  OF  TITLE;  for  the  recording  of 
titles  to  hmd  in  Irehmd. 88  I 

RELIEF  OF  THE  POOR.    See  Poor. 

RETIRING  PENSIONS.  ^Sse  Cokmial  QoTei- 
nors. 

REVENUES  OF  GREENWICH  HOSPITAL; 
to  provide  for  the  better  government  of  Green- 
wich horoital,  and  the  more  beneicial  appli- 
cation of^the  revenoes  thereof. 89  U  K 

ROADS;  for  further  regulating  the  use  of 
locomotives  on  turnpike  and  other  roads  for 
agrioultnnd  and  other  purposes. 88  6  B  &  I 

ROADS;  See  alto  Turnpike  Trosti,  &c 

ROBBERS  AND  RAPPAREES.  See  Vag- 
rancy. 

ROYAL  ARSENALS,  &c;  for  nro^ding  a  far- 
ther sum  towards  defraying  tne  expenses  ef 
constructing  fortifications  for  the  protection  of 
the  royal  arsenals  and  dockyards  and  the  ports 
of  Dover  and  Portiand,  and  of  creating  a  can- 
tralarsenaL 61  U  K 


MARINES.    See  Naval  Discipline, 
ROYAL  NAVY.    iS'ee  Naval  Discipline,  &c 


ROYAL 

&C. 


SEAMEN.    48^  Naval  Ditoipline,  &c 

SETTLEMENTS.    See  Trustees,  &c. 

SEWAGE  UTILIZATION;  faciUtating  the 
more  useful  application  of  sewage  in  Great 
Britain  and  Ireland. 75  G  B  &  I 

SHEEP;  for  regnlating  the  peeping  of  doga^ 
and  lor  the  protection  of  sheep  and  other  pro- 
perty from  dogs  in  Ireland 50  I 

SMALL  BENEFICES;  to  amend  »The  En- 
dowment and  Augmentation  of  Small  Bene- 
fices (Irehmd^  Act,  1860,"  (28  &  24  Vict.  0. 
72.).;. : ?. 82  I 

SPIRITS ;  to  allow  British  compounded  spirits  to 
be  warehoused  upon  drawback 98  U  K 

SUBSCRIPTION  rCLERlCAL) ;  to  amend  tiie 
law  as  to  the  scn>soripti3ns  and  declarations 
to  be  made  and  oaths  to  be  taken  by  the 
clergy  of  the  Established  Charch  of  England 
andlreland 122  E  &  I 

SUGAR  DUTIES;  to  amend  the  Uw  reUtmR 
to  the  duties  on  sugar,  and  the  drawbacks 
on  those  duties 95  U  K 

SUPERANNUATION  I  to  provide  for  super- 
annuation allowances  to  officers  of  unions  in 
Ireland. 26  I 

SUPPLY.    /See  GonsoUdated  Fund. 

SUSPENSION  OF  MIUTIA  BALLOTS.    See 


TEA    See  Customs  and  Inland  Revenue. 
TITLES  TO  LAND;  for  the  reoordmg  of  titles 
to  land  ia  Ireland. 88  I 
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INDEX  TO  THE  PUBtIO  GENERAL  ACTS. 


Cap   Relating  to 
TORIES,  ROBBERS,  AND  RAPPAREES; 
to  rep«al  tlie  Aot  6  Anne,  c.  11.  (I),  for  ex- 
pliimng  and  amending   the  wyeral  Acts 
againtt  tones,  robbers,  and  rapparseSb......  ..    88  I 

TOWNS,  LOCAL  GOVERNMENT  OF.  See 
Local  Goyemment. 

TURNPIKE  TRUSTS;  to  continue  certain 
turnpike  Acts  in  Great  Britain 107  G  B 

TURNPIKE  TRUSTS;  for  farther  regulating 
the  use  of  Icoomotivoi  on  tnmpike  and  other 
roads  for  agricnltosal  and  other  pnrposes^..      83  G  B  ft  I 


ULSTER  CANAL;  for  transferring  the  Ulster 
canal  to  the  commissioners  of  public  works 
in  Ireland 109  I 

UNION  OFFICERS  SUPERANNUATION ; 
to  proyide  tot  snperannnation  allowances  to 
officers  of  unions  in  Ireland 26  I 

UfNREDEEMED  PUBLIC  DEBT;  to  make 
iiirther  proyision  for  the  management  of  the 
unredeemed  public  debt  in  Ireland,  and  for 


Cap.  Bal»Cic»er  ^' 

the  reduction  of  the  interest  payable  on  oei^ 
tain  sums  adyanced  bj  the  Bank  of  IreUmd 
for  the  public  seryice 16  G  S  &  1 

UnUZATION  OF  SEWAGE;  forfadUtating 
the  more  useful  application  of  sewage  in  Great 
Britain  and  Ireland 75  G  R  ^ 

VAGRANCY;  to  repeal  the  Act  6  Anne,  c.  11 
(L)  for  explaimng  and  amending  the  seyerai 
Acts  against  toruBs,  robbers,  and  rappaiees...    88  I 

VALIDITY  OF  COLONIAL  LAWS ;  to  remoye 
doubts  as  to  the  yaliditj  of  colonial  laws 68  U  K 

VAUDITY  OF  MARRIAGES.  i9es  Marriages 


WAREHOUSING  OF  BRITISH  SPIRITS. 
£to  Spirits. 

WILLS.    See  Trustees,  &o. 

WILLS  OF  SEAMEN,  &e.;  to  make  better 
proyision  rsspeotmg  wills  of  teamen  and  man 
rines  of  the  royal  nayy  and  marines... 72  U  K 

WOMEN.    iSTes  Married  Women's  Property. 


FINIS. 
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